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RULES OF COURT. 



UNITED STATES CIRCUIT COURT OF APPEALS. 



Fifth Circuit. 

25.» 

Eule 25, as amended February 27, 1894, reads as foUows; 

ORAL ARGUMENTS. 

1. The plaintiff in error or appellant in this court shall be entitled 
to open and conclude the argument of tlie case. But wiien there are 
cross appeals they sliall be ai'gued together as one case, and the 
plaintiff in the court below shall be entitled to open and conclude the 
argument. 

2. Only two counsel will be heard for each party on the argument 
of a case. 

3. One hour will be allowed for the plaintiff in error or appellant to 
open and présent his case, and one hour will be allowed to the défend- 
ant in error or appellee to answer; thirty minutes will then be al- 
lowed to the plaintiff in error or appellant to reply. No more time 
will be allowed for argument without spécial leave of the court. 

87. 

Ordered, that the following rule be adopted and published; 

EULIs XXXVII. 

WRITS OF ERROR IN ORIMINAL CASES. 

1. Writs of error to review criminal cases tried in any district or 
circuit court of the United States within this circuit, which may be 
reviewed under the provisions of the act of March 3, 1891, creating 
this court, and the act of congress amendatory thereof, approved 
January 20, 1897, may be allowed in term time or in vacation by 
the circuit justice assigned to this circuit, by either of the circuit 
judges, or by any district judge who presided on the trial, and the 

1 For nile 25 origtnally adopted In the FIfth circuit, see 21 O. O. A. cxxiT., 
78 Fed. cxxlv. 
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proper security be taken, and the citation be signed by him, and he 
may also grant a supersedeas and stay of exécution or proceedings 
pending the détermination of such writ of error. 

2. Where such writ of error is allowed in any criminal case as 
aforesaid, the circuit court or district court, before which the accused 
■was tried, or the trial judge, or the circuit justice assigned to the 
circuit, or either of the circuit judges, shall hâve the power, after 
the citation bas been duly served, to admit the accused to bail in 
such amount as may be fixed, such bail bond to be, as near as may 
be, in the form prescribed in the appendix to thèse rules. 

Promulgated June 11, 1897, 

APPENDIX. 
CForm ol Appearance Boud ou Wrlt ol Error ta Criminal Cases.] 

Know ail men by thèse présents: / 

That we, , as principal, and , as sureties, are held aad flrmly 

bound unto the United States of America in tlie full and Just sum of 

dollars, to be paid to tlie said United States of America, to which payment 
îvell and triily to be made we bind ourselves, our heirs, executors, and ad- 
ministrators, jolntly and severally, by thèse présents. 

SeaJed with our seals and dated this day of , In the year of our 

Ivord one thousand eight hundred and ninety . 

Whereas, lately at the term, A. D. 189—, of the court of the 

United States for the district of , in a suit pending in said court 

between the United States of America, plaintiff, and , défendant, a judg- 

ment and sentence was rendered against the said , and the said 

lias obtalned a writ of error fvom the United States circuit court of appeals 
for the Fifth circuit, to reverse the judgment and sentence In the aforesaid 
suit, and a citation directed to the said United States of America, citiiig and 
admonishing the United States of America to be and appear in the United 
States circuit court of appeals for the FiJ?th circuit, at the city of New Or- 
léans, Ivouisiana, sixty days from and after the date of said citation, which 
citation bas been duly served. 

Now, the condition of the above obligation Is such that if the said 

shall appear in the United States circuit court of appeals for the JTifth cir- 
cuit on the first day of the next term thereof, to be held at the city of , 

on the first Monday in , A. D. 189—, and from day to day thereafter 

during said term, and from term to term, and from time to time, until flnally 
discharged therefrom, and shall abide by and obey ail orders made by the 
said United States circuit court of appeals for the Fifth circuit In said cause, 
and shall .surrender himself in exécution of the judgment and sentence ap- 
pealed from as said court may direct, i| the judgment and sentence of the 
said court against him shall be aflirmed by the said United States cir- 
cuit court of appeals for the Fifth circuit, then the above obligation to be void; 

else to remain in fuU force, virtue, and effeet. [Seal.] 

■ [Seal.] 

Approved: [Seal.] 
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JUDGES 



UNITED STATES CIRCUIT COURTS OF AFPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



FIRST CIRCUIT. 

Hon. HORACE GRAT, Circuit Justice. 

Hon. LE BARON B. COLT, Circuit Judge. 

Hon. WILLIAM L. PDTNAM, Circuit Judge. 

Hon. NATHAN WEBB, District Judge, Maine. 

Hon. EDGAR ALDRICH, District Judge, New Hampstiire. 

Hon. THOMAS L. NELSON, District Judge, Massachusetts. 

Hon. GEORGE M. CARPENTER, District Judge, Rhode Island.* 

Hon. ARTHUR L. BROWN, District Judge, Rhode Island.i 

SECOND CIRCUIT. 

Hon. RUPDS W. PECKHAM, Circuit Justice. 

Hon. WILLIAM J. WALLACE, Circuit Judge. 

Hon. E. HENRY LACOMBE, Circuit Judge. 

Hon. NATHA^^EL SHIPMAN, Circuit Judge. 

Hon. WILLIAM K. TOWNSBND, District Judge, Connecticut 

Hon. ALFRED C. COXE, District Judge, N. D. New York. 

Hon. ADDISON BROWN, District Judge, S. D. New Yorii. 

Hon. CHARLES L. BENEDICT, District Judge, E. D. New York. 

Hon. HOYT H. WHEELER, District Judge, Vermont 

THIRD CIRCUIT. 

Hon. GEORGE SHIRAS, Jr., Circuit Justice. 

Hon. MARCUS W. ACHESON, Circuit Judge. 

Hon. GEORGE M. DALLAS, Circuit Judge. 

Hon. LEONARD B. WALBS, District Judge, Delaware.t 

Hon. EDWARD G. BRADFORD, District Judge, Delaware.« 

Hon. EDWARD T. GREBN, District Judge, New Jersey.» 

Hon. ANDREW KIRKPATRICK, District Judge, New Jersey,» 

Hon. WILLIAM BUTLER, District Judge, E. D. Pennsylvania. 

Hon. JOSEPH BUFFINGTON, District Judge, W. D. Pennsylvania. 

'Deceased. «Conflrmed May 11, 1897. 

KJonflrmed December 18, 18811 • Deceased Ootober 10, 1896. 

'Deceased. ' Conflrmed Beoember 16, 188& 
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FOURTH CIRCUIT. 

Hon. MBLVILLE W. FULLER, Circuit Justice. 

Hon. NATHAN GOFF, Circuit Judge. 

Hon. CHAULES H. SIMONTON, Circuit Judge. 

Hon. THOMAS J. MOKRIS, District Judge, Maryland. 

Hon. AUGUSTUS S. SEYMOUR, District Judge, E. D. North Carolina.» 

Hon. THOMAS R. PURNEI^L, District Judge, E. D. North Carolina.2 

Hon. ROBERT P. DICK, District Judge, W. D. Nortli Carolina. 

Hon. WILLIAM H. BRAWLEY, District Judge, E. and W. D. SoutJa Carolina. 

Hon. ROBERT W. HUGHES, District Judge, E. D. Virginia. 

Hon. JOHN PAUL, District Judge, W. D. Virginia. 

Hon. JOHN J. JACKSON, District Judge, W^est Virginia, 

FIFTH CIRCUIT. 

Hon. EDWARD D. WHITE, Circuit Justice. 

Hon. DON A. PARDBE, Circuit Judge. 

Hon. A. P. McCORMICIv, Circuit Judge. 

Hon. JOHN BRUCE, District Judge, M. and N. D. Alabama. 

Hon. HARRY T. TOULMIN, District Judge, S. D. Alabama. 

Hon. CHARLES SWAYNE, District Judge, N. D. Florida. 

Hon. JAMES W. LOCKE, District Judge, S. D. Florida. 

Hon. WILLIAM T. NEWMAN, District Judge, N. D. Georgia. 

Hon. EMORY SPEER, District Judge, S. D. Georgia. 

Hon. CHARLES PARLANGE, District Judge, E. D. Louisiana. 

Hon. ALKCK BOARMAN, District Judge, W. D. Louisiana. 

Hon. HENRY C. NILES, District Judge, N. and S. D. MississippL 

Hon. DAVID E. BRYANT, District Judge, E. D. Texas. 

Hon. JOHN B. RECTOR, District Judge, W. D. Texas. 

Hon. THOMAS S. MAXEY, District Judge, W. D. Texas. 



SIXTH CIRCUIT. 

Hon. JOHN M. HARLAN, Circuit Justice. 

Hon. WIIJ:.IAM H. TAFT, Circuit Judge. 

Hon. HORACE H. LURTON, Circuit Judge 

Hon. JOHN WATSON BARR, District Judge, Kentucby. 

Hon. HENRY H. SWAN, District Judge, E. D. Micliigan. 

Hon.' HENRY P, SBVERBNS, District Judge, W. D. Michlgan. 

Hon. AUGUSTUS J. RICKS, District Judge, N. D. Ohlo. 

Hon. GEORGE R. SAGE, District Judge, S. D. Ohio. 

Hon. CHARLES D. CLARK, District Judge, B. and M. D. Tennesaeeu 

Hon. ELI S. HAMMOND, District Judge. W. D. Tennessee. 

'Deceased. *Confirmed May 5, 1897. 



JUDGES OF THE COURTS. Vil 



SEVENTH CIRCUIT. 

Hon. HENRY B. BROWN, Circuit Justice. 

Han. WILLIAM A. WOODS, Circuit Judge. 

Hon. JAMES «. JENKIXS, Circuit Judge. 

Hon. JOHN W. SHOWALÏER, Circuit Judge. 

Hon. PETER S. GROSSCUP, District Judge, N. D. Illtaols. 

Hon. WILLIAM J. ALLEN, District Judge, S. D. Illinois. . 

Hon. JOHN H. BAKER, District Judge, Indiana. 

Hon. WILLIAM H. SEAMAN, District Judge, E. D. Wlsconsln. 

Hon. EOMANZO BUNN, District Judge, W. D. Wlsconsln. 



EIGHTH CIRCUIT. 

Hon. DAVID J. BREWEK, Circuit Justice. 

Hon. HENRY C. CALDWELL, Circuit Judge. 

Hon. WALTBR H. SANBORN, Circuit Judge. 

Hon. AMOS M. THAYER, Circuit Judge. 

Hon. JOHN A. WILLIAMS, District Judge, E. D. Arkansas. 

Hon. ISAAC G. PAKKER, District Judge, W. D. Arkansas.i 

Hon. JOHN H. ROGERS, District Judge, W. D. Arkansas.» 

Hon. MOSES HALLETT, District Judge, Colorado. 

Hon. OLIVER P. SHIRAS, District Judge, N. D. lowa. 

m>n. JOHN S. WOOLSON, District Judge, S. D. lowa. 

Hon. CASSIUS G. FOSTER, District Judge, Kansaa. 

Hoa RBNSSELAER B. NELSON, District Judge, Minnesota,! 

Hon. WM. LOCHREN, District Judge, Minnesota.* 

Hon. BLMER B. ADAMS, District Judge, B. D. MissourL 

Hon. JOHN F. PHILIPS, District Judge, W. D. Missouri. 

Hon. ELMER S. DUND Y, District Judge, Nebraska.» 

Hon. WILLIAM D. McHUGH, District Judge, Nebraska.» 

Hon. W. H. MUNGBR, District Judge, Nebraska. 

Hon. ALFRED D. THOMAS, District Judge, North Dakota.T 

Hon. CHARLES F. AMIDON, District Judge, North Dakota.» 

Hon. ALONZO J. EDGERTON, District Judge, Soutb Dakota.» 

Hon, JOHN B. CARLANT), District Judge, Soutli Dakota.» » 

Hon. JOHN A. MARSHALL, District Judge, Vtah. 

Hoa. JOHN A. RINER, District Judge, Wyomlng. 

'Deceased NoTember 17, 1898. •Resigned. 

«Commissloned December 15, 1898. 'Deceased August S, 1808. 

•Resigned May 16, 1896. •Commissioned August 31, 1896. Conflrnuui 

«Commissioned May 18, 1896. Con- February 18. 1897. 

firmed same date. 'Deceased August 9, 1896. 

•Deceased October 28, 1898. ••Commissioned December 10, 1898. 
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NINTH CIRCUIT. 

Hon. STEPHEN J. FIELD, Circuit Justice, 

Hon. JOSEPH McKEXNA, Circuit Judge.i 

Hon. WM. W. MORROW, Circuit Judge.2 

Hon. WILLIAM B. GILBERT, Circuit Judge. 

Hon. ERSKINB M. ROSS, Circuit Judge. 

Hon. JOHN J. DE HAVEN, District Judge, N. D. Califomla.» 

Hon. OLIN WELLBORN, District Judge, S. D. Califomla. 

Hon. HIRAM KNOWLES, District Judge, Montana. 

Hon. CORNELIUS H. HANFORD, District Judge, Washington. 

Hon. THOMAS P. HAWLEY, District Judge, Neyada. 

Hou. CHARLES B. BELLINGER, District Judge, Oregon. 

Hon. JA.MES H. BBATTY, District Judge, Idaho. 

Hon. ARTHUB K. DELANEY, District Judge, Alaska. 

' Resi^ned. ' Commissioned May 30, 1897. * Commissioned June 8, 1S97. 



CASES REPORTED. 



A. B, Dick Co. T. Wichelman (C. C.) 51<J 

Adams v. Heckscher (C. C.) 742 

Adams, Cowen v. (C. C. A.) 448 

Adams, Handy v. (C. C. A.) 297 

American Grocery Co., Hunt v. (C. C). . . . 70 
American Loan & Trust Co. v. Union Depot 

Co. (C. C.) 36 

American Loan & Trust Ce, Moore v. (C. 

0.) 49 

American Lumber Co., United States v. (C. 

C.) 309 

American Sulphite Pulp Co. v. Howland 

Falls Pulp Co. (0. C. A.) 395 

American Snrety ôo., Continental Trust Co. 

of New York v. (C. C. A.) 180 

Andersen, Gibbons v. (C. C.) 345 

A Scow without a Namc, Kogers v. (D. C.) 736 

Aspasla, The, Steinwender v. (C. C. A.) 1003 

Atlantic City K. Co., Laughlin v. (C. C). . 702 
Atlantic & P. R. Co., Mercantile Trust Co. 

V. (C. C.) 18 

Ayer, Ohurch v. (D. C.) 543 

Ayers, Hook v. (C. C. A.) 978 

Baker & Co. v. Sanders (C. C. A.) 889 

Baker & Co. v. Sanders (C. C. A.) 1007 

Bane, Peirce v. (C. C. A.) 988 

Barber v. Pittsburpli, F. W. & C. R. Co. (C. 

O. A.) 1003 

Beard, New York Life Ins. Co. v. (0. C). . 60 

Becker v. Hoke (C. C. A.) 973 

Belcher, California Redwood Co. v. (0. C.) . 1004 
Bemis Car-Box Co., Boston & R. Electric 

St. R. Co. V. (0. C. A.) 287 

Benner v. Hayes (C. C. A.) 953 

Blackinton Co., Prink v. (C. C.) 306 

Blauvelt v. Interior Conduit & Insulation 

Oo. (C. C. A.) 906 

Blodgett V. Northwestern El. B. Co. (C. 

A.) 601 

Board of Com'rs o( Gunnison Oounty, E. 

H. RoUins & Sons v. (G. C. A.) 692 

Board of Com'rs of Lake Oounty, Colo., 

Dudley v. (0. C. A.) 672 

Belles, Rucker v. (C. C. A.).- 504 

Booker, United States v. (D. C.) 376 

Borchardt, Sessler v. (C. C. A.) 291 

Boston & M. B. R. v. Graves (C. Oj 588 

Boston & R. Electric St. R. Co. v. Bemis 

Car-Box Co. (0. C. A.) 287 

Bosworth V. Terminal R. Ass'n (0. C. A.). . 969 

Bowers, Von Schmidt v. (C. 0. A.) 121 

Bowers Dred^ng Co. v. New York Dredg- 

ingCo. (0. C.) 119 

Bowles Milling Co., State of Missouri v. 

(C. C.) 161 

Bradley Fertilizer Co. v. Pace (O. C. A.) 862 
Brazoria Oounty t. Youngstown Bridge Co. 



Breyfogle v. Walsh (0. C. A.) 172 

Brill V. St. Louis Car Co. (C. C.) 909 

Brown v. French (C. C.) 166 

Brown v. Grove (C. 0. A.) 564 

Bryant, In re (C. C.) 282 

Burdon Cent. Sugar-Refining Co. v. Payne 

(C. 0. A.) 1003 

Bushnell Co., Thompson v. (0. C.) 332 

Busbaum v. United States (C. C. A.) 885 

California Redwood Co. v. Belcher (C. C). .1004 
California Redwood Co. v. Mahan (C. C). .1004 
California Redwood Co. v. Smith (C. C.) . . . 1004 
Cameron, City of La Crosse v. (C. C. A.). . 264 
Campbell Printing-Press & Manuf'g Co., 

Prieth v. (C. C. A.) 539 

Canda, Morris v. (C. C. A.) 739 

Carleton v. .Tenks (C. C. A.) 937 

Carlovitz, United States v. (C. C. A.) 852 

Carroll v. Goldschmidt (C. C.) 520 

Carroll Boys, The (C. C. A.) 414 

Central TYust Co. of New York v. Citizens' 

St. R. Co. (C. C.) 218 

Central Trust Oo. of New York v. East 

Tennessee, V. & G. R. Co. (0. 0. A.) . . . 624 
Ohapman Valve Manuf'g Co., Kennedy 

Valve Manuf'g Co. v. (C. C. A.) 527 

Chemical Nat. Bank, Hayden v. (O. O.) . . 587 
Chemical Nat. Bank of St. Louis, Mo., 

City Nat. Bank of Quanah, Tex., v. (C. 

C. A.) 859 

Chew V. Louchheim (C. C. A.) 500 

Chicago, St. P., M. & O. R. Oo. ▼. Myer» 

(C. C. A.) 361 

Ohurch V. Ayer (D. C.) 543 

Citizens' St. R. Co., Central Trust Co. of 

New York v. (C. C.) 218 

City Nat. Bank of Quanah, Tex., v. 

Chemical .Nat. Bank of St. Louis, Mo. 

(O. 0. A.) 859 

City of Augasta, The (C. C. A.) 297 

City of Huron, John Hancock Mut. Life 

Ins. Oo. V. (0. 0.) 652 

City of Huron, Second Ward Sav. Bank 

of Milwaukee v. (C. O.) 660 

City of La Crosse v. Cameron (0. 0. A.) . . . 264 

City of Nashville, Hayea v. (O. O. A.) 641 

City of New Orléans, Sickles v. (C. O. A.) 868 

Clayton v. Hebb (0. O. A.) 558 

Clark Y. Deere & Mansur Oo. (0. O. A.).. 534 
Clark, Crâne Elevator Co. v. (0. O. A.). . . 705 
Clay Shingle Oo., Trenton Terra Ootta Co. 

V. (0. 0.) 46 

Clyde, The Georee W. (D. 0.) 157 

Ooburn Trolley-Track Manuf'g Co. v. Mc- 

Cabe Manuf'g Oo. (C. C.) 915 

Oohn, Godkin v. (0. 0. A.) 458 

Oommercial Towboat Co. t. The George W. 

Clyde (D. C.) 157 



81) r. 



(ix) 



80 FEDERAL REPORTER. 



Page 
Consolidated Stpel & Wire Co. y. Murray 

(C. C.) SU 

Oontineutal Trust Co. of New York v. 

American Snrel.v Co. (C. C. A.)... 180 

Copelaud Rapkl-Laster Manuf'g Oo., Mc- 
Kay-Copeland Lastiug Mach. Co. v. (C. 

C. A.) 518 

Corbptt V. Pnrdy (C. C.) 901 

Cosler, Niblack y. (C. C. A.) 596 

Cowen V. Adams (C. C. A.) 448 

Craig, Dake FJrie & W. R. Co. v. (0. C. A.) 488 
Crâne Elevator Co. v. Clark (C. C. A.).. 705 

Crawford, Foster v. (C. C.) 991 

Oreamery Package Manuf'g Co., Elgin Co- 
opérative Butter-Tub Co. v. (C. C. A.) . . . 293 

Crossley, Taylor v. (C. C. A.) 998 

Cnnningham Iron Co. v. Warren Manuf'g 
Co. (C. C.) 878 

Dadirrian v. Gullian (C. C.) 986 

Da vison, Steel-Clad Bath Co. v. (C. C. A.) 904 

De Beaumont v. Williames (C. C. A.) 995 

Deere Implement Co., Truman v. (C. C.).. 109 
Deere & Mansur Co., Clark v. (C. C. A.) . . 534 
De La Vergue Refrigerating Mach. Co., 

Featherstone v. (C. C. A.) 918 

Dells Lumber Co. v. Erickson (C. C. A.) . . 257 

Denison, United States t. (C. C. A.) 370 

Diamond Match Co. v. Ohio Match Co. (C. 

0.) 117 

Dick Co. V. Wichplman (C. C.) 519 

Dickerman v. Northern Trust Co. (G. C. 

A.) 450 

Drucklieb, Lilienthal v. (C. C.) 562 

Dudley v. Board of Com'rs of Lake Coun- 

ty, Colo. (C. C. A.) 672 

Durango Land & Coal Co. t. Evans (C. C. 

A.) 425 

Durango Ivand & Coal Co., Evans v. (C. C. 

A.) 433 

Dworzek, Reliance Novelty Co. v. (C. C.) 902 

Bast Tennessee, V. & G. R. Oo., Central 

Trust Co. of New York v. (C. C. A.) 624 

Bdgerton, United States v.. four cases (D. 

C.) 374 

Edmund Phinney, The (0. C. A.) 558 

Edmunds v. Illinois Cent. R. Co. (C. C). . . 78 
B. H. Rollins & Sons v. Board of Com'rs 

of Gunnison County (C. C. A.) 692 

Elgin Co-operative Butter-Tub Co. v. 

Oreamery Package Manuf'g Co. (C. C. A.) 293 
Elkhorn & S. R. Land Trust, King v. (C. 

C. A.) 333 

Emerson, Minneapolis, St. P. & S. S. M. 

R. Co. V. (C. C. A.) 993 

B. M. Miller Co. v. Meriden Bronze Oo. 

(O. C.) 523 

Enterprise Manuf'g Co. v. Snov? (C. C. 

A.) 537 

Erickson, Dells Lnmber Co. v. CC. 0. A.). . 257 

Erskine v. Forest Oil Co. (C. 0.) 583 

Eurêka Chemical & Manufacturing Co., 

Sterling Remedy Co. v. (C. C. A.) 105 

E. S. Greeley & Co., Sands v. (C. C.) 195 

Evans v. Durango Land & Coal Co. (0. O. 

A.) 433 

Evans, Durango Land & Coal Co. t. (C. 

C. A.) 425 

Bwing, Jourolmon v. (0. 0. A.) 604 



Page 

Farmers' Loan & Trust Co. v. Totva Wa- 

ter Co. (C. C.) 467 

Farmers' Ixian & Trust Co., Grape Creek 

Coal Co. V. (C. C. A.) 200 

Featherstone v. De La Vergne Refrigerat- 
ing Mach. Co. (0. C. A.) 918 

Fidelity & Casualty Co. of New York T. 

Willey fC. C. A.) 497 

Finn, Knickerbocker Ice Co. v. (C. C. A.) 483 
First Nat. Bank of Ceredo v. Society for 

Savings (C. C. A.) 581 

First Nat. Bank of Chattanooga, Tenu., v. 

Radford Trust Co. (0. O. A.) 569 

Pisher v. Graves (0. 0.) 590 

Fleming, United States v. (C. C. A.) 372 

Poley, In re (0. C.) 949 

Foley, Smith V. (Ç. C.) 949 

B'orest Oil Oo., Erskine v. (0. C.) 583 

Foster v. Crawford (0.0.) 991 

Foster, Hilson Co. v. (C. C.) 896 

Fougères v. Jones (C. 0. A.) 151 

Fourth St. Nat. Bank v. Yardley (C. 0. 

A.) 1004 

Fox V. Southern R. Oo. (C. C). 945 

French, Brown v. (C. 0.) 166 

Frink v. Blackinton Co. (C. C.) ,306 

Furbush & Son Mach. Co., Liberty Per- 
pétuai Building & Loan Co. v. (C. 0. A.) 631 

Gay, United States v. (C. C.) 254 

George W. Clyde, The, Commercial Tow- 

boat Co. V. (D. 0.) 157 

George W. Clyde, ïhe, Luckenbach v. (D. 

C.) 157 

George W. Clyde, The, Moniing Journal 

Ass'n V. (D. C.) 157 

German Ins. Co. of Preeport. 111., v. Inde- 

pendent School Dist. of Mil tord, Dickin- 

son County, lowa (C. C. A.) 366 

Gibbons v. Anderson (C. C.) 345 

Glasgow, Temple v. (C. C. A.) 441 

Glen Manuf'g Co. v. Weston Lumber Co. 

(C. C.) 242 

Goddard v. Mailler (0. C.) 422 

Godkin v. Cohn (C. C. A.) 4.58 

Goldschmidt, Carroll v. (C. C.) 520 

Gombert v. Ivyon (C. C.) 305 

Graham, Wrought-Iron Range Co. v. (C. 

C. A.) 474 

Grape Creek Coal Co. v. Farmers' Ix)iin & 

aVust Co. (C. C. A.) 200 

Graves, Boston & M. R. R. v. (C. C.) 588 

Graves, Fisher v. (C. C.) 590 

Greeley & Co., Sands v. (C. C.) 195 

Greeu v. Turner (C. C.) 41 

Griffin, Illinois Cent. R. Oo. v. (C. 0. A.). . 278 

Grove, Brown v. .(0. C. A.) 564 

Guarantee Co. of North America v. Me- 

chanics' Sav. Bank & Trust Co. (C. 0. 

A.) 766 

Guioe, Harding v. (0. C. A.) 162 

Gullian, Dadirrian v. (O. C.j 986 

Hanehett, Silver Peak Mines v. (0. C.) . . . . 990 
Hancock Mut. Life Ins. Co. v. City of 

Huron (C. C.) 652 

Handy v. Adams (C. C. A.) 297 

Hard, Speeding v. (C. C. A.) 933 

Harding v. Guiee (C. C. A.) 162 

Hayden t. Chemical Nat. Bank (0. C.).. 587 



CASES REIPORTBD. 



Page 

HayeB y. City of Nashrille (C. C. A.) 641 

Hayes, Benner v. (C. C. A.) 953 

Hebb, Clayton y. (C. C. A.) 558 

Heckscher, Adams v. (C. C.) 742 

Henry y. Pittsbnrgh Clay Manufg Co. 

(C. C. A.) 485 

Henry McShane Manufg Co., J. L. Mott 

Iron Works y. (G. 0.).. 516 

Henszey v. Langdon-Henszey Coal Min. Co. 

(C. C.) 178 

Hercules, The (C. C. A.) 998 

Hewitt, Mendelssohn Park Excursion & 

Amusement Co. y. (C. C. A.) 943 

Hiller y. Ladd (C. C.) '794 

Hilson Co. y. Foster (C. C.) 896 

Hoag, Hogg y. (O. C.) 595 

Hogg V. Hoag (C. C.) 595 

Hoke, Becker y. (C. C. A.) 973 

Holmes v. Hurst (C. C. A.) 514 

Holmes, Tniman v. (C. C.) 109 

Holt y. Indiana Manufg Co. (C. C. AJ 1 

Holt County v. National Life Ins. Go. of 

Montpelier, Vt. (C. C. A.) 686 

Hook y. Ayerg (C. C. A.) 978 

Howland Falls Pulp Co., American Sulphite 

Pulp Co. y. (C. 0. A.) 395 

Hubbard y. Mutual Reserye Fund Life 

Ass'n (C. C.) 681 

Hughey y. SulUvan (G. C.) 72 

Hunt y. American Grocery Co. (C. C.) 70 

Hurst, Holmes y. (C. C. A.). 514 

Hydraulic Steam Dredge No. 1, In re (0. 

C. A.) 545 

Hyer y. Richmond Traction Co. (C. 0. A.) 839 

Illinois Cent. R. Co. y. Griffin (C. C. A.). . 278 
Illinois Cent. R. Co., Edmunds y. (C. C.).. 78 
Independent School Dist. of Miiford, Dick- 

inson County, lowa, German Ins. Co. of 

Freeport, 111., y. (C. C. A.) 366 

Indiana Manufg Co., Holt y. (C. C. A.) . . . 1 
Interior Conduit & Insulation Ce, Blauyelt 

y. (C. C. A.) 906 

Interior Lumber Co. y. Perkins (C. C. A.)... 528 

lona, The (C. C. A.) 933 

lowa Water Co., Farmers' Loan & Trust 

Co. y. (O. C.) 467 

Jacobus. Knights Templars' & Masons' Life 

Indemnity Co. v. (C. C. A.) 202 

Janowitz y. Leyison (C. Ci 731 

Jenks, Carleton y. (C. C. A.) 937 

J. J. Warren Co. y. Rosenblatt (C. C. A.)... 540 
J. L. Mott Iron Works y. Henry McShane 

Manufg Co. (C. G^ 516 

John Hancock Mut. Life Ins. Go. v. City 

of Huron (C. C.) 652 

Johns-Pratt Co., W. T. C. Macallen Co. y. 

(C. 0.) 410 

Jones, Fougères y. (C. C. A.) 151 

Jones, United States y. (C. G.) 513 

Jonrolmon t. Ewing (C. C. A.) 604 

Kennedy Valve Manufg Cp. y. Chapman 

Valve Manufg Co. (C. 0. A.) 527 

Kile, Peirce v. (C. C. A.J 865 

Kimball v. Palmer (C. C. A.) 240 

King V. Elkhom & S. R. Land Trust (C. C. 
j^\ 333 

King y". McDonald "(C. C.' A.) .' .' ' ." .' ,* * .' .' .' .' ' .'l006 
King T. White (C. 0. A.) 1006 



Page 

King V. Williamson (C. C. A.) 170 

Kiszel, Lehigh Valley R. Co. v. (C. C. A.) 470 
Knickerbocker Ice Co. v. Finn (C. C. A.) . . 483 
Knights Templars' & Masons' Life Indem- 
nity Co. V. Jacobus (C. G. A.) 202 

Kuhn, Morrison y. (C. C. A.) 740 

Ladd, Hiller v. (C. G.) 794 

Lake Erie & W. R. Co. v. Craig (C. G. A.) 488 

Lamington, The, Merritt v. (D. C.) 159 

Langdon-Henszey Coal Min. Co., Henszey 

y. (C.C.) 178 

Lauphlin, The M. B. (C. C. A.) 414 

Laughlin y. Atlantic City R. Go. (C. G.). . 702 

Lawrence, In re (D. C.) 99 

Leahy y. Lobdell, Parwell & Co. (G. C. A.) 665 
Lehigh Valley R. Co. y. Kiszel (C. 0. A.) 470 

Léonard, The M. G. (C. G. A.) 414 

Levison. .Tanowitz y. (C. C.) 731 

Liberty Perpétuai Building & Loan Co. y. 

M. A. Furbush & Son Mach. Go. (C. 0. 

A.) 631 

Li Poon, In re (C. C.) 881 

Lilienthal y. Drucklieb (C. C.) 662 

Linthicum Carriage Co., Turnbull Wagon 

Co. y. (C. C.) 4 

Little, Watkins y. (G. O. A.) 321 

Lobdell, Farwell & Go.. Leahy y. (C. C. A.) 665 
Lobenstine y. Union El. R. Co. (C. C. A.) . . 9 
London & S. F. Bank v. Willamette Steam- 

Mill, Lumbering & Manufactnring Co. (C. 

C.) 226 

Louchheim, Chew y. (G. C. A.) 500 

London y. Spellman (G. C. A.) 592 

Louisyille, N. A. & C. R. Co. y. Pope (C. 

C. A.) 745 

Luckenbach v. The George W. Clyde (D. 

^C.) 1S57 

Lyon, Gombert v. (C. C.) 305 

Macallen Co. v. Johns-Pratt Co. (C. 0.) . . . 410 
McCabe Manufg Co., Coburn Trolley- 

Track Manufg Co. v. (C. C.) 915 

McDonald, King v. (C. C. A.) 1006 

McKay-Copeland Lasting Mach. Co. v. 

Copeland Rapid-Laster Manufg Co. (C. 

C. A.) 518 

Macka.Te v. Mallory (G. C.) 256 

Mackenzie, Zan y. (C. C. A.) 732 

McLean, Richardson v. (C. C. A.) 854 

McShane Manufg Co., J. L. Mott Iron 

Works y. (C. C.) 516 

M. A. Furbush & Son Mach. Co., Liberty 

Perpétuai Building & Loan Co. v. (C. C. 

A.) 631 

Mahan, Califomia Redwood Co. y. (C. C.) . 10O4 

Mailler, Goddard v. (C. C.) 422 

Mallory, Mackaye v. (C. C.) 256 

Manning y. The Peerless (D. G.) 942 

Mayflower, The (0. C. A.) 943 

Mead v. West Pub. Co. (C. C.) 380 

Mechanics' Sav. Bank & Trust Ce, Guar- 

antee Co. of North America v. (G. G. A.) 766 

M. E. Laughlin, The fC. C. A.) 414 

Mendelssohn Park Excursion & Amuse- 
ment Co. y. Hewitt (C. C. A.) 943 

Mercantile Trust Co. v. Atlantic & P. B. 

Co. (C. C.) 18 

Meriden Bronze Co., E. M. Miller Co. y. 

(C. C.) 523 

Merritt v. The Lamington (D. C.) 159 



XII 



80 FEDERAL REPORTER. 



Page 
M. G. Léonard, The, Sweeney t. (O. C. A.) 414 
Miller Co. v. Meriden Bronze Co. (0. C.).. 523 
Minneapolis, St. P. & S. S. M. R. Co. v. 

Emerson (C. C. A.) 993 

Moore v. American Loan & Trust Co. (C. 

O.) 49 

Morgan, The (C. C. A.) 998 

Moriiing Journal Ass'n v. The George W. 

Clyde (D. C.) 157 

Morris v. Caiida (C. C. A.) 739 

Morrison r. Kuhn (C. C. A.) 740 

Morse v. South (C. C.) 206 

Mott Iron Works v. Henry McShane 

Manuf g Co. (0. C.) 516 

Murray, Consolidated Steel & Wire Co. v. 

(C. C.) 811 

Mutual Réserve Fund Life Ass'n, Hubbard 

V. (C. C.) 681 

Myers, Chicago, St. P., M. & O. R. Co. v. 

(C. C. A.) 361 

National Life Ins. Co. of Montpelier, 'Vt., 

Holt County v. (C. C. A.) 686 

Nebraska Distilling Co., United States v. 

(C. C. A.) 285 

Newman v. Virginia, T. & C. Steel & Iron 

Co. (C. C. A.) 228 

New York Dredging Co., Bowers Dredging 

Co. V. (C. 0.) 119 

New York Filtcr Mannf'g Co. v. Niagara 

Falls Wa ter Works Co. (C. C. A.) 024 

New York Life Ins. Co. v. Beard (C. C). . 66 
Niagara Falls Waterworks Co., New York 

Filter Manuf 'g Co. v. (C. C. A.) 924 

Niblack v. Cosler (C. C. A.) 596 

Northern Tnist Co., Dickerman v. (C. 0. 

A.) 450 

Northwestern El. R. Oo., Blodgett v. (C. C. 

A.) 601 

Northwestern Mut. Life Ins. Co. t. Sea- 

man (C. C.) 357 

Norway Tack Co., Weaver y. (C. C.) 700 

N. T. Bushnell Co.,' Thomeson v. (C. C). . 332 

Ohio Brass Co., Thomson-Houston Elec- 
tric Oo. T. (C. C. A.) 712 

Ohio Match Co., Diamond Match Co. v. (C. 
C.) 117 

Pace, Bradley Pertilizer Co. v. (C. 0. A.).. 862 
Pacific Contractinc Co. v. Union Paving 

& Contracting Co. (C. C.) 737 

Palmer, Kimball v. (0. C. A.) 240 

Payne, Burdon Cent. Sugar-Refining Co. r. 

(C. 0. A.) 1003 

Peck, Sternaman v. fC. C. A.) 883 

Peerless, The, Manniiig v. (D. C.) 942 

Perkins, Interior Lumbef Co. v. (C. C. 

j^\ ^ 52S 

Peiree V. ' Baiiè' (C.' C. A.) ." ." .' .' ." .* .' .' .* ." .' .' .' ." .' .' 988 

Peirce v. Kile (C. C. A.) 86.5 

Phénix Ins. Co. v. Schultz (0. C. A.) 337 

Phillips, Webb v. (C. C. A.) 054 

Phinney, The Edmund (C. C. AJ 558 

Pittsburgh Clay Manufg Co., Henry t. (C. 

O. A.) 4S5 

Pittsburgh, F. W. & C. R. Ce, Barber t. 

(0. C. A.) 1003 

Platt T. Threadgill (C. C.) 192 

Pope, Louisville, N. A. & 0. R. Co. v. (0. 

O. A.) 745 



PaKs 

Porter v. Price (C. C. A.) 655 

Postal Tel. Cable Co. v. Vane (C. C. A.). . 961 

Press Pub. Co., Talbot v. (C. C.) 567 

Price, Porter v. (C. C. A.) 655 

Prieth v. Campbell Printing-Press & Man- 
uf acturing Co. (C. C. A.) 539 

Purdy, Corbett v. (C. C.) 901 

Quintard, State of Tennessee v. (C. C. A.) 829 

Radford Trust Co.. First Nat. Bank of Chat- 

tanooga. Tenu., v. (C. C. A.) 569 

Reed, Union Pac. R. Co. v. (C. C. A.) 234 

Reliance Novelty Co. v. Dworzek (0. 0.).. 902 

Richardson v. McLean (C. C. A.) 854 

Richmond Traction Co., Hyer v. (C. 0. A.) 839 

Riley, Rogera v. (C. C.) 759 

Rogers v. A Scow without a Name (D. C.) 736 

Rogers v. Riley (C. C.) 759 

RoUins & Sons v. Board of Com'rs of Gun- 

nison County (C. C. A.) 692 

Rosenblatt, J. J. Warren Co. v. (C. C. A.) 540 

Rubin V. Sturtevant (C. C. A.) 930 

Rucker t. Belles (C. C. A.) 504 

St. Louis Car Co., Brill v. (C. C.) 909 

St. Onge V. Westchester Fire Ins. Oo. (0. 

C.) 703 

Sanders, Walter- Baker & Co. v. (C. C. A.) 889 
Sanders, Walter Baker & Co. v. (C. C. A.).1007 

Sands v. B. S. Greeley & Co. (C. C.) 195 

Sanford v. Savings & Imuii Soc. (G. C.) . . , 54 
Savings & Loan Soc, Sanford v. (O. C). . . 54 
Scaife v. Western North Carolina Land Co. 

(C. C. A.) 3.52 

Schultz, Phénix Ins. Co. v. (C. C. A.) 337 

Schwerin, Union Casualty & Surety Co. v. 

(C. C. A.) 6,38 

Seaman, Northwestern Mut. Lifi Ins. Co. v. 

(C. C.) 357 

Seamon s Friend Soc. v. Town of Westerly 

(C. C.) 611 

Second Ward Sar. Bank of Milwaukee T. 

City of Hurnn (C. C.) 660 

Sessler v. Borchardt (C. C. A.) 201 

Shaw Electric Crâne Co. v. Shriver (C. C.) . 640 
Shriver, Shaw Electric Crâne Co. v. (C. C). 640 
Sickles T. City of New Orléans (C. G. A.) 8(i8 

Silver Peak Mines y. Hanchett (C. C.) 990 

Simpson, The W. H. (C. C. A.) 1.53 

Simpson v. Ward (C. 0.) 5B1 

Smith V. Foley (O. C.) 049 

Smith, California Redwood Co. v. (0. C.)..1004 
Snow, Enterprise Manufg Co. v. (G. C. A.) 537 
Society for Savings, First Nat. Bank of 

Ceredo v. (C. O. A.) 581 

So Relie, Zimmerman v. (C. C. A.) 417 

South, Morse v. (C. C.) 206 

Southern Exp. Co., Wright v. (C. 0.) 85 

Southern R. Co., Fox v. (C. C.) 945 

Southern R. Oo., Wright r. (0.0.) 20O 

Speeding v. Hard (C. C. A.) 933 

Spellman, Loudon t. (C. 0. A.) 592 

State rf Missouri t. Bowles Milling Co. (O. 

C.) 161 

State of Tennessee v. Quintard (0. O. A.) 829 
Steel-Clad Bath Co. t. Davison (C. O. A.) 904 

Steinwender v. The Aspasia (C. C. A.) 1003 

Sterling Remedy Co. v. Eurêka Chemical & 

Manuf acturing Oo. (C. 0. A.) 105 

Sternaman y. Peck (0. 0. A.) 883 



CASES REPOHTBD. 



xlii 



Page 
Stillwell-Bierce & Smith-Vaile Co. T. Wil- 

iiamston Oil & Fertilizer Co. (0. C.) 68 

Sturtevaut, Itubin v. (0. C. A.) 930 

Sullivan, Hughey v. (C. C.) 72 

Sullivan, United States Savings, Loan & 

Building Co. v. (0. C.) 762 

Sweeney t. The M. G. Léonard (C. C. A.). 414 

Talbot Y. Press Pub. Co. (0. C.) 567 

Tallaferro v. Travelers' Protective Ass'n of 

America (C. C. A.) 368 

Talmage v. United States (C. G. A.) 887 

Taylor t. Crossley (C. C. A.) 998 

Temple v. Glasgow (C. C. A.) 441 

Terminal R. Ass'n, Bosworth v. (C. C. A.). 909 
Thompson v. N. T. Bushnell Co. (C. C.)... 332 
Thomson-Houston Electric Co. v. Ohio 

Brass Co. (0. C. A.) 712 

Threadgill, Platt v. (C. C.) 192 

Town of Westerly, Seamen's Friend Soc. 

V. (0. C.) 611 

Town of Westerly, Westerly Waterw.orks 

Co. V. (C. C.) 611 

Travelers' Proctective Ass'n of America, 

Taliaferro v. (C. C. A.) 368 

Trentou Terra Cotta Co. v. Clay Shingle 

Co. (C. C.) 46 

Truman v. Deere Implement Co. (0. C.) . . . 109 

Truman v. Holmes (C. 0.) 109 

TurnbuU Wagon Co. v. Linthicum Carriage 

Co. (C. C.) 4 

Turner, Green t. (C. C.) 41 

Union Casualty & Surety Co. v. Schwerin 

(0. 0. A.) 638 

Union Depot Co., American Loan & Tiust 

Co. v. (C. C.) 36 

Union El. R. Co., Lobenstine v. (C. C. A.). 9 

Union Pao. R. Co. v. Reed (C. C. A.) 234 

Union Paving & Contracting Co., Pacific 

Contracting Co. v. (C. C.) 737 

United States v. American Lumber Co. (0. i 

C.) 309 

United States v. Booker (D. C.) 376 

United States v. Carlovitz (0. C. A.) 852 

United States v. Denison (C. C. A.) 370 

United States t. Edgerton, four cases (D. 

C.) 374 

United States v. Fleming (C. O. A.) 372 

United States v. Gay (C. C.) 2.'J4 

United States v. Jones (C. C.) 513 

United States v. Nebraska DJstilling Co. 

(C. C. A.) 285 

United States v. Utz (C. C. A.) 8J8 

United States v. Utz (C. C. A.) 1006 

United States, Buxbaum v. (C. C. A.) 885 

United States Savings, Loan & Building 

Co. T. Sullivan (O. C.) 762 



Pago 

United States, Talmage v. (C. C. A.) 887 

Utz, United States v. (C. C. A.) 848 

Utz, United States V. (C. C. A.) 1006 

Vance, W. A. Vandercook Co. v. (C. C). . 786 

Vandercook Co. v. Vance (C. C). 786 

Vane, Postal Tel. Cable Co. v. (C. C. A.). . 961 
Virginia, T. & C. Steel & Iron Co., New- 

man v. (C. C. A.) 228 

Von Schmidt v. Bowers (C. C. A.) 121 

Walsh, Breyfogle v. (C. C. A.) 172 

Walter Baker & Co. v. Sanders (0. C. A.) 889 
Walter Baker & Co. v. Sanders (C. C. A.)..1007 

Ward, Simpson v. (0. C.) 561 

Warren Co. v. Rosenblatt (C. C. A.) 540 

Warren Mauuf'g Ce, Cuuningham Iron 

Co. V. (C. C.) 878 

Watkins v. Little (C. C. A.) 321 

W. A. Vandercook Co. v. A'ance (C. C.).. 786 

Weaver v. Norway Tack Co. (C. C.) 700 

Webb V. Phillips (C. O. A.) 954 

Westchester Fire Ins. Co., St. Onge v. (C. 

C.) 703 

Westerly Waterworks Co. v. Tov?n of 

Westerly (C. C.) 611 

Western North Carolina Land Co. v. Scaife 

(C. C. A.) 352 

Weston I/umber Oo. v. Glen Jlanuf'g Co. 

(Q Q \ _ 242 

Wost l'u b.' Co.,' Meàd ' v.' (c! C.) .' .' .' .' '. '. '. '.'.'.'. 380 

White, King v. (C. C. A.) 1006 

W. H. Simpson, The (G. G. A.) 153 

Wichelmau, A. B. Dick Co. v. (0. C.) 519 

Willamette Steam-Mill, Lumbering & Man- 
ufacturing Co., London & S. F. Bank v. 

(C. C.) 226 

Willey, Fidelity & Casualty Co. of New 

York V. (C. C. A.) 497 

Williames, De Beaumont v. (C. 0. A.) 993 

WiUiamson, King v. (C. C. A.) 170 

WilUamston Oil & Fertilizer Co., Stillwell- 
Bierce & Smith-Vaile Co. v. (C. 0.) 68 

Wrieht V. Southern Kxp. Co. (C. C.) 85 

Wright V. Southern R. Co. (C. C.) 260 

Wrought-Iron Range Co. v. Graham (O. C. 

A.) 474 

W. T. C. Macallen Co. v. Johns-Pratt Co. 
(C. C.) 410 

Yardley, Fourth St. Nat. Bank v. (C. C. 

A.) 1004 

Youngstown Bridge Co., Brazoria Oounty v. 

(C. O. A.) 10 

Zan V. Mackenzie (C. C. A.) 732 

Zimmerman t. So Relie (C. a A.) 417 



CASES 



ARGUED AND DETERMINBD 



UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



HOLT et al. T. INDIANA MANUF'G CO. 

(Circuit Court of Appeals, Seventh Olreuit. May 3, 1897.) 

No. 354. 

CmCDIT COUBTS OP APPBALS— JUHISDICTIOir— CoNSTITUTIONAIi t^UESTlOHS. 

A sait between dtizens of tlie same state to enjoln the collection of a 
Btate tax on the value of patent rights, on the ground that the state statut* 
authorizing the tax contravenes the fédéral constitution, Is not a suit aris- 
liig uuder the patent laws so as to glve jurisdiction to the circuit court 
bf appeals, but is one Involving the valldity of a state statute under the 
Constitution of the United States, and must, therefore, be taken direct from 
the circuit court to the suprême court, under section 5 of the act of March 
8, 1891. 

Appeal from the Circuit Court of the United States for the District 
of Indiana. 

The Indiana Manufacturing Company, the appellee, a corporation organlzed 
and exlstlng under the laws of the state of Indiana, brought suit in the court 
below against the appellants, who were, respectively. Sterling R, Hôlt, the 
treafiurer, Joël A. Baker, the assessor, Thomas Taggart, the auditor, and 
George Wolf, the assessor, of Center township, of Marion county, and wha, 
with the other appellants, constltuted the boàrd of review of Marion county, 
and who are, respectively, eitizens of the state of Indiana, to enjoin the col- 
lection of certain personal taxes for the years 1882, 1893, 1894, and 1895, 
assessed upon the capital stock and certain tan^ble property of the Indiana 
Manufacturing Company. The gravamen of the charge in the biU Is that 
the larger part of the assessment made by the taxihg authorities was for the 
•upposed value of certain rights under letters patent of the United States 
owned l^ the appellee, and whlch it Is clalmed are not subject to assessment 
or taxation by state authority; and that its capital stodi, aside from its tangi- 
ble property which was conceded to be assessable, represented solely the 
OTPposed value of the letters patent So far as the assessment Included tangi- 
ble projperty owned by the appellee, the taxes levied thereon had been pald. 
Jurisdiction Is asserted, notwithstanding there exlsted no diversity of cltlzen- 
Bhlp, upon the groimds that the suit is brought to redress the deprivation, 
under color of the laws of the state of Indiana, of a right secured by the con- 
stitution and laws of the United States, and that the statutes of the state of 
Indiana requlring the taxation of patent rights or letters patent of the United 
States are répugnant to the constitution of the United States, and are void; 
and upon the further ground that the suit is one arising under the patent laws 
of the United States. A gênerai demurrer for want of equity was overruled, 
80 F.— 1 
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and the défendants thereupon pleaded to the merlts. The court below decreed 
for the complainant (the appellee hère), holding that the material allégations 
of the blll were established by the proofs; that the taxes assessed upon the 
valuatlon of the company's capital stock were an indirect assessment for taxa- 
tion of the letters patent owned by the ooiûplainant; tliat the statu tes of the 
State of Indiana relating to and requlring the taxation of patent rights or let- 
ters patent of the United States are unconstitutlonal, invalid, and void; that 
the cioud placed upon the title of the corporate property of the company by 
reason of such assessment and taxation should be removed; and that the 
défendants (appellants) and their successors in office should be and they were 
perpetually enjolned from the collection of such taxes, "or any other amount 
[of taxes] which may be claimed to be due on account of the value of any 
patent rights or letters patent owned or held by complainants, directly or indi- 
rectly, or on account of the value of the stock of complainant by which such 
patent rights or letters patent may be represented," The appeal is from that 
decree. 

William A. Ketcham and Alfred E. Hovey, for appellanta. 
Chester Bradford, for appellee. 

Before WOODS, JENKINS, and SHOWALTER, Œrcuit Judges. 

JENKINS, Circuit Judge, after such statement of the case, deliv- 
ered the opinion of the court. 

At the threshold we are confronted with an objection to the juris- 
diction of this tribunal to entertain the appeal which seem» insuper- 
able. There is no question involving the jurisdiction of the court 
below, That jurisdiction rested upon the ground that the suit was 
histituted to uphold a right secured by the constitution and laws of 
the United States, of which the complainant below was sought to be 
deprived under color of the laws of the state of Indiana, and the 
décision below held those laws to be unconstitutional and void. The 
flfth and sixth sections of the act of March 3, 1891, whereby this court 
was established, and its jurisdiction defined (26 Stat. 826, c. 517), 
classify the cases which may be taken by appeal or writ of error from 
the circuit or district courts to the suprême court of the United States, 
and those which may be taken to this court. The fifth section pro- 
vides that appeals or writs of error in the foUowlng cases may be 
taken directly to the suprême court of the United States: (1) In any 
case in which the jurisdiction of the court is in issue; in such cases 
the question of jurisdiction alone shall be certifled to the suprême 
court from the court below for décision. (2) From the final sentences 
and decrees in prize causes. (3) In case of a conviction of a capital 
or otherwise infamous crime. (4) In any case that involves the con- 
struction or application of the constitution of the United States. (5) 
In any case in which the constitutionality of any law of the United 
States, or the validity or construction of any treaty made under its 
authority, is drawn in question. (6) In any case in which the con- 
stitution or law of a state is claimed to be in contravention of the 
constitution of the United States. Section 6 provides that the appel- 
late jurisdiction of this court shall be exercised to review by appeal 
or by writ of error the final décisions in the district courts and the 
existing circuit courts in ail cases other than those provided for in 
section 5, unless otherwise provided by law. This section also enu- 
merates the cases in which the judgment or decrees of this court shall 
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be final, recognizing its right to certify to the suprême court any 
question or proposition of law within the appellate jurisdiction of thia 
court concerning which it desires the instruction of that court for its 
proper décision. 

While it is tme that the bill asserts jurisdiction in the court below 
in part upon the ground that it is a suit arising under the patent laws 
of the United States, it cannot be said tliat in any just sensé this is a 
case arising under the patent laws of the United States, so as to con- 
fer jurisdiction by appeal upon this court, and in respect to which its 
décision would be final. It is true that the wrong complained of 
had for its subject-matter the taxation of rights secured by letters pat- 
ent issued by the United States under its patent laws. It is not 
correct, however, to say that, therefore, a suit to prevent such taxa- 
tion arises under the patent laws of the United States. Brown 
V. Shannon, 20 How. 55; Hartell v. Tilghman, 99 U. S. 547; Albright 
V. Teas, 106 U. S. 613, 1 Sup. Ct. 550; Manufacturing Co. t. Hyatt, 
125 U. S. 46, 8 Sup. Ct. 756; U. S. v. Palmer, 128 U. S. 262, 269, 9 Sup. 
Ot. 104; Marsh v. Nichols, 140 U. S. 344, 11 Sup. Ct. 798; Wade v. 
Lawder (decided March 1, 1897) 17 Sup. Ct. 425. 

The question at issue is whether the statutes of the state of Indiana 
authorizing such taxation are répugnant to the constitution of the 
United States. That is not a question arising under the patent laws 
of the United States. The jurisdiction of the court below, there 
being no diversity of citizenship of the parties, rested and could rest 
only upon the ground that the constitutional rights of the complainant 
below were infringed by the laws of the state of Indiana which were 
répugnant to and in contravention of the constitution of the United 
States. The statute provides that in such cases appeals or writs of 
error may be taken directly to the suprême court. The case fàlls 
within the classification of cases in section 5 over which this court 
has no jurisdiction upon appeal. It is urged that we should entertain 
the jurisdiction and certify the question of the validity of the laws 
of Indiana to the suprême court. That we cannot do. If we hâve 
jurisdiction, we may décide the question without certifying it to the 
suprême court. If we hâve not jurisdiction, we cannot acquire it by, 
or assume it for the purpose ôf, the discretionary act of certification. 
The décisions in McLish v. EofE, 141 U. S. 661, 12 Sup. Ot. 118; May- 
nard v. Hecht, 151 U. S. 324, 14 Sup. Ct. 333; U. S. v. Jahn, 155 U. S. 
109, 15 Sup. Ct. 39; In re New York & P. R. S. S. Co., 155 U. S. 523, 
531, 15 Sup. Ct, 183; In re Lehigh Min. & Manuf'g Co., 156 U. S. 322, 
326, 15 Sup. Ct. 375; Shields v. Coleman, 157 U. S. 168, 176, 15 Sup. 
et. 570; Colvin v. «ty of Jacksonville, 157 U. S. 368, 15 Sup. Ct. 634, 
— In which it was held that in cases where the jurisdiction of the 
lower court is involved, the party "must elect whether he will take 
his writ of error or appeal to the suprême court upon the question 
of jurisdiction alone, or to the circuit court of appeals upon the whole 
case; if the latter, then the circuit court of appeals may, if it deem 
proper, certify the question of jurisdictiou to this court," — hâve référ- 
ence only to cases involving the jurisdiction of the court below, which 
are comprehended within the first subdivision of the flfth section of 
the act. They hâve no application to the other subdivisions of the 
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section, whicbclassify the cases in which the suprême court bas juris- 
diotion upbn appeal or writ of errer. In those cases its jurisdiction 
ta exclusive. Horner T. U. S., 143 U. S. 570, 576, 12 Sup. Ct. 522; 
Carey v. Eailway Co., 150 U. S. 170, 181, 14 Sup. Ct. 63; Chappell v. 
XJ. S., 160 U. S. 499, 509, 16 Sup. Ct. 397; Scott t. Donald (Jan. 18, 
1897) 165 U. S. 58, 17 Sup. Ct. 265. Oie circuit courts of appeals hâve 
jurisdiction only in cases other than those provided for in section 5. 
This case is therefore one in which the jurisdiction of the court below 
and the right to relief depended upon the question whether the laws 
of the State of Indiana which sanctioned the taxation in question were 
in contravention of the constitution of the United States, and there- 
fore a case arising nnder the constitution or laws of the United States. 
It was so considered by the court below, and relief was granted solely 
upon that ground. We are constrained to the conclusion that this 
court bas no jurisdiction of an appeal from that decree, and that the 
proper and only remedy of the appellants is by appeal to the suprême 
court of the United States. Appeal dismissed. 



TUBNBULIi WAGON 00. T. LINTHIOUM CARRIAGB 00. et aL 
(Circuit Court, N. D. Ohlo, W. D. February 20, 1897.) 

1. Removat, of Cause — Sbpaeablb Actioiî. . 

A blll by a créditer to enjoln an exécution sale of the insolvent debtor's 
property, set aside the levies, and subject the property to tbe claims of 
ail the credltors pro rata, la not a separable action wltbln the removal acts. 

8. Bame— Local Préjudice. 

Local préjudice Justlfylng the removal of a suit to enjoln an exécution 
sale of the property of an Insolvent company, and subject it to the 
clalms of ail the credltors, is not shown by an affldavlt alleglng that the 
newspapers of the county hâve denounced the company for alleged 
fraudaient dealings with its property; that the common pleas judge, on 
hearing a motion for the appointment of a receiver, stated that he "would 
see" that défendants dld not take the property out of the county; and 
that the opposlng lawyers referred to them In abusive terms. 

Some time in the fall of 1896, Story & Bunnell, of Baltimore, Md., 
bad judgments entered on certain cognovit notes against tbe Linthi- 
cum Carriage Company, of Défiance, Obio, in the court of common 
pleas of Marion county, Ohio, and on thèse judgments levies were 
made on tbe property of the corporation at Défiance, Subséquent 
judgments were taken in favor of tbe First National Bank of, Dé- 
fiance and other parties, and levies followed. Tbe property of tbe 
carriage company was advertised for sale under thèse levies, pending 
which tbe Tumbull Wagon Company, of Défiance, instituted suit in 
tbe court of common pleas of Défiance county against the exécution 
creditors and the sberiff of said county on bebalf of itself and ail 
otber creditors wbo (under tbe statute of Obio) might come in and 
join in tbe prosecution of tbe suit, to enjoin the sale of tbe property, 
eet the levies aside, and subject the property of the insolvent car- 
riage company to satisfy the claims of the creditors pro rata. It 
was also sought by tbe plaintiff to subject certain unpaid sub- 
Bcriptions of Story & Bunnell, and possibly tbeir stock liability 
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In the carnage company, to pay the daims of the creditors. To 
the pétition a demurrer was flled on behalf odf the sherifE (Story & 
Bunnell not appearing in name), by Brumbach & Thatcher, of To- 
ledo, and John W. Winn, of Défiance, attorneys. Harris & Cameron 
appeared as attorneys for the plaintiff and for the First National 
Bank. Henry Newbegin appeared for John F. Deatrick & Sons 
and other creditors by cross pétition. Other creditors were repre- 
sented severally by N. G-. Johnston, S. T. Sutphen, and B. B. Kings- 
bury, attorneys^ of Défiance. On hearing of the demurrer, it was 
overruled by the court of common pleas. Immediately thereafter, 
Thatcher & Winn asked the court to hâve certain banks of Balti- 
more made parties to the suit, as parties in interest, without stating 
what the interest was, and the order was made by consent, with 
leave in the future to file a cross pétition in the case. Soon after, 
and before flling their cross pétition, or otherwise pleading in the 
case, the new parties, the Baltimore banks, flled a pétition and bond 
for removal of the case to the United States circuit court (at Toledo), 
on the ground of diverse citizenship and a separate controversy. 
The right to remove was contested by Harris & Cameron and by 
Henry Newbegin, attorneys, and on hearing by the court of common 
pleas the order of removal was refused, on the ground that there 
was no separable controversy in the case; the court not passing on 
the other questions argued. Thatcher & Winn, as attorneys for 
the Baltimore banks, now applied to the circuit court of Défiance 
county for a writ of mandamus against Judge Snook, the judge of 
the court of common pleas, to compel him to make the order of re- 
moval. The State circuit court overruled this motion, refusing to 
entertain jurisdiction by writ of mandamus, to reviéw the order of 
the lower court. To same effect is In re Atlantic City E. Co., 164 
U. S. 638, 17 8up. et. 208. In this state of the case the attorneys 
for the Baltimore banks filed a transcript of the record in the United 
States circuit court. Harris & Cameron and Henry Newbegin, on 
behalf of their clients, followed the case there, and moved to re- 
mand, and filed briefs to sustain their motion. After this Thatcher 
& Winn, on behalf of the Baltimore banks, filed their pétition and 
bond in the United States circuit court to transfèr the case there for 
hearing on the ground of local préjudice. 

Harris & Cameron, for plaintifE. 

Heniy Newbegin, for certain cross petitioners on the motion to re- 
mand. 
Orville S. Brumback and Charles A. Thatcher, for défendants. 

HAMMOND, J. The motion of the plaintiff to remand this case to 
the state court for want of jurisdiction must be granted. The case 
falls within the category of Deposit Co. v. Huntington, 117 U. S. 280, 
6 Sup. et. 733, and not that of Bamey v. Latham, 103 U. S. 205. In 
the ûrst of thèse cases the suprême court of the United States, in an 
opinion by Mr. Chief Justice Waite, held that a creditors' bill to sub- 
ject incimibered property to the payment of the creditors' judgment 
by a sale and distribution of the proceeds among lienholders according 
to their respective priorities is not a divisible action, and therefore is 
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aot removable under the removal acts. It is, he says, but a single 
cause of action ; and the fact that each défendant may hâve a separate 
défense does not ereate a separate controversy, within the meaning 
of the removal acts. In that case the purpose of the bill was pre- 
cisely the same as in this, and the cases are substantially alike in 
ail respects. There a nonresident mortgage creditor, claiming a 
first lien, sought to remove the cause, and the court said that the 
answer and cross bill claiming to hâve the property sold and ap- 
plied to that mortgage as a prior lien was only an incident to the 
suit of the creditor, for the reason that the créditer wished to hâve 
property subjected not alone to his own or to the mortgage debt, 
but that he wanted complète relief that vpould secure a sale of the 
entire property, free of ail incumbrances, and a division of the pro- 
ceeds according to the adjusted equities of ail the parties. Hère 
the défendants asking removal (the two Baltimore banks) hold, by 
assignment, the cognovit judgment notes given to the défendants 
Story and Bunnell, or the flrm of Story & Bunnell. It seems that 
neither of thèse défendants, original or substituted by assignment, 
had flled any answer or cross bill at the time the pétition for re- 
moval was ûled; but enough appears to see that the relief they must 
ask in some form will be precisely the same as that asked by the 
removing petitioner in the case of Deposit Co. v. Huntington, supra. 
They claim a lien prior to ail others, through older judgments, 
where, as in the Deposit Company Case, the oldest lien was a mort- 
gage; but this can make no différence whatever. The one case 
seems to be a nrecise précèdent for the other. 

It is true that in this case an additional relief is asked against 
Story & Bunnell, the assignors of the Baltimore banks, the remov- 
ing petitioners, to which relief, if granted, the said assignées must 
respond, in the sensé, at least, that their judgments cannot be paid 
until ail équitable rights against Story & Bunnell are adjudicated 
and adjusted. If they owe, under the statutes of Ohio, for addi- 
tional assessments of their stock, it is altogetlier probable that such 
assessments may be equitably set off against the judgments in the 
hands of their assignées. But, if so, both the claim for the amount 
of assessments due and the claim to hâve them set off against the 
judgments are incidental to the main purposes of the bill, just as 
much as in the case cited in the suprême court of the United States 
the claim of a prior lien was incidental. It is not necessary to 
décide hère whether any or what equities exist, but noue can exist 
which involve priorities of lien, liability to respond to demand for 
assessments and set-off, that can be foreign and separable from the 
gênerai purpose to administer this insolvent flrm in a gênerai bill 
that shall bring into one suit ail who are interested in the assets 
of the concern, and ail who hâve any claims against it. Every- 
thing, properly speaking, which concerns the assets as a claim 
against them, is but a graft upon the original and main relief. Thia 
would be so under the gênerai equity law for the administration of 
the assets of an insolvent debtor, and particularly so under the 
statutory provisions for the convenient administration of the assets 
of an insolvent corporation. Many cases could be cited, which 
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have been decided under the removal acts, to this effect, but the one 
already mentioned is so complète a précèdent that it is all-sufficient. 

Since the original pétition was flled, another pétition is filed hère, 
askiûg for removal on the ground of local préjudice, which the 
court déclines to grant, upon the ground that the proof of local 
préjudice is not at ail satisfactory. It dépends mainly upon the 
affidavits of Thatcher & Winn, who are lawyers in the case; and 
the counter aflfidavits âled by the plaintiff contradict every impor- 
tant, or even plausible, allégation of the défendants' aflSdavits. It 
must be remembered that this case is not tried by a jury, but by 
an equity judge. Recognizing this, the afiSants for the défendants 
seek to involve the common pleas judge by averring that on a cer- 
tain occasion, when a motion was heard for the appointment of the 
receiver, in reply to uncomplimentary remarks made by a lawyer 
about the défendants he said: "We will see to it that they are not 
allowed to carry this property out of the county." Other witnesseft 
deny that any such remark was made by the judge, and say that 
he only stated, in reply to what the lawyer said, that be would ses 
that the rights of ail the parties should be protected. Even if 
the judge said what the afiSdavits affirm, it is the most trivial sup- 
port for any application to remove the case on the ground of local 
préjudice, or even bias on his part. It was his duty to see that they 
should not cariy the property onit of the county, pending this liti- 
gation, and does not at ail imply, whatever may be said in criticism 
of it, that he had any bias against the défendants. The affida- 
vits also say that the lawyer mentioned called the défendants "ras- 
cals," etc. But surely it has not corne to this, that the fédéral re- 
moval act proceeds upon the idea of removing cases because of un- 
complimentary or abusive remarks by lawyers about their adver- 
saries in litigatioai. Much is said in the affidavits about a news- 
paper publication in the county, denouncing the défendants for 
their alleged fraudulent transactions in relation to the management 
of their company. But again, it has not corne to this, that thir 
fédéral courts will remove cases merely because of newspaper arti- 
cles denunciatoty of individuals. Thèse are the most formidable 
allégations in the affidavits. Taken altogether, they may show 
that the failure of this company and this litigation has not created 
probably more than ordinary excitement in the community where 
the corporation carried on its business. It is not to be denied that 
public opinion may be so inûamed, even as against individuals, that 
such local préjudice would exist as might justify the removal of a 
case to be tried before an equity judge; but such an inflammatory 
state of public opinion should be most extraordinary, and far more 
intense than anything shown by thèse affidavits, even if they were 
not contradicted by equally weighty affidavits on the other side. 
Détroit v. Détroit City Ry. Ca, 54 Ped. 1. 

Merely because a judge is to be elected by the people is no rea- 
son why this removal act of congress should be enlarged and ex- 
tended to remedy any evil that may be thought to exist in that re- 
gard, and the averments in thèse affidavits in that behalf are not 
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to be taken as justifying such an extension and use of the act ol 
congress. The case in Détroit, above cited, does net décide any such 
doctrine, but only where mob violence and public antagonism about 
public institutions, like railroads and such like, may affect an électo- 
ral populace, the fact may be taken to prove local préjudice. 

There are reasons arising out of the comity of the fédéral and 
state courts towards each other which might justify, if they do not 
demand, that this court should refuse to exercise the jurisdiction, 
even if it existed in a case like this. Often the courts do décline, 
from mère considérations of comity, to exercise a jurisdiction that 
technically they possess, and this is nearly always so where the 
res is in possession of another court. It is omly under the most 
extraordinary circumstances that such a disposition of the court 
having control over the property should take place, although the 
power exists, Theref ore, if there were hère a separable contro- 
versy, inasmuch as the state conirt, having possession of the prop- 
erty by its receiver, and proceeding to administer the assets, has 
denied our jurisdiction by refusing to approve the bond and sanc- 
tion the removal, it might be wise in this court to withhold any 
action if the motion to remand should be denied until the défendant 
had esta'blished the right of removal through the process of the ap- 
pellate jurisdiction of the suprême court of the United States over 
the state court itself. Surely, if that vp^ere a wise thing to do, this 
court Should not retain jurisdiction except in the clearest possible 
case of its existence. When this case is remanded, if the jurisdic- 
tion exists in behalf of thèse défendants, they may vindicate it by 
an appeal from the state doairts to the suprême court of the United 
States; and, if it be only doubtful, it is better to remit them to that 
remedy than to retain this jurisdiction at this stage of the proceed- 
ings, and engage in a disagreeable conflict of authority with the 
state courts. Of course, this principle or plan of action should not 
be allowed when it would amount to the déniai of a plain right of 
removal, which the state court obdurately and perversely refused to 
sanction, but it should be sufficient to turn the scale in an evenly- 
balanced case, to say nothing of a doubtful case. 

It is not necessary to consider other objections to our jurisdiction 
that hâve been taken in the argument, such as that the pétition for 
removal does not afflrm the existence of local préjudice in ail ad- 
jacent counties to which the case might be removed under the laws 
of Ohio, noT the further provision of the Ohio statutes that another 
judge may be designated when objection is tenable against the one 
before whom the case is pending. Whether such considérations as 
thèse would affect the question of removal, under the fédéral stat- 
ute, we need not inquire. The motion to remand will be allowed, 
and the pétition to remoive on the ground of local préjudice will be 
disallowed, Ordered accordingly. 
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LOBBNSTINH v. UNION EL. R. 00. 

(Circuit Court of Appeals, Seventh Circuit May 3, 1897.) 

No. 291. 

FiDEBAL OouHTs— State Décisions. 

The décisions of tlie suprême court of Illinois to tiie effeet tliat an abut- 
ting lot owner in tliat state cannot stop tlie c-onstruction ol a railroad in 
the Street, that his remedy is in damages, and tliat a proceeding to enjoin 
must be by the clty or attomey gênerai, are binding upon the fédéral courts. 

Appeal from the Circuit Court of tlie United States for the North- 
ern Division of the Northern District of Illinois. 

On November 16, 1895, William C. Lobenstine, a citizen of the state of New 
York, filed his bill in tihe circuit court of the United States for the Northei^n 
district of Illinois against the Union Elevated Kailroad Company, a corpora- 
tion organlzed nnder the laws of lUinois, to enjoin the construction of an 
elevated street railway track on Wabash avenue, in the city of Chicago, in 
front of premisee owned by complalnant, and abuttlng on that street. The 
east boundary of complainant's lot is part of the frontage on Wabash avenue 
between Lake and Harrlson streets. The bill shows an ordinance enacted 
October 17, 1895, by the common council of the clty of Chicago, granting to 
défendant "the right to construct and operate its elevated railroad on Wabash 
avenue, between Lake and Harrison streets, in said city." It is provided by 
statute in Illinois (sections 201, 202, c. 114, and section 90, par. 63, art. 5, 
c. 24, Starr & C. Ann. St.) that a clty canriot enact such an ordinance without 
the consent of persons owning at least one-half the frontage along the Une of 
street where the proposed improvement Is to be oonstruoted. The bill ffls- 
putes the validity of the ordinance, and hence the right of the défendant to 
proceed, on the ground that the consente of frontagers owning at least half the 
abutting property were not, in fact, obtained, or, if obtained, that a money con- 
sidération was unlawfully paid or promised by the défendant for such consents. 
Complalnant moved in the circuit court for a preliminary or pendente lite in- 
Junction. Défendant filed no answer or affldavit, but resisted the motion, on 
the ground that the bill showed no cause of action. Thé motion was denied 
by the judge holding the circuit court, and complalnant brings the record to 
this court on appeal from that order. 

A. W. Green and H. S. Robbins, for appellant. 
Clarence A. Knight and John É. Wilson, for appellee. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges, 

SHOWALTER, Circuit Judge, after making the foregoing state- 
ment, delivered the opinion of the court. 

By the rule in Illinois, the remedy of complainant is an action at 
law to recover against défendant whatever damages, if any, complain- 
ant sustains by the building and use of the railway track on the pub- 
lic street. In Illinois the right to stop such a use of the public street 
as is hère objected to is not incidental to complainant's ownership of 
an abutting lot. As declared by the highest judicial authority of the 
state, the frontage statute adds nothing to the property right of a 
frontager. In building its railway track in the street, the défendant 
acts under color of the ordinance; that is to say, under an assumed 
grant from the city. A judicial proceeding to enjoin défendant — in 
other words, to détermine whether the ordinance is valid or invalid, 
whether the additional use of the street is lawful or unlawful — must 
be by the city, or the attorney gênerai as representiag the public. 
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Under the constitution (section 13, art. 2) and laws of the state, the 
frontager may, as already said, recover whatever damages he sustains 
by reason of the additional public burden on the street; but he can- 
not control the public use of the street as a highway by preventing 
the construction thereon of additional facilities for the traveling 
public. To this effect are the décisions of the suprême court of Illi- 
nois. Patterson v. Eailroad Co., 75 111. 588; Corcoran t. Eailroad Co., 
149 111. 295, 37 N. E. 68. Doane v. Eailroad Co. (opinion flled on the 
16th day of October, 1896, in the suprême court of Illinois, and not 
yet officially reported) 46 N. E. 520. 

The ownership of real estate in Chicago by a nonresident is sub- 
ject to precisely the same limitations as though vested in a person 
residing in that city. The local law, as declared in the Illinois con- 
stitution and statutes, and in the judicial opinions of the highest 
court of the state, is determinative in the one case, as in the other. 
No question arising ont of the constitution of the United States, or 
any fédéral statute, is hère involved. The subject-matter of the 
litigation is local, and not transitory; and it is the rule of land law in 
Illinois, and not elsewhere, which must measure the rights of the 
parties. By that rule, the dominion and proprietorship which this 
complainant exercises over his lot on Wabash avenue does not com- 
prehend the right to stop the proposed iiaprovement on the public 
street in front of his lot. This court cannot, therefore, disturb the 
ruling appealed from. The assignment of error hère, namely, that 
the circuit court erred in not granting the preliminary or pendente 
lite injunction, is overruled, the order appealed from is afflrmed, and 
the cause remanded to the circuit court for further proceedings not 
inconsistent with this opinion. 



BRAZOEIA COUNTY et al. v. YOUNGSTOWN BRIDGE CO.i 

(Carcult Court of Appeals, Fifth Circuit. February 2, 1897.) 

No. 534. 

1. Appbal— Practicb— Waivbb dp Objection to Demurrek. 

When a demurrer is Irregularly flled, it may be wholly dlsregarded or 
taken from the files upon motion of the complainant, and, where neither 
of thèse thtngs has been done, the complainant will not be heard to com- 
plaln upon appeal that the demurrer was Irregularly flled because unac- 
companied by the required certiflcate of counsel and affldavit of défendants. 

8, CONSTITDTrONAl, LaW— CONTRACTS BY COUNTIES— FAILURE TO LeTT TAX. 

Under Const. Tex. art. 11, | 7, which provides that "no debt for any 
pnrpose shall ever be incurred in any manner by any city or county unless 
provision is made at the time of creating the same for levying and col- 
lectlng a suffleient tax to pay the interest thereon, and to provide at least 
tvco per cent, as a sinliing fund," a contract made by a county for the 
building of two bridges, to tw paid for in county bonds, is void, in the ab- 
sence of any provision for the levy of a tax to pay the interest and to 
provide a slnldng fund; and the county cannot be compelled by mandamus 
to issue the bonds to the bridge conipany, although the bridges hâve been 
constructed and the county Is using them. 

i Rehearing pending. 
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3. SAME— POWEBS OF COUHTS OF EqTTITT. 

Where a contraxit Is void at law, for want of power to make tt, a court 
of equlty has no Jurîsdiction to enforce such contract, or, In the absence 
of fraud, accident, or mistake, to so modlfy it as to make it légal, and then 
enforce it 

Appeal from the Circuit Court of the United States for the East- 
ern District of Texas. 

This was a suit in equity brought by the Youngstown Bridge 
Company against Brazoria county, Tex., and others, to obtain a 
construction and reformation of a contract entered into between it 
and Brazoria county, and praying that an action at law upon the 
contract be suspended until the further order of the court. A 
decree having been rendered in favor of complainant, reforming 
the contract as prayed, défendants hâve appealed. 

On May 25, 1892, the county of Brazoria, state of Texas, entered into a writ- 
ten contract with appellee, the Youngstown Bridge Company, for the construc- 
tion of two iron bridges. The contract, whlch was duly executed by the re- 
spectiye parties, required the appellee to fumish ail necessary material, and to 
construct the bridges according to the plans and spécifications attached thereto. 
In considération of the construction of the bridges, the county agreed to pay 
to the appellee the sum of $16,000, payment to be made in the bonds of the 
county, in dénominations of $100 each, payable 20 years from the date of 
same, wJth Interest at the rate of 6 per cent, per annum; the bonds, however, 
to be redeemable at any time after 5 years from their date. As to the tlme 
of the completion of the work, and the failure to perform the contract within 
the stipulated period, the foUowlng provisions occur in the contract: "Both of 
sald bridges are to be completed in accordance with this contract within five 
months from this date, unless the completion of same is prevented by un- 
avoldable accidents or the act of God; and upon a failure upon part of the 
party of the flrst part to so complète sald bridges within sald time, and to 
tender the same to the party of the second part, then the party of the flrst 
part hereby agrées to pay to the party of the second part the sum of flf ty dol- 
lars ($50.00) for each day after the expiration of flve months from date hereof 
until both of sald bridges are completed according to this contract, and 
tendered to the party of the second part, which sald amount is to be deducted 
from the purchase prlce herein agreed to be paid for such bridges. • • • 
The flfty dollars agreed to be paid upon a faUure to complète sald bridges 
within flve months from this date is to be paid as liquidated damages for stfch 
failure." The bridges were constructed by the appellee, but not within the 
specified time. The county is, however, using them, but refusing to fssue the 
bonds. To compel the county to comply with Its contraetual obligations, the 
api)ellee on February 8, 1893, instituted a suit at law, in the circuit court for 
the Bastem district of Texas, at Galveston, in which Brazoria county, the 
county judge, the county commissioners, the clerk of the county commission- 
ers' court, and the county treasurer were made parties défendant. The péti- 
tion in the suit at law- alleged fully the facts in référence to the exécution of 
the contract, the authority of the county to make it, the performance by the 
plaintiff and breach by the défendant, and prayed the issuance of a writ of 
mandamus to requlre the county authorities to issue to the piaintiflf, the 
Youngstown Bridge Company, the bonds of the county, to the amount of 
$16,000, agreeably to the provisions of the contract. The concluding prayer of 
the pétition is as foliows: "That a writ of mandamus issue to the county 
Judge and the said commissioners, ordering and compelllng them, at the said 
next regular term of the commissioners' court of Brazoria county, Texas, to 
pass an order, and duly enter the same upon the minutes of said court, pro- 
vlding far the levy and collectlan of a tax suflldent to pay the interest and to 
create a slnklng fund for the payment of said bonds, and providing by said 
order for tlie annual levy and création of sufflcient tax for said purpose; for 
ail costs of court; and for such gênerai and spécial relief as the plaintiff may 
show Itself entltled upon the trial hereof." The pétition contained no allega- 



12 80 FEDERAL REPORTER. 

tion to the effect that Brazorla county had made any provision, by levy of a 
tax, f or Interest on the bonds and a slnklng fund, as requlred by the constitu- 
tion o( the State. To the pétition the défendants interposed a gênerai demurrer 
and ffled a spécial answer. The materlal défense of the county, as set forth 
in the answer, is embodled In the following averments: "That one of the condi- 
tions and provisions of sald contract set out by plaintlfCs In their sald original 
pétition, and sued on In thls case, Is that sald bridges are to be completed in ac- 
cordance wlth thls contract within five months from this date, unless the 
completlon of the same Is prevented by unavoidable accidents or the aet of 
God; and upon a fallure upon the part of the party of the flrst part to so com- 
plète sald bridges vrlthln sald time, and to tender the same to the party of the 
second part, then the party of the flrst part herein agrées to pay to the party 
of the second part the sum of flfty dollars for each day after the expiration of 
flve months from date hereof, until both of sald bridges are completed ac- 
cording to thls contract and tendered to thé party of the second part, whicH 
sald amount Is to be dedueted from the purchase price herein agreed to be 
paid for such bridges." The date of sald contract Is May 25, 1892. Défendants 
allège that, If sald bridges referred to herein and In plaintlffs' original pétition 
were ever at any tlme tendered to défendants herein, such tender was not 
made, or pretended to bave been made, untU June 27, 1893, or 211 days after 
the expiration of 5 months from date of sald contract. The Youngstown 
Bridge Company, plalntlfC In the suit at law,- and appellee hère, filed its biU 
on March 24, 1894, agalnst the défendants in the suit at law, who are appellants 
on thls appeal, to obtain a construction and reformation of the contract en- 
tered into between It and Brazorla county. The biU allèges the exécution of 
the contract, the power of the county to make It, the completlon of the bridges, 
and their aceeptance and usç by the county. It further allèges that appellee, 
without any fault of its own, falled to complète the bridges until June, 1893; 
that the llquldated damage clause was Inserted In the contract by accident and 
mutual mistake of the parties; and that the clause in question was understood 
and Iritended to be a mère penalty, and not to be enforced llterally as in the 
contract provlded. The purpose of the biU was to secûre relief agaînst what 
appellee regards as a penalty Imposed for fallure to construct the bridges within 
the stlpulated tlme, on the ground, as stated, that the clause was made a part 
of the contract by accident and mutual mistake of the parties. Relief ap- 
propriate to the allégations of the bill is prayed, and, further, that the suit at 
law be suspended until the further order of the court, aad also that the county 
be enjolned ftom issulng other bonds until it complied with its obligation to 
issue bonds to the appellee In the suna of $16,000, according to the tenus and 
stipulations of the contract. On April 7, 1894, the appellants and appellee 
entered into an àgreement touching the matter of the issuance of an injunc- 
tion, and a temporary Injunction was duly Issued in conformity with the stipu- 
lation. Appellants answered the bill August 6, 1894, but, in vlew of the con- 
clusion reached by the court, the averments of the answer need not be stated. 
Replicatlon was flled by the appellee January 5, 1895, and testimony taken on 
the Issues joined. The appellants flled a demurrer to the bill on March 16, 
1896, but the usual certificate of counsel is not thereto appended. There, how- 
ever, appears an affldavit of one of the counsel for appellants that the "de- 
murrer is not interposed for delay." On the same day, to wlt, March 16, 1896, 
the demurrer was heard, and the following order entered: "On this day came 
the parties to thls suit, by their attorneys, and thereupon came on to be 
heard the défendants' demurrer to the complalnant's bill, and was argued; 
but, the argument not belng concluded, the further considération of the matter 
was postponed until to-morrow." On March 17th the hearing of the cause on 
denjurrer, the pleadlngs, and proofs was concluded, and the demurrer was 
overhjled. The court decreed the llquldated damage clause of the contract 
"to be a provision for a penalty for the nonperf ormance of sald contract, and 
not llquldated damages, and that sâld amount of $50 per day does not flx the 
amount of damage, but is only a penalty." The decree proceeds as foUows: 
"It Is further consldered, ordered, adjudged, and decreed that, in ail actions 
sought to be maintained by said complainant upon sald contract, that the sald 
tenus of sald contract be sq construed, and that it be used in évidence with 
said construction, and that the said contract be, and the same is hereby, re- 
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tormed to the estent that the sald provision of $50 per d^y to be paJd by com-. 
plainant In the case of fallure to construct said bridge wlthln the time speclfled 
Is and was a provision for a penalty, and not an amount flxed as the damages 
whlch would accrue in case of nonperformanee of said contract" The decree 
further orders the suit a.t law to proceed to a hearlng, and perpétuâtes the 
temporary injunction theretofore Issued. From tbis decree the défendants 
below appeal. 

Branch T. Masterson, for appellants. 
J. N. Coleman, for appellee. 

Beïore FARDEE and McCOEMICK, Circuit Judges, and MAXEY, 
District Judge. 

MAXEY, District Judge, after stating the case,- delivered the 
opinion of the court. 

Before entering upon a discussion of the merits of the case, it 
becomes necessary to dispose of -a preliminary question suggested 
by the appellee. It is objected by counsel for appellee that the dé- 
marrer interposed by appellants to the bill was irregularly flled and 
heard, because it was unaccompanied by the usual certiflcate of 
counsel and afSdavit of the défendants, and for the additional rea- 
son that it was filed on the eve of the final hearing of the cause, 
and long after the filing of the answer. By equity rule 31, it is 
provided that: 

"No demurrer or plea shall be allowed to be filed to any blll, unless upon a 
certiflcate of counsel that In hls opinion It is well founded in point of law, and 
supported by the affldavit of défendant that it Is not interposed for delay; 
and if a plea, that it Is trae In point of fact." 

Construing the rule quoted, it is said by the suprême court: 

"Inasmuch as the so-called demurrer was fatally defective, in laeklng the 
affldavit of défendant and certiflcate of counsel required by rule 31, there was 
no error In disregarding it and entering a decree pro confesso." Furnace Co. 
V. Witherow, 149 U. S. 5T6, 13 Sup. Ct. 937; National Bank v. Insurance Co., 
104 U. S. 76; Preston v. Flnley, 72 Fed. 850; Taylor v. Brown (Fia.) 13 South. 
95T. 

Eeferring to the foregoing statement of the case, it will be ob- 
served that the demurrer was accompanied by an afiSdavit of one 
of the counsel for the appellants to the eflect that the demurrer 
was not interposed for delay. Whether such an afiQdavit made by 
counsel in the cause would be the équivalent to the usual certifl- 
cate by counsel and afBdavit of the défendant, need not be deter- 
mined, as we are satisfled that the appellee is not in a position to 
avail itself of the irregularities suggested. When a demurrer is 
irregularly filed, it may be whoUy disregarded, or taken from the 
files, upon motion of the plaintîfl. Ewing v. Blight, 3 Wall. Jr. 
134, Fed. Cas. No. 4,589; Taylor t. Brown, supra; Keen v. Jordan, 
13 Fia. 327; 1 Beach, Mod. Éq. Prac. § 323. In this case the appel- 
lee neither disregarded the demurrer, nor moved to strike it from 
the files. On the contrary, the demurrer came on for hearing, was 
argued by counsel, and, as shown by the decree, overruled by the 
court. Objection is hère made — for the first time, so far as the 
record discloses — to the irregularities complained of. That the 
appellee is too late in urging its objections seems to be well settled. 
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ÏTpon this point, Mr. Chief Justice Eandall, speaking for the court 
in Keen v. Jordan, 13 Fia. 332, 333, says: 

"The appellee, however, suggests In his brlef that the demurrer was properly 
overruled, because It was not accompanied by the certlficate of eounsel that 
In hls opinion It Is well founded In law, as requlred by the thlrty-flrst raie 
of chaneery practice. ThIs objection of appellee relates to an Irregularity of 
wWch he should hâve taken advantage by motion to strike off the demurrer. 
Upon an appeal, parties cannot take advantage of any Irregularlty whlch tliey 
hâve elther consented to or walved. 1 Barb. Ch. Prac. 396. Hère the parties 
proceeded to argument and judgment upon the demurrer, thus waivlng this 
irregularlty. The demurrer was overruled by the court,— not struck off or 
dlsregarded. Where a défendant Is guilty of an irregularlty in fliing a de- 
murrer, the plaintlfl may, on application, obtaln an order to take the demurrer 
off the files, but Aot that the demurrer be overruled. 1 Daniell, Ch. Prac. 617, 
618." 

See Goodyear v. Toby, 6 Blatchf . 130, Fed. Cas. No. 5,585 ; Clém- 
ents T. Moore, 6 Wall. 310; Hayes v. Dayton, 18 Blatchf. 425, 8 Fed. 
702. 

Tbe appellee having waived the right to object to the considéra- 
tion of the demurrer, the contention urged by eounsel in its behalf 
must be held to be untenable. We will therefore proceed to con- 
sider such of the questions raised by the demurrer, and insisted 
upon in the spécifications of error, as require décision. Appellants 
assign, among others, the following grounds of error: 

"The court erred in overruling the défendants' demurrer, and In rendertag 
the deeree In favor of complalnant and against thèse défendants, and in not 
dlsmlssing the complainant's blU, for this: (1) That the whole basis of this 
suit was an allégea mutual mlstake, but the allégations in the bill do not 
show any facts constituting a mlstake, nor does it allège such mlstake as could 
be relievéd against by the court, or could be made the basis of the deeree 
rendered herein, caneeling in part the eontract as signed and executed by the 
parties to it (2) The allégations of the bill do not show that the eontract 
Bought to be changed and corrected was a légal or blnding obligation of the 
eounty of Brazoria, for this: That, under the constitution and laws of the state 
of Texas, the eounty of Brazoria could not make a légal or blnding eontract 
to issue its bonds, as provlded in sald eontract, without, at the time when the 
debt was created, levying a tax to pay the interest and slnking fund on the 
same; and It does not appear by sald bUl that any tax was levied when sald 
debt was created or eontract made, or at any time, and the évidence shows 
that no tax was levied for that purpose." 

As to the flrst spécification, we do not deera it necessary to déter- 
mine whether the bill is demurrable for the cause assigned; for, 
although the bill may be admitted to be sufQcient, still it is appar- 
ent that the proof does not support the allégations. The gravamen 
of the complaint is that the liqaidated damage clause of the eon- 
tract was the resuit of accident and mutual mistake of the parties. 
But there is no testimony showing or tending to show the truth of 
such charge. On the contrary, the proof clearly shows that the 
clause was deliberately inserted in the eontract, and that ail the 
parties signed it with full knowledge of the existence of ail its 
provisions. Gano v. Palo Pintd Co., 71 Tex. 102, 8 S. W. 634. It 
seems to hâve been the purpose of appellee to elicit f rom the eounty 
judge, and the two members of the commissioners' court whose tes- 
timony was taken, their yiews touching the construction of the 
liquidated damage clause of the eontract, and the motives which 
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actuated the parties in making it a part of the agreement. But the 
question of the construction of contracts is one for the courts, and 
a court of law is equally compétent with a court of equity to perf orm 
that duty. 

The second spécification of error présents the real question in 
the case, and upon its solution the fate of the bill dépends. XJn- 
der this assignment it is contended, in effect, by appellants, that 
the contract in question is not valid and binding upon Brazoria 
county, because no proTision was made at the time of its' exécution 
for le^T?ing and collecting a sufQcient tax to pay the interest on the 
debt thus created, and to provide a sinking fund, as required by the 
constitution of the state. The bill allèges the exécution of the 
contract, and the f act that, under the laws of Texas, Brazoria county 
had authority to provide for the construction of bridges. The 
allégations are spécifie as to the performance of the contract by the 
appellee, and the acceptance and use of the bridges by the county. 
Indeed, it may be generally said that the bill, in respect of the 
question now being considered, is amply sufificient, save and except 
in one respect: There is nothing in the bill to show afflrmatively, 
nor anything stated from which it may be inferred, that Brazoria 
county bas made provision for the debt created by the contract, by 
levying a tax to pay the interest and to provide a sinking fund. The 
idea that such provision was made by the county is negatived by the 
concluding prayer of the pétition in the suit at law, as recited in 
the bill, by which the appellee prays for a mandamus to compel 
the levy of a tax to pay the interest on, and provide a sinking fund 
for, the debt created. The prayer is in the f oUowing words : 

"That a writ of mandamus Issue to the county ]udge and the said commls- 
Bloners, ordering and compelUng them, at the said next regular tenu of the 
commissîoners' court of Brazoria county, Texas, to pass an order, and duly 
enter the same on the minutes of said court, providing for the levy and collec- 
tion of a tax snfBclent to pay the interest and to create a sinking fund for the 
payment of said bonds, and providing by said order for the annual levy and 
création ot sufflclent tax for said purpose." 

It may be further observed that the contract in this case does not 
provide for the payment of the bridges in money, but the provision 
is spécifie that they shall be paid for in the bonds of Brazoria county, 
running through a séries of years. Questions, therefore, of ordi- 
nary municipal indebtedness and current expenses, payable in cur- 
rent funds, which are considered in some of the décisions, hâve no 
pertinency to the question hère discussed. Since Brazoria county 
bas failed to make provision for the payment of the debt created 
by the contract, by the levy of a tax to pay the interest and to pro- 
vide a sinking fund, is the contract relied upon by the appellee valid 
and binding upon the county, as a contract for the issuance of 
bonds? Section 7, art 11, of the constitution of the state of Texas, 
provides: 

"But no debt for any purpose shall ever be Incurred in any manner by any 
dty or county, unless provision is made at the time of creating the same for 
levyhig and collecting a sufflclent tax to pay the interest thereon, and to pro- 
vide at least two per cent as & sinking fund." 
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It is said by Mr. Justice Gaines, speaking for the court, in City 
of Terrell T. Dessaint, 71 Tex. 773, 9 S. W. 594, that: 

"The language Is gênerai and unquallfled, and we find nothing In the context 
to indlcate that the framers of the constitutian dld not mean precisely what 
Is said; that Is, that no city should croate any debt without providing by taxa- 
tion for the payment of the sinklng fund and interest." 

This question bas been repeatedly before the courts of Texas, and 
the same construction has been invariably placed upon the constitu- 
tional provision. The language is so clear that it admits of but one 
interprétation. The provision means precisely what it says, and 
it cannot be evaded or set at naught to meet the supposed hard- 
ships of particular cases. Where the meaning of constitutional 
provisions is plain and obvions, it is the duty of courts to give ef- 
fect to such meaning, without attaching to the words employed 
a forced construction, and one not intended by the framers of the 
instrument. The remarks of Mr. Justice Lamar, as the organ of the 
court, in Lake Co. v, KolliUis, 130 U. S, 670, 9 Sup. Ct, 652, are apt 
and appropriate in this connection: 

"We are unable," says the Justice, "to adopt the construetive Interpolations 
Ingeniously offered by eounsel for the défendant In error. Why not assume 
that the framers of the coflstWv)tlon, and the people who Voted It into exist- 
ence, meant exactly what It says? At the flrst glanée, Its reading produces 
no Impression of doubt as to the meaning. It seems ail sufflclently plain, and 
In such cases there is a well-settled mie which we must observe. The object 
of construction, applied to a constitution, is to give effect to the intent of Ita 
framers, and of the people in adopting it. This intent Is to be foamd in the 
Instrument Itself, and, when the text of a constitutional provision is not am- 
biguous, the courts, in giving construction thereto, are not at liberty to searcb 
for its meaning beyond the Instrument." 

That, the contract hère sought to be reformed and enforced is an 
invalid obligation, and therefore not enforceable against Brazoria 
county, is conclusively shown by the following authorities: Oity 
of Terrell v. Dessaint, sùpra; Citizens' Bank v. City of Terrell, 78 
Tex. 450, 14 S. W. 1003; Biddie v. City of Terrell, 82 Tex. 335, 18 S. 
W. 691; McNeill v. City of Waco (Tex. Sup.) 33 S. W. 322; Noël v. 
City of San Antonio (Tex. «v. App.) 33 S, W. 263; Kuhls v. City of 
Laredo (Tex. Civ. App.) 27 S. W. 791; Wade v. Travis Co., 72 Fed. 
985; Berlin Iron Bridge Co. v. City of San Antonio, 62 Fed. 882, 
See, also, Millsaps v. City of Terrell, 8 C. C. A. 554, 60 Fed. 193, and 
Wiegel V. Pulaski Co. (Ark.) 32 S. W. 116. 

But it is contended by eounsel for the appellee, in his brief, that: 

"Taklng this entire transaction as one, as we must, the contract to build waa 
only the Initial step. It was a step towards the création or Incurring of a debt, 
but It was not Incurred untll the bridges were built and the l)onds issued." 

This position of counsèl seems to be satisfactorily answered by 
the suprême court of Texas in the case, before cited, of McNeill v. 
City of Waco, 33 S. W. 322. In that case, at page 324 of 33 S. W., 
Mr. Justice Denman says : 

"By parity of reasoning, we think It foUows that a contract ehtered into for 
the construction or érection of any public improvement authorized by law, but 
not properly a part of the ordlnary expenses of the corporation, * • * 
vFOUld be the création or incurring of a debt, withln the rbeaning of the con- 
stitution. We conclude that the word 'debt,' as used In the constitutional 
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provlslcms above quoted, means any pecunlary obligation Imposed by lî.'ontïaet, 
except such as were, at tàe date of the contract, wlthln the lawf ul and reasona- 
ble contemplation of the parties, to be satisfled ont of tlie current revenues for 
tlie year, or out of sonie fund tlien withiu tbe immédiate control of tlae corpora- 
tion." 

The contract ent<!red into between the appellee and Brazoria 
county being void because, in the attempt to create the debt evi- 
denced thereby, the express provisions of section 7, art. 11, of the 
constitution were iguored and violated, and there being no évidence 
in the record of accident or mutual mistake on the part of either 
of the parties in the exécution of the contract, it cannot be seri- 
ously claimed that a court of equity has the power to reform the 
instrument, and infuse into it constitutional force and vigor. In 
Hedges v. Dixon Co., 150 U. S. 192, 14 Sup. Ct. 74, the principle is 
clearly stated by Mr. Justice Jackson, as the organ of the court, 
in the following language: 

"Where a contract Is vold at law for want of power to malîe It, a court of 
equity bas no jurlsdiction to enforce such contract, or, in tlie absence of fraud, 
accident, or mlstalie, to so modify it as to malie it légal, and then enforce it. 
Courts of equity can no more disregard statutory and constitutional require- 
ments and provisions than courts of law. Tliey are bound by positive pro- 
visions of a statute, equally with courts of law; and, where tlie transaction or 
the contract is declared void because not in compliance with express statutory 
or constitutional provision, a court of equity cannot Interpose to give validity 
to such transaction or contract, or any part thereof." Litchfield t. Ballou, 114 
U. S. 192; 193, 5 Sup. Ot 820. 

It is nnnecessary to consider other questions raised by the assign- 
meht of errors. The propositions already discussed establish that 
the bill of appellee cannot be sustained, and our conclusion is that 
the decree of the circuit court should be reversed and the cause 
remanded, with directions to set aside the order perpetuating the 
injunction, and dismiss the bill without préjudice; the costs of this 
appeal a,nd of the circuit court to be taxed against the appellee. 
Ordered accordingly. 

On Eehearinjç, 
(June 10, 1897.) 

PEE CUEIAM. On a former hearing we reversed the decree ap- 
pealed from, and remanded the cause, with directions to set aside the 
order perpetuating the injunction, and to dismiss the bill without 
préjudice. 

In a pétition for rehearing, the opinion and décision of the court of 
civil appeals, Second district of Texas, in Mitchell Co. v. City Nat. 
Bank of Paducah, Ky., 39 S. W. 628, was called to our attention, and 
thereôn we granted a rehearing, which has been argued at length 
orally and by brief ; whereupon, on full considération, we are of the 
opinion that our former decree was right and should be restored. 

It is therefore ordered, adjudged, and decreed that the decree ap^ 
80 F.— 2 ■ 
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pealed from be, and the same is hereby, reversed, and the cause is re- 
manded, with instructions to set aside tlie order perpetuating the in- 
junction, and to dismiss the bill without préjudice. 



MERCANTILE TRUST CO. v. ATLANTIC & P. R. CO. et aL 
(Circuit Court, S. D. Callfornla. Aprll 7, 1897.) 

L RAiiiEOAD Rbcbivkhs— Apfibmanoe of Sai,k— Rights of Bondholdbrs. 

The S. R. Co. entered Into an agreement wlth the A. R. Oo. and two othet 
railroad corporations by which the S. Co. agreed to sell a certain descrlbed 
Une of railroad, without equlpment, to the A. Co., for a stlpulated sum, of 
which a large amount was to be pajd in cash, and the rest elther In cash 
or In bonds of the A. Co., the payment of the purchase price belng gniaran- 
tled by the other two companies In considération of their Interest In secur- 
Ing a connection over the Une sold. It was also agreed that, as the S. Co. 
oould not then glve a clear tltle, It should lease the Une In question to the 
A. Co., untU it could glve clear tltle, for a stlpulated rental, Includlng aU 
taxes on the property, such rental belng also guarantled by the other two 
companies. ïhe A. Oo. toot possession of the Une, and afberwards exe- 
cuted a mortgage coverlng It, with other property. In a suit for the fore- 
closure of this mortgage, subsequently brought, recelvers of the road were 
appointed, who paid the rental and taxes under the agreement wlth the 
S. Oo. from tlme to time. In part wlth the proceeds of recelvers' oertifl- 
cates issued upon their représentations of the necesslty to the mortgaged 
road of the Une sold by the S. Co. Eeld, that the agreement between 
the several companies was not a mère lease, but was a contraet for a sale, 
the conditions of which the mortçagees who derived their rlghts under It 
could not, while assertlng such rlghts, be permitted to disafflrm; but. If 
«ver open to dlsafflrmance, the acts of the recelvers had afflrmed it 

1 Same— Resisting Tax Assbssment — Costs of Litigation. 

Prlor to the appolntment of the receiver of the A. Oo., the S. Oo., to 
which the taxes on the Une In question were assessed, objected to an In- 
crease, by the Callfornla state board of equalizatlon, of the assessment 
Gif Its property, Includlng sald Une, and sought, by Utigatlon extending 
over several years, to reduce such assessment, and, having failed to do 
so, presented a claim to the receiver of the A. Co. for a proportlonal part 
of the amount pald by It, Includlng Interest, penaltles, and costs. Held, 
that as the contraet under which the A. Co. held the Une In question pro- 
vlded for the payment of taxes, and as the recelvers had been directed in 
the order appointing them to pay the taxes due and to become due, the 
receiver should now be directed to pay the tax, and, as the A. Oo. had 
assented to the contest Instltuted by the S. Co., they should also be re- 
qulred to pay a proportlonate share of the Interest, penaltles, and costs. 

Alexander & Green and White & Monroe, for complainant. 
G. N. Sterry, for receiver. 

Henry 8. Brown, J. E. Foulds, and J. H. Chapman, for Southern 
Pac. R. Co. 
Neill B. Field and A. W. Hutton, for United States Trust Co. 

EOSS, Circuit Judge. On the 20th day of August, 1884, a con- 
traet was made and entered into in writing by and between the 



MERCANTILE TBUST CO. V. ATLANTIC & P. E. 00. 19 

Southern Pacific Eailroad Company, a corporation organized under 
and in pursuance of the laws of the Btate of California, as pai-ty of 
the first part; the Atlantic & Pacific Eailroad Company, a corpora- 
tion created and organized under the acta of the congress of the 
United States, as party of the second part; the St. Louis & San Fran- 
cisco Railway Company, a corporation organized under the laws of 
the State of Missouri, as party of the third part; and the Atchison, 
Topeka & Santa Fé Eailroad Company, a corporation organized pur- 
suant to the laws of the territory and state of Kansas, as party of 
the fourth part, — which recited that whereas, the party of the first 
part to the contract was then the owner of a certain Une of railway 
in the state of California, particularly described therein; and where- 
as, it had then been agreed by and between the parties to the con- 
tract that such line of railway should be sold by the party of the 
first part thereto, and purchased by the party of the second part, 
upon the terms and conditions therein stated: and whereas, in consé- 
quence of the lien then existing upon such line of railway under the 
mortgage made and executed by the party of the first part, bearing 
date April 1, 1875, the party of the first part could not then make 
clear title to such line of railway, it had then been agreed that, until 
clear title thereto could be made, such line of railway should be 
leased by the party of the first part to the party of the second part, 
upon certain terms and conditions therein stated; and whereas, the 
parties of the third and fourth parts were then largely interested 
pecuniarily in the acquisition of such line of railway by the party of 
the second part "by lease and purchase as af oresaid," — the respective 
parties did thereupon, in considération of the premises and the mutual 
undertakings and agreements in the contract stated, and for other 
good and valuable considérations therein acknowledged, coTcnant and 
agrée to and with each other as f ollows : 

First The party of the first part agreed to sell to the party of the 
second part, and the party of the second part agreed to purchase 
from the party of the first part, the said line of railway, described as 
extending from the west end of the bridge over the Colorado river at 
or near The Needles, in the state of California, 242.37 miles, or there- 
abouts, to the easterly margin of the grounds or yards of the party 
of the first part used in connection with the Mojave Junction station, 
or with the main line of railroad of the party of the first part between 
Goshen and Yuma, together with the right of way therefor 200 feet 
in width, and the switches, sidings, turnouts, station buildings, sec- 
tion houses, tumtables, and other appurtenances, together with the 
right to connect at Mojave Junction with the tracks of the party of 
the first part, but excluding the equipment of the road, and any in- 
terférence with the right of way and dépôt grounds of the party of 
the first part at the junction mentioned, at and for the priée of |30,- 
000 a mile, that is to say, $7,271,100, of which purchase price one- 
sixth part, that is to say, $1,211,850, to be paad in cash, and the 
remaining $6,059,250 to be paid by the party of the second part 
to the party of the first part either in cash or in first mortgage 6 
per cent bonds of the party of the second part, issued under and 
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«eoured by its flrst mortgage bearing date July 1, 1880, the prompt 
payment of the principal and interest of wMch to be legally guar- 
antied by the parties of the third aid fourth parts to the contract, 
respectively; it being expressly agreed that the sale should be con- 
summated and the pnrchase price of the line of railway paid when- 
ever the party of the flrst part should be able to make clear title 
thereto, discharged from the lien of its flrst mortgage, bearing date 
April 1, 1875, and from ail other liens. exiating thereon at the time of 
the contract, or which may be imposed thereon by the party of the 
flrst part at any time thereafter. 

Second. The contract declared that in the meantime, and until the 
consumtQation of such sale and payment of the purchase price of 
the property, the party of the flrst part agreed to and did lease and 
démise to the party of the second part, and the party of the second 
part agreed to and did hire from the party of the flrst part, from the 
Ist day of October, 1884, the said line of railway, together with the 
appurtenances, in the contract agreed to be sold, at and for the an- 
nual tentai of $1,800 per mile, that is to say, $436,266, payable 
Bemiannually during the continuance of such lease; and the party of 
the second part corenanted and agreed to and with the party of the 
flrst part, for itself and its successors and assigns, to pay to the 
party of the flrst part, its successors and assigns, as rental for the 
line of railway and appurtenances mentioned, until the consumma- 
tion of the sale and the payment of the purchase price, as provided 
for, the sUm of $218,133 on the Ist days of April and October in 
each and every year; and, further, for itself and on behalf of its suc- 
cessors and assigns, to further promptly pay and discharge ail taxes 
and assessments which should thereafter become due upon said prop- 
erty, or any part of it, or which might become in any wise due or 
owing in respect to the same, and would maintain, repair, and re- 
place such property so that the same should at ail times be and re- 
main in substantially as good plight and condition as it then was, 
the nature and character of the property being considered. 

Third. 'The contract further provided that, in case default should 
be made in the payment of any installment of such rental at the time 
stipulated for its payment, and such default should continue for 30 
days, the party of the flrst part, its successors and assigns, might 
thereupon, and without demand or other formality, enter upon and 
take possession of the said line of railway, with its said appurte- 
nances, and should be thereafter entitled to hold, retain, and enjoy the 
same as of its original estate therein; but, notwithstanding such en- 
try, the pârty of the second part, its successors and assigns, should 
be liable to the party of the flrst part, its successors and assigns, for 
any and ail damage in any wise resulting from the nonfulflllment of 
the contract, or any wrongful acts or omissions of the party of the 
second part, its successors or assigns, In respect to the said prop- 
erty, or any part thereof. The contract contained the further prûTi- 
sion that, in case of the happening of any such default in respect to 
the payment of the rental proTided for, and the continuance of such 
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default for 30 days, then, and in that event, at tlie élection of the 
party of the first part, its successors or assigna, the right of the party 
of the second part to purchase the premises under the provisions of 
the contract should cease and détermine. 

Fourth. The party of the third part and the party of the fourth 
part to the contract, for themselves and their respective successors 
and assigna, in considération of their pecuniary intereat in the stock 
and securities of the party of the second part and their interest in 
the opening and maintenance of a through line of freight and passen- 
ger traflRc over their respective lines of railway and over the line of 
railway then belonging to the party of the first part (the subject of 
the contract), and for other good and valuable considérations in the 
contract acknowledged, guarantied to the party of the first part, its 
successors and assigna, the prompt payment to the party of the first 
part, its successors and asaigns, of the several installments of rental 
and of the purchase price therein agreed to be paid by the party of 
the second part to the party of the first part, and that, in case de- 
fault should be made by the paxty of the second part in the pay- 
ment of such installments of rent, or of any part tiiereof, or in the 
payment of such purchase price at the time or times stipulated for 
the payment thereof, the parties of the third and fourth parts, for 
themselves and their respective successors and assigna, would 
promptly pay to the party of the first part, upon demand, any and ail 
amounts in respect of v?hich the party of the second part should 
make such default, which amounts so paid by the party of the third 
or fourth part should be justly chargeable by the party paying the 
same against ail amounts then due, or which might become due, f rom 
it to the party of the second part for trafûc over such leased lines, 
or any line of the party of the second part, and should be otherwise 
enforceable as a debt of the party of the second part to the party of 
the third or fourth part who should hâve paid the same ; it being un- 
derstopd and agreed, however, that the parties of the third and fourth 
parts stiould not be liable in solido for such amounts, but that each 
of such parties should be liable only for the one-half part of the sev- 
eral installments of rent and the purchase price thus guarantied by it. 

The contract in question contained other provisions not important 
to be specially mentioned, Under and by virtue of this contract, the 
Atlantic & Pacific Bailroad Company, on the Ist day of October, 
1884, took attual possession of the line of railroad therein described, 
and its appurtenances, excepting only the equipment thereof, and 
continued in the actual and exclusive possession, use, and control 
thereof until the appointment by this court of receivers of the prop- 
erty, since which time the receivers hâve, respectively, been in such 
actual and exclusive possession, use, and control. While the At- 
lantic & Pacific Railroad Company was in possession, use, and con- 
trol of the line of railroad and its appurtenances extending from The 
Needles to Mojave, under and by virtue of the aforesaid contract of 
August 20, 1884, to wit, on the Ist day of September, 1887, it ex- 
eoated a mortgage, covering, among other proper^, its right, title, and 
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interest thereto and therein, to the Mercantile Trust Company of New 
York to secure the payment of certain bonds. The Atlantic & Paciflo 
Railroad Company had previousijr, to wit, on the Ist day of July, 
1880, executed to the Union Trust Company of New York a mortgage 
to secure the payment of certain other bonds, which mortgage was 
broad enough to cover, and whose terms did cover, the after-acquired 
interest of the mortgagor in the lîne of railroad and its appurtenances, 
constituting the subject-matter of the contract hère in question. By 
virtue of its mortgage, and because the Atlantic & Pacific Eailroad 
Company had made such default in its terms and conditions as en- 
titled it to do so, the Mercantile Trust Company, on the 8th day of 
January, 1894, commenced suit in this court for the foreclosure of its 
mortgage, and to obtain the appointment of a receiver or receivers 
of ail of the property covered thereby during its pendency. That mort- 
gage covering the entire line of road of the Atlantic & Pacific Com- 
pany, the principal portion of which is situated in the territories of 
New Mexico and Arizona, the mortgagee had previously commenced 
similar snits in the United States courts for those territories, in each 
of which suits three receivers of the property of the mortgagor there 
situated were appointed. Of the portion of the mortgaged property 
situated within this judicial district this court, in the suit hère 
brought by the Mercantile Trust Company, appointed the same re- 
ceivers who had been appointed by the court of primary jurisdiction. 
Those receivers at once qualifled, and took possession of such of the 
line of road as extended from The Needles to Mojave, with its appur- 
tenances. Subsequently, to wit, on June 14, 1895, the Mercantile 
Trust Company flied an amended and supplemental bill in its suit in 
this court, in which the United States Trust Company of New York 
was made a party défendant as the holder of a first mortgage on the 
said line of road extending from The Needles to Mojave, with its 
appurtenances. To that amended and supplemental bill the United 
States Trust Company appeared by counsel. Later in the proceed- 
ings in the suit, one of the original receivers having deceased, and 
the remaining two having tendered their résignations, this court, fol- 
lowingthe similar action of the court of primary jurisdiction, accepted 
their résignations, to take eflfect upon the appointment and qualifica- 
tion of a successor or successors. Thereupon this court, still follow- 
ing the similar action of the court pt primary jurisdiction, appointed 
C. W. Smith receiver of the property situated within this judicial dis- 
trict, who qualified as such, and received from the former receivers 
herein the possession of the said property, since which time he has 
been, and now is, in its actual and exclusive possession, use, and 
control. On the 25th day of August, 1896, the receiver, Mr. Smith, 
filed in and presented to this court his pétition, setting forth the con- 
tract of August 20, 1884, made and entered into between the Southern 
Pacific Railroad Company, the Atlantic & Pacific Railroad Company, 
the St. Louis & San Francisco Railway Company, and the Atchison, 
Topeka & Santa Fé Eailroad Company, and the continuons and ex- 
clusive possession, under that contract, of the line of road extending 
from The Needles to Mojave, with its appurtenances, bj the Atlantio 
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& Pacific Railroad Company, and the receivers of its property ever 
since, and further alleging that the receivers so appointed hâve not 
disavowed that contract, but, on the contrary, during the receiver- 
Bhip, bave expressly acknowledged and admitted its teims and condi- 
tions, so far as the receivership la concerned. The pétition of the 
receiver fnrther states that the receiverB hâve at ail times promptly 
paid to the Southern Pacific Eailroad Comimny ail taxes paid by it, 
or claimed to hâve been paid by it, upon the Une of railroad described 
in the contract of August 20, 1884, including not only taxes assessed 
and levied for the years in which the receivers hâve been in posses- 
sion of that Une of road, but also for taxes which were levied and re- 
assesséd against the Southern Pacific Railroad Company for the years 
1885, 1886, and 1887; that the state board of equalization of the 
state of Californîa, in August, 1887, for the purposes of state and 
county taxation for the fiscal year ending June 30, 1888, assessed 
the Southern Pacific Eailroad Company, as the owner and operator 
of a Une of railroad running in more than one county in said state, 
consisting of 1,022.33 miles in the state of California, together vi'itli 
the franchises, roadway, roadbed, rails, and rolling stock, at the sum 
of f 16,500 per mile, and that inciuded in that assessment and valua- 
tion was the Une of railroad described in said contract of August 20, 
1884; that thereafter and in due time the state board of equalization 
of California apportioned of said total assessment of the franchises, 
roadway, roadbed, rails, and rolling stock of the défendant to the 
county of Kern the amount of $2,476,945 of said total assessment 
of the railroad therein of 153.47 miles, and to the county of San Ber- 
nardino the sum of $4,220,022 for the railroad therein of 261.47 miles; 
that at that time, of the Une of road described in said contract of 
August 20, 1884, there was situated 35.64 miles in Kern county. Cal., 
and 206.87 miles in the county of San Bemardino, which constituted 
a part of the said 1,022.33 miles; that from the time of the exécu- 
tion of the said contract of August 20, 1884, to the présent time, the 
Une of road described in that contract, because of the revenue laws 
of the state of California, has been assessed by the state board of 
equalization of the state of California to the Southern Pacific Eail- 
road Company, which has, whenever it saw fit to do so, paid the 
taxes due upon the Une of road described in said contract of August 
20, 1884, and made bills therefor against the Atlantic & Pacific Rail- 
road Company and the receivers thereof ; that neither the receivers 
nor the Atlantic & Pacific Eailroad Company hâve ever attempted to 
pay the taxes thereon, but hâve always waited until the Southern 
Pacific Railroad Company should pay the same, for the reason that 
in each county there were additional taxes against the balance of the 
Unes of railfoad belonging to the Southern Pacific Railroad Company, 
and therefore there was no way of paying the amount due upon the 
portion of road extending from Mojave to The Needles without pay- 
ing the entire amount due from the Southern Pacific Eailroad Com- 
pany in each county; that when the taxes became due which were 
leried and assessed upon said Unes of railroad of the Southern Pacifio 
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Eaiiroad Company for the year 1888 [1887], the Southem Pacific Bail- 
road Company failed to pay the same, and that the said taxes became 
delinquent on the last Monday of December, 1887, at 6 o'clock p. m. ; 
that the total amount of taxes levied for the fiscal year ending June 
30, 1888, against the Southern Pacific Eaiiroad Company for its rail- 
road in the county of Kern was $34,479.07, and that upon the failure 
to pay the same there was added to it by the comTDtroller of the state 
the sum of f 1,723.95 as penalty; that there was levied for the same 
year in the county of San Bemardino upon said assessment upon the 
total lines of railroad belonging to the Southern Pacific Eaiiroad Com- 
pany the sum of |30,468.56, and that there was added to said amount 
as a penalty, upon its becoming delinquent, the sum of |1,523.42; 
that on the 2d day of January, 1891, the state of Oalifornia caused an 
action to be brought in the superior court of the state of Califomia 
in and for the city and county of San Francisco against the Southern 
Pacific Eaiiroad Company to recover the entire amount of taxes which 
had been levied in the varions counties upon the lines of railway 
owned and operated by it, including the line of railroad mentioned 
and described in the written contract of August 20, 1884, and seeking 
to recover the total sum of $251,134.26, with 5 per cent, penalty 
thereon, which included the sums so levied in Kern and San Ber- 
nardino counties, as aforesaid, and that afterwards, to wit, February 
3, 1893, a judgment was duly rendered in the action for the total sum 
of 1251,134.26, together with interest thereon from the 27th day of 
Deoember,'1887, at the rate of 7 per cent, per annum, amounting to 
$89,654.91, together with 5 per cent, penalty upon said principal sum, 
amounting to $12,556.66, and the further sum of $18,835.06 for at- 
torney's fées, and $42.16 eosts against the Southern Pacific Eaiiroad 
Company; that thereafter an appeal was duly taken from that judg- 
ment to the suprême court of California, which court afiQrmed the 
judgment (38 Pac. 912) except as to the amount allowed for interest, 
namely, the sum of $89,654.91, and as to the sum of $6,278.31 al- 
lowed as attomey's fées to one A. E. Cotton; that afterwards the 
Southern Pacific Eaiiroad Company appealed from that judgment ta 
the suprême court of the United States, pending which appeal the 
opération of the judgment was stayed; that pending the appeal to 
the suprême court of the United States, and in 1894, the state board 
of equalization, under an act of the législature of the state of Cal- 
ifornia approved March 23, 1893, made a reassessment of the taxes 
due from the Southern Pacific Eaiiroad Company on its system of 
railroads for the year ending June 30, 1888, and, taxes having been 
duly levied thereon upon that reassessment, the Southern Pacific 
Eaiiroad Company, in the fall of 1894, paid the first half of the taxes 
upon such reassessment, and made a bill to the receivers of the At- 
lantic & Pacific Eaiiroad Company for their proportion, amounting 
to the sum of $14,902.86, which bill the receivers paid in due time; 
that thereafter, and in the spring of 1896, the suprême court of the 
United States afiirmed the judgment so appealed from (16 Sup. Ct. 
794), after which the Southern Pacific Eaiiroad Company paid the 
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amount thereof, and on the 8th day of June, 1896, made and pre- 
sented to the présent petitioner, as receiver, a bill for the proportion 
of the taxes which it claimed to be due from the receiver under the 
contract entered into bettveen the Southern Pacific Eailroad Com- 
pany, the Atlantic & Pacific Raiiroad (Company, the St. Louis & San 
Francisco Eailway Company, and the Atchison, Topelia & Santa Fé 
Eailroad Company ; that included in the bill so made is the sum of 
f5,981.87, as the portion of attorney's fées collected by the state of 
Califomia which the Southern Pacific Eailroad Company claims that 
the receiver should pay; and that there is also added to said bill the 
sum of 112,580.36 as and for interest on the judgment from the date 
of its rendition to the date of its payment, at 7 per cent, per annum, 
and being the proportion which the Southern Pacific Raiiroad Com- 
pany claims that the receiver should pay. 

The pétition of the receiver further allèges that the action of the 
Southern Pacific Eailroad Company in permitting a penalty to be 
added to the said tax and in permitting attorney's fées, costs, and 
interest to accrue thereon, was without the knowledge or consent 
of the Atlantic & Pacific Eailroad Company or its receivers, in that 
neither the Atlantic & Pacific Raiiroad Company nor its receivers had 
any voice in the matter, nor was that company or its receivers ever 
consulted about the same. The pétition of the receiver further states 
that the United States Trust Company objects to the payment by the 
receiver of any part of the bill so presented by the Southern Pacific 
Eailroad Company, and he therefore asks the advice and order of 
this court as to what he shall do in the premises. The bill presented 
by the Southern Pacific Eailroad Company, concerning which the 
controversy arises, is as follows: 

San Francisco, Cal., June 8, 1896. 
Atlantic and Pacifie R. R, C!o. to Southern Pacifie Company, Pacific System. 

Amended Bill. 
Chargea In 
Month of 

1896. 
June 8. For state and connty taxes as paid by Southern Pacific Company 
under judgment of U. S. suprême court, March, 1896, for the year 
endlng June 30, 1888, on the franchise, roadbed, rails, rolling stock, 
etc., of the line from Mojave to The Needles. 

Valuatlon retarned by the So, Pac. R. K. Co. in 1887. $9,570,200 

Roadbed, etc ....$8,182,900 

Rolling stock l,S87,S0O, or 14.60% 

Original assessment' of So. Pac. R. R. Co. in 1887: 

Amount of tax, $251,134.26 $16,139 60 per nrile 

LesB 14.50% 2,340 24 

$13,799 36 

Kern Ce, 35.64 miles R. R. at $13,799.36 per mile, $491,806.19, at 
$2.00 per $100. $ 9,838 18 

San Bernardino Co., 206.87 miles R. R., at $13,799.36 per mile, $2,- 
854,673.60, at |1.SS per $100 37,967 15 

$47,808 33 
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Amount brought forward $47,803 33 

Proportion of $47,803.33 to total tax ($251,134.26), 19.03%. 

A.dd penalty $12,55i; 6t> 

Add attorney fées 1S,S77 22 

. $31,433 88 

19% of $31,433.88 5,981 87 

$33,785 20 
Interest from date of judgment, Feb. 5/93, to June 8/96, 3 years 
4 mos. 3 days, at 7% per annum 12,580 36 

$66,365 66 
Less payments by Company: 

Bill rendered and pald, Ist Inst. of reassessment 

Nov. 22/94 $14,902 88 

Interest, Nov. 22/94, to Jime 8/96, 1 year 6 mos. 16 

days, at 7% 1,611 18 

Interest on tender of 2d Inst. of reassessment, Apr. 
25/95, to ,June 8/96, 1 year 1 mo. 13 days, at 7% . . 1,167 80 

17,681 82 

$48,683 74 
I certlfy tbe above to be correct BJ. B. Ryan, 
Examined. George T. Klink. 
Approved. E. 0. W. 

Payment should be made to tbe treasursr 8. P. Oa, San Francisco, Oal. 
If any item Is questioned, at explanatlon is requlred, address General Auditor, 
San Francisco, Oal. 

The Mercantile Trust Company and the United States Trust Com- 
pany each flled an answer to the pétition of the receiver. By its an- 
Bwer, the former objected to the payment of any portion of the pen- 
alty or attorney's fées included in the bill in question, and the latter 
protested against the payment of any portion of the bill, on the 
ground that the tax in question became delinquent, and the penalty 
accrued, prier to the appointment of either of the receivers , and that, 
while the claim may be valid against the Atlantic & Pacific Railroad 
Company, it is invalid as against its mortgagees, and consequently 
not a proper charge against the receiver. Thereafter the Southern 
Pacific Eailroad Company filed an intervening pétition, asking the 
court to direct the payment of the bill rendered by it, to which the 
receiver and the United States Trust Company filed answers. The 
matters at issue were thereupon referred to a spécial master to take 
the proofs of the respective parties, and report the same, together 
with his findings of fact and conclusions of law, to the court. The 
report of the master vcas filed December 11, 1896, and to the report the 
Southern Pacific Eailroad Company filed exceptions January 4, 1897. 
Thereafter the report and the exceptions thereto came on regularly 
for hearing, at which time the receiver, by leave of the court, amended 
his pétition by so changing the clause therein in relation to the ac- 
knowledgment and ratification by the receivers of the contract of Au- 
gust 20, 1884, as to make it read as follov?»: 

And that the receivers hâve not dlsavowed sald contract, neither bave said 
receivers afflrmed said contract in any manner whatever, unies» their act» 
with référence thereto sbaU in law be deemed to amount to an afflrmanc* 
tbereof. 
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The flrat and third findings of the spécial master are to the effect 
that the Southern Pacific Eailroad Company leased the Une of rail- 
road extending from The Needles to Mojave, with its appartenances, 
to the Atlantic & Pacific Railroad Company, which Company entered 
into possession thereof under such leaae, and continued in such pos- 
session until the appointment of the receivers. To thèse findings the 
Southern Pacific Bailroad Company excepted, on the ground that 
they are contrary to the terms and légal efiCect of the written contracï 
«f August 20, 1884. 

The sixteenth finding is as follows: 

The value of the leased property, for the purposea of taxation for the yea« 
1887, consldered separately from any franchises or roUIng stock (and taklnt 
Into considération tije faet, whlch I flnd to be true, that the cost of operatln* 
the leased property has for many years prior and subséquent to the appoint- 
ment cf the receivers herein exceeded Its eamlngs), was $4,000 per mile, or a 
total of $969,480, whlch le 5.39% of the entire valuation of the franchises, 
roadway, roadbed, rails, and rolling stock of the Southern Pacific Railroad 
Company In Callfomla, as fixed by the state board of equallzation for that 
year, 

To this finding, the Southern Pacific Railroad Company excepted, 
on the ground that ail of the testimony upon which it is based was 
erroneously admitted, and was objected and excepted to by the inter- 
vener at the time, and upon the ground that the finding is unsup- 
ported by the évidence as given, and is not a finding of the value of 
the property for the purpose of taxation for the year 1887, considered 
separately from any franchises or rolling stock, and, f urther, is in 
entire disregard of the contract of August 20, 1884. 

The nineteenth finding is as follows: 

I flnd that 5.39% of $251,154.26, the amount of the original tax for 1887, 
without Interest or penalties, amounts to the sum of $13,536.13. 

To this finding the intervener excepted, upon the ground that it 
is not within the issues presented by the pleadings. 
The twenty-second finding is as follows: 

I flnd that the action of the intervener, the Southern Pacliflc Eailroad Oom- 
pany. In refuslng to pay the said taxes levled and assessed for the fiscal year 
of 1887, endlng June 30, 1888, and In defendlng the said suit of the state of 
Oallfomia therefor, wa» wholly voluntary upon Its part, and was In no man- 
ner Induced or caused by any request, consent, or advice upon the part of the 
défendant the Atlantic and Padfle Eailroad Company, represented by W. C. 
Hazeldlne, Its gênerai attorney, or other attorney, offlcer, or agent having au- 
thorlty in the premises, or upon the part of the présent or former receivers 
herein, or of any attorney or représentative of such receivers. 

To this finding the intervener excepted, npon the ground that It is 
aot only unsuppouted by, but is directly contrary to, the évidence in 
the case. 

The twenty-third finding is as follows: 

I flnd that, whlle the original receivers and the présent receiver hâve con- 
'tlnued to operate and use the leased Une of road slnce their respective appoint- 
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ments, the contract of lease dated August 20tli, 1884* bas not beén expressly or 
impUedly affirmed or adopted by them in sucb mamier as to require the présent 
receiTer to pay the account of the intervener In question. ^ 

To this finding the intervener excepted, on the ground that it is in 
conflict with the pétition of the receiver, and with the answer flled 
thereto by the United States Trust Company of INew York, and with 
the orders theretofore made by the court in the cause, and with the 
évidence in the case. 

Exceptions were also taken by the Southern Pacific Railroad 
Company to ail of the conclusions of law reported by the spécial 
master, the first of which is to the effect that the évidence oflered 
and introduced before him, showing the respective amounts of 
taxes levied and assessed for the years 1883, 1884, 1885, and 1886, 
and subsequently reassessed and paid by the intervener, was irrele- 
vant and immaterial, and should, together with the flndings of fact 
based thereon, be disregârded. The second is to the effect that, 
although the amounts shown by the bill rendered by the interven- 
ing petitioner to the receiver were not paid until June 6, 1896, yet 
inasmuch as such payments were made exclusively on account of 
taxes due for the fiscal year 1887, ending June 30, 1888, upon the 
assessment made by the state board of equalization for that year 
on ail of the property of the Southern Pacific Kailroad Company, 
including the Mojave Division, such payments do not, under the 
orders appointing the receivers, and under the facts shown by the 
évidence, and found, constitute such an équitable claim, charge, 
or lien, as against the United States Trust Company, upon the 
property, or the earnings thereof in the hands of the receiver, as 
to require or justify the payment of the account, or any part there- 
of, by the receiver. The third conclusion of law is to the effect 
that the évidence introduced by the respective parties before the 
master in référence to the justice and fairness of the total taxes 
levied for the year 1887 and other years, upon the property of the 
intervener, which was charged by that company against the Atlan- 
tic & Pacific Railroad Company under the contract of August 20, 
1884, was irrelevant and immaterial, and should, together with the 
findings of fact thereon, be disregârded. The fourth and last con- 
clusion of law is to the effect that an order should be made and 
entered directing the receiver not to pay any part of the bill ren- 
dered by the intervening petitioner, the Southern Pacific Railroad 
Company, and that its pétition in that behalf be dismissed. 

The flndings of the spécial master, to which no exceptions were 
taken show, among other things: 

That the receivers originally appointed in this suit took possession 
of the property described in the contract of August 20, 1884, and con- 
tinued to operate it as a part of the Atlantic & Paoiflc Railroad until 
the appointment and qualification of the présent receiver, who there- 
npon took possession of the property, and has ever since continued to 
operate it as a part of the Atlantic & Pacific Railroad. That the 
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Southern Pacifià^Bailroad Company retamed its franchises, roadway, 
roadbed, rails, and rolling stock, sitnated in the state of California, 
and subject to taxation by the state board of equalization, at the fol- 
lowing valuation, for the following years: 

(A) For the franchise, roadway, roadbed, and rails, for the year 

1885 .., $ 8,991,350 00 

For the rolUng stock 1,383,050 00 

Total ?10,3T4,400 00 

(B) For the year 1886, for the franchises, roadway, roadbed, 

and rails $ 9,991,300 00 

For the rolling stock.. 1,387,300 00 

Total ; $11,378,600 00 

(O) For the year 1887, for the franchises, roadway, roadbed, and 

r^ils $ 8,992,592 00 

For the rolling stock 1,427,350 00 

Total $10,419,942 00 

That the state board of equalization of the state of California 
increased the valuation as returned by the Southern Pacific Bail- 
road Company for the years 1885, 1886, and 1887, as follows: 

For the year 1885 the value of the franchises, roadway, roadbed, rail», and 
rolling stock was flxed by the state board of equalization at $17,000,000. For 
the year 1886 the value of the same property was fixed by the same board at 
$17,000,000. For the year 1887 the value of the same property was fixed by 
the same board at $16,500,000. 

That the valuations so ûzed by the state board of equalization 
of the state of California were so fixed for each year, respectively, 
as an entirety; and that the state board of equalization did not at- 
tempt to assess separately the value of either the franchises, the 
roadbed, roadway, or rails, or of the rolling stock; and that the 
évidence fails to show upon what, if any, particular class of prop- 
erty returned by the Southern Pacific Bailroad Company for tax- 
ation for thèse years the increase in valuation was made. That 
the Southern Pacific Eailroad Company successfuUy resisted in the 
courts the collection of the taxes assessed against it for the years 
1885 and 1886 by the state board of equalization of the state of 
California. That, in pursuance of législation authorizing such ac- 
tion, the state board of equalization of the state of California re- 
assessed the property of the Southern Pacific Railroad Company 
in California for the years 1885 and 1886, and attempted to reassess 
the same property for the year 1887. That, as a resuit of such re- 
assessment, the valuation of the said property as fixed by the state 
board of equalization for the years 1885 and 1886 was reduced as 
follows: «For the year 1885, to |9,570,200; for the year 1886 to |9,- 
570,200." That the Southern Pacific Railroad Company paid the 
taxes so reassessed for the years 1885 and 1886, and the former 
receivers ol the Atlantic & Pacific Bailroad Company, appoint«>â 
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by thiB court January 8, 1894, paid to the Southern Pacific Eailroad 
Company snch proportion of said taxes as was demanded by the 
Southern Pacific Eailroad Company, and at the time hère stated, 
that is to say: 

March 21, 1894 $15,074 10 

June 4, 1S94 15,074 10 

January 11, 1895 ■. 14,870 GO 

May 13, 1895 14,870 60 

Total $59,889 40 

That, of the taxes of the Southern Pacific Eailroad Company for 
the year 1885, the amount apportioned to the Atlantic & Pacific 
Eailroad Company as the taxes of the Mojave Division, by the rep- 
résentatives of the Southern Pacific Eailroad Company, on the 
basis of the original assessment, would hâve been $52,517; and 
that interest on that sum at 7 per cent, per annum to the date 
of actual payment would amount to |29,409, making a total amount 
of $81,296. That the apportionment for the year 1886 on the same 
basis would hâve been, for taxes $52,517, and for interest $29,409, 
making a total of $81,296, or a total for the two years of $162,592; 
while under the reassessment the total amount paid by the Atlan- 
tic & Pacific Eailroad Company for the years 1885 and 1886 was 
$59,889.40. That at the time the taxes for the years 1885 and 1886 
were originally assessed, and for many years thereafter the Atlan- 
tic & Pacific Eailroad Company was a solvent and going concern, 
while at the time of the reassessment in the years 1893 and 1894 
it was insolvent, and in the hands of the receivers. 

The findings also show that, of the amount of taxes, attorney's 
fées, interest, and penalties originally adjudged to be paid by the 
superior court of the city and county of San Francisco, there was 
a déduction of interest amounting to $89,654.91, and of counsel fées 
àmounting to $6,278.31, upon a review of that judgment by the su- 
prême court of California, which was aflSrmed by the suprême court 
of the United States; that the total value of the franchises, road- 
way, roadbed, rails, and rolling stock of the Southern Pacific Eail- 
road Company in California for the year 1887, as flxed by the state 
board of equalization, was $16,500,000; that, of the taxes assessed 
against the Southern Pacific Eailroad Company in California for 
the year 1887, the former receivers paid to the Southern Pacific 
Eailroad Company, on the llth day of January, 1895, the sum of 
$14,902.86, which sum was paid within a reasonable time after de- 
mand made therefor; and that no subséquent demand for payment 
of any portion of the remainder of the taxes of 1887, as claimed by 
the Southern Pacific Eailroad Company, was ever made until the 
présentation of the bill hère In question. 

The spécial master further found that on the 23d day of May, 
1892, the Southern Pacific Eailroad Company refunded to the At- 
lantic & Pacific Eailroad Company the sum of $25,924.39, upon a 
demand by the Atlantic & Pacific Eailroad Company, and upon a 
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voucher made by the représentatives of the latter company, for ex- 
cessive taxes tlieretofore paid by tlie Atlantic & Pacific Company 
to the Southern Pacific Railroad Company, as follows: 

For theyear endlng June 30, 1885 $ 1,926 66 

For tlie year ending June 30, 1889 6,871 29 

For the year ending June 30, 1890 9,181 IT 

For the year ending June 30, 1891 7,945 27 

Making a total of $25,924 39 

Upon the hearing of the exceptions, it was stipulated and agreed 
by and between coimpel for the respective parties that ail papers re- 
ferred to or mentioned in the exceptions should be considered to the 
same extent and with the same force and effect as if offered upon 
the hearing before the master; and that, in addition to the papera 
mentioned in those exceptions, the pétition of the United States Trust 
Company of New York, filed in this court, praying leave of the court 
to institute suit against the receivers appointed in this cause, with 
the bill of complaint attached to that pétition, and the order of the 
court made thereon, should be considered with the same effect as if 
offered in évidence before the master ; and that the pétition of the re- 
ceivers of the Atchison, Topeka & Santa Pé Railroad Company to 
the court originally appointing them, and the order of that court 
based thereon, asking leave to disaffirm the contract of lease attached 
to the pétition of the receiver herein, and also the pétition of the re- 
ceivers of the St Louis & San Francisco Eailway Company to the 
court originally appointing them, and the order of that court based 
thereon, for like leave to disaffirm the said contract, and also the 
answer and objections of the United States Trust Company of New 
York to the application of the receivers for leave to borrow money, 
which answer and objections were flled in this court on the 14th day 
of May, 1895, should be considered with the same effect aa if offered 
in évidence before the master. It was further stipulated that none 
of the parties to the présent record were parties to the proceedings 
in which the attempted disaflarmance took place, nor had any notice 
thereof; the stipulation, however, reserving any and ail objections 
to the materiality, relevancy, and admissibility of any.of such papers 
and évidence. 

It is perf ectly évident, I think, not only f rom the language of the 
contract which forms the basis of the présent controversy, but also 
from the actions of the parties thereto with respect to its subject- 
matter, that the contract was not a mère lease of the road. The 
right of immédiate possession and use conferred under the term 
"lease" was but an incident of the principal contract, which em- 
braced the sale of the line of road described, with its appurtenances, 
excepting only its equipment, to the Atlantic & Pacific Railroad Com- 
pany, for the sum of $7,271,100, the payment of which was not only 
promised on the part of the Atlantic & Pacific Railroad Company, 
but guarantied by the Atchison, Topeka & Santa Fé Railroad Com- 
pany and the St. Louis & San Francisco Railway Company. A part, 
at least, of the considération moving the guarantors (for it is so de- 
clared, in effect, in the contract itself), was the securing by them of 
an entrance into Califomia for the freight and passenger traffic ol 
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their own roads. The Southern Pacific Bailroad Company, by rea- 
flon oi an existing mortgage, not being then able to give a clear title 
to the Ime of road, and the vendee and guaraators being désirons of 
securing the évident anticipated advantages offered by the Une ex- 
tending from The Needles to Mojave, the respective parties stipulated 
for its immédiate possession, use, and control by the vendee, for 
which possession, use, and control the vendee promised to pay the 
vendor, and the Atchison, Topelta & Santa Fé and St. Louis & San 
Francisco Companies guarantied, an annual rental, the sum of which 
amounted to 6 per cent, on the deferred purchase money. 

n àliything more be needed to show that the con tract of August 
20, 188l, was not a mère lease of the line of road in question, with its 
appartenances, it is found in the fact that the contract required a 
cash payment by the vendee to the vendor of $1,211,850, and in the 
f urther fact that the vendee, shortly after the contract, proceeded to 
mortgage that line of road, with its appurtenances, along with other 
property, to the complainant in this suit, the Mercantile Trust Com- 
pany of Kew York. It was by virtue of that mortgage that the Mer- 
cantile Trust Company brought the présent suit, and invoked the au- 
thority and powers of this court over this partlcular property; and 
it is by virtue of the prior mortgage executed by the Atlantic & 
Pacific Éailroad Company to the United States Trust Company of 
New York, the terras of which covered the after-acquired property of 
the iportgagor, that the United States Trust Company has any bus- 
ness in this suit. Deriving and asserting their rights under the con- 
tract of August 20, 1884, it is very clear, I think, that both of thèse 
mortgagees, like the Atlantic & Pacific Eailroad Company, are bound 
by ail of the terms and conditions thereof; for surely they cannot be 
permitted to assert the rights derived by them under the contract of 
sale and lease, and at the same time repudiate the conditions and 
obligations imposed by that contract in connection with those rights. 
Among those conditions and obligations was the obligation on the 
part bf the vendee and lessee to "promptly pay and discharge ail 
taxes and assessments which should thereafter become due upon said 
property, or any part of it, or which might become in any wise due 
or owing in respect to the samev" 

In the order appointing the original receivers this court directed 
them, among other things, to pay "ail amounts now due from the de- 
fendant [the Atlantic & Pacific Eailroad Company] on its roads or 
properties constituting part of its system for taxes and assessments 
upon the property, or any part thereof" ; and in the order appointing 
the présent receiver were similar directions. The évidence in the 
case, as well as those findings of the spécial master not excepted to, 
show that the receivers not only paid from time to time every install- 
ment of rental that haa become due under the contract of August 
20, 1884, but also ail of the taxes that hâve become due on the prop- 
erty therein described, except the portion of the taxes for the year 
1887 hère in controversy; and the évidence also shows that several oï 
thèse installments of rental were paid with money borrowed by fhe 
receivers upon receivers' certificates authorized to be issued for that 
purpose by this court, upon représentations made by the receivers. 
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not only showing the necessity of borrowing because of a lack oî 
funds, but also showing that the line of road forming the subject of 
the contract of August 20, 1884, is an essential part of the Atlantic 
& Pacific Oompany's railroad System, and constitutes the only west- 
ern outlet and inlet by rail for traflSc moved over that System, and 
has been in the continuons and exclusive possession, use, and control 
of that coînpany, and the receivers of its property , from the time that 
Company first took possession of the property under the contract in 
question. Those représentations by the receivers are, in effect, ad- 
mitted to be true by the varions pleadings filed in the cause by the 
Mercantile Trust Company and the United States Trust Company, 
respectively. If, therefore, it be conceded that the contract of Au- 
gust 20, 1884, ever admitted of disafSrmance by the receivers, it has 
been afflrmed over and ôver again by them; and it is now too late 
for eithfer of the parties to the présent suit to hère set up any right of 
élection in respect thereto. 

The State laws in respect to taxation entered into and became a 
part of that contract. In respect to railroad property, the constitu- 
tion of the state, at the time of the tax assessment and levy in ques- 
tion hère, provided that: 

The franchise, roadway, roadbed, rails, and roUing stock of ail rallroads 
operated In more than one county In thls state shall be assessed by thé state 
board of equaJlzatlon at their actual value, and the same shall be appor- 
tloned to the countles, clties and countles, dtles, towns, townships, and dis- 
tricts In whlch such rallroads are located, In proportion to the number of miles 
of railway laid In such countles, dtles and countlee, clties, towns, townships, 
and districts. Const 1879, art. 13, { 10. 

The stàtute of California in existence at the time of the making of 
the assessment and levy in controversy provided that: 

Tîie président, seeretary, or managing agent, or such other officer as the 
state board of equallzatlon may deslgnate, of any corporation, and each per- 
son or a^oclatlon of pers.ons ownihg or operatlng any railroad In more than 
one county In thls state, shall, on or befofe the flrst Monday in April of each 
year, fumîsh the sald board a statement, signed and swom to by one of such 
offlcefs or by the person or one of the persons forming such association, show- 
ing In détail for the year ending on the flrst Monday In March In each year: 
(1) The whole number of miles of railway In the state. • * • (2) The 
value of the roadway, roadbed, and rails of the whole railway, and the value 
of the same wlthln the state. (S) The wldth of the railway. (4) The num- 
ber of each fclnd of ail roUing stock used by such corporation, person, or asso- 
ciation In operatlng the entlre railway, Including the part without the state. 

(5) Number, klnd, and value of rolling stock owned and operated In the state. 

(6) Number, klnd, and value of rollhig stock used In the state, but owned by 
the party maklng the retums. (7) Number, klnd, and value of rolling stock 
owned, but used out of the state, elther upon divisions of road operated by 
the party making the retums, or by and upon other rallways. Also showing 
tn détail for the year preceding the flrst of January: (1) The gross earnlngs 
of the entlre road, etc. PoL Code, § 3664, a» amended by act approved Marcb 
0, 1888 (St 1883, p. 65). 

Section 3665 of the same Code, as amended by the same act, and 
also in force at the time of the assessment and levy in question, 
provides as foUows : 

The state board of equallzatlon must meet at the state capltol on the flrst 
Monday In August, and continue In ppen session from day to day, Sundays 
excepted, untU the third Monday In August At such meeting the board must 
80 F.— 3 
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assess the franchise, roadway, roadbed, rails, and rollJng stock of ail rail- 
roads operated In more than one county. Assessment must be made to the 
corporation, person, or association of persons ownlng the same, and must be 
made upon the entlre rallway wlthln the state, and must hidude the right of 
way, bridges, culverts, wharves, and moles upon whieh the track is laid, and 
ail steamers whlch are engaged In transportlng passengers, freights, and pas- 
senger and freight cars across waters whlch divide the road. The dépôts, 
stations, shops, and buildings erected upon the space covered by the right of 
way are assessed by the assessor of the county wherein they are situate. 
Within ten days after the third Monday of August, the board must apportîon 
the total assessment of the franchise, roadway, roadbed, raUs, and rolling 
stock of eaeh rallway to the counties, or cities and counties. In whlch such 
rallway Is loeated, in proportion to the number of miles of rallway laid In 
such counties, and cltles and counties. The board must also, within sald time, 
transmit by mail to the county audltor of eaeh county, or city and county, to 
whieh such apportionment shall hâve been made, a statement showlng the 
length of the main track of such rallway wlthln the county, or city and county, 
with a description of the whole of the sald track wlthln the county, or city 
and county, Indudlng the right of way by metes and bounds or other descrip- 
tion sufflclent for identification, the assessed value per mile of the same as 
rixed by a pro rata distribution per mile of the assessed value of the whole 
franchise, roadway, roadbed, rails, and rolling stock of such rallway vrithin 
the State, and the amount apportioned to the county, or city and county. The 
auditor must enter the statement on the assessment roll or book of the county, 
or city and county, and where the county Is divided Into assessorlal town- 
shlps or districts, then on the roll or book of any townshlp or district he may 
sélect, and enter the amount of the assessment apportioned to the county, or 
city and county. In the column of the assessment book or roll as aforesaid, 
whlch shows the total value of ail property for taxation either of the county, 
dty and county, or such townshlp or district On the first Monday In Oeto- 
ber, the board of supervisors must make, and cause to be entered In the proper 
record book, an order stating and declaring the length of main track of the 
rallway assessed by the state board of equallzation within the county; the 
assessed value per mile of such railway, the number of miles of track, and 
the assessed value of such rallway lying In eaeh city, town, townshlp, school, 
and road district, or lesser taxhig district In the county, or city and county, 
through whlch such railway runs, as flxed by the state board of equalization, 
wBich shall constltute the assessment value of said property for taxable pur- 
poses in such dty, town, townshlp, school, road, or other district; and the 
derk of the board of supervisors must transmit a copy of eaeh order or equali- 
zation to the city council, or trustées, or other législative body of incorporated 
cities or towns, the trustées of eaeh school district, and the authorized authori- 
tles of other taxation districts though whlch such railway runs. Ail such rall- 
way property shall be taxable upon said assessment, at the same rates, by 
the same officers, and for the same purposes, as the property of indivlduals 
within such dty, town, townshlp, school, road, and lesser taxation districts, 
resi)ectlvely. If the owner of a railway assessed by the state board of equal- 
lzation is dlssatlsfled with the assessment made by the board, such owner 
may, at the meeting of the board, under the provision of section three thou- 
sand six hundred and ninety-two of the Polltlcal Code, between the thlrd 
Monday In August and the third Monday In September, apply to the board 
to hâve the same corrected in any particular, and the board may correct and 
Increase or lower the assessment made by It, so as to equalize the same with 
the assessment of other property in the state. If the board shall Increase or 
lower any assessment prevlously made by It, it must make a statement to the 
the county audltor of the county affected by the change In the assessment, 
of the change made, and the auditor must note such change upon the assess- 
ment book or roll of the county as directed by the board. 

The suprême court of California held in the case of People v. 
Central Pac. E. Co., 83 Cal. 406, 23 Pac. 303, that it is compétent 
for the législature to provide the détails for the assessment and 
the apportionment thereof, by the state board of equalization, of 
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railroad property situated in two or more counties of the state. 
The scheme thus provided by the laws of California for the assess- 
ment of such property so situated is for its assessment by the state 
board of equalization as a whole, and the apportionment by that 
board of such assessment among the various counties in which the 
property is situated in proportion to mileage; and the record in 
the présent suit shows that the assessment for the year 1887 hère 
involved was so made and apportioned, and its validity sustained 
by the suprême court in an action brought by the state for the re- 
covery of the tax. It was the amount of the tax so assessed and 
apportioned against the line of road described in the contract of 
August 20, 1884, that the Atlantic & Pacific Kailroad Company 
thereby agreed to pay. From such amounts, however, the vendor 
and vendee to that contract subsequently deemed it équitable to 
deduct a certain percentage, amounting to 14.50 per cent., on ac- 
count of the rolling stock on that line, which the Tendor did not 
contract to sell or to supply pending the consummation of the sale, 
and which it did not furnish; and, in accordance with that under- 
standing, the Southern Pacific Railroad Company, in its demand 
against the receiver, deducted from the amount of the taxes as- 
sessed and apportioned by the state board of equalization against 
the line of road extending from The Needles to Mojave 14.50 per 
cent, for the rolling stock of that line of road. Of this, neither the 
Atlantic & Pacific Railroad Company nor either of its mortgagees 
can complain, since the déduction is in their favor. 

Nor does it seem to me that the objections made to the charge 
for a proportionate share of the penalty, costs, attorney's fées, and 
interest incident to the litigation concerning the taxes in question 
are well taken. The évidence shows that Mr. Hazeldine, as solicit- 
er for the Atlantic & Pacific Railroad Company, went with the 
witness Ryan before the state board of equalization of the state of 
California, in regard to the assessment for the year 1887, in the 
endeavor to induce that board to assess the line of road between 
Mojave and The Needles to the Atlantic & Pacific Railroad Com- 
pany, and that Mr. Hazeldine submitted an argument in that be- 
half. There is nothing to call in question the truth of the testi- 
mony to that effect, and it finds corroboration in the testimony of 
Mr. Foulds, one of the attomeys for the Southern Pacific Rail- 
road Company in the tax litigation, to the effect that he had many 
consultations with Mr. Hazeldine, as the soliciter for the Atlantic 
& Pacific Railroad Company, in regard to the taxes then in litiga- 
tion between the state of California and the Southern Pacific Rail- 
road Company, including the taxes for the year 1887. The appear- 
ance of Mr. Hazeldine, as soliciter for the Atlantic & Pacific Rail- 
road Company, before the state board of equalization, in respect to 
the assessment for the year 1887, is sufflcient to show his auther- 
ity to act as soliciter for that company in respect to that matifer. 
The testimony of Mr. Foulds is te the effect that, as such soliciter, 
Mr. Hazeldine consulted with him, acquiesced in, and consented te, 
the centest made by the Southern Pacific Railroad Company against 
the taxes in question. There is nothing in the case tending to 
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controvert the truth of thèse statements. Under such circumstan- 
ces, it cannot be properly held that the litigation by the Southern 
Pacific Eailroad Company in respect to the taxes in question waà 
not, in part at least, by the consent and advice of the Atlantic & 
Pacific Railroad Company, through its solicitor. If willing to bave 
paid the proportion of taxes apportioned by the state board of 
equalization against the line of road covered by the contract of 
August 20, 1884, it could hâve offered to pay the same, instead of 
consenting to and advising in respect to the contest, in which event 
it would, of course, not hâve been properly chargeable with any 
portion of the penalty, costs, attorney's fées, or interest incident to 
the litigation. 

The exceptions are sustained, and an order will be entered di- 
recting the receiver to allow the amount of the bill in controversy. 



AMERICAN LOAN & TRUST CO. v. UNION DEPOT CD. et aL 
(Circuit Court, D. Washington, B. D. Aprll 17, 1897.) 

MoBTaAGE FoBBCLOscTRES— Waiveb op Interbst— Payments bt Receiver. 
When a suit for the foreelosure of a mortgage has been commenced, based 
on a default In payment of interest, the cause of action does not fall, and 
the rlght to malntaln the suit is not walved, by the mortgagee's acceptance 
of Interest, paid by a receiver of the property out of Its current eamings, 
while other Installments of past-due Interest remain unpald. 

Bame— Default in Interest— Efpect op Payment. 

Under the statute of Washington (2 Hill's Code, § 633), the effect of 
pàying ail sums due on a mortgage, pending a suit for Its foreelosure, 
based on a default In Interest or installments of principal, while other In- 
stallments are not yet due, Is to entltle the défendant to a stay of proceed- 
Ings, not to a dlsmissal of the biU. 

Same— Foreolosube by Trustée— Declaring Principal Due. 

A mortgage of certain dépôt property, to secure an issue of bonds, pro- 
vlded that, on six months' default in interest or principal, the trustée might 
take possession, operate the property, apply the income to the payment of 
ail sums due, and, If ail such sums were paîd before foreelosure or sale, re- 
store the property to the mortgagor; or that, with or without entry, the 
trustée mlght sell the property, and apply the proceeds to the payment of 
the principal of the bonds (which should be deemed due at the time of the 
completlon of the sale), with interest; and that the trustée mlght also 
bring suit for foreelosure, or employ any other légal remédies. Jleld^ that 
under such mortgage, though the trustée mlght foreclose for nonpayment of 
Interest, the prindpal debt could not be declared due, in advance of ma- 
turity, at any tlme prior to the completlon of a sale of the mortgaged prop- 
erty. 

Same— Decrbb op Sale— Receivers. 

In a suit for the foreelosure of a mortgage eovetlng real and personal 
property, It appeared, on final hearing, that the condition of the property 
In the hands of a receiver was prospérons and improvlng; that ail arrears 
due on the mortgage, with costs, etc., could probably be paid out of the 
eamings In the course of about 18 months; and that there was a créditer of 
the mortgagor holding a judgment lien subséquent to the mortgage. Held, 
that as, under the rule ia Hammoeli v. Trust Co., 105 U. S. 77, 94, there 
could be no rédemption from a sale under a decree of foreelosure of the 
mortgage, the court, in considération for the interests of the judgment 
créditer and the stoekholders of the mortgagor corporation, would pro- 
vlde, by its decree of foreelosure, that no order of sale should Issue for 
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18 months; that during that tlme any of the parties In Interest mlght re- 
deem by paying ail sums due, wlth costs, etc.; that ail available suma eom- 
Ing to the recelver's hands should he appUèd to the payment of the amounts 
due; and that, on payment of ail such sums, the decree mlght be vacated. 

Suit by the American Loan & Trust Cîompany, as trustée, to 
foreclose a mortgage upon property of the Union Depot Company 
of Spokane Falls, given to secure negotiable bonds to the amount 
of $500,000, and coupons for interest to accrue semiannually. On 
final hearing. 

Zerà Snow, for complainant. 

E. M. Carr, for défendant receiver of Seattle, L. S. & E. Ry. Go. 

HANFORD, District Judge. The mortgage or trust deed sued 
upon covers a passenger and freight dépôt and railroad terminal 
grounds situated in the city of Spokane. The indebtedness which 
it was intended to secure is evidenced by negotiable bonds which, 
by the terms thereof, are to mature in the year 1919, and by coupons 
for interest payable every six months from July 1, 1889. The mort- 
gage provides that if default be made in payment of any of said bonds, 
or of any installment of interest when the same shall become due and 
payable, and if such default shall continue for six months, upon the 
written request of the holders of one-fourth of the bonds then out- 
standing, the trustée may take possession of the mortgaged prop- 
erty, and operate the same, and receive the income therefrom, and 
apply the same to the payment of expenses and compensation of the 
trustée and taxes and ail costs, and then to the payment of the 
interest in arrears, and then to payment of the principal, if any 
part of the principal shall be then due; and in case ail sums of 
money for the time being due and payable on the said bonds, and 
ail the said costs, charges, and expenses incurred by the trustée, 
shall be paid and satisfied before any foreclosure or sale, the trustée 
shall restore possession of the property to the dépôt company, 
and the same shall thenceforth be subject to the mortgage in the 
same manner as if such entry had not been made; and the trustée 
after such default may, in its discrétion, upon like request, after 
entry or without entry, sell the property, with the appurtenances 
and franchises, as an entirety, and the proceeds of such sale 
shall be used to pay the expenses, costs, and charges, and then 
the remainder of the fund shall be applied "to the payment of the 
principal moneys secured by such of the bonds as shall then be 
outstanding (which principal moneys shall be deemed to be, and 
shall become, due and payable at the time of the completion of 
the said sale), and the interest thereon to that time"; and, if the 
amount be insufflcient to make fuU payment, the moneys shall be 
applied ratably, or, in case of a surplus, the same shall be paid 
to the dépôt company. The mortgage also provides that the 
above methods of subjecting the security to the uses intended are 
not exclusive of other légal remédies, and the trustée may, in case 
of any default, bring a suit to foreclose the mortgage. The mort- 
gage gives no express authority to the trustée or the bondholders 
to déclare the principal due before the specified date of maturity. 
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except as above recited. After default had been made in the pay- 
ment of interest coupons, this suit was commenced; but it was 
net pressed for several months, during which time no payments 
were made, and other coupons matured. Then an amended bill 
was flled, and an application was made to the court for the ap- 
pointment of a receiver to take charge of the property, and man- 
age the business during the pendency of the suit. The applica- 
tion was granted, and the court selected a disinterested receiver, 
who has been in charge of the property since about the Ist of 
September, 1894, during which time, from accumulated income over 
and above ail current expenses and taxes and costs of necessary bet- 
terments and repairs, he has paid seven installments of interest, 
which includes ail coupons matured up to the time of his appoint- 
ment. The property is of great and increasing value, and the prés- 
ent outlook for business indicates that, with a continuation of good 
management, the income will be sufQcient to pay, within the next 
18 months, ail interests on the bonded debt which will hâve accrued 
and become due, and it may be reasonably hoped that, after the 
interest in arrears shall hâve been paid, the coupons can be taken 
up as they mature, and funds can be accumulated to pay off the 
unsecured debts of the dépôt company. At the time of making ap- 
plication for the appointment of a receiver, it was shown, as one 
of the grounds for taking that step, that a judgment against the 
dépôt company for $15,000 had been obtained in an action for dam- 
ages, and that an exécution was about to be levied, which would 
interrupt the business of the company, and eut off its income. The 
owner of that judgment has since intervened in thia cause, by a 
pétition asking this court to order payment to be made out of 
moneys coming under its control ; and upon that pétition the court 
has made an order denying the petitioner's claim to pribrity over 
the mortgage debt, but allowing it as an established claim, to be 
paid out of any surplus moneys which may be left in the hands 
of the receiver or in the registry of the court after satisfaction 
of the mortgage. The original bill was against the dépôt company 
only, as sole défendant, but by the amended bill the Washington 
& Idaho Railroad Company and the Seattle, Lake Shore & East- 
ern Railway Company were brought in as parties défendant, for 
the reason that thèse corporations appeared to hâve an interest 
in the mortgaged property, evidenced by a contract by which they 
jointly leased the property for a period of 99 years, part of the 
considération for said lease being their agreement to pay the in- 
terest as it should accrue on the mortgage bonds of the dépôt 
company. The Washington & Idaho Company has demurred to 
the bill, and the other défendants hâve answered. The main con- 
troversy in the case is as to the right of the complainant to main- 
tain the suit since the bondholders hâve received and accepted 
payment of ail interest which had accrued up to the time of fll- 
ing the amended bill, and as to the right to a decree for a sale 
of the mortgaged property. By their answers, the dépôt company 
and the Seattle, Lake Shore & Eastern Railway Company both 
dispute the right to hâve a judicial sale of thewhole or any part 
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of tlie mortgaged property. It is conceded by ail parties that the 
nature of the property is such that it must be sold as an entirety, 
if sold at ail. The case bas been argued by counsel for the com- 
plainant and for the Seattle, Lake Shore & Eastern Company, and 
submitted by ail parties upon the pleadings, proofs on the part of 
the complainant, and the whole record; and, by a stipulation, the 
complainant and the Seattle, Lake Shore & Eastern Company con- 
sent to considération of facts shown by the reports of the re- 
ceiver on file, for the purpose of estimating the value of the prop- 
erty and income derived and which may be derived from conduct- 
ing the business of the dépôt company, and I hâve gathered the 
facts of the case as above recited from thèse sources of informa- 
tion. 

My conclusions as to the rights of the respective parties, in view 
of the facts stated, are: 

1. The dépôt company was in default for nonpayment of inter- 
est due when the suit was commenced, and when the amended bill 
was filed, and it is still in default for nonpayment of installments 
of interest which hâve become due since the date of flling the 
amended bill; and for said defaults the complainant was entitled 
to commence, and is still entitled to maintain, a suit in eqnity in 
this court to foreclose the mortgage. 

2. The cause of action has not failed, and the right to maintain 
this suit has not been waived, by acceptance on the part of the 
bondholders of interest paid by the receiver ont of the net income 
derived from use of the mortgaged property. In my opinion, the 
défendants are no more entitled to ask for a decree of dismissal, 
and to hâve possession of the mortgaged property restored to the 
dépôt company, while installments of interest past due remain un- 
paid, than they would be to maintain a bill to redeem against a 
mortgagee in possession, without tendering the full amount due. 
A statute of this state in force when this mortgage was given, and 
still in force, and which must therefore be read into the contraet, 
provides that: 

"Whenever a comp^alnt is filed for the foredosure of a mortgage upon which 
there Bhall be due any Interest or installment of the principal, and there are 
other Installments not due, If the défendant pay into court the principal and 
interest due, wlth costs, at any tlme before the final judgment, proceedings 
thereon shall be stayed, subject to be enforced upon a subséquent default in 
the payment of any installment of the principal or interest thereafter becoming 
due. In the final judgment, the court shall direct at what time and upon 
what default any subséquent exécution shall issue." 2 HiU's Code, § 633. 

Under this law, if ail the coupons which bave matured up to 
this time were paid, instead of rendering a decree of dismissal, the 
court would ordera stay of proceedings. 

3. Although the complainant has the right to foreclose this 
mortgage for nonpayment of interest, the principal debt is not 
due, and cannot be declared due, at any time prior to the comple- 
tion of a sale of the mortgaged property, or the date of matarity 
specified in the mortgage. 

4. The statutes of this state secure to mortgagors and their cred- 
itors the right to redeem real estate within one year after fore- 
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clôsuré sales; but as this mortgage covers personal property as 
well as real estate, and as it mustbe sold as an entirety in order 
to prevent impairment of its value, the case cornes within the rule 
of Hammock v. Trust Ce, 105 U. S. 77, 94, in which case the su- 
prême court decided that a foreclosure sale of such property must 
be absolute, notwithstanding a statute of the state in which the 
property is situated allowing mortgaged real estate to be re- 
deemed after a foreclosure sale. Therefore, in view of the situ- 
ation of ail the parties, and the condition and yalue of the prop- 
erty, it would be contrary to the spirit of the law, and unjust, to 
sacrifice the interests of the intervener, who is a judgment créd- 
iter, and of the stockholders of the dépôt company, by a decree 
extinguishing the right of rédemption in less time than one year; 
and if a year be allo^ved for rédemption, and the usual time for 
publishing notice of the sale, then, by the time a sale can be com- 
pleted and confirmed by the court, and possession delivered to 
the purchaser, the receiver will probably hâve collected suflBcient 
funds to pay in full ail interest due. At least one year should 
be allowed for rédemption, and I consider that it will be fair and 
best for ail parties to save the unnecessary expense of a sale, by 
delaying for a sufflcient time to enable the receiver to satisfy ail 
just demands of the complainant from the income. By adopting 
this plan, the bondholders will receive what is theirs; and they 
cannot well complain of injustice, for the parties to the mortgage 
contemplated this as one of the methods for collecting interest, 
and they will be compensated for delay by receiving interest on 
interest, as stipulated in their bonds and coupons. 

In aocordance with this opinion, the complainant may take a 
decree foreclosing the mortgage, but with a provision thereir^ al- 
lowing the other parties until September 1, 1898, for rédemption, 
by payment of ail interest which shall hâve become due up to the 
time of rédemption, and ail taxable costs, and that an order of 
sale shall not issue prior to said date; and further providing that 
the receivership be continued, and that ail moneys coming into 
the receiver's hands available for that purpose be applied to the 
payment of said interest; and further providing at the foot of the 
decree that the court reserves the right to vacate or modify the 
decree at any time, for sufiScient cause, and that if the interest 
and costs, including such allowance as the court may make to the 
receiver for his compensation, and allowances to counsel entitled 
thereto, shall be paid before a sale can be actually made, the decree 
shall be vacated, and the receiver discharged, and the property re- 
stored to the dépôt company, and further proceedings stayed. 
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GREBN et aL v. TTJRNER et aJ. 
(Circuit Court, H. D. Wlsconsln. Aprll 5, 1897.) 

1. MOETGAGES— LiABILITT OF MORTGAGOH'S VBNDEB— SuBEOGATIOIf. 

A. grantee of land Is not direotly Uable to hls grantor's mortgagee, at 
law or in equlty; and the only remedy of the mortgagee against such 
grantee Is by bill In equlty, In the right of the mortgagor and grantor, by 
virtue of the right In equity of a credltor to avail hlmself of any security 
which his debtor holds from a thlrd person for the payment of the debt 

8. Samb — SuBKOGATioN— Dépenses bt Vendée. 

Oomplainants sold a tract of land to M. and H., retalnlng a vendor's lien 
for part of the purchase money. M. and H. sold the land to défendants. 
Subsequently complalnants filed their blll against défendants, to which 
M. and H. were not parties, to obtain satisfaction of a deficiency arising on 
the foreelosure of their vendor's lien out of the indebtedness of défendants 
to M. and H. for the purchase money of the land. Défendants, la their 
answer, set up, as a défense to the enforcement of such indebtedness, f aise 
représentations made by M. and H. to Induce défendants to purchase the 
land, and notice given by them to M. and H. of a resdsslon of the contract. 
Eelâ. that, as against complalnants seeking relief by subrogation to the 
rights of M. and H., défendants were entitled to avail themselves of such 
mlsrepresentations as a défense simply, and -were not; restricted to present- 
Ing the same by cross blll for affirmative relief, to whdch M. and H. would 
be necessary parties. 

8. Subrogation— Défenses— Dbbtob's Fraud. 

"Where a ereditor is seelîlng to obtain satisfaction of his clalm through 
subrogation to the rights of hls debtor against a thlrd party, the utmoet good 
fiaith on his own part wlll not entitle blm to prevall, If it appears that hls 
debtor bas been guilty of such fraud as to defeat hls rights against said 
thlrd party. 

4. VBNDOB AND PaROHASBR— Misreprbsentations. 

The évidence dlscussed, and found to shov? mlsrepresentatlon In a sale of 
mining land. 

On final hearing of a suit in equity to charge the défendants, 
upon their alleged purchase-money indebtedness to the complain- 
ants' grantees, with the liability of the latter to the complainants 
for the deficiency arising upon foreelosure of their vendor's lien 
on the same property in Virginia, called the "Glade Mountain Iron 
Ore Property." 

The bill allèges substantlally the foUowlng facts: The complainants owned 
the Glade Mountain Iron Ore property, and on August 23, 1890, entered Into 
written contract to sell the same to Moore and HIbbert for the snm of $35,000, 
payable in Installments; a deed to be executed upon payment of the second 
Installment of $10,666.66, wlth réservation of a vendor's lien, aecordlng to the 
practice in Virginia. Moore and Hibbert made the flrst payment of $1,000, 
and on November 15, 1890, gave their three promissory notes for the installa 
ments subséquent to the second one. Before the payment of the second In- 
stallment, Moore and Hibbert entered Into contract, dated November 12, 1890, 
to transfer the contract of sale and ail rights thereunder to the défendants 
for the sum of $55,000; the défendants agreelng to pay to the complainants 
the full amount payable under the contract of August 23, 1890. On Novem- 
ber 22, 1890, a further contract was made between Moore and Hibbert and 
the défendants, which provlded for certain contingent shares of Moore and 
Hibbert in the venture, and renewed the promise by défendants to pay the 
amounts due to the complainants. On December 12, 1890, the complalnants 
deeded the property to Moore and Hibbert in accordance wlth the contract 
ot August 23, 1890, retainhig vendor's lien as provlded. The défendants paid 
the second Installment to procure such conveyance, and represented that they 
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hafl suceeeded to ail the riglits, and assumed and would perform ail the lia- 
bilities of Jloore and Hibbert under the contrac-t with the complainants, and 
thereupon directed the conveyanee to Moore and Hibbert. The défendants 
entered Into possession of the property and began work thereon, under the 
conveyanee made by complainants and a subséquent deed of Moore and Hib- 
be'rt to them, and became the owners thereof in fee. The complainants hâve 
fuUy performed on thelr part, and the remaining Installments of purchase 
money, amounting to the sum of $23,333 and interest, hâve matured, and no 
payment has been made thereon, exeept the sum o£ $1,075.22. The answer 
concèdes the making of the several written contraets and the deed by com- 
plainants as set forth in the bill, but dénies any représentations, requests, or 
promises on their part to the complainants respecting the making of convey- 
anee to Moore and Hibbert, or otherwise. It avers conveyanee from Moore 
ind Hibbert to the défendants, after the exécution of complainants' deed, by 
âeed dated December 12, 1890, which recites only, respecting the complain- 
ants' clalm, that it is "subject to vendor'B lien thereon to Green, Main, and 
Brown," and thereupon avers that the previous contracta were merged, and 
that the contraets between Moore and Hibbert and the défendants were. In 
effect, for advances to be made by the latter upon a joint venture of both par- 
ties. The answer further sets up certain false représentations by Moore and 
Hibbert, upon which the défendants relied, and which Induced the making 
of thèse contraets for the sole purpose of mining for iron ore; that they ex- 
pended $25,000 in endeavors to develop the property for that objeet; that no 
body of iron ore existed on the land, and the property was worthless; that 
immediately upon the discovery of the truth the défendants ofCered to Moore 
and Hibbert resclssion oï the contraets and conveyanee, refused to proeeed 
therewith, and immediately abandoned possession of the property; that Moore 
and Hibbert refused to aecept rescission, but the défendants hâve never since 
had possession, nor asserted any rights in the premises; and that the com- 
plainants subsequently sold the entlre propei"ty under certain foreclosure pro- 
ceedings, to which thèse défendants were nominal parties, but without Per- 
sonal service or appearance. The answer also attempts to ralse the ques- 
tion whether relief in equity Is not exeluded by adéquate légal remédies. The 
évidence, so far as It is deemed materlal, Is referred to In the ppinloo. 

Haring & Frost, for complainants. 

Van Dyke, Van Dyke & Carter, for défendants. 

SEAMAN, District Judge (after stating the facts as above). 
Upon each side an objection is raised which must be determined 
before inquiry is open upon the merits: (1) By the défendants, 
that équitable jurisdiction is barred, because there is an adéquate 
remedy at law; and (2) by the complainants, that the défenses of 
false représentations or mistake can be heard only upon a cross 
oill for affirmative relief. 

1. The flrst objection is met by the doctrine, which is established 
for this court, whatever may be the conflict in other jurisdictions, 
that: 

"The grantee Is not direetly liable to the mortgagee, at law or In equity; 
and the only remedy of the mortgagee against the grantee Is by bill In equity 
in the right of the mortgagor and grantor, by virtue of the right In equity 
of a ereditor to avail himself of any seeurity which his debtor holds from a 
thlrd person for the payment of the debt. Keller v. Ashïord, 133 U. S. 610, 
10 Sup. et. 494; WUlard v. Wood, 135 U. S. 309, 10 Sup. Ct. 831;" Insurance 
Oo. V. Hanford, 143 TJ. S. 189, 190, 12 Sup. Ot. 437; WUlard v. Wood, 164 
U. S. 502. 519, 17 Sup. Ct. 176. 

If, therefore, it be àssumed that this point is well presented by 
the answer, it must be overruled. 

2. The second contention, on behalf of the complainants, which 
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would debar any défense of fraud or mistake in the transaction 
arising between their grantees and mortgagors and the défendants 
as succeeding grantees, except through the afiQrmative and direct 
relief of rescission nnder a cross bill, for which Moore and Hibbert 
are indispensable parties, is, in my opinion, untenable. The au- 
thorities cited to that end would be applicable in an action of fore- 
closure by Moore and Hibbert, and it may be that their actual 
présence as parties hère would authorize such course. But they 
are neither présent, nor within the jurisdiction of the court. On 
the other hand, the complainants are in a court of equity, seeking 
subrogation to the rights of Moore and Hibbert, and no relief can 
be granted unless it accords with the pi'inciples of equity, which are 
"founded in benevolence, and administered to promote justice and 
right." They are strictly limited to such rights and benefits as 
Moore and Hibbert could enforce against the défendants. City 
Mission v. Brown, 158 U. S. 222, 227, 15 Sup. Ot. 833; Willard v. 
Wood, 164 r. S. 502, 521, 17 Sup. Ct. 176. So considered, the de- 
fendants are entitled to the full beneflt of the rule which permits 
défensive relief in equity whereby any fraud or mistake which 
would defeat recovery as between the contracting parties may be 
set up by way of défense to defeat the enf orcement of the apparent 
obligation or liability for the beneflt of a stranger to the contract, 
as creditor or mortgagee. 2 Pom. Eq. Jur. § 872; Tarleton v. 
Vietes, 1 Gilman, 470; Benedict v. Hunt, 32 lowa, 27. Eescission 
may be necessary for complète relief between the contracting par- 
ties, but when the creditor or mortgagee of one contractor is per- 
mitted to corne in for its enforcement against the other party ac- 
cording to equity, he muât be subjected to any showing of facts 
which would prevent recovery in a suit by the contracting party. 
To deprive the défendants of this right because the necessary party 
for a decree of rescission has not been brought in would close the 
doors of equity against the équitable considérations which are of 
the essence of the jurisdiction. In this view, the answer tenders 
a valid défense. 

The allégations of the answer are, in my opinion, fully sustained 
by the testimony, as to the représentations made by Moore and 
Hibbert, and the défendants' reliance upon them in entering into 
the purchase in question. Those représentations were made in the 
written report of Oapt. Hibbert, and in the oral statements by 
Moore and Hibbert, which are shown by the testimony of Timlin, 
Turner, and Burke. The testimony of Moore and Hibbert is in 
many respects evasive, and, upon the whole, cannot be regarded 
as materially contradicting the défendants' witnesses. Moore and 
Hibbert were well known by the défendants as men of large ex- 
périence in iron mining; had been prospectors and operators 
in the Lake Superior mining district for many years; and their 
réputation in such matters gave good ground for assuming that 
their explorations would be well conducted, and their information 
reliable, as to the conditions found. Their représentations appear 
of the foUowing effect: That the property oflered for sale con- 
sisted of about 1,000 acres, covering 4 miles in length; that on one 
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portion there was a trench showing an immense body of solid iron 
ore, 12 feet in width, and, if the trench were çontinued south, it 
would show a still greater width, because the ore extended under 
the ground in that direction ; that at another place on the property 
there was an immense 'outcropping of manganiferous ore; that on 
the eastem end, at the bottom of the creek, there was solid ore 20 
feet wide, and running under the earth, being from 150 to 250 feet 
lower than the exposed ore on the hillside; that on the west end 
of the property there was a large body of ore, solid and in place, to 
the width of 100 to 150 feet; that ail of the foregoing deposits of 
ore were in one lead, and covered a distance of 4 miles ; that they 
(Moore and Hibbert) had become familiar with the geological forma- 
tions existing in Virginia, and assured the défendants that there 
was a continuons vein of ore in place on the property, of which they 
had found the foot wall and hanging wall, and the ore in place be- 
tween them ; that there was on the property a permanent deposit 
of ore of great depth, which had been found by them to be in place; 
that the iron ores in Virginia were of two kinds, — limonite or drift 
ore, which lay over the limestone strata, and iron ore in place, or 
regularly stratifled, lying between the sandstone foot wall and the 
limestone hanging wàll; that the deposits upon this property were 
of the latter class, which were always permanent and of great 
depth; that 3,000,000 tons of ore were in sight upon the property; 
that Moore and Hibbert had tested the vein in the creek bottom to 
the width of 20 feet; that there was a vein of ore 4 miles long, 
which they had tapped in several places and found continuons and 
in place; that every test pit upon the property was bottomed on a 
solid ledge of iron ore in place; that they had made suflicient ex- 
plorations to establish the fact that the ore was in place between 
the foot wall and hanging wall, and regularly stratifled, and in 
large quantifies, — one end of the vein being at least 20 feet, and the 
other at least 100 feet, — and they had found and traced the foot wall 
the entire length of the property. The défendants assert that 
they entered into the contracts with Moore and Hibbert relying en- 
tirely upon thèse assurances, and there îs no évidence which fairly 
raises a doubt upon this point. It is true that both Timlin and 
Turner made separate visita to the property before concluding the 
arrangement, but they were each informed by Moore and Hibbert 
that the owners had more favorable offers, and would not permit 
further explorations before purchase, and that the explorations 
which they had made as the f oundation of their assertions could be 
relied upon for closing the purchase; and the testimony further 
shows that the inspection upon thèse visits could not hâve dis- 
closed the true state of the previous explorations, or their results, 
without reopening the trenches and pits, for the reason that ail of 
the alleged indications of ore were then covered by surface flUing. 
The représentations upon which the défendants relied were of ex- 
isting facts; of conditions which were discoverable by an expert in 
the careful and systematic explorations, which were justly pre- 
supposed, both from the written report and the oral statements. 
They are clearly distinguishable in ail essential features from the 
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meie expi-essions of opinion or judgment, or the justifiable "trade 
talk," wliieh mark the Une of cases cited on behalf of the complain- 
ants, of which Development Oo. v. Silva, 125 U. S. 247, 8 Sup. Ct. 
881, and Tuck v. Downing, 76 111. 71, are examples. Disregarding 
ail estimâtes of the amount of ore "in sight," or of the daily output 
promised, the facts stated as to the vein of ore found in place, and 
of its discoverable extent and depth, if true, would give assurance 
of a valuable mining property, when taken in connection with the 
accessibility, and other patent éléments. The testimony demon- 
strates that no such facts existed; that there was no body or vein 
of ore in place which fnlfilled the représentations in any substan- 
tial particular. Although some iron ore was found, it was largely 
of so-called "wash ore." There was no considérable body in any 
place, and none of the évidences were found which Moore and Hib- 
bert specifled as showing a body or vein of ore. It further appears 
from the testimony of Moore ajid Hibbert, introduced by the com- 
plainants, that no such explorations were made, either by them or 
under their direction, as were clearly implied by their report and 
were expressed in their oral statements, but that, resting upon as- 
sumptions from surface indications and hearsay, they imposed their 
mère déductions therefrom upon the défendants as facts ascertained 
by actual explorations. 

The complainants urge that the proofs do not show that the prop- 
erty is worthless, in fact, for mining purposes, and that the eiÈEorts 
on the part of the défendants for its development were insufBcient. 
But this objection is without force, as it appears that their actual 
expenditures to that end amount to over $16,000, aside from the 
payments for purchase money ; that the work was conducted by 
mining experts; that it was prosecuted with diligence and skill, 
and to the utmost extent which could reasonably be required to 
divulge that there was no ore attainable in substantial quantity, 
and that the évidences of its existence specifled in the représentations 
were not présent in the land. The bona fldes bf the complainants is 
also asserted as favoring their right to maintain this action, and they 
earnestly dispute the testimony which is introduced on behalf of the 
défendants as tending to show conduct on their part in aid of tte 
deceit, and their information of the défendants' reliance upon the false 
représentations ; but the right of Moore and Hibbert is the vital issue, 
and the utmost of good faith on the part of the complainants cannot 
aid their recovery hère, if Moore and Hibbert are without right. As 
above indicated, my conclusions are in favor of the défendants upon 
this issTie, and tiie bill of complaint must be dismissed for want of eq- 
uity. It is 80 ordered, with costs against the complainants. 
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TRBNTON TEEKA COTTA 00. v, OLAY SHINGLB CD. 
(Circuit Court, D. New Jersey. Aprll 20, 1897.) 

1. Repormation of Contracts— Mistake. 

A clérical mistake by one paxty In reducing the terms agreed upon to 
writing, whlch Is elther shared in or known to be a mistake by the other 
party at tlie time of exeeuting the contract, Is sufflcient ground for decree- 
ing a refonnatlon. 

2. Same. 

The owner of a patent for day shlngles proposed In wrltlng to glve to a 
manufacturer a license for certain states, and, amông other provisions, 
stlpulated that the licensee was to pay royalties upon at least 3,000 squares 
of the patented shingles each year. After some negotiations, resulting In 
modifications of other provisions, but wlthout any objection by either 
party to this stipulation, the licensee by letter authorlzed the licensor to 
draw up a contract on the basis of the terms agreed upon. Thèse terms 
were set forth in the letter, but with a statement that royalties were to 
be paid. In any event, on 30,000 squares per annum, Instead of 3,000. 
Beld, on the évidence, that this was a derical error known to be such by 
the licensor at the time of exeeuting the contract, and that a refonnatlon 
should therefore be decreed. 

Geo. W. Macpherson and John T. Bird, for'complainants. 
Linton Satterthwait, for défendants. 

KIRKPATRIOK, District Judge. This bill is filed to reform a 
contract entered into between the Trenton Terra Ootta Company, 
the complainants herein, and the Olay Shingle Company, the de- 
fendants, bearing date January 29, 1892. It appears from the évi- 
dence in the cause that the défendants, résidents of the state of 
Indiana, were the owners of a patent for the maniifacture of clay 
shingles, and were désirons of having their shingles manufactured 
and sold on royalty in the Eastern markets. To that end they en- 
tered into negotiations with the Trenton Terra Cotta Company, 
who owned a large plant in Trenton, N. J., suitable for the pur- 
pose, and some time in the latter part of the year 1891 submitted 
a fprm of agreement, in which it was, among other things, provid- 
ed that the Clay Shingle Company should give the Trenton Terra 
Cotta Company the right to manufacture their patented tile at 
Trenton, N. J., and the exclusive right to sell and use the same in 
the states of New Jersey and Delaware, and the right to sell and 
usé (not exclusive) in the state of New York; thé Trenton Com- 
pany to pay |2,000 as an advaiice on the royalty when the papers 
were executed. , For this advance no condition was imposed as to 
tîiè amoant of tile to be made in 1892, but during every year after 
1892 the said Trenton Company was to be required to make not 
less than 3,000 squares, or pay the royalty on that amount. The 
said proposed agreement also provided that the price of the tile 
sold by the Trenton Company should not be less than $6.50 per 
square delivered upon the cars or wagons at their factory, and that 
there should be paid the Clay Shingle Company a royalty of 50 
cents per square for each 100 square feet of tiles made at their 
factory, and sold within the allotted territory. This proposition, 
as a whole, was not satisfactory to the Trenton Company. In a 
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letter dated December 30, 1891, thej stated their objections to be 
the payment of |2,000 for advance royalties, tlie time wlien the 
payment of royalties should begin, and their failure to obtain the 
exclusive right of sale in the state of New York as well as in the 
States of New Jersey and Delaware. In this same letter they re- 
turned to the Glay Shingle Company the copy of the proposed 
agreement which had been submitted to them. On January 1, 
1892, the Clay Shingle Company, replying to the letter of the Tren- 
ton Company of December 30, 1891, receded from their demand 
for the ?2,000 for advance royalties. They say they do not care 
about the Trenton Company binding themselves to a fixed royalty 
inside of two years, provided they will agrée to make ail the tiles 
necessary to supply the demand, and use business facilities to cre- 
ate a demand; and they hâve no objection to giving the exclusive 
right to sell and use in New York, as well as in New Jersey and 
Delaware, if they (the Trenton Company) would supply the demand. 
In fact, they would be glad to hâve the Trenton Company take ail 
the New England states as well upon the same terms. Nothing 
was said in this correspondence by either of the parties as to the 
other terms of the proposed contract except that Mr. Elder, speak- 
Ing for the Clay Shingle Company, says: 

"If I had about two heure talk wlth you, I think I could convince you that 
there Is nothing In the agreement but what Is just and right, giving you ample 
rlghts in the manufacture and sale of tUe, and guardlng our Interests In a 
way that la right and proper." 

Up to this point in the negotiations it will be observed that no 
suggestion had been made that the number of squares which the 
Trenton Company should manufacture each year or pay the roy- 
alty upon should exceed the 3,000 squares provided for in the orig- 
inal proposition, either by the Trenton Company as an inducement 
that the modification of the agreement insisted upon by them 
should be granted, or by the Clay Shingle Company as a considéra- 
tion for enlarging the concessions of their grant. On the contrary, 
the terms of the contract seem to hâve been satisfactory to both 
parties except as to the disputed matters above referred to. On 
January 13, 1892, the Trenton Company wrote to the Clay Shingle 
Company : 

"Draw up your lease, leaving eut the advance royalty, and make no restric- 
tions a» to amount of shingles we must make durlng *92 & '93. After '93 you 
can make It 30,000 squares, and glve us the exclusive right, as I stated in my 
first letter, for N. Y., N. J., & Del. The clause binding us not to manufacture 
other shingles we will concède to now." 

This letter deals with ail the disputed questions, and settles 
them, and, in addition, changes the minimum quantity to be paid 
for in each year from 3,000 squares to 30,000 squares, thereby rais- 
ing the amount to be paid annually from $1,500 to |15,000. The 
complainants charge in their bill that this was the resuit of a 
mistake, and it is this mistake they ask to hâve rectified by the 
court, so that the contract may conform to the intention of the 
parties. 

When an instrument is drawn which is intended to carry into 
effect an agreement previously entered into, but which by mis- 
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take does not fulflU that intentioD, equity will correct the mistake. 
Wintermute v. Snyder, 3 N. J. Eq. 489. A careful considération 
ot the évidence leads me to the conclusion that the offer of the 
Trenton Company in the letter of January 13, 1892, to pay each 
year after 1893 a royalty on 30,000 squares was the resuit of a 
clérical errer or mistake on the part of the Trenton Company, 
either ehared in by the Clay Shingle Company, or known to be a 
mistake by the Clay Shingle Company at the time it executed the 
agreement. If that be so, the contract should be reformed in that 
respect. Kerr, Fraud & M. (2d Ed.) 498. I cannot believe that the 
Trenton Company, having refused to accept a license from the Clay 
Shingle Company for the manufacture and sale of tile because re- 
quired to pay the small sum of $2,000 for advance royalties, and 
be bound to pay royalties on a minimum of 3,000 squares per an- 
num, should voluntarily and without solicitation bave agreed to 
bind themselTes to pay royalty on ten times the amount of tile 
which the patentée had asked for. Nor can I conceiTe it possible, 
in the light ôf the correspondence, that the Clay Shingle Company 
could bave expected them to do so; the advantages to be derived 
by the Trenton Company from the change of terms in regard to the 
payment of advance royalties, the deferred time when payment 
should begiiï on minimum amount sold, and the extension of ex- 
clusive territory not being at ail commensurate with the obligation 
to pay $15,000 a year instead of |1,500. It is now contended on the 
part of the Clay Shingle Company that the extension of the ex- 
clusive privilège to sell in New York was suiScient inducement for 
the increased minimum output, but a perusal of the letter of Jan- 
uary 1, 1892, will show the small value then put upon that conces- 
sion by the Qlay Shingle Company. It was surrendered willingly, 
and apparently the Clay Shingle Company would bave been glad 
to hâve the rights to New England go with it; the sole condition 
being that the Trenton Company would make ail the tile neces- 
sary to fiU the orders. It cannot be questioned that, if the letter 
of January 13, 1892, had been silent in regard to the minimum 
number of squares to be paid for in each year beginning January, 
1894, that 3,000 would hâve been the number inserted in that clause 
of the contract, because up to that time no other number had been 
mentioned. It was the number in the minds of both the contract- 
ing parties. It was one of the provisions of the contract about 
which no question or objection had been raised. When the dis 
puted matters had been agreed upon, it was just as natural that 
the clause in the original contract in relation to the 3,000 squares 
as the number to be paid for each year should be inserted in the 
agreement as it was that the clause in relation to the priée at which 
the tile must be sold bv the Trenton Company should remain. We 
must assume that, in the absence of any reason for a change in the 
minds of the parties, they had no intention to make one, and that, 
if the contract now calls for the yearly payment on 30,000 squares 
instead of 3,000 squares, it was the resuit of a mistake which was 
mutual, in that it was not in the contemplation of either party at 
the timé the agreement was signed. For a mutual mistake, shared 
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in by both parties, equity will afford relief. Paget v. Marshall, 28 
Ch. Div. 235. Courts of equity will relieye against mistakes, and 
will correct and reform deeds and instruments of the most solemn 
character to grant such relief. 1 Story, Eq. Jur. § 152. The only 
conditions to granting such relief are that the mistake must be 
mutual, and clearly proved. It seems to me that no one can read 
the history of this negotiation and the correspondence between 
the parties without coming to the conclusion that 3,000 squares 
was the number which both parties intended to insert in the con- 
tract, and that the insertion of the larger number was the resuit 
of a mutual mistake or a mistake on the part of the Trenton Com- 
pany, known to be such by the Clay Shingle Company at the time 
the contract was executed. The complainantsare entitled to the re- 
lief prayed for, and decree should be entered accordingly. 
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(drcnlt Court, D. Minnesota. October 16, 1896.) 

1. Iksoltbnct— Préférences. 

Under the Minnesota etatute dedarlng void conveyances by "any In- 
solvent debtor or a debtor in contemplation of insolvency, wlthln 90 days 
of making an asslgnment," It is necessary, beyond the fact of Insolvency, 
to show an Intent to glve a préférence, and also that the créditer knew or had 
reason to know of the insolvency. 

S. Samb— EvrDBi*CB. 

A mortgage given by a manufactnrlng and trading corporation a short 
tlme beforë its failure, not at the request of Its creditors, but on Its own 
motion, and for the purpose, not of aCfording greater securlty, but of re- 
leasJng other seeuritiés in possession of the creditor as collatéral, and pro- 
curing an additional loan, held, uhder the clrcumstances and on the évi- 
dence, not to hâve been given in contemplation of insolvency, or to hâve 
been recelved with reasonable cause on the part of the creditor to believe 
that the debtor waa Insôlvent, wlthln the meanlng of the Minnesota statute. 

This was a suit in equity by A. B. Moore, receiver of the Great 
Western Manufacturing Company, against the American Loan & 
Trust Company of Boston and others, to set aside a mortgage as void, 
on the ground that it was made in contravention of the insolvent law 
of Minnesota. 

Cotton, Dibbell & Reynolds, for plaintifl. 
Washbum, Lewis & Bailey, for défendants. 

LOOHEEN, District Judge (orally). In this case, if there were 
any question as to the sufflciency of the complaint at this time, the 
évidence has been presented and the case tried upon the theory that 
it is an action to set aside this mortgage to the American Loan & 
Trust Company, on the ground that the same was a préférence in 
fator of the electric corporation, and contrary to the insolvent laws 
of the State; and, if there were any defect in the complaint (which I 
do not détermine), I think an amendment ought to be allowed, so as 
to présent the case in the pleadings as the parties hâve chosen to pré- 
sent it in theip évidence and in the argument before the court 
80F.-4 
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I think that counsel for complainant is correct in his position that 
this is not in any sensé an action to rescind the conveyance, but to 
hâve it declared void upon the ground that it was made in contraven- 
tion of the provisions of the state insolvent law. It is brought by thè 
receiver, representing and in the interest of the creditors; aad he is 
not obliged, as a condition for obtaining the relief sought, to place the 
other party in statu quo, nor to return the money or securities which 
were parted with in making this conveyance. It seems that the 
Great Western Manufacturing Company commenced business in the 
beginning of the year 1893; and in December, 1894, its business came 
to an end by an entire collapse or failure, accompanied at the time 
with attempts to give préférences to certain creditors, — a Mrs. Lamb, 
ïa whose favor judgment had been confessed, and a Chicago créditer, 
to whom securities were turned over at the time. Therefore it is not 
strange that the creditors should look with suspicion upon a mort- 
gage of this kind, given so recently before the failure, and in favor of 
a corporation which had been a creditor of the Great Western Manu- 
facturing Company to a considérable amount. The conveyance, be- 
ing executed so near the time of the collapse of the morfgagor, would 
naturally raise a suspicion as to the character of the conveyance itself. 
The question now before the court is as to the character of this con- 
veyance, in view of the évidence in the case, which appears to be very 
full and exhaustive. Our statute, as cited in complainant's brief, 
recites that: 

"Conveyances and payments made and securities given by any Insolvent 
debtor or a debtor In contemplation of insolvency, wltliln nlnety days of maiing 
an assignment, as provided by section one of this act, with a view of giving 
a préférence to any creditor upon a pre-existlng debt, or to any persons under 
liablllty for suoh debtor, over another, shall be void as to ail creditors or per- 
sons receivlng the same, who shall hâve reasonable cause to belleve that auch 
debtor was Insolvent" Gen. St. Minn. 1894, § 4243. 

In order to détermine the character of the conveyance which is 
attacked in this suit, it is necessary to consider the condition of the 
parties, the negotiations between them, and the circumstances under 
which thèse negotiations were had. It appears that the Great West- 
ern Manufacturing Company was engaged in the manufacture of 
goods connected with the use of electricity, and was also trading in 
similar goods purchased from other manufacturers or dealers, and 
Bold by the company in its stores in Chicago, St. Louis, and perhaps 
Duluth; so that it was to a certain extent a trading, and not ex- 
clusively a manufacturing, concern, and it is possible, therefore, that 
the law referred to by counsel as to technical insolvency would apply 
to a corporation of this kind, — that is, it would not be necessary that 
it should not hâve sufflcient assets to pay its liabilities in the ordinary 
course of business if they were carefully administered, but insolvency 
would occur where there was an inability to pay its debts as they 
matured and were demanded. That would be an act of insolvency 
in the case of a trader, and possibly in a case of this kind. The évi- 
dence does show that this corporation was, perhaps, during the 
entire negotiations resulting in this mortgage, or, at any rate, before 
the exécution of the mortgage, technically insolvent in the latter 
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sensé, and also that the same was known to the agent of the electric 
corporation, the beneticïary of the mortgage, before the negotiations 
were complète^. It is necessary, beyond the fact of insolyency, to 
show that the créditer had reason to know of the insolvency; and, 
further, it is necessary to show an intent to give a préférence to the 
créditer. It is argued on the part of counsel for complainant that 
it is only necessary that this should Be the motive actuating the mort- 
gagor, and that it is immaterial that the créditer for whose beneflt 
the mortgage is made had any such purpose, intention, or knewledge. 
It would be rather extraordinary that a debtor should give a préf- 
érence to a créditer without the knewledge and consent or participa- 
tion of the créditer. But I hardly think that in a case of this kind 
it would make much différence. It might pessibly do so where the 
créditer was a relative of, or where coniîdential or persenal relations 
existed between him and, the debtor, so that the latter might hâve a 
peculiar regard for the créditer, and, without consulting him, de an 
act for his beneflt which the créditer might not hâve adopted. But 
that is semething beyond the ordinary course of business in matters 
ef this kind; so that, in determining whether this mortgage was 
given by the debtor, the Great Western Manufacturing Company, for 
the purpose er with a view of giving a préférence te this particular 
créditer, we hâve to consider the relation of the parties, and the cir- 
cumstances of the transactions at the time they eccurred. There is 
nothing in the relations ef thèse parties, as disclosed by the évidence, 
which would show a probability that the debtor would act in the 
manner I hâve indicated, as might be donc in case of relationship, or 
something that might cause the debtor to feel a more than ordinary 
interest in the affairs ef the créditer. In this case the évidence dis- 
closes nothing more -than the ordinary relation ef debtor and creditor, 
and ne particular reason why the debtor should favor this particular 
créditer more than any other créditer, aside from business reasons. 

Ordinarily, in cases of préférence, the créditer is the one who 
urges the giving of the security; is anxious that it be given hastily, 
and the contract be made immediately, se that the matter may be 
clesed up and get eut of the way. This case dees not seem te hâve 
any of thèse characteristics about it. It does not appear that at the 
time of thèse negotiations there was any appréhension en the part of 
the créditer with respect to the indebtedness, although it dees appear 
there was an indebtedness of some $52,000, $24,000 of which was due, 
and that at the time Mr. Johnson came to Chicago, and had a con- 
férence with Mr. Gilman en the subject, he was informed that the Com- 
pany was not prepared to make a payment ef that ameunt at that 
time, or any part of the debt. But this does not appear to hâve cre- 
ated any anxiety en the part of Mr. Johnson. The debt of the electric 
Company at that time was not unsecured, but was secured by the in- 
dorsemènt of the directors ef the Great Western Manufacturing Com- 
pany. It was also secured by the bonds of the Fond du Lac Company, 
and I think there is nothing in the case which shows that the electric 
corporation did not at that time feel itself entirely safe and secured. 
There does not appear te be anything in the action ef the company 
that Mr. Johnson then represented, and Mr. Bartlett later, which dis- 
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closes any anxiety on that point. It appears that the electric cor- 
poration's business, or, at any rate, a considérable portion of it, was 
making loans to concerns interested in manufacturing or handling 
electric goods, and also dealing in the securities of electric companies; 
and the proposition which resulted in the making of this mortgage, 
which is now attacked, does not seem to hâve corne from the créditer, 
the electric corporation, but from the debtor, the Great Western Man- 
ufacturing Company. The object as expressed in the negotiations be- 
tween the parties, was not, as far as the testimony discloses, for the 
purpose of giving the créditer greater security than it already had, 
but rather with the purpose of releasing a portion of the creditor's se- 
curities which it then held in its hands, so as to make the same avail- 
able to the Great Western Manufacturing Company, for the purpose 
of raising other meneys to be used in the continuation of its business. 
It was stated that Mr. Gage, a banker in Chicago, would make a loan 
to a considérable amount upon thèse securities if they could be gotten 
from this electric corporation; and there was also in view the ex- 
pected sale of the Fond du Lac property, for which, as was repre- 
sented to the agent of the electric corporation, the Great Western 
Manufacturing Company had a standing offer of $100,000 (which, as 
ail parties then understood it, would place the company in easy cir- 
cumstances as far as cash was concerned) ; but the company desired 
to hold on to the property with the hope of realizing $150,000 from it. 
Uuder thèse circumstances, one object of the Great Western Company 
was to obtain control of thèse securities held by the electric corpora- 
tion. The proposition was that the electric corporation should in- 
crease its loan by |30,000, and instead of keeping the security which 
it then had upon thèse Fend du Lac assets, which, if surrendered, could 
be promptly used by the Great Western Manufacturing Company, the 
latter should place a mortgage upon ail its machinery, implements, 
plant, and real estate at Duluth, to cover the indebtedness of $52,000, 
and an additional loan of $30,000, which was requested of the electric 
corporation, and also cover $20,000 more of bonds, the sale of which 
would enable the mortgagor to realize something near that amount 
in ready money for its use. There does not seem to hâve been any 
haste in this matter made by the créditer, as in the ordinary case 
where he is seekîng a préférence, or where either of the parties are 
expecting insolvency. Thèse negotiations cemmenced early in Au- 
gust, and extended until the 13th day of November, when the mort- 
gage was finally executed. I believe it did not pass for some days 
later than that. In the meantime a statement of the affaira of the 
Great Western Manufacturing Company was made by Mr. Gilman, 
and transmitted to Mr. Bartlett, at Boston, who then represented 
the electric corporation, presenting the affairs of the company, as 
appears from the testimony, substantially as they were présentée to 
Mr. Johnson. I do not see anything in the case from which I am 
convinced that the electric corporation regarded the affairs of the 
Great Western Manufacturing Company as being différent f rord what 
they were represented to be in this communication to Mr. Bartlett, 
and by the personal représentation made by Mr. Simends in connec- 
tion therewith. It does not appear to me that the évidence discloses 
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anything which would fairly give Mr. Johnson reason to apprehend 
that there was a crisis pending in the affaire of this company at that 
time or in the near future. They had représentations from Mr. Gil- 
man that the Great Western Company could get $100,000 from the 
Fond du Lac Company at any time it chose to take it; that they 
had a standing offer for that amount; but, if they allowed that to 
stand in abeyance, and if thèse negotiations were carried out, they 
were to hâve $28,000 additional from the electric corporation, and 
they were to hâve $20,000 of bonds. There was an agreement by the 
creditors àt Duluth that they would furnish $15,000 of other money. 
There was also a statement made by Mr. Gilman, with respect to the 
oufstanding indebtedness, that much of it would not be pressed, but 
could be renewed, and was in the nature of permanent obligations, 
not pressing at the time. 

It seenis to me that this conveyance was not one which was asked 
by the créditer. It was one to which the creditor consented after a 
careful, painstaking examination of ail the facts; and the purpose of 
it was not, as far as the creditor, and, I think, as far as the debtor, 
was concemed, to add to the security of the creditor, nor to give a 
préférence, nor with the idea that the company was about to close up, 
but was made for the purpose of getting from the same creditor an ad- 
ditional loan, — getting from the same creditor certain securities which 
it had, and which the debtor supposed could be used in connection 
with its business, and from which, if the security could be changed, 
oîher moneys might be realized by the debtor. That, in my opinion, 
was the purpose of this negotiation. It was not carried on with any 
idea of closing up the business of the company, or of giving any préf- 
érence at the time this conveyance was madei At the time this mort- 
gage was given, I think that there was nothing that would cause to 
either of the parties appréhension of the collapse of the Great Western 
Manufacturing Company, although that occurred very soon after the 
conveyance. Perhaps it was hastened by the fact that the mortgage 
was made, when, being placed upon file, it came to the knowledge of 
the other creditors. THmes then were so panicky that I do not know 
but the court ought to take notice thereof with regard to the appré- 
hension which a conveyance of that kind might convey to other cred- 
itors, — a mortgage made for the security of a corporation known to 
hâve been a creditor to a considérable amount of the Great Western 
Company, without knowledge of the real facts in the case, without 
knowledge of the fact that other securities had been surrendered, 
which were more available to the debtor, and perhaps without knowl- 
edge that additional cash had been placed in the hands of the debtor 
by means of this arrangement. Whatever the reason was, the col- 
lapse came. It seems to me that it could hardly hâve been, and I do 
not think it was, anticipated. I am of the opinion, from this testi- 
mony, that it is not shown that this mortgage was made with a view 
of ^ving a préférence, and judgment will be entered for the défendant. 
Ordered accordinifly. 
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SANFORD et aL T. JSAVINGS & LOAN SOO. et aL 

(Circuit Court, N. D. Callfomla. October 3, 1893.) 

1. Resultino Trusts — Rédemptions fbom Fobeolosubb Sale — Evidence as 
TO Advances. 

Testimony and drcumstances hdd to show that certain moneys furnished 
by a savings bank to aid In effectlngi the rédemption of real estate from 
foreclosure and tax sales were in faet a loan to tlie original owner, and that 
the légal tltle whieh became veeted In the baok af ter rédemption waa held 
merely as security and In trust for such owner, so that his Personal repré- 
sentatives were entltled to redeem It 

5. CoNSTITUTrONAL LaW— TAXATION OF MOBTGAQBS— TrUST DbEDS. 

Const. Cal. art. 13, § 4, requiring the interests of mortgagors and mort- 
gagees to be separately assessed, and making void any contract by whlch the 
debtor is bound to pay the tax of the mortgage interest, applies to a trust 
deed Intended as a mortgage. • 

Il Same — Rétrospective Effbct. 

The provision of the constitution requiring separate assessment and taxa^ 
tlon of the respective interests of mortgagor and mortgagee applies to mort- 
gages made before the adoption of the constitution, where the only stipula- 
tion was for Interest at a fixed rate. 

4. MoRTGAGES— Rédemption fkom Sale — Taxes. 

Where a mortgagee, holding under a trust deed, claims the entlre owner- 
ship, and retums the enttre property in his own name for taxation, the 
mortgagor, on being decreed to hâve a right to redeem, will be chargea only 
wlth the taxes properiy assessable agalnst his equlty of rédemption. 

6. Tendbb— AcTS ExcusiNG Tendbb. 

Under Olv. Code Cal. § 1511, subd. 3, two things are necessary to excuse 
a tender: (1) An act of the creditor, intended or natm-ally tending to induce 
the debtor not to make It, and (2) the eff ect thereof In actually inductng 
him to wlthhold It; and. If the debtor was not prepared to make a tender, 
the credltor's act does not excuse him. 

John A. Stanly, Garrett W. McEnemey, George R B. Hayes, and 
T. L Bergin, for complainajits. 

A. N. Drown and Philip G. Galpin, for respondents. 

McKENNA, Circuit Judge (orally). In this action the complain- 
ants claim the right to redeem a pièce of land in Contra Costa 
county, called "Los Meganos," or "Marsh Eanch." The respond- 
ents hâve the légal title, but complainants allège it was received 
in trust for James T. Sanford, and now held in trust for com- 
plainants, as his légal représentatives. To quote from Mr. Stan- 
ly's argument: "The record, bill, answer, and proof show that long 
prior to the connection of any party to this suit with the subject- 
matter the title had become eo vested that °^/ioo undivided parts 
belonged to one set of owners, and "/loo belonged to another owner 
or owners." Ail parts, however, became vested in James T. San- 
ford prior to July 3, 1872, and afterwards passed from him, divid- 
ing again for a while, and afterwards uniting again in the re- 
spondents; and complainants, counsel sâys, therefore are aflected 
by différent states of facts and diflferent rules and principles of 
law. The »'/ioo parts came to Sanford by deed dated November 
1, 1871, the deed being from Charles P. Marsh, and Alice F. and Wil- 
liam Cameron. The deed recited that it was subject to a mort- 
gage for $259,333 of the purchase money, and two deeds of trust 
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made by Marsh to E. W. Burr and B. D. Dean. The mortgage was 
duly foreclosed, and the property bought in by Alice F. Cameron 
and Charles P. Marsh. The first, and, I think, the material, oon- 
troversy, is about the rédemption from this sale, and the parties 
by w-hom and the character in which the money was furnished. 
However, on the 3d of July, 1872, Sanford conveyed ail of the 
property to the Brentwood Ooal Oompany, and the latter gave him 
a mortgage to secure $90,000 of the purchase price. This mort- 
gage was assigned by Sanford to one Bowdoin on the 12th of May, 
1873, "upon the terms and conditions contained in a certain agree- 
ment between the parties hereto, bearing even date herewith." 
This agreement shows that the assignment was in trust to secure 
the payment of a certain number of promissory notes made by 
Sanford to varions parties, ail of which were made April 1, 1873, 
and to become due at varions dates in 1874. By the agreement 
recited they were made and delivered on the day of the agreement, 
to wit, the 12th day of Mav. 1873. The agreement recites that 
Sanford delivered the mortgages to secure the payment of the 
notes severally, as they should fall due, and Bowdoin accepted 
the mortgages for such purpose, and, if they should be paid as 
they fall due, he will, upon the request of Sanford, deliver up and 
satisfy the flrst-mentioned mortgage, and reassign to him the sec- 
ond. If the notes be not paid when due, Bowdoin, at the request 
of any holder of them, shall proceed to collect the whole and ail 
of them, by foreclosing said mortgages, or by such other légal 
process as may be lawful for that purpose in the state of Cali- 
fomia, and the property described in the first mortgage was to 
be sold first, and, if a surplus remained, it to be paid to Sanford, 
and the Brentwood Coal Company's mortgage reassigned to him. 
If the sale should not produce sufficient to pay the obligation, the 
premises in second mortgage to be sold, and the surplus, to the 
extent of $90,000, to be paid to Sanford, and the balance, if any, 
to the Brentwood Coal Company. If ail the premises should not 
realize suflûcient to pay the obligations, the amount realized to be 
divided proportionately. The Marsh-Cameron mortgage was fore- 
closed, as I hâve said, and the property bought by Alice Cameron 
and Charles Marsh for the sum of $199,183.80. It was redeemed 
on the 26th day of July, 1875, in the name of George S. Bowdoin. 
The certiûcate reciting -the right to redeem was based on the 
mortgage made by the Brentwood Ooal Company to Sanford, and 
assigned by him to Bowdoin, both of which hâve been described 
above. This certificate he assigned to E. W. Burr as security to 
the Savings & Loan Society for $150,000, which the corporation 
had advanced, and which sum was used in part to eflect the ré- 
demption. To whom this sum of $150,000 was advanced is one 
of the contentions of the parties; the complainants contending it 
was advanced to Sanford, the respondent contending it was ad- 
vanced to Bowdoin, and that he furnished the balance of the 
money. I think the évidence shows it was advanced to Sanford, 
and that he furnished the balance of the money. It is too con- 
clusive to admit of doubt. 
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The rédemption was made on the last day allowed by law. Bow- 
doin made no movement to redeem. It was flrst intended to re- 
deem in Sanford's name. Afterwards, and almost at the last 
moment of time, it was resolved to redeem in Bowdoin's name. 
Bowdoin's testimony is conclusive of it. He made no movement 
to redeem, and on application of Sanford allowed his name to be 
used, expressly agreeing to subordinate the rights he had as trus- 
tée to the lien of the money required for rédemption, and with ex- 
trême carp stipulated against liability of himself and those h» 
represented. In his déposition he testifled that he authorized the 
rédemption of the property, but not for the parties he represented. 
"It was redeemed in my name," he said, "but I did not furnish 
the money, or borrow it. I came to make the rédemption, because 
Mr. Sanford said, through my counsel, that if I redeemed he would 
furnish the money; and my object was that, in the event that the 
property realized more than Sanford paid, he would be able to 
meet the balance of the notes which I still held against him, he 
having already paid the flrst maturing notes. I did not authorize 
the borrowing of the money from the Savings & Loan Society for 
the purpose of making the rédemption, and I did not authorize the 
borrowing of any money from'any person or corporation." As to 
the assignment of the certiflcate, he testifled he flrst assigned it 
by telegraph, and afterwards in writing, but neither borrowed nor 
authorized the borrowing of any money on it, "and the assignment, 
I présume, from what my counsel told me, was on behalf of Mr. 
Sanford." This testimony shows conclusively that Bowdoin did 
not borrow from the Saviûgs & Loan Society the $150,000 as claim- 
ed by it. The testimony further shows that the balance of the 
rédemption money was fnrnished by Sanford by drafts from New 
York, and by sums raised hère on his crédit. 

Thèse facts establish a trust in favor of Sanford to the extent 
of the interest conveyed by the assignment of the certiflcate of ré- 
demption. Hidden v. Jordan, 21 Oal. 92. This rédemption, and 
the relations established by it, become the test of the case, and 
explain ail that took place afterwards. By the foreclosure and 
sale of the 'Vioo, the balance, Vioo, was left subject to the mort- 
gage from the Brentwood Coal Company to Sanford, which we hâve 
seen was assigned to Bowdoin in trust. The Brentwood Coal 
Company was adjudged bankrupt by the district court of the Unit- 
ed States of the Southern district of New York, and one George 
H. Carey was duly appointed assignée of the estate, and was duly 
authorized to sell, and did sell, the estate of said Company in said 
Vioo of said rancho free and clear of any lien thereon, of the mort- 
gage of the Company to Sanford; the lien to attach to the pro- 
ceeds of the sale; and George S. Bowdoin became the purchaser 
thereof. The court subsequently authorized the said assignée t« 
take the receipt of Mr. Bowdoin for $45,000 in payment for the 
property; that is, to accept his receipt, which was virtually the 
receipt of Sanford for that much of the debt of the coal company 
to him. Thea^ are a number of other transactions in which San- 
ford conveyed înterests in the rancho aiter the rédemption from 
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the foreclosure sale, and there were sales for taxes, and sales nn- 
der a judgment obtained against him by F. A. Eaton, who had ad- 
vanced part of the money for the rédemption from the Marsh and 
Cameron foreclosure sale. Thèse interests were purchased by the 
Savings & Loan Society. 

On whose aCcount they were made, as well as the purchase of 
the */ioo of the rancho from Bowdoin, is the second contention of 
the parties. Sanford, immediately after the rédemption of the 
foreclosure sale of the Marsh mortgage, went into possession of 
the lànd, made leases to others, and disposed of its rents and 
profits; and it is claimed that in considération of the surrender of 
the agricultural portion to the bank, he retaining the house and 
certain grounds, the bank was to advance to him funds sufflcient 
to purchase said claims and pay off certain enumerated indebted- 
nesses. The agreement was afterwards modifled, it is further 
claimed, to inclnde the surrender of the house and grounds; and 
in lieu of their rétention Sanford was to receive a certain monthly 
sum. This is denied by the bank, but I think it is supported by 
a fair prépondérance of the testimony. The oral testimony is 
conflicting, but there are circumstances in the case which cannot 
be accounted for on any other supposition. Thè value of the prop- 
erty supports it. It was sufficient to make the bank secure. In- 
terlocutory decree for complainant, with référence to the master 
for an accounting. 

(Febniary 23, 1897.) 

McKENNA, Circuit Judge. The controversy in this case was as 
to the status of certain tracts of land described in the bill,— 
whéther the respondent society was the owner of them, or whether 
they were held in trust by it for Sanford to secure the sum of 
$150,000 and interest, and certain advances and disbursements. 
The interlocutory decree determined the latter. Upon what facts 
and reasoning, is set ont with sufiQcient explicitness in my décision 
rendered October 3, 1893. The interlocutory decree referred the 
cause to E. H. Heacock, Esq., master in chancery, to take and state 
and report to this court a fuU, just, and true account between 
the parties complainant and défendant herein. The terms of the 
decree, as far as necessary, will be given hereafter. In pursuance 
of the decree, the master took the account, and made his report 
January 9, 1896, to which each party bas ûled exceptions on va- 
rions grounds, the principal and most important of which are the 
expenditure of the défendant for taxes and the claim and allow- 
ance of interest. As to the ta:xes the report is as f oUows : 

"The mortgage Interest of the Savings & Loan Society in the Los Meganos 
Rancho has never been separately assessed; but the Savings & Loan Society 
bas from year to year had the entire property, except the lots sold in the town 
of Brentwood, assessed to Itself, as the owner thereof. The decree directs: 
'That In takîng and statlng said accounts, allowance be made by said master 
• * * to the défendants herein for aU sums expended by them « • • 
for taxes or assessments upon real property, or any part thereof, or the ap- 
purtenances thereof, except taxes on, or representing the mortgage Interest of 
the défendant the Savings & Loan Society, or In the rédemption of said prop- 
erty, or any part thereof, from sales for taxes or assessments, or in the ac- 
quisition of tax tlUes thereto (unless such tax sales or titles are founded on 
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taxes representlng the mortgage Interest of the défendant the Savings & Loan 
Sodety).' A mortgage Is deelared by section 4, art. 13, of the constitution, for 
the purpose of assessment and taxation, to be an Interest in the property af- 
fected thereby. The property is assessed, whlch assessment necessarîly In- 
cludes the mortgage interest. The assessment créâtes a lien upon the property, 
and glves the basis for taxation. The tax is levied. The o-nTier of the mort- 
gage must pay the tax upon the mortgage Interest; 'the owner of the property 
must pay the tax upon the exeess. No reassessment is required; It Is only 
necessary to apportion the amount of the taxes between tlie parties. Slnce 
November, 1878, the Savings & Loan Society has been continuously in the 
possession of the property, and under section 8 of article 13 of our constitu- 
tJon It was Its duty to make and deliver annually to the assessor, under oath, 
a statement setting forth ail real and Personal property owned by It or In Its 
possession or under its control; and section 3629 of our Politlcal Code requires 
the assessor to exact from each person a statement in writing, Including, 
among other things, 'ail mortgages, deeds of trust, contracts and other obli- 
gations by whlch a debt is secured, and the property in the county affected 
thereby.' The fact that the law llljewlsé required Sanford to make such 
statement does not excuse the feavlngs & Loan Society from so doing. San- 
ford had plaeed the Savings & Loan Society In the possession of the prop- 
erty. It thereby beeame the steward and ballifC of Sanford, and thus under- 
took to faithfully do and perform ail and every act necessary to be per- 
formed to protect the property, and Sanford might well hâve relied upon the 
Savings & Loan Society In the matter of the assessment of the property, as 
weU as the paylng of the taxes levied thereon, and ail other matters pertâin- 
Ing thereto." 

On the argument of the exceptions to thèse conclusions «f the 
master a great many things hâve been urged whlch do not seem 
to me to be relevant. The question is the simple and direct one, — 
what has either party paid or received on the account of the other? 
What (to conflue the inquiry directly to respondents) légal obliga- 
tion of complainants hâve they discharged, which either at com- 
plainant's request or by right of law they did discharge? In an- 
swering this as to the taxes, two periods must be regarded, — that 
before the new constitution took effect, and that after it took ef- 
f ect In the flrst period there was no mortgage tax. That on 
the land was its owner's burden, without diminution for any- 
thing, and hence there was no division of interests. It was ail 
Sanford's, — ownership and burden,— and hence, as to this period, 
the master found no embarrassment, and counsel hâve made no 
complaint. In the second period the constitution makes a division 
of interests, — divides them into that of the mortgagor, who is the 
owner, properly so called, and into that of the mortgagee; and 
under the constitution the interests are assessed to their respective 
owners (article 13, § 4), and any contract made after that time, 
by which the debtor (mortgagor) is obligated to pay such tax, 
shall, as to such tax, be nuU and void (Id., § 5). It is objected to the 
application of thèse provisions that they do not apply to a deed 
intended as a mortgage; that they only apply to a mortgage, in 
fonn such, to a deed of trust, in form such; and it is urged further 
in support of this construction that the machinery of the law is 
inadéquate to assess any other but formai mortgages or deeds of 
trust. I do not think either proposition is tenable. Not the flrst, 
because it is manifest that sections 4 and 5 should be taken together, 
and were intended to înclude ail forms by which money could be se- 
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cured; and it would hâve been of little avail to hâve avoided a con- 
tract by which a debtor obliges himself "to pay any tax or assessment 
on money loaned, or any mortgage, deed of trust, or other lien," if the 
resuit could be produced by the easy and not uncommon form of a 
deed. Not the second, because the machinery of the law provides for 
not only what the records may show, but for the disclosures of the 
parties under oath, — as adéquate a method as can be applied to men, 
and, as far as the state is concerned, completely adéquate, the value 
of the visible land being the basis of taxation, whether as one interest 
or as two interests. 

It is further urged that the complainants hâve alleged that the 
$150,000 was borrowed by Sanford and advanced by the Savings & 
Loan Society to him "upon the understanding that the same was 
to bear interest at the rate of 1 per cent, per month," which means 
(counsel urge), "as a matter of course, without any diminution or 
déduction." And, further, "No mortgage tax could bave been con- 
templated by either party, or even thought of, for none existed." 
The same comment is made upom the réduction of the interest in 
March, 1878, from 12 per cent, to 10 per cent. The business habits 
and the practice of the profession (of which the court may take 
judicial notice) oppose this view. It was the universal practice 
in mortgages, where such was the contract, to insert a provision 
for payment by the mortgagor, not only of the tax on the land, 
but on the money loaned. It was not considered that this resuit 
was secured by the rate of interest But, further, in the case of 
Hay V. Hill, 65 Cal. 383, 4 Pac. 378, the suprême court of California 
held that under a mortgage made before the new constitution the 
mortgagor was entitled to be paid after the new constitution for 
the taxes he paid on the mortgagee's interest. The court said : 

"There was no contract between the mortgagor and mortgagee by which the 
former agreed to pay the taxes upon the mortgaged premises, the obligation 
of which was Impaired by the provisions of the new constitution. It is said 
that, to hold that the mortgagor is to be allowed the sum by him paid for 
taxes assessed against the mortgagee is to relieve lilm from the payment of a 
part of the money which he agreed to pay. But a power superior to both 
has relleved the mortgagor of a part of the taxes he was prevlousiy bomid to 
pay, and has imposed upon the mortgagee a tax upon property prevlousiy not 
taxable. The mortgagor never owed the mortgagee any money for taxes. 
Under the former System he owed the state the taxes assessed upon the whole 
valuation of the property; under the présent system he owes the state prl- 
marlly the tax upon the value of the property, less the mortgage debt, and 
the mortgagee owes the tax levled on the mortgage Interest. The mortgagor, 
having paid an amount due from the mortgagee to the thlrd party,— the state, 
— Is entitled to recover the amount so paid. McCJoppin v. McCartney, 60 Cal. 
871." 

We are hence brought back to the inquiry of the rights and re- 
lations of the parties. The master found that the respondent So- 
ciety was the agent or steward of Sanford, and as such was charged 
with the duty of giving a statement to the assessor, with the in- 
terests of itself and Sanford separately described. There is some 
reason for so concluding, but I do not think it is necessary. The 
Society undoubtedly claims to hâve been the owner of the property, 
and it might not be whoUy unreasonable to charge it, as a con- 
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séquence of the claim, with the payment of taxes, without the 
right of reimbursement at ail. But, at any rate, its interest was 
to the extent of the money loaned and advanced; Sanford's in- 
terest was the balance of value. Confounding them in one assess- 
mént did not alter them or enlarge them. The Society had a right 
of reimbursement only, not of relief from obligation. Its right of 
reimbursement came from what it paid for Sanford; this, and 
nothing more; and it paid only what Sanford was liable for, to 
wit, the taxes on the value of the land, less the value of the se- 
curity. Thèse were the relative rights of the parties, and the 
master bas adjudicated them with care and accuracy, disregarding 
form and doing substantial justice. 
As to interest, the master, in his report, states as foUows: 
"The most important questions Involved In thls aecounting are those relatlng 
to the charges for interest Thls arises from the lapse o( time slnce the 
transactions Inyolved in the aecounting occurred, the original loan of $150,000 
baving been made on the 26th day of July, 1876, and the major portion of the 
subséquent advances having been made in the years 1878, 1879, and 1880. 
Thls actito -was commenced on May 1, 1882. By whose fault. If fault there 
bas been, it was not long since determined, does not appear. The questions In- 
volved in the aecounting were finally submitted to the considération of the 
master upon wrltten arguments on the 31st day of May last. The Savlngs & 
I^oan Society, in stating Its accounts, has, durlng the entire tlme from the 
date of the original loan, on the 26th day of July In eaeh successive year 
chargea interest on the original loan of $150,000 at the rate of 12 per cent. 
per annum, and upon ail subséquent advances and dlsbursements at the légal 
rate from the date of eaeh of such payments; and has, on the 26th day of 
July In eaeh of such years, chargea Interest at the légal rate on the total 
amount of the accumulated Interest remainlng unpaid of prevlous years upon 
the original loan and the subséquent advances and disbursements. The Inter- 
locutory decree hereln Is wholly silent as regards Interest; nor does it direct 
the master, In stating the aecount, to make any rests whatever." 

The master held that the défendant bank was entitled to interest 
from the date of the loan, to wit, the 26th day of July, 1875, to the 
Ist day of April, 1878, at 12 per cent, per annum, and from the 
latter date to final judgment at the rate of 10 per cent, per annum. 
Plaintiff excepts to this flnding, and urges "hat the défendant 
should, in no event, be allowed interest on the sum of $150,000 
loaned by it to the original complainant at the rate of 12 per 
cent, per annum for any period of time except from the date of 
the loan (26th of July, 1875) down to the Ist day of April, 1878; 
nor should it be allowed interest on said sum at any greater rate 
than that of 10 per cent, per annum from the said Ist day of April, 
1878, nor ior any longer time than down to the Ist day of April, 
1879; nor should it be allowed interest on said sum at any greater 
rate than 7 per cent, per annum from the Ist of April, 1879, nor 
for any longer period than down to the Ist day of October, 1881. 
The original bill contains the following allégations: 

"That at the tlme said Savings & Loan Society advanced said sum of 
$150,000 to said James T. Sanford, as aforesaid, no written évidence of such 
Indebtedness was glven by said James T. Sanford to said Savings & Loan 
Sodety by way of promissory notes or otherwlse, owing to the fact that at 
that time said James T. Sanford was absent from the state of Californla, and 
in the City of New York, and the expiration of the tlme for rédemption of 
said property from said exécution sale was then Imminent, and did not admit 
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of delay; but saJd monéy was advanced, as hereinbefore rtated, upon the 
understanding that the same was to bear Interest at the rate of 1 per cent, per 
njontli; but in the month of March, 1878, said Savings & Loan Society agreed 
to reduce the rate of Interest from 12 per cent, per annum to 10 per cent per 
annum." 

The interlocutory decree finds affirmatively "that each, every, 
and ail the allégations in the original bill of complaint • • • 
are true." This is Tery gênerai, and the tenability or nontenability 
of complainants' contention must be determined by the agreement 
or understanding of the parties as established by the évidence. It 
is very clear what the original agreement was, — Tery clear that 
there was an agreement to reduce the interest to the rate of 10 per 
cent per annum after the Ist of April, 1878. The plaintifE, how- 
ever, contends that the debt became matured at this time, or, at 
the furthest, one year thereafter; and hence, that from either of 
thèse times the interest should be 7 per cent. This view is attempt- 
ed to be supported by the following cases: Brewster v. Wakefleld, 
22 How. 127, Burnhisel v. Firman, 22 Wall. 176, and Holden v. 
Trust Oo., 100 U. S. 72. But it is fairly disputable if the law of 
Califomia, as expressed in its statutes, and declared by its courts 
interpreting them, is not the other way. This, however, is not 
necessary to be decided. I think, as the master did and found, 
that the agreement of the parties was, at first, that the original 
loan should bear interest at 12 per cent, until the debt was paid; 
that the only altération of this agreement was that the interest 
»hould bear, after April, 1878, 10 per cent, until the principal loan, 
advances, and disbursements should be paid. If the testimony 
needs confirmation, it flnds it in the universal understanding and 
practice of the state. 

This brings us to the proposition, should interest extend "for 
any longer period than down to the Ist of October, 1881?" That it 
should not, plaintiffs' counsel contends, because Sanford, in Sep- 
tember of that year, requested an accounting of the bank, and the 
latter refused the request, and denied his rights, — asserted an ab- 
Bolute ownership of the property. The bill allèges as f oUows : 

"That the annual Income derlved from the farmlng of the same [that te, 
the rancho] on shares, as the same bas wont to be farmed, bas at times 
exceeded $40,000; and at other times bas not been equal to that amount That 
from the fall of 1876 up to about November, 1878, said James T. Sanford was 
In the actual possession of said Rancho Los Meganos, and on or about the 
last-named date, at the request of said Savings & Loan Society, he surren- 
dered possession thereof to said Savings & Loan Society, and from thence 
hitberto said Savings & Loan Society, by Itself and tenants thereon, bas been, 
and still is, in possession of the same, and in receipt of the Ineome arlslng 
therefrom. That up to on or about the month of September, 1881, said Sav- 
ings & Loan Society recognized and admltted that it held possession of said 
lands, and ail title thereto held by It in Its name or In the name of any one 
else for its benefit, merely ae security to secure repayment of the indebtedness 
of said défendant James T. Sanford to said Savings & Loan Society. But 
on or about the month last mentioned said défendant for the first time repu- 
diated and Ignored the rights of complainants therein, and refused to render 
any account to said Sanford of hls Indebtedness to said Savings & Loan So- 
ciety, of the rents, Issues, and profits of said property, of the disbursements 
attending the same, or of any matters pertainlng thereto; then claimlog to 
be the absolute owner of said property, and dlsavowlng any rlgbt, tltle, or In- 
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terest therein in the complalnants hereln, or elther of them. That at tlie tlme 
sald Savings & Loaa Society advanced sald sum of $150,000 to said James T. 
Sanf ord, as aforesaid, no wrltten évidence of such indebtedness was giyen 
by said James T. Sanford to said Savings & Loan Society by way of promis- 
sory notes or otherwise, owing to tlie fact tliat at that time said James T. 
Sanford was absent from the state of Califomia, and in the city of New 
Yorlî, and the expiration of the time for rédemption of said prbperty from 
said exécution sale was then Imminent, and did not admit of delay, but said 
money was advanced, as hereintiefore stated, upon the understanding that 
the same was to bear interest at the rate of 1 per cent per month; but In the 
month of March, 1878, said Savings & Ijoan Society agreed to reduce the rate 
of Interest from 12 per cent per annum to 10 per cent, per annum. That 
said Savings & Loan Society has from time to time in divers ways made ad- 
vances for account of and to sald James T. Sanford, made disbursements and 
assumed liabilities on lilie account, but when and wliat the amounts thereof 
were thèse complainants are unable to state. Ttiat they hâve applied to said 
défendant for said statement of account, but défendant wholly refuses to ren- 
der the same, or to in any way recognlze their righta in the promises. That 
thèse complainants are ready and willing to pay, and they hereby offer to pay, 
to said Savings & Loan Society, such sum as may, upon a just and proper 
accountlng, be ascertalned to be due by said James T. Sanford to sald Savings 
& Loan Society." 

Thèse allégations were answered by déniais and admissions, 
some of which only we are now concerned with. The déniai of the 
demand for accounting was as follows: 

"And this défendant Savings & Loan Society further severally answerlng, 
salth it dénies, and thèse défendants Albert N. Drown, E.' W. Burr, and 
George Meams severally belleve such déniai to be true, that said Savings & 
Loan Society has refused to render any account to said James T. Sanford of 
the rents, issues, and profits of said property, or of the disbursements attend- 
Ing the same, or of any matter pertaining thereto; and they severally admit 
that It then claimed and now claims to be the absolute owner of sald property, 
and then disavowed and now disavows any right, title, or interest therein in 
the said complalnants, or either of them; and that at the time said Savings 
& Loan Society advanced said sum of $150,090.34, aa Is hereinbefore stated, 
no wrltten évidences of indebtedness therefor were given by said James T. 
Sanford to said Savings & Loan Society, by way of promissory notes or other- 
wise." 

From the act of refusai to account, as alleged, and the offers 
of the bill, complainants contend that Sanford was excused from 
a tender or offer of performance under the Code of California, and 
that they are entitled to the benefits which would resuit from an 
offer and refusai; and one of the benefits, it is claimed, was that 
the interest stopped running on the obligations. To support this 
contention the following sections of the Civil Code of the state are 
cited: Section 1504, also sections 1511, 1512, and 1515. It is ob- 
jected by défendant that (1) thèse provisions are not applicable to a 
suit in equity when the party claiming them is plaintiff ; that they are 
only available in défenses; and (2) only apply to bilatéral contracts, 
of which, it is claimed, the transaction between Sanford and the bank 
is one. But the first contention seems to be answered by the case of 
Chielovich v. Krauss (Cal.) 11 Pac. 781, in which the court said: 

"The mode of ofCering prescrlbed in the chapter of the Civil Code headeâ 
'OfCer of Performance' (section 1485 et seq.) applies as well to offers of per- 
formance which operate a rédemption (Olv. Code, § 2905) as to other offers to 
perform. Such offers must be made with 'intent to extinguish the obligation,' 
slnce the lien can be extingulshed only by extingulshlng the obligation. Seo- 
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tlon 1500 provides that an obligation to pay money is extlngulshed by a due 
offer of payment 'if ttie amount is immediately deposited in banlj,' etc. It fol- 
lows that an offer to pay by one wlio seeks to redeem from a mortgage must 
be made in the same way. When Kortright v. Cady, 21 N. Y. 343, was 
decided, there was no New York statute wlilch prescribed the mode in which 
an offer to perform must be made." 

The case is not elaborately reasoned, but it may bave been 
tbought by the court that the meaning of the statute was obvious 
enough not to need much explanation. However, in the case at 
bar, there is no question of an offer of performance, or of tender of 
performance. Neither was donc, and this is attempted to be ex- 
cused by the acts of the respondent bank. The stress of the con- 
troversy is on the meaning and application, under the facts of the 
case, of section 1511. Sections 1512 and 1515 do not apply. They 
dépend on other facts than disclosed in the présent case. Section 
1511 is as follows: 

"Sec. 1511. The want of performance of an obligation, or of an offer of 
performance, in whole or în part, or any delay thereln, Is excused by the fol- 
lowlng causes, to the extent to whleh they operate: 

"(1) When such performance or offer is prevented or delayed by the act of 
the creditor, or by the opération of law, even though there may hâve been a 
stipulation that this shall not be an excuse: 

"(2) When It Is prevented or delayed by an Irrésistible superhuman cause, 
or by the act of public enemles of this state or of the United States, unless the 
parties hâve expressly agreed to the contrary; or, 

"(3) When the debtor Is Induced not to malie It, by any act of the creditor 
intended or naturally tending to hâve that effect, done at or before the time 
at which such performance or offer may be made and not rescinded before that 
tIme." 

The two flrst subdivisions cannot be claimed to obtain in this 
case. In the third there are two éléments : (1) The act of the créd- 
iter, (2) its effect on the debtor. The latter must bave been in- 
duced by the other; the other must hâve been intended or naturally 
tended to bave that effect. That the act of the bank was intended 
to prevent an offer of performance cannot be claimed; and if we 
may assume, as a matter of law, it naturally tended to that effect 
(which is certainly very doubtful, as we shall see hereafter), the 
inquiry remains, was it the inducement of Sanford's want of ac- 
tion? This is, certainly, almost wholly a question of fa et, and, I 
think, should be clearly made out The testimony is not very cer- 
tain. Sanford was asked: 

"Q. 194. Wlll you state when you flrst heard or leamed that the bank set up 
any adverse clalm or denied your rîght to the property? A. About the 7th 
of September. Q. 195. Of what year? A. About the 7th of September, 1881. 
About that time Is the flrst positive déniai by the bank. On the 7th of Sep- 
tember I demanded an accounting of Mr. Brickell, the président. He referred 
me to tbe board. Q. 196. Prevlously, you say, when the arrangement was 
made? By the way, you hâve not flxed that. Was that In March, 1878, that 
that arrangement took place? A. Yes, slr; March, 1878." 

And this is the whole of bis testimony on direct examination. It 
was not a positive refusai even of an account. He was referred 
to the board, but does not appear to hâve done anything further. 
On cross-examination he further testifled as follows: 

"Q. 788. You say that you flrst leamed that the bank set up any clalm to 
the property adverse to yourself on or about the 7th of September, 18811 
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A. Prevlous to writing the letter to Mr. BrickelL 1 was In the bank after 
you had left [Mr. Drown was esaminlng him, and the answer was addressed 
to Mr. DrowB], and I was not satisfled with the manner In which he received 
me; and that Is the flrst treachery that I suspected, really. Q. 789. You say 
you had not met Brickell before tn the matterî A. Before whenî Q. 790. 
Before he beoame conneeted with the bank as président. A. But that letter 
was written to him as président. Q. 791. How, then, do you caJl It treachery 
on hlB part, he not being famlliar with It, not having taken part in the trans- 
action with you? A. What date did you say? Q. 792. September 7, 1881. 
A. He was président of the bank thea I had had conversations with him pre- 
vlous to September, 1881. Q. 798. What différence was there In September, 
1881, from what had been preylous to that? A. Then I put the question to 
him. I made the demand for an accountlDg. I first applied to you to give 
me the aceount, and you said you would. You then told me the bank refused 
to do It Then I went down and demanded an aecounting of him, and he re- 
fused; jreferred m^ to the board. He; then denied that I had any Interest in the 
ranch. He sald he dld not understand that I had any Interest there at ail. 
Q, 794. Had he éver sald that he dld understand that you had any Interest 
there? A. In conversations that I had had with him before I supposed he 
undej*tood jtredsely how the matter rested between us. He denied It then." 

This testimony does not justify the rigorous conclusion which 
complainants draw from it. There is ûot a syllable in it which 
justifies the inference that Saaford was induced to make no formai 
offer of performance by the reply received by him. There is 
nothing in the testimony to show that at that or any subséquent 
time prior to the commencement of the suit he had the ability 
to perform, and, interpreting the pleadings, there is nothing in 
them to indicate that in Sanford's opinion any précèdent act of 
his had excused him from the fullest performance of the contract 
as he admitted it to be, or excused the payment of any part of the 
interest. Pleading an ofler of performance or an excuse for it 
would seem to hâve been (if not necessary in law) very natural, 
and its omission is signiflcant of how Sanford regarded his rela- 
tions with the bank. That ah ofifer in the bill to perform has not 
the effect to stop interest, was decided in Randall v. Duff, 101 Cal. 
82, 88, 35 Pac. 440. The master based his opinion of the liability 
of the complainants for interest on the équitable rule that seek- 
ing equity they must do equity, — a maxim not always easy to 
apply. It would seem, in the, abstract, that if one had rights un- 
der the law it would not be offensive to equity to assert them. 
But a distinction has become very flrmly flxed by the cases, and 
based on considérations of equity, that there are rights available 
to a défendant which may not be to a plaintifl. This is illustrated 
by the law of tender, by the défense of usury, and by that of the 
statute of limitations. In Kortright v. Cady, 31 N. Y. 343, it was 
held that the tender of-the money due upon a mortgage at any 
time before foreclosure discharges the lien, though made after the 
law day, and not kept good The action was to foreclose a mort- 
gage, and the tender as a défense by Cady, who was a subséquent 
grantee of the equity of rédemption. But in Tuthill v. Morris, 
81 N. Y. 94, it was held that, to entitle a mortgagor to maintain 
an action to extinguish the lien of his mortgage because of a ten- 
der of the amount due and a refusai to accept it, the tender must 
be kept good, basing this upon the rule that he who comes into 
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equitj for affirmative relief must himself do equity. Kortrîght 
V. Cady waa not referred to. In Kelson v. Loder, 132 N, Y. 288, 
30 N. E< 369, the distinction between thèse cas^ was observed, 
and the court, by Mr. Chief Justice Follett, afflrmed Kortright v. 
Oady, but said: 

"If a debtor wlsbes to extlngnlsh hJs liability for subsequently axîcrulng In- 
terest, or demanda some affirmative relief, he cannot retaln the money, sub- 
Ject to hls own use, but must dévote It to the spedflc purpose of paying the 
debt, and put it within the powep of the creditop to recelve it at any tlme. 
He must keep his tender gpod. Tuthlll v. Morris, 81 N. Y. 94, 100; Harrls 
V. Jex, 55 N. Y. 421, 425; Gyles v. Hall, 2 P. Wms. 378; Blshop v. Chureh, 
2 Ves. Sr. 371; Garforth v. Bradley, Id. 675; Stow v. Russell, 36 111. 18; 
Jones, Mortg. § 892; Thomas, Mortg. § 399; Coote, Mortg. (4th Ed.) 885. A 
subséquent lienor's right to redeem a prior security is derived from the owner 
of the mortgaged premises, and he Is in thls respect in no better position than 
the owner; and his tender. If he wlshes to stop Interest, or çompel an assign- 
ment of the prior lien, must be as absolute and spedflc as that whieh the 
owner is required to make as a ground for affirmative relief or to stop the 
mnnlng of interest." 

See, also, Werner v. Tuch, 127 N. Y, 217, 27 N. E. 845. 

Illustrations of the différent effects of the plea of usury and of 
the statute of limitations as it may be urged by a plaintifl or a 
défendant might be given, but it is unnecessary, because the effect 
of the équitable maxim in this case is not necessary to décide. 
Nor is it necessary to consider how far the case of Mattingly v. 
Pennie, 105 Oal. 520, 39 Pac. 200, applies or controls. It may not 
be easy to define meaningly what is and what is not a bilatéral 
DP unilatéral contraçt from the définitions of the books. In ulti- 
mate analysis ail contracts hâve bilatéral obligations, and the dis- 
tinction between those which are expressed and those which are 
implied is a vague test And, query, if a loan of money is a uni- 
latéral contraçt, as the définitions seem to make it, is a pledge of 
property such a one? But, as I hâve already said, I am free from the 
embarrassment of answering the query, my décision being placed 
upon another point. 

There were tv?o exceptions which I disposed of at the oral argu- 
ment, but which I may now repeat: That to the salary of an as- 
sistant superintendent of the rancho, and that to the failure of 
respondent to charge itself with |4,000 received for the Eiver prop- 
erty. The flrst is disallowed. I think the charge for the assistant 
superintendent is a proper charge. The second is allowed. While 
the River property was no part of the rancho, it was of the security, 
and the amount realized by its sale is a proper crédit. Let a de- 
crée be entered accordingly. 
80F.-C 
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NEW YORK LIFE INS. 00. T. BEARD et aL 
(Circuit Court, D. Kansas. May S, 1897.) 

COHPORATIONS— DotlBLK LlABIMTT OF BtOCKHOLDBRS — UNPAID SuBSCBIPTIONS — 

Enforcbmbnt. 

Gen. St. Kan. c. 23, § 32, makes corporate stockholderB Uable for an addl- 
tlonal amount equal to their stock, and provides that a judgment creditor 
of the corporation, on retum of exécution unsatlsfled, may, on motion In 
the Bame action, procure an exécution against any stockholder for an 
amount equal to his stock, or may "proceed by action to cliarge the stock- 
holders wlth the amount of his Judgment" Held, that the latter provi- 
sion contemplâtes a proeeeding elther at law or In equity, as the f acts may 
requlre, and that, whUe the liabllity is a severable one against eaeh stock- 
holder, yet to avoid a multiplicity of sults a bill in equity may be main- 
tained by Judgment credltors against a number of the stockholders to en- 
force thlg double liabllity, and at the same tlme thelr liabllity for any un- 
pald stock. 

This is a bill in the nature of a creditors' bill, on behalf of the com- 
plainant and such other creditors of the défendant corporation as 
may désire to join the complainant in this suit. 

The complainant avers that on the 4th day of February, 1895, It recovered 
a Judgment In this court against the Wyandotte Loan & Trust Company, a 
corporation organized under the laws of this state, for the sum of $12,249.44 
and costs; that said Judgment has never been reversed or modlfled, and that 
the same stlU remains unpaid and unsaOsfied; that said défendant corpora- 
tion is whoUy and hopelessly Insolvent. Complainant fmther avers that on 
the 4th day of Aprll, 1895, It caused to be Issued out of this court. In due form 
of law, an exécution upon said Judgment against said défendant corporation, 
and that on the 12th day of Aprll, 1895, said exécution was duly returned by 
the proper offlcer of said court vchoUy unsatlsfled. Complainant then pro- 
ceeds to charge that each of said défendants was and is a stockholder In said 
corporation, and that each was Uable for a certain amount upon unpaid sub- 
scriptlon to Its capital stock, and that each of said défendants was also Uable 
and chargeable under the statutes of Kansas for an amount equal to the amount 
of stock subscrlbed by him, and praylng that an accountlng may be had against 
said défendants; that said défendants may be ordered, adjudged, and deereed 
to pay to complainant the amounts still due and unpaid on said stock subsCTÎp- 
tlons, as also the amount of their liability as stockholders, as flxed and deter- 
mlned by the par value of the stock owned by them as hereinbefore set forth; 
and that Judgment be rendered accordingly. ' 

Several of the défendants hâve flled demurrers as foUows: "(1) That It ap- 
pears by the complainant's own showing that It is not entitled to the relief 
prayed for by the bill agahist this défendant, and is not entitled to any relief 
In equity. (2) That It appears by said bill that the cause of action set out in 
said bill Is not a cause of action existing at common law, but is conferred 
whoUy by the statutes of the state of Kansas, and is eognizable In a court of 
law only, and not in a court of equity. (3) That the said pretended cause of 
action set forth in said bill of complaint 1» not a cause of action which can 
be malntalned Jointly and unitedly against ail of the défendants thereto, but. If 
maintalnable at ail, Is a separate cause of action as against each and every 
one of said défendants. (4) Ttiat the said bill of complaint Is multifarious In 
this: that it seeks to coUect of said défendants unpaid subscrlptions to the 
capital stock of the said the Wyandotte Loan & Trust Company, and also to 
recover from said défendants an amount equal to the stock held by each of 
them tn said corporation for their statutory liabllity under section 32 of chap- 
ter 23 of the General Statutes of 1889 of Kansas. (5) That the said bill of 
complaint Is multifarious In that It combines in one section an équitable claim 
for unpaid subscrlptions and a légal claim for the statutory liability of stock- 
holders." It Is contended by the défendants In support of their demurrers that 
the liability of stockholders in a corporation for an additional amount equal 
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to their stock Is a spécial Uability Imposed by the statute of Kansas (section 82, 
c. 23, Gen. St.), and that there is a. spécial remedy prescribed by the statute 
for enloreing tMs Uability, and thàt complainant must pursue the remedy 
therein glven. By référence to said section of the statute, it wlll be seen that 
provision Is made for a judgment créditer of an Insolvent corporation upon the 
retum of an exécution unsatisfled agalrist the corporation to obtaln upon mo- 
tion and order of the court an exécution against any stocliholder for an amount 
equDl to the stock owned by bim, togetber with any amount unpald thereon. 

Austin & Austin, for complainant 

D. S. Alford and Samuel Maher, for demurring défendants. 

FOSTEE, District Judge (after stating the facts as above). It is a 
well-Bettled principle of law that when a statute gives a new right, 
and preseribes the remedy for its enforcement, that the remedy is ex- 
clusive, and must be strictly followed. Morley v. Thayer, 3 Fed- 
737-741, and cases cited; Pollard v. Bailey, 20 Wall. 527. Section 32 
of chapter 23 of the General Statutes, based on section 2 of article 
12 of the constitution, gives a new right to creditors of corporations, 
and also gives the créditer his choice of procédure to enforce it. He 
has a spécial remedy by motion in the same court where the judgment 
is obtained, or the right to resort to his gênerai remedy in any court 
having jurisdiction. The statute says: "Or the plaintiff in the exécu- 
tion may proceed by action to charge the stockholders with the 
amount of his judgment." It is fair to présume that the right hère 
given to charge the stockholders by action contemplâtes a proceeding 
at law or in equity, as the facts of the case might justify. "The cap- 
ital stock of an incorporated company is a fund set apart for the pay- 
ment of its debts. • » » The creditors hâve a lien upon it in eq- 
uity." Morgan Co. v. Allen, 103 U. S. 508; Hatch v. Dana, 101 U. S. 
205; Sawyer v. Hoag, 17 Wall. 610; Upton v. Tribilcock, 91 U. S. 45; 
Sanger v. Upton, 91 U. S. 56; Webster v. Upton, Id. 65. The proper 
mode to reach this fund is by bill in equity. See cases cited; also, 
Hawkins v. Glenn, 131 U. S. 319-334, 9 Sup. Ct 739; Patterson v. 
Lynde, 106 U. S. 520, 1 Sup. Ct. 432; Pollard v. Bailey, 20 Wall. 520; 
Leucke v. Tredway, 45 Mo. App. 507; Ogilvie v. Insurance Co., 22 
How. 380; Holmes v. Sherwood, 3 McCrary, 405, 16 Fed. 725. There 
is a severable liability imposed on each stockholder, and doubtless the 
creditor could proceed at law against any single stockholder; but 
it does not follow that this remedy is necessarily exclusive, and I do 
not understand that the supteme court of Kansas has so held in Ab- 
bey V. Dry-Goods Co., 44 Kan. 415, 24 Pac. 436, or in Howell v. Bank, 
52 Kan. 133, 34 Pac. 395. If a party has a plain and adéquate reme- 
dy at law, equity will not interfère. Among the reasons, however, 
which justify a resort to equity, is that it prevents a multiplicity of 
suits at law. Insurance Co. v. Bailey, 13 Wall. 621; Preteca v. Land- 
Grant Co., 1 C. C, A. 607, 50 Fed. 674; 1 Pom. Eq. Jur. § 245; 
Louisville, N. A. & 0. Ry. Co. v. Ohio Val. Imp. & Cont. Co., 57 Fed. 
42; Pennefeather v. Steam-Packet Co., 58 Fed. 481; Apgar v. Christo- 
phers, 10 Fed. 857; Chase v. Oannon, 47 Fed. 674; Valentine v. Rich- 
ardt, 126 N. Y. 272, 27 N. E. 255 ; Lynch v. Railway Co., 129 N. Y. 274, 
29 N. E. 315; Railway Co. v. Dyer, 1 Sawy. 641, Fed. Cas. No. 2,552; 
Brooks V. StoUey, 3 McLean, 523, Fed. Cas. No. 1,962; Plummer v. 
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Insurance Co., Hoîmes, 270, Féd. Cas. No. 11,232. I can see no good 
purpose to be èeryed where a stoç&holder is indebted for subscriptions 
to stock in a bankrupt corporation, as well as for his double liability 
under the statute, to put the créditer to a double proceeding to reach 
the funds and assets to which lie is entitled in payment of his judg- 
ment. It is a rule in equity that the court being properly in posses- 
sion of a cause for the purpose of équitable relief will, to prevent a 
multiplicity of suits, proceed to détermine the whole matter. Gtorm- 
ley V. Clark, 134.17. S. 338-349, 10 Sup. Ot. 554; Fersoû v. Sanger, 
Davies, 252-263, Fed. Cas. No. 4,751; Harding v. Fuller, 141 111. 308, 
30 N. E. 1053; McGean v. Eailway Co., 133 N. Y. 16, 30 N. E. 647. 
The demurrers must be overruled. 



STILLWELL-BIERCB & SMITH-VAILE CO. V. WILLIAMSTON OIL 

& FERTILIZER CO. 

(Circuit Court, D. South Oarolina. April 19, 1897.) 

1. Chattbi. Mobtgages— Fobeclosukb— Eqditt Jukisdictioiî. 

Equity haa Jurlsdlctlon to foredose a chattel mortgage when the actual 
6um due Is in dispute, the remédies at la'W being then Inadéquate. 
A Fedriîal Courts— JuKisDiCTiONAii Amount. 

When the amount clalmed exceeds the Jurisdictlonal amount, but défend- 
ant sets up a payment redudng the sum below that amount, the court haa 
jurlsdictloii if, In order to ascertaln the amount a«tually In controversy, 
It must consider conflicting testimony, or dedde disputed questions of law. 

8. Samb— Value op Propbbty Moetgaqkd. 

In a suit to foreclose a chattel mortgage, the amount ta controversy, aa 
affecting the jurlsdlction, la not determinable by the value of tlie property 
mortgaged. 

4. FOBBCLOSURB OP ChaTTBL MoBTGAGE— APPOINTMBNT OP RECBrVEB. 

In a suit to foreclose a chattel mortgage, a recelver ■wlll not be appolnted 
where it appears prima facle that the m<M:tgagor company is solvent 

Julius H. Heyward, for complainant. 
Tribble & Prince, for défendant. 

SIMONTON, Circuit Judge. The bill is for the foreclosure of a 
mortgage of personal property. The property mortgaged consists of 
machinery in an oil mill. The bill allèges that the défendant gave its 
promissory note in writing in the sum of $3,000, bearing interest at 
the rate of 6 per cent, per annum, with provision that in case of 
default at inaturity attorney's feee were to be paid; and that the 
note was not paid at maturity. To secure this, a mortgage of the 
personalty was given, estimated to be worth some seven or eight thou- 
sand dollars. The bill, in addition to the prayer for foreclosure, 
prays also for the appointment of a receiver. Upon flling the bill, a 
rule was issued against the défendant to show cause why a receiver be 
not appointed as prayed for. The défendant bas filed a return to the 
rule. In this return the jurisdiction of the court is challenged upon 
two grounds: First, because the complainant has a plain, adéquate, 
and complète remedy at law; and, second, because, before suit brought, 
défendant had paid upon this note the sum of $1,500, thus reducing 
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the claim below the jurisdictional amount. The return also sets up 
a failure of considération of the note, ont of which, as a set-ojï, de- 
fendant has a claim for some $1,900 and upward. TUs last suggestion 
demonstrates that the remedy at law is not plain, adéquate, or com- 
plète. Nominally, the mortgagee of a chattel on condition broken can 
enter and take possession of the chattels mortgaged, sell the same, 
and account for the surplus; or, in case of refusai on the part of the 
mortgagor to surrender the chattel, the mortgagee has his action for 
claim and delivery. But the ease and simplicity and adequacy of 
thèse remédies is destroyed when the actual sum due on the mortgage 
is the«ubject of contention, investigation, and trial. 

The difiBcult question is as to the jurisdictional amount. The pay- 
ment of the $1,500 is admitted by the complainant. Its légal effect 
is denied. The défendant insists that it paid the money, and appro- 
priated the payment to the note. The complainant contends that the 
sum was remitted because of the note, which, however, with the 
knowledge of défendant, was not in its possession, but had been dis- 
counted with a bank; and that, crediting the défendant with the sum 
on gênerai account, there still remains a balance due in excess of 
$2,000, besides interest and costs, I take it that the rule is this : 
Whenever, by an inspection of the complaint, — perhaps of the whole 
recordj — it appears that the amount claimed is within the jurisdiction- 
al limit, or that, being apparently beyond it, the statement is collusive, 
or a fraud on the jurisdiction, the court must dismiss the cause. But 
when it is necessary, in order to ascertain the amount involved in 
oontroversy, to consider conflicting testimony, or to décide disputed 
questions of law, this necessity alone gives the court jurisdiction. 
The court, under such circumstances, must hear the case, and reach its 
conclusion judicially; in other words, must take jurisdiction. Nor 
is it enough that there appears to be a valid défense to a part of the 
claim (Schunk t. Moline, Milbum & Stoddart Co., 147 U. S. 505, 13 
Sup. et. 416), nor that the judge should be under a personal convic- 
tion, however strong, that the amount really in controversy is within 
the limit prescribed for the court. The facts madé distinctly to ap- 
pear in the record must croate a légal certainty of the conclusion based 
on them. Barry v. Edmunds, 116 U. S. 559, 6 Sup. Ct. 501. The bill 
States that complainant holds the note of the défendant in the sum of 
$3,000, with interest at the rate of 6 per cent, per annum from Decem- 
ber 1, 1895. It then states that on that note there is now due and 
owing $2,040, exclusive of interest and attorney's fées. The défend- 
ant, in its return, claima to hâve remitted to the plaintifl $1,500, and 
that this sum had been appropriated towards this note. In reply, 
complainant dénies that this appropriation could be made, and allèges 
that the sum was received and carried to the gênerai crédit of de- 
fendant, resulting in a balance in complainant's favor of $2,040, as by 
the account filed. The amount in controversy is this sum of $2,040. 
And upon it several questions arise. Thèse questions are part of the 
controversy. So the case at bar, and the contention of the parties 
therein, raise a question as to the amount really in controversy. The 
conclusion cannot be reached until évidence has been taken, and its 
resuit aacertained. Prima facie, the original demand is $2,040. It 



70 80 FEDERAL REPORTER. 

may be reduced by set-off and payment. It may be shown to hâve no 
foundation. In the meantime the court bas jurisdiction. It is on 
this principle that Barry t. Edmunds, 116 U. S. 559, 6 Sup. Ct. 501, 
and Smith v. Greenhow, 109 U. S. 669, 3 Sup. Ct. 421, were sustained. 
In thèse, for an al leged illégal taking of personal property worth $100 
or $200, the plaintifif in each case brought his action in tort for $6,000 
damages. The court sustained the jurisdiction. The same course 
was followed in Scott v. Donald by the suprême court, at the présent 
term. 17 Sup. Ct. 265. 

Counsel for the complainant hâve urged that the jurisdiction can be 
justiâed because of the value of the property mortgaged. I think, 
however, that this is not sound, agreeing on this point with Judge 
Green in Werner v. Murphy, 60 Fed. 769. 

The bill also asks the appointment of a receiver. From the return 
and the afiBdavita it clearly appears prima facie that the company is 
Suivent, and that no necessity for a receiver exists on this ground. 
It is not denied that the défendant is in possession of chattels mort- 
gaged to complainant, and that the condition of the mortgage has been 
forfeited, thus restoring the légal title in complainant; at the least 
giving it claim for the relief of an équitable exécution by the appoint- 
ment of a receiver. But this will be a harsh measure, not justifled 
by the présent appearance of the case. It is therefore ordered that 
the défendant enter into bond, with sureties to be approved by a judge 
of this court, conditioned that the défendant abide by and perf orm 
such decree as the court may finally render herein. Let the complain- 
ant or its attorneys hâve notice of the names of the proposed sureties 
on the bond, and reasonable notice of the time when the bond will be 
presented for approval. Let the penalty of the bond be $3,000. 



HTJNT V. AMBEICAN GEOCERY CO. 
(Carcult Court, D. New Jersey. Aprll 80, 1897.) 

1. Pbivatb Corporations — Appointment of Receivbbb. 

A receiver will not be appointed for a solvent prlvate corporation at the 
Instance of indlvidual stockholders, on the ground that Its offlcers and di- 
rectors hâve ehanged Its business from a large Wholesale grocery business 
to a comparatively small specialty business, and hâve otherwise mismaa- 
aged its affairs, in the absence of évidence showlng usurpation, fraud, 
ultra vires, gross négligence, or breach of trust 

8. Samb. 

AU questions of pollcy respectlng the management of the business of a 
prlvate corporation must be left to the Sound discrétion of the directors, 
and thelr acts done In good faith, if wlthin the powers of the corporation, 
and in furtherance of its purposes, cannot be called In question In Judlcial 
proceedings by Indlvidual stocliholders. 

H. Aplington, for complainant. 

Washington B. Williams and Arthur L. Livermore, for défendant». 

KIRKPATEICK, District Judge. This bill is flled by David Hunt, 
a stockholder in the American Grocery Company, on behalf of him- 
self and such other stockholders as may désire to become parties to 
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the suit, praying for the appointment of a receiver, and an injunction 
restraining the offlcers and directors f rom continuing in the manage- 
ment of the business. The intervention of the court is net asked 
upon the ground of the insolvency of the corporation, but it is alleged 
in the bill that, the défendant corporation having succeeded to the 
large wholesale grocery business formerly conducted by varions part- 
nerships and corporations, "bas recently, in violation of law, unlaw- 
fully, without the consent of its stockholders, and through its offlcers 
and directors, changed the nature of its business f rom a large whole- 
sale grocery business to a comparatively small specialty business." 
In support of this allégation the bill sets out a notice sent by the 
American Grocery Company to the trade, which is in thèse words: 

"New York, Aprll 2, 1897. 
"We beg to call the attention of the trade to our spécial Unes of roasted 
coffees, ground spices, teas, cigars, farlnaceous goods, French goods, and 
canned goods. Handling only tlieee Unes, enables us to better meet the wants 
of dealers. Priée list mailed on application." 

The bill also allèges upon information and belief that the business 
is being grossly mismanaged by its officers and directors; that the 
Company has sold a certain number of its trade-marks, and has dis- 
continued the use of a large number of others; that it has reduced 
the number of its employés; that it has discontinued the sale of a 
large number of staple articles, in which there was a large profit, and 
has sold large quantities of staple goods at less than cost ; that it 
has not taken an account of stock since August, 1896, and that for his 
Personal account the président has purchased certain of the stock of 
the défendant corporation at less than its par value, and Is anxious to 
buy more if it can be had at a low figure. 

The afadavits read in support of the bill enter into no détails. The 
aiHants set out that they are acquainted with the character of the 
business heretofore conducted by Thurber, Whyland & Company and 
that now being carried on by the American Grocery Company, and 
that they are not of the same gênerai character, and that the busi- 
ness now carried on by the American Grocery Company is not, in 
their opinion, a wholesale grocery business. The only knowledge 
developed on the part of déponents to any of the spécifie matters set 
out in the bill is that contained in the affidavlts of Corsa, who swears 
that Marsalis, the président of the défendant company, has sold and 
offered to sell staple merchandise at priées less than the market price 
of same; not stating quantity; and Alexander Wiley, who knows 
that Marsalis has sold and is now oflfering for sale "large blocks" of 
staple merchandise at priées much below the market value of the 
same. There is no proof of the sale or discontinuance of the use of 
any trade-marks; the staple articles, the sale of which the bill char- 
ges has been discontinued, are not enumerated; and there is nothing 
in the afSdavits from which the court can come to the conclusion that 
any large loss of profit has resulted to the company by the decrease 
of business which is said to hâve taken place. If staple goods hâve 
been Bold, or offered for sale, at less than market priées, the bill char- 
ges that it has been done with the sanction and approval and under 
the direction of the board of directors, who were elected to administer 
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the affairs of the çompany. In tbe absence of proof to the contrary, 
the court will assume that the directors hâve acted in good faith, 
and for the best interests of the company, and that assumption will 
not be OTercome by the mère assertion of opinions to the contrary 
by thôse whose judgment may be fouuded on ignorance or warped by 
préjudice. 

It does not appear from any verified statement that the défendants 
are performing any act which is not within the scope of the authority 
conferred by the articles of their incorporation, nor that the président 
and board ôf directors, in limiting the number of articles in which 
they will deal, hâve not been actuated by honest motives. To eut 
off from sale articles in which thefe is found to be no profit is clearly 
within th€ discretionary powers of the board of directors, and, unless 
the complainant has clearly demonstrated that the directors in so do- 
ing were controlled by a fraudulent or dishonest purpose, he has no 
case. Elkins v. Railroad Co., 36 N. J. Eq. 341. Ail questions of 
policy respecting the management of the business of a private corpora- 
tion must be left to the sound, honest discrétion of the directors; and 
their corporate acts, done in good faith, if the same are within the 
powers of the corporation, and in the furtherance of its purposes, can- 
not be called in question in judicial proceedings by individual stock- 
holders. The answering a£8davits which hâve been read deny ail the 
material allégations of the bill, both those which are verified and 
those which are stated to be upon information and belief . The court 
should not take the conduct of the business out of the hands of those 
who hâve been chosen by a majority in interest of the stockholders for 
that purpose, except upon clear proof of usurpatiçn, ultra vires, fraud, 
or gross négligence. Thoinp. Corp. § 4483. "The appointment of a 
receiver is a discretionary power, to be exercised only upon good cause 
shown, upon circumstances disclosed by the proof which show the 
need of the interférence of the court for the protection of creditors 
or stockholders from breaches of trust by the directors in the perform- 
ance of their duties." Construction Co. v. Schack, 40 N. J. Eq. 222, 
1 Atl. 23 ; Rawnsley v. Insurance Co., 9 N. J. Eq. 95. This case pré- 
sents no such grounds as above set forth for the interférence of the 
court, and the dissatisfied stockholders must redress their grievances 
by ordinary methods. The application for a receiver must be denied. 



HUGHBY V. SULLIVAN. 

(Olrcult Court, S. D. Ohlo. March 10, 189T.) 

No. 4.884. 

1. Btatb StatOtbs— New Tbial— Rule of Pkopertt. 

Kev. St. Ohlo, { 6306, providlng that "a new trial shall not be granted 
on accouDt of the smallness of damages In an action for an Injury to the 
person or réputation, nor In any other action where the damages equal 
the aetual pecunlary InJury to the plaintlffi," cannot be read as a provlso 
to section 6134, glvlng a right of action for the unlawful klUing of an- 
other, and Is therefore not a rule of property blndlng on the fédéral courts 
In an action under the latter section. 
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8. RuLEs OF Practice— When Binding on Fedebal Coubts. 

Eev. St. I 914, provldlng that the practice and modes of proceeding In 
the fédéral courts shall conform as near as may be to the practice In the 
courts of record of the state within whlch such courts are held, does net 
disturb the settled law of the fédéral courts with respect to granting or 
refusing new trials, and a state statute provldlng that a new trial shall 
not be granted on account of the smallness of damages Is not binding on 
a fédéral court. 

t. CoNSTiTOTioKAii Law— Statutb Impairino Right OF Trial bt Jurt. 

A state statute provldlng that a new trial shall not be granted on ac- 
count of the smallness of the damages Is, If applicable to tlie fédéral 
courts, in violation of the seventh amendment to the fédéral constitution, 
■whlch provides that "the right of trial by jury shall be preserved, and no 
fact tried by jury shall be otherwise re-examlned In any court of the 
United States than according to the rules of the common law." 

Motion to Vacate Order Granting a New Trial. 

Sidney G. Striker, for plaintiff. 
Coppock & Gallagher, for défendant. 

HAMMOND, J. In this case, which is an action for the wrong- 
fui killing of another, a new trial was granted, because, in the opin- 
ion of the court, the damages assessed by the jury were inadéquate. 
The défendant now moves to vacate that order, upon the ground 
that section 5306 of the Rerised Statutes of Ohio forbids it. That 
section reads as follows: 

"A new trial shall not be granted on account of the smallness of damages in 
an action for an injury to the person or réputation, nor in any other action 
where the âamages equal the actual pecunlary injury to the plaintiff." 

The argument submitted in favor of the motion is that this is a . 
rule of property prescribed by the législature of Ohio; that, inas- 
much as an action for the wrongful killing of another is purely stat- 
utory, the plaintiff must be bound by the limitations placed upon 
it. It is contended that this section of the statute is to be read in 
connection with section 6134 of the Revised Statutes, giving the 
right of action in cases of this character, and opérâtes as a proviso 
thereto, so that it shall read: "Provided, that the plaintiff in such 
action shall not hâve a second trial by reason of inadequacy of dam- 
ages." The trouble with this argument is that the législature it- 
self has not proceeded upon that theory, nor has it conflned the re- 
striction to that class of actions which are purely statutory, and 
particularly it has not placed it upon that provision of the statute 
giving damages for the wrongful killing of another. The section 
5306, forbidding new trials, flrst applies to ail classes of injuries to 
the person or réputation, and then a sweeping clause includes every 
other action where the pecuniary injury has been compensated. It 
seems to be somewhat a prohibition against giving another oppor- 
tunity for punitive damages. Neither counsel has cited any ad- 
judication by the courts of Ohio construing this section, and I shall 
not take time to look up the cases, but it is not impossible that 
the courts might hold that it does not apply at ail to the action for 
the wrongful killing of another. In its terms, it is descriptive of 
"an action for aa injury to the person or réputation." Of course, 
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in one sensé the killing of another is an in jury to the person, but 
it is not the injury to the person for which the statute of Ohio 
gives the damages for the killing. The new action is confined to 
the pecuniary loss sustained by the surviving relatives who are en- 
titled to it. It does not proceed from the person killed, but as a 
direct grant to the relatives, and possibly this action cannot be at 
ail brought within the prohibitory section concerning new trials; 
or, if so, it f ails within the last clause of that section, and not the 
first; and then since, in the opinion of the court, the damages given 
by the jury do not "equal the actual pecuniary injury to the plain 
tiff," a new trial is not prohibited. Again, the attention of the 
législature of Ohio was directly concerned in placing a limitation 
upon the amount to be recovered for the wrongf ul killing of another, 
and the maximum was fixed at $10,000. If the législature had in- 
tended to fix a minimum limitation, or rather to lower the maximum 
under certain conditions, that was the place to do it; and we maj 
assume that it had no such intention from the fact that it did not. 
This section 5306 is a rule of practice, and is found in the practice 
part of the Code, being intended to regulate the action of the state 
courts in the matter of granting new trials; and any limitation 
that it may place upon the amount of damages to be recovered for 
Personal injuries is purely incidental. It is a mère closing of the 
courts after one trial, somewhat like the opération of the statute 
of limitations. The section is not in pari materia with the other 
statute giving the right of action, and therefore is not within the 
rule requiring them to be construed together. One is an act estab 
lishing the right of property, and is upon an entirely différent sub- 
ject from the other regulating the practice of the courts. As a 
practice act, it is not binding on us, not being within the purview of 
Rev. St. U. S. § 914. 

Mr. Justice Gray, speaking for the suprême court and of the fed 
eral courts, says : 

"In regard to motions for a new trial and bllls of exceptions, those courts 
are Independent of any statute or practice prevalUng In the courts of the 
state In which the trial is had." Missouri Pac. Ry. Go. v. Chicago & A. R. 
Co., 182 U. S. 191, 10 Sup. Ot 65. 

Previously, the sàme learned justice, speaking for the circuit court 
of the United States, and quoting section 914 of the Eevised Stat- 
utes of the United States, had said, in U. S. v. Train, 12 Fed. 852, 
that: 

"The object of the former section was to assimllate the lorm and manner 
In which the parties should présent thelr clalms and défenses In the prépara- 
tion for and trial of suits in the fédéral courts to those prevailing in the 
courts of the state. It does not Include state statutes requiring Instructions 
to the jury to be reduced to wrlting, or permitting such instructions and certain 
papers read In évidence to be taken by the Jury when they retire, or requir- 
ing the jury to be dlrected, If they retum a gênerai verdict, to flnd specially 
upon particular questions of fact Involved In the Issues. Nudd v. Burrows, 91 
U. S. 426; Sawln v. Kenny, 93 U. S. 289; Rallroad Co. v. Horst, Id. 291; 
West V. Smith, 101 U. S. 263. It does not apply to motions for a new trial, 
nor, whatever may be the rule prescribed by the statutes of the state upon 
that subject, does not control or aflect the power of the fédéral courts under 
the judiclary act of September 24, 1789 (chapter 20, § 17), and undèr section 
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726 of the Revlsed Statutes, to grant or refuse a new trial at thelr discrétion. 
Eailroad Ca v. Horst, abore dted; Newcomb v. Wood, 97 U. 8. 581." U. S. 
T. Train, 12 Fed. 852. 

It was also ruled, bat tipon another point of practice, by Mr. 
District Judge Brown (now Mr. Justice Brown, of the suprême court 
of the United States), that this confonnity practice act does not 
"disturb the settled law of the fédéral courts with respect to grant- 
ing or refusing new trials." Osborne v. Détroit, 28 Fed. 385. 

It was also said by Mr. Circuit Judge Brewer (now Mr. Justice 
Brewer, of the suprême court of the United States) that: 

"The effect of the statutes of congress, as Interpreted by the décisions of 
the suprême court, is that thls matter of new trials In civil cases, depending 
upoa the discrétion of the trial court, le somethlng which is settled by the 
law of congress, and caniwt be affected by any state law." U. S. v. Molloy, 
81 Fed. 19, 23. 

This was said in overruling a motion for a new trial, which the 
statutes of Missouri directly required should be granted under sim- 
ilar circumstances in the state court. 

La the case of Railway Go. v. Putnam, 118 U. S. 545, 553, 7 Sup. 
et. 1, 2, Mr. Justice Gray, again speaking for the suprême court of the 
United States, denied the right of the législature of the state to 
regulate the conduct of the trial judge in instructing the jury, say- 
ing: "The powers of the courts of the United States in this respect 
are not controlled by the statutes of the state." 

So it is ererywhere. The courts enforce that construction of this 
act of congress which does not permit it to operate as a limitation 
upon the independence of the fédéral courts, by what might some- 
times be designedly obstructive, if not capricious, législation by 
the States, that would seriously impair the efficient administration 
of the jurisdiction conflded to them, and follow the indications es- 
tablished by the suprême court for its application only to the f orm» 
of pleading and practice, and not to the conduct of the fédéral 
tribunal in the exercise of its powers and duties under those forma 
of state practice and pleading to which they conform. And so it 
was held in Nudd v. Burrows, 91 U. S. 426, 442, in respect of a prohi- 
bition by the state législature of oral charges, and forbidding com- 
nients upon the proof, that the administration of the judge in the 
discharge of his separate functions is neither practice, pleading, 
nor a f orm or mode of proeeeding, within the purview of this act 
of congress; and in Railway Co. v. Horst, 93 U. S. 291, 301, that 
the détermination of motions for a new trial is not within the con- 
fonnity act, and cannot be affected by any state law upon the sub- 
ject. 

There is another view of this subject to which it may be well to 
call attention. It may be doubtful if this Ohio statute, prohibit- 
ing the granting of new trials for inadequacy of damages, could be 
held constitutional if it were binding upon the fédéral courts. Our 
fédéral constitution, by the seventh amendment, provides that: 

"The right of trial by jury shall be preserved, and no fact tried by a Jnry 
shall be otherwlse ré-examined in any court of the United States than accord- 
Ing to the rules of the common law." 
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This does not me^n only and barely that there shall be a verdict 
of 12 mèn under any conditions that may be prescribed, but that 
there shall be a trial by jury as understood at common law. The 
control of the court over the Terdict after it is given is as much 
a part of the trial by jury as the giring of the verdict itself, and 
the right to hâve the issues tried by a second jury, or even a third 
jury; when the verdict of the first jury is affected by some infirm- 
ity for wbich the common law required the trial court to set that 
verdict aside, is as much a right of "trial by jury" preserved by the 
constitution as the first trial. 

It was said in Newcomb v. Wood, 97 U. S. 581, 583, that: 

"It bas long been the established law In the courts of the United States 
that tô grant or refuse a new trial rests lu the sound discrétion of the court 
to whlch the motion Is addressed and that the resuit cannot be made the sub- 
Ject of revlew upon a wrlt of error." 

It was also said in Mattox v. U. S., 146 U. S. 140, 147, 13 Sup. Ct. 
50, that the allowance or refusai of a new trial rests in the sound 
discrétion of the court, and cannot be made the subject of review 
by a writ of error. This and other considérations attending the 
subject show the importance of the part that is taken by the trial 
judge in the process of a trial by jury. He alone can, on the appli- 
cation for a new trial, correct the errors that are made by the 
jury; and, if législation mày control his judgment or prohibit him 
in the exercise of it, the right of trial by jury is to that extent im- 
paired and restricted, and not preserved as it was known at com- 
mon law. Congress cleârly has no plenary power to thus impair, 
restrict, or destroy the right of trial by jury in any of its parts; and 
what congress cannot do surely the législature of the state cannot 
do in the application of their législation to the fédéral courts. This 
may hâve been one of the conditions that the late Mr. Justice Matth- 
ewB had in mind in his very elaborate and able judgment in the 
case of Erstein v. Rothschild, 22 Ped. 61, where, in commenting 
upon section 914 of the Eevised Statutes of the United States, which 
we hâve just been considering, known as the "Practice Conformity 
Act," and also in commenting upon the décisions of the suprême 
court construing that section, he said: 

"It must be held that the body of the local law thus adopied In the gênerai 
must be construed In the courts of the United States In the light of their own 
System of Jurisprudence, as deflned by their own constitution as trlbunals, 
and of other acts of congress on the same subject. It can hardly be supposed 
that It waa the Intent of thla législation to place the courts of the United 
States In çach state, In référence to their own practice and procédure, upon 
the footing merely of subordlnate state courts, required to look from tlme 
to tlme to the suprême court of the state for authorltative rules for their 
guidance In those détails. To do so would be In many cases to trench In Im- 
portant partlculars, not easy to foresee, upon substantial rights, protected by 
the pecuUar constitution of the fédéral Judlclary, whlch mlght seriously af- 
fect, In many cases easlly supposed, the proper co-relatlon and Independence 
of the two Systems of fédéral and state trlbunals." 

It was distinctly ruled in Railway Oo. v. Winter's Adm'r, 143 U. 
S. 60, 75, 12 Sup. Ct. 356, and in Bailway Co. v. Charless, 2 C, 0. A. 
380, 51 Fed. 562, 580, that the question whether the damages given 
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by a jury were excessiTe çould not be reviewed on a writ of error; 
and, of course, the saïne rule applies to the question of inadequacy. 
This is because the fédéral constitution bas prohibited the re-ex- 
amination of facts tried by a jury in any other way than "according 
to thç rules of the comnion law," and by the trial judge or the other 
judges who may perform his functions in that behalf. How, then, 
can the législature prevent any re-esamination at ail, or f orbid any 
re-éxamination as to particular facts found by the verdict, without 
impairing the right of trial by jury? If a statute should be pass- 
ed requiring the minority of a jury to conform their judgment to 
the majority, and retum a verdict accordingly, it would be con- 
ceded everywhere that this would be an impairment of the right of 
trial by jury, because it would be imposing by law upon the jury a 
rule of judgment not known to the common law. So, when the 
trial judge cornes to receive the verdict, and, on proper motion, to 
inspect it, and détermine whether or not it is affected by any inflrm- 
ity which would authorize the coud: to set it aside, would it not be 
just as much impairment of the right of trial by jury if the légis- 
lature shoiild say that he should either set it asidë, or let it stand, 
upon some rule that it should prescribe to control his judgment? 
While the législature may prescribe any rule of property or any rule 
of pleading or any rule of practice or any form of procédure, it 
cannot invade the domain of judgment either of the jury or its pre- 
siding judge, and direct what that judgment shall be, in the dis- 
charge of the respective or joint functions of either. Thèse must 
remain under the fédéral constitution, at least, to the govemment 
of the common law. It may be inconvénient, and sometimes, possi- 
bly, oppressive, that this restriction exists. Originally, the fédéral 
constitution did not contain it as to civil cases, and it was subse- 
quently inserted by the amendments with other simUar restrictions 
upon législative pewer; but, wisely or unwisely, it bas flxed the corn,- 
mon-law trial by jury as that to which we are bound, and only that. 
lî, therefore, this Ohio statute should be held to be a rule of prac- 
tice or form of procédure, I should say that it was inconsistent with 
the constitution of the United States, and not, therefore, binding 
on us. As a rule of property, it cannot be imposed by this unau- 
thorized and impossible interférence with a common-law jury trial, 
but should hâve been fixed as a limitation on the statute creating 
the cause of action for a wrongful killing of another, directly, as 
the maximum limitation was flxed in other cases. The court thinks, 
however, that it is neither rule of property nor a mode or form of 
proceeding nor a rule of practice, but a statutory rule of judgment 
or direction to the courts of the state, by which they are required to 
govern their action. But in no event is it within the power of the 
législature of Ohio to impose that rule of judgment upon the fédéral 
courts. The motion is overruled. 
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EDMUNDS T. ILLINOIS CENT. B. CO. 
(CSicult Court, N. D. lo-wa, W. D. Aprll 21, 1897.) 

ï. ASSIGNABILITT OF CAUSES OF ACTION— StATB AKD FeDBBAL LaWS. 

The question whether the bénéficiai interest In a chose in action created 
by an act of congress is assignable la controlled by the fédéral law, Inde- 
pendent of the state laws. But the question whether the assignée may 
tnaintain an action thereon In his own name Is a question of procédure, 
depending on the state laws. 

a. Same— Test dp Assionabilttt. 

If a chose in action or clalm constitutes a property right, whlch, upon 
the death of the party, would pass to hisi légal représentative, then, as a 
rule, It Is assignable, so as to transfer the bénéficiai Interest. 

8. SAkB— Claims for Overchargks undbr Interstate Commerce Law. 

Olaims for damages to recover overcharges, under sections 8 and 9 of the 
Interstate commerce law, constltute property rights, which may be assigned 
so as to convey the bénéficiai interest therein to the assignée. 

4. Bame— Right of Assignée to Sue. 

An action brought in a fédéral court in lowa to recover damages for 
overcharges, under sections 8 and 9 of the Interstate commerce law, Is 
maintainable in the name of the assignée thereof, under the provision of the 
Ipwa Code requirlng aU sults to be brought in the name of the real party 
In Interest. 

Action, under provisions of interstate commerce act, to recover 
damages for alleged overcharges. Submitted on demurrer to péti- 
tion. 

Harl & McCabe, for plaintiff. 

B. F. Ayer and J. F. Duncombe, for défendant 

SHIEAS, District Judge. This is an action in which the plaintiff 
Beeks to recover damages against the défendant railroad company 
for alleged overcharges upon interstate shipments of freight, the right 
of action being based upon the provisions of the interstate commerce 
act The first count in the pétition seeks to recover damages accru- 
ing to the plaintiff upon shipments made by himself, and the remain- 
ing counts are founded upon claims accruing to third parties, and by 
them assigned to the plaintiff. The défendant company demurs to 
the second and subséquent counts, upon the ground that claims for 
overcharges, in violation of the provisions of the interstate commerce 
act, are not assignable, and that the language of the act is such that 
the right to sue for damages is conflned to the person or corporation 
suffering the damages in the first instance. 

It is not questiôned that at the common law a chose in action, of the 
nature of those counted on in this case, is not assignable, so as to en- 
able the assignée to maintain an action at law thereon in his own 
name; and therefore, to confer the right of action upon an assignée, 
it must appear-that the right is conferred by sonie statute or rule of 
law, applicable to the particular case. Thus, in Glenn v. Marbury, 
145 U. S. 499-509, 12 Sup. Ct. 914, 918, it is said: 

"The right whlch the express company acquired by the defendant's subscrip- 
tlon to Its capital stock was only a chose in action. It passed by the deed of 
September 20, 1866, to the trustées Blah:, Kelly, and O'Donnell, but subject to 
the condition that a chose in action Is not assignable, so as to authorize the 
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assignée to sne at law, In hls own name, nnless the rlght 8o to do la given 
by a statute, or by settled law, In the jurlsdlctlon wbere suit is brought Thls 
Is tlie well-established nile of the common law, and the common law touching 
the subjeet govems in the District of Oolumbla." 

On behalf of plaintif? it is claimed that it is the settled law of 
the State of lowa that choses in action are assignable so as to confer 
a right of action in the name of the assignée, and such seems to be 
the effect of the rulings of the suprême court of the state. Weire 
V. Davenport, 11 lowa, 49; Vimont t. Kailway Oo., 64 lowa, 513, 17 
N. W. 31, and 21 N. W. 9; Everett v. Raiiway Co., 73 lowa, 442, 35 
N. W. 609. 

On behalf of the défendant company it is claimed that the causes 
of action set f orth in the counts of the pétition that are demurred to 
arise solely under the provisions of the inter state commerce act; that 
jurisdiction to entertain the same is confined to the courts of the 
United States; that as the cause of action is created by the act of 
congress, and certain remédies are therein provided for, no other pro- 
ceeding can be maintained, save those named in the statute; that 
thèse are limited, by the express provisions of section 9 of the act, 
to the right to make complaint to the commission or to bring suit 
for damages on behalf of the party injured; that neither the Inter- 
state act nor the statutes of the United States provide for or author- 
ize the assignment of claims for damages under the Interstate com- 
merce act; and that, as congress haa legislated upon the mode of en- 
forcing claims for damages arising under that act, that fact prevents 
recourse to the provisions of state laws upon that subjeet. 

This court bas held in this and other similar cases now pending that 
the state courts hâve not concurrent jurisdiction with the courts of the 
United States over actions for damages, based upon the provisions of 
sections 8 and 9 of the Interstate commerce act. See Van Patten v. 
Eailway Co., 74 Fed. 981. In that case it was held that, as the suits 
were expressly based upon the cause of action created by section 8 of 
the act, the only remédies available were those provided in section 
9, and thèse were limited to a right to make complaint to the commis- 
sion, or to bring suit for damages in a district or circuit court of the 
United States; and the question now presented for détermination is 
whether a claim for damages arising under the act can be assigned to 
a third party, so as to authorize him to maintain an action thereon 
in his own name. This question présents two matters for considér- 
ation, the flrst one being whether a claim for damages based upon the 
provisions of section 8 of the Interstate commerce act is assignable, 
so as to transfer the bénéficiai interest therein to the assignée; and, 
second, if the claim is assignable, can the assignée maintain an action 
at law thereon in his own name? 

If the chose in action is of such a character that it can be assigned, 
so as to transfer the bénéficiai interest therein to the assignée, then 
the question whether suit thereon can be maintained in the name of 
the assignée, or must be brought in the name of the assigner for the 
benefit of the assignée, is merely a question of the mode of procédure, 
determinable by the law of the forum ; but the question whether the 
chose in action can be assigned, so as to confer any right or interest 
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therein on the assignée, is a matter aSecting the merits, and Is con- 
trolled hj the law creating the cause and right of action. If the 
causes of action assigned to the plaîntiff in this suit were not entirely 
créations of the act of congress, but arose under the principles of the 
common law, and^of which the courts of the state would hâve con- 
current jurisdiction with the fédéral courts, the question at issue 
might not be diiHcult of solution. The cause of action, however, and 
the right of action with regard to thèse claims for damages are alike 
created by and based upon the act of congress, and it would seem, 
therefore, that the question of the assignability of claims of this char- 
acter is determinable by the fédéral law, and not by that of the state 
of lowa. ■ Thus, in Pritchard v. Norton, 106 U. S, 124-130, 1 Sup. Ot. 
102, 106, It is said : • 

"Whethèr an assignée of a chose In action shall sue In his own name, or 
that of hl8 assignor, is a technical question of mère process, and determinable 
by the law of the forum; but whether the foreign asslgnment, on which tho 
plaîntiff claims, Is valid at ail, or whether It Is valid agalnst the défendant, 
goes to the mérite, and must be decided by the law In which the case has Its 
légal seat. • • * It la to be noted, however, as an Important circumstance, 
tlmt the same claim may sometimes be a mère matter of process, and so de- 
terminable by the law of the forum, and sometimes a matter of substance, 
golng to the merits, and therefore determinable by the law of the contract" 

The question, therefore, is whether claims for damages based upon 
section 8 of the interstate commerce act, under the provisions of the 
laws of the United States, are assignable. It will be remembered 
that the. court is considering now only the point whether the property 
interests represented by the assigûed claims are assignable, so as to 
convey the bénéficiai interest therein to the assignée; and this does 
not involve the question whether suit thereon can be maintained in 
the name of the assignée. The choses in action sued on in this case 
do not grow out of purely personal torts, which at the common law 
would lapse at the death of the party injured, but constitute prop- 
erty rights, which would pass to the légal représentative upon the 
death of the original owner thereof. 

In regard to choses in action of the latter character, the gênerai 
rule is, as I understand it, that the bénéficiai interest therein may be 
lawfully assigned to another, subject to the exception that, in case 
the substance of the claim be such that public policy forbids the as- 
slgnment thereof, then it is not assignable; and of course, if there be 
an express statutory prohibition against the assignment of a given 
class of claims, that would except that class from the opération of the 
gênerai rule. In Traer v. Clews, 115 U. S. 528, 6 SUp. Ct. 155, Henry 
Clews brought an action at law to recover, as damages, the value of 
50 shares of the capital stock of the Cedar Rapids Northwestern Con- 
struction Company, and the dividends which had been declared there- 
on. Clews was the original owner of the stock, having subscribed 
therefor in 1870. In November, 1874, Clews was adjudged a bank- 
rupt, and his property, including the named shares of stock, was as- 
signed to Tappan, trustée of his estate. Subsequently Traer purchased 
the stock and the dividends declared thereon from the assignée, under 
circumstances which rendered the purchase a fraud upon the assignée 
and the rights represented by him. In December, 1877, Tappan, the 
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assignée, sold ail his daims and demands on account of the stock to 
Clews, who thereupon brought suit for damages. In response to tke 
objection that the transfer from Tappan to Clews was merely of a 
right to biing an action, which. could not be assigned, the suprême 
court held that "we are of opinion that, so far as the question under 
considération is concemed, the assignment of Tappan to Clews was 
the transfer, not merely of a naked right to bring a suit, but of a valu- 
able right of property, and was therefore valid and effectuai." In 
Erwin v. U. S., 97 U. S. 392, it was held that a claim for the proceeds 
of cotton captured by the military forces of the United States, and 
sold by the government, was in the nature of a property right, and, as 
such, passed by assignment to an assignée in bankruptcy. In Lewis 
V. Bell, 17 How. 615, it was held that a claim against Ûie Brazilian 
goyernment, growing out of the seizure of a vessel, was assignable, 
so as to authorize the assignée to demand and receive payment from 
the secretaiy of the treasury of the United States of the money paid 
by Brazil in settlement of the claims. In Trust Co. v. Walker, 107 
U. S. 596, 2 Sup. et. 299, it was ruled that a claim for supplies fur- 
nished to a railroad company was assignable, so as to confer upon the 
assignée the right to require the receiver of the railroad company to 
pay the assigned claims in préférence to the bondholders. Thèse cases 
and others of like import establish the rule that a naked right of ac- 
tion, like that for purely personal torts, such as for assault and bat- 
tery, defamation, false imprisonment, or malicious prosecution, can- 
not bC assigned ; but if the chose in action or claim constitutes a prop- 
erty right, which, upon the death of the party, would pass to his légal 
représentatives, then it is assignable, so as to transfer the bénéficiai 
interest to the assignée. Exceptions to this gênerai rule may be found 
in cases of executory contracts, wherein the relations between the 
parties or the subject of the contract are such that it fairly appears 
that it was the intent of the contracting parties that performance of 
the obligations assumed should rest only on the original party, in 
which class of cases the assignment of the contract is not valid, un- 
less assented to by the other party thereto. Delaware Co. Com'rs v. 
Diebold Safe & Lock Co., 133 U. S. 473, 10 Sup. Ct. 399; Arkansas Val. 
Smelting Co. v. Belden Min. Co., 127 U. S. 379, 8 Sup. Ct. 1308. 

In this case we are not deaUng with executory contracts, but with 
a claim for damages, and the rule applicable thereto is to be found 
in the principle recognized by the suprême court in Traer v. Clews, 
115 U. S. 528, 6 Sup. Ct. 155, already cited, in which it is held a mère 
naked right to bring a suit is not assignable, but a right of property 
is assignable. The claims declared on are based upon the alleged 
fact that the défendant company charged the shippers exorbitant or 
unreasonable rates upon the freight by them shipped on defendant's 
road, and in reality the action is brought to recover back the sums 
of money, which, it is claimed, the shippers were compelled to pay, 
over and above a reasonable rate. To illustrate the point, suppose it 
appeared that there were two shippers who had been overcharged up- 
on certain shipments of freight, the amount of the exorbitant charge 
in each case amounting to |100; and it appeared that the one ship- 
per had paid the overcharge in money, and the other had paid the 
80F.-« 
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amount of overcharge in bullion at its market value. The complaint 
of the latter would be that h.e had been compelled, in order to secure 
the shipment of his freight, to part with and deliver or pay to the 
carrier the bullion of the value of $100, or, in other words, that he 
had been wrongfully deprived of property of the named value. Can 
there be any question that in that case the shipper would hâve the 
right to demand a retum of the property wrongfully exacted from 
him, and that it would be the duty of the carrier to return to the 
shipper the property wrongfully extorted from him, or to account for 
its value? Clearly, in that case the claim of the shipper would be a 
property right, and not a mère naked right to bring an action. The 
test is whether the person's property or estate has been lessened in 
value by the action of the adversary party. Thus, in cases of assault 
and battery, malicious prosecution, libel, and the like, the injury is to 
the person or the character or business standing of the party, and 
not directly to his estate; and an assignment of a claim of that nature 
would be a transfer merely of a right of action, not directly associated 
with a property right. In cases, however, where the wrong act com- 
plained of has operated directly against the property or estate of 
another, thereby lessening it in amount or value, the party injured 
has a property right to be protected. He may seek to recover back 
the property of which he has been deprived, or he may seek damages 
for the injury to his estate. The nature of the claim arising to him, 
in such a case, is not determined by the mère form of the remedy he 
raay adopt, but is dépendent upon the question whether the injury 
complained of was to his person or to his property or estate. In the 
supposed case of the payment of the overcharge in bullion, the estate 
or property of the shipper would be lessened by that amount; and 
there can be no question that under the raie given us by the suprême 
court in Traer v. Clews, supra, a claim arising under such circumstan- 
ces would be a property right, and, as such, would be assignable. Is 
liere any substantial différence, however, between a case wherein the 
wrongful overcharge is paid in bullion, or a case wherein the over- 
charge is paid in money? In each of the supposed cases the wrong 
act of the carrier is the same, to wit, the illégal exaction of an ex- 
orbitant charge for services rendered. The resuit to the shippers in 
each case is identical. In each case he is compelled to part with 
property, in the one case bullion, in the other money, of the same 
value; and in each case the property or estate of the shipper is lessened 
to the same extent. In each case the injury caused by the wrong act 
of the carrier affects, not the person of the shipper, but his estate; 
and if the claim in the one case is in the nature of a property right, 
and therefore assignable, the same must be true as to the other. 

It is further earnestly contended on behalf of the défendant that, 
cven though the claims in question might be held assignable under 
rhe gênerai rules of law governing that question, the terms and pro- 
visions of the sections of the interstate commerce act, creating the 
right of action, are such as to show that it was the intent of congress 
to limit the right to the remédies provided for in the act to the party 
originally injured, and it must therefore be held that the act prohibits 
the assignment of claims for damages based upon section 8 of the 
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act. In support of this contention, it is assumed that the remedy by 
way of appeal to the commission can be availed of only by the orig- 
inaJ shipper or party injured, and hence the same raie should be ap- 
plied to the second remedy provided, to wit, an action for damages 
directly against the carrier. To justify an appeal to the commission, 
it must appear that the party making the application has a right to 
invoke the aid of the commission in the Une petitioned for. Thus, if 
the aid of the commission is sought for the purpose of compelling a 
change of an established tariff of rates, as affecting présent or future 
shipments, it must appear that the party seeking action by the com- 
mission is or will be affected by the rate sought to be changed. Bnt, 
where the aid of the commission is sought solely to remedy a past 
wrong committed in overeharging a party for freight shipped, I see 
nothing in the act which limits the right of appeal to the commission 
solely to the person originally injured. 

Since the adoption of the act of March 2, 1889, amendatory of the 
Interstate commerce act, the commission holds that, upon proper ap- 
plication and proof, it is the duty of the commission to pass -upon 
the question of damages for past violations of the law. Macloon v. 
Railway Co., 5 Interstate Commerce Com. R. 84-95. If, therefore, a 
property right in the nature of a claim for illegaJ overcharges is 
owned by A., he being the original shipper, he has the right, as the 
party in interest, to seek réparation by invoking the aid of the com- 
mission, or he may sue the carrier directly in an action at law. This 
claim, being in the nature of a pcoperty right, A. can lawfully assign 
to B.; and, upon becoming the bénéficiai owner thereof, no reason 
exists why the remédies provided for in the act are, not open' to B., as 
the real and bénéficiai owner of the claim. The assignment of the 
daim defeats no défense existing thereto, nor does it in any way im- 
pose any greater burden upon the carrier in meeting the same; and 
there appears no good reason why a person who holds the bénéficiai 
interest in the claim for damages may not invoke either of the rem- 
édies provided for by section 9 of the interstate commerce act. 

But it is further urged that the use of the words "in his or their 
own behalf," in section 9, shows that it was the intent of congress to 
limit the right to institute suits for damages solely to the persons to 
whom the damages originally accrued. There is plausibility in the 
argument, but upon considération of the provisions of the act, taken 
as a whole, it would seem more likely that thèse words were used to 
mark the distinction between the two remédies provided for by the 
act, the one being the right to make complaint to the commission, 
thus calling into action the powers and duties imposed upon the board 
of commissioners, and the other being the right to bring an action at 
law, in his or their behalf, for the recovery of the damages. In the 
one case the party seeking relief must apply to the board of com- 
missioners, and it is the board which calls the carrier to account. In 
that case the shipper or person injured cannot, in his own name or be- 
half, call the carrier to account by a direct proceeding, but must in- 
voke the action of the commission. If, however, the shipper prefers 
to seek dainages only, then, in his own bebalf, and without the aid of 
the commission, he can sue the carrier in an action at law. In the 
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one case tlie commission takes action on behalf of the party com- 
plaining; in the otlier the party injured can, in his own behalf, bring 
an action for damages against the carrier. The tenus used in the 
aot do not espressly déclare that the rîght of property, forming the 
basis for the action for damages, is not assignable, and no good reason 
Is shown justifying a forced construction of the words used in order 
to give support to the contention that congress intended to.forbid the 
assignment of claims of this character. 

It is also claimed in argument that the assignability of claims for 
damages, based upon section 8 of the interstate commerce aet, should 
be denied, upon the ground that the same savors of maintenance. If 
the assignment carried only a mère right to bring an action, and did 
not convey a right of property, the argument would hâve force, be- 
cause, as is said by the suprême court in Traer v. Clews, supra: 

"The rule Is that an assignment of a mère right to file a blU In equlty foi 
fraud commltted upon the assigner wlll be void, as contrary to publie poHcy, 
and savoripg of maintenance. But, when property is conveyed, the fact that 
the grantee may be compelled to bring a suit to enforce hls right to the prop- 
erty does, not render the eonveyance void." 

The conclusion reached upon this question of the assignability of 
claims of the character of those declared on is that such claims con- 
stitute property rights; that, as such, they can be assigned so as to 
convey the bénéficiai interest therein to the assignée; and that the 
assignment thereof is not prohibited by any of the provisions of the 
iuterstate commerce act, nor is it forbidden by any considérations of 
public policy. 

The claims being assignable, and having been duly transferred to 
the plaintiff, the next point presented by the demurrer is whether suit 
thereon at law can be maintained in the name of the assignée. If the 
rule on this question in force in the courts of the state of lowa is ap- 
plicable, there can be no doubt as to the right of the assignée to main- 
tain the action at law in his own name. Code lowa, § 2543, expressly 
provides that ail suits must be brought in the name of the real party 
in interest, and the uniform construction of the section bas been to 
the efifect that the assignée of a chose in action is the proper party 
plaintifE, even though the assignment is merely verbal. Green v. Mar- 
ble, 37 lowa, 95. As already stated, the suprême court, in Pritchard 
v. Norton, 106 U. S. 124-130, 1 Sup. Ct. 102, 106, holds that «whether 
an assignée of a chose in action shall sue in his own name or that of 
his assignor is a technical question of mère process, and determina- 
ble by the law of the forum"; and, if the rule thus given is applicable 
to this case, it settles the point under considération. On behalf of 
défendant it is urged that this gênerai rule does not apply to actions 
based upon the provisions of the interstate commerce act, which cré- 
âtes alike the cause and right of action, and that such actions must 
be excepted out from the opération of sections 721 and 914 of the 
Eevised Statutes of the United States, which enact that the laws of 
the several states, except where the constitution, laws, or treaties of 
the United States otherwise require, shall be regardéd as rules of dé- 
cision, and that in law actions the practice, pleadings, and modes of 
proceeding in the several states shall be followed as near as may be 
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in the courts of the United States. Th.e purpose of the latter section 
is to bring about, as far as possible, unifonnity in the mode of plead- 
ing and practice in law actions in the same state; and there seems to 
be no ground for holding that congress intended to secure uniformity 
only in cases arising at the common law, and to require diversity of 
practice in cases based solely upon the provisions of the laws of the 
United States. Whenever the substance of the action is such, as af- 
fecting the merits, that the adoption of the state practice would work 
injnriously, the United States courts may diverge therefrom, under 
the clause of the statute that required conformity to be "as near as 
may be"; but, unless good and sufScient reason exists, the statute 
requires the courts of the United States to conform to the settled 
practice obtaining in- the state wherein the fédéral court is held. 
That thèse sections of the statutes of the United States are applica- 
ble to causes of action created by the laws of the United States is set- 
tled by the ruling of the suprême court in Campbell v. City of Haver- 
hîll, 155 U. S. 610, 15 Sup. Ct 217; and it must be held, therefore, 
that, unless substantial grounds exist for excepting this class of ac- 
tions from the opération of the section requiring conformity in the 
rule of practice in the fédéral courts with that provided for by the 
state law, the state rule of practice must govern. 

The sole différence now contended for is that, upon the claims as- 
signed, the action should be in the name of the original owner of the 
claim, for the benefit of the présent plaintiff, instead of being, as it 
now is, in the name of the assignée, as the real party in interest. The 
form of the action in. this particular does not in the least affect the 
merits of the controversy, and there is no sufflcient reason shown jus- 
tifying the court in holding that the merits involved in thèse claims 
are of such a nature that they form an exception to the gênerai rule 
that an action at law, under the settled law of lowa, can be main- 
tained thereon in the name of the assignée, the claims being of the 
nature of property rights. The demurrer is overruled. 
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(Circuit Court, W. D. Tennessee, W. D. Marcb 30, 1897.) 

No. 3,397. 

1. New Trial — Newi,t-Discovered Evidrnoe. 

A new trial will not be granted upon the ground of newly-dlscovered évi- 
dence, where the party maklng the application had heard rumors which. 
If followed up, would hâve led to the diseovery of the évidence before the 
trial, or where the new évidence would be merely cumulative. 

S. Insanb Pbksons— Compbtbkcy as Witrbbbkb. 

Where one who bas been adjudged to be Insane Is offered as a wltness, 
the Inqulry for the court on the prellmlnary examlnatlon Is Umlted to his 
understandlng of the obligations of an oath and abiUty to comprehend the 
examlnatlon as a wltness, and, If he can stand this test, the efCect of hls 
allégea Insanlty upon his credibiUty is for the jury. 

S. 8amb— New Trial. 

Where there can be no doubt, from what occurred at the trial, that a 
wltness who had been adjudged to be Insane would bave stood the test 
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of any examinatlon aa to her sensé of the obllgaOon of an oath, the court 
wlU not grant a new trial merely becanse there was no such prellminary 
ezamination. 

4. Tbbspass— Use of Force to Phevent. 

One vrho is a trespasser undertaklng to carry away the property of an- 
other cannot complaln If the owner lays hold of the property and takes 
It from hlm, provided excessive violence Is not used; and thls Is true even 
though the taking away might hâve been prevented by detalning the tres- 
passer wlthout the use of any violence or physical force. 

5. Pkacticb— In80fpiciency of Evidence to Support Verdict. 

It does not foUow, because a case ought to be submitted to a jury, that 
the court should let the verdict stand; and while the time might corne 
when It would be the duty of the court to yield even to the perversities of 
the Jury, and not any longer Interfère with thelr verdict, two verdicts are 
not ordinarlly concluslve of that duty. 

%. Samb. 

In actions to recover damages for Personal Injuries, the court should ex- 
ercise the rlght of Inspection of the verdict more readily and freely than In 
other classes of cases, where the occasion for Its exercise does not so often 
arlse; and where the alleged injury Is hidden, and the plaintiff dépends 
largely for success upon the bare opinions of médical men employed by him 
as expert witnesses, the court should be more vigilant than where the in- 
jury Is obvions. 

Action by Florence H. Wright against the Southern Express Com- 
pany. 

Thls Is an action for damages for personal injuries alleged to hâve been 
sustalned in a struggle between tne plaintiff and the defendant's agent over 
a parrot In Its cage, constructed of wooden strips taclied together with 
nails, such as Is commonly used In shlpplng birds. It had come from Nica- 
ragua, conslgned by a brother to hls sister, Mrs. Williams. The plalntife, be- 
ing a sister of the consigner and consignée, had heard, aceording to her 
story, that the bird was to be sold for charges, delivery to the consignée hav- 
Ing been delayed by her absence. The plaintiff, appearing at the express 
office, proposed to buy the bird. Parleying ensued, w'Mch resulted in her 
paying the amount of the charges, executing a recelpt on the delivery book, 
and the conséquent delivery to her then and there. She laid her hands upon 
the cage to send it away by her servant, acwmpanying her, when the agent 
was wamed by a bystander that the plaintiff was taliing the bird as her 
own through a pretended purchase from hlm, contrary to hls understanding 
ot the transaction, aceording to Ms contention, and contrary to the by- 
stander's notion of the agent" s rlght to thus dispose of the bird. Anticipatlng 
trouble for hlmself and his company, the agent forbade the plaintiff to take 
away the bird, laid his hands upon the cage to prevent her from dellvering 
It to her servant, and thereupon the s^iruggle for its possession ensued. Upon 
the facts proved, the court peremptorily Instructed the jury that tlie plain- 
tiff was a tresi)asser and a wrongdoer, or else should hâve yielded a ready 
assent to the reseission of the supposed purchase from the agent for the cor- 
rection of the mutual misunderstanding between them, and left the bird In 
the express office; that the agent had a rigtit to retaln It in the office, and 
to .use such force as was necessâry to a.ccompUsh that purpose; but that 
the défendant company would be llable for any unnecessary or excessive 
violence In defendlng his possession. Having received' such other instruc- 
tions as the case requlred, the jury retumed a verdict for the plaintiff, as- 
sessing the damages at $3,500. There had been a previous trial of the case, 
Mr. District Judge Clarli presidlng, ànd also a verdict for the plaintiff for 
$2,500. The instructions In that case proceeded upon a somewhat différent 
theory of trying the case, not being confined, as In this trial, to the question ot 
excessive violence. That verdict was set aslde, and a new trial granted, 
mainly upon the ground that the évidence dld not màke It reasonably cer- 
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tain that the plaintIfC had been Injured by the struggle In the express of- 
fice. The défendant, upon thls présent motion for a new trial, flled an af- 
fidsvlt of newly-discoTered évidence, as follows; 

"Florence H. Wright versus Southern Bxpress Company. 

"In this case G. W. Agée makes oath that he was, when this suit was in- 
stltuted, and ever sinoe has remalned, the superintendent o£ the "Western 
division of the Southern Express Company, and that as such offlcer it has 
been his duty to look after this lawsuit and see ta its défense; that he has 
been actlvely engaged in its défense sinee the suit was instltuted, and has 
attended to the préparation of Ihe case for trial and to the two trials which 
hâve been had in said case. He further states thiat during the last trial, In 
l>6cember, 1896, and not until then, did he discover that the plaintif!!, Flor- 
ence H. Wright, had been regutarly committed to an asylum for the insane 
at Utica, N. Y., upon the certiflcate of Drs. John de Vello Moore and Wil- 
liam J. Schuyler, legally qualifled examiners in lunacy, approved by the 
Honorable W. T. Dunmore, judge of Onelda county, New York, this ap- 
plication for commitment to the insane asylum havlng been made by Miss 
Florence Wright, of Utica, N. Y., a daughter of sald plaintiff, and her 
brother, Rev. B. F. Cossitt, of Watervllle, Oneida Co., N. Y,; and that she 
had remalned there in the Insane asylum as a patient from September 11, 
1895, until December 11, 1895, when the sald Mrs. Florence H. Wright was 
allowed to leave the hospital for the fBTsane on parole of thlrty days, and at 
the expiration of thirty days she was entered on the books of said asylum 
as 'Dlscharged, unimproved.* He further states that soon after the plain- 
tiff left the Utica Insane Asylum, unimproved. 'that she came to Memphis, 
Tenu., and this case was brought up for trial in February, 1896, about two 
months thereafter, at which time the plaintiff was, as he understands the 
facts, undoubtedly of unsound mind. He further states that he is thorough- 
ly satisfied that she has not recovered from the mental disorder, and that 
she still was Insane, at the time of the last trial, and still Is insane; that 
upon a new trial of the case the défendant will be able to show by the tes- 
Umony of Dr. G. Aider Blumer, superintendent Utica State Hospital for 
the Insane, Utica, N. Y., that the plaintlQ' was and is now afflicted with an 
incurable mental disorder reudering her insane, and which would either dis- 
qualify her as a wltness or maferially weaken any testimony given by her 
in thls case. Upon the last trial of thls case the défendant was not able to 
make this proof, as it was not aware of the fact that the plaintiff had been 
committed to an asylum for the insane, and only dlscovered the fact when 
a wltness In the case, during the progress of the trial, showed defendant's 
counsel a letter from Dr. Blumer, stating thèse facts, and it was then too 
late to obtaln the présence of wltnesses at the trial or secure his déposition. 
He further states that he does not know of any négligence or want of eare 
upon his part, or that of any offlcer of his company, or its counsel, that thls 
fact was not known. In support of the above statement of facts he at- 
taches hereto correspondence which he has had with Dr. Blumer, which 
correspondenee will verify the facts above stated, ail of which he respect- 
fuUy submlts to the court. He further states that this application is not 
made for the purpose of delay, but to the end tliat justice may be done. 
"[Slgned] G. W. Agée." 

The two attorneys of the plaintiff flled their affldavits in the absence of 
their client, which indicate thât she herself will swear that she had been 
unjustly placed In an insane asylum, and had been released tlierefrom by 
habeas corpus; that there had been no formai adjudication of her insanity, 
but an examlnatlon by médical men for the purpose of transferring her 
from a sanitarium or hospital to the asylum; that whlle the full extent of 
the information possessed by the défendant company and its counsel before 
the flrst trial and before thle second trial is not known to afflants, they do 
know, from conversation with the counsel of the défendant company, that 
they had some Information or had heard some rumor that the plaintiff had 
been In an insane asylum; and that they were Informed by the testimony of 
Bishop GaUor, and othier clergymen havlng knowledge of the plaintiff, that 



88 80 FEDERAL REPORTER. 

she was suspected of belng insane. It Is not necessary to glve thèse af- 
fldavJts In full, nor to await the flllng of the plalntiffs affidavlt, because 
there is no doubt of the fact that the . défendant company and its counsel 
ail the tlme hâve had Intimations or suspicions of the plaintifE's insanity. 
They questioned her on the trial about hier having been in sanitariums or 
hospitals, though not upoQ the subject of her having been confined In an in- 
sane asylum or adjudleated Insane. 

The testlimony as to the Injury of the plaintiflf consîsted of her own 
description of her physlcal and mental sufCerings, and that of médical men 
•wh» had attended her or examined her, so-me of them for the purpose of 
glving their évidence, and some for purposes of treatment. Witnesses tes- 
tified as to her condition of health, her habits and oonduct of life, before 
and slnee the occurrences at the express ofBce. Thls testlmony was met by 
the défendant company with the testimony of médical men speaking to a 
hypothetical case, or men vrho had examined hier whUe under treatment, 
and espeeially the physiclan vrho treated her at home after the altercation 
at the express ofllce, and such other witnesses as could speak of the plain- 
tifiPs physlcal condition, habits of life, and conduet. Among other incidents 
of her life, it appeared that she had some years before been thrown from a 
carriage, and recelved serions Injury affectlng her splne, for which she had 
in the intervening tlme been often treated. Her own proof, and that of her 
médical men, was that she had recovered from thls injury, she producing, 
among other testimony, that of a New York physidan who had certîfled to 
her good health in aid of her application to become a member of the Bplsco- 
palian Order of Deaconesses. Around thls old-time accident, and the con- 
flict over the blrd at the express office, the testimony of thé plaintifC was 
gathered to show that she had entirely recovered from the préviens Injury, 
and that ail her pain and sufCerings were attributable to the violence of 
the struggle with the défendant company's agent; and on the part of the 
défendant to show that she had never been a well woman, had never re- 
covered from the former injury, was not ait ail injured by the quarrel over 
the bird and cage, and that she was a physically frail woman, with mental 
dlsorders that made her irascible, quarrelsome, and unreasonable in her con- 
duet towards other people. There was a motion by the défendant company 
to direct a verdict, both at the end of the plalntifC's testlmony and at the 
end of ail the proof, which motion the court refused to grant, but sub- 
mitted the case to the jury as hereinbefore Indicated. 

J. H. Watkins and E. E. Wright, for plaiutiff. 
Geo. Gillham and F. G. Pubignon, for défendant 

HAMMOND, J. (after stating the facts). Being dissatisfied with 
the verdict, which on the proof was not expected by the court, and 
at the same time seriously averse to interfering with the right of 
trial by jury merely because the court is disappointed by the ver- 
dict, the ground of newly-discovered testimony offers a plausible 
and somewhat tempting excuse to direct a new trial. If, however, 
that were the only ground, it woùld be refused, for the proof of- 
fered does not at ail justify a new trial for that reason, when we 
carefully scrutinize it. It may be doubtful if there has been any 
judicial adjudication of the plaintifE's insanity, and probably it was 
only an administrative détermination, with judicial sanction, as 
between hospitals. The affldavits do not disclose the facts with 
sufQcient fuUness to exhibit the technical character of the proceed- 
ing; but, suppose there were an adjudication as iipon a writ de 
lunatico inquirendo, it ought to hâve been produçed at the trial. 
Due diligence is required in ail cases, and testimony is not newly 
discovered, in the sensé of the law of new trials, merely because the 
party did not know of it at the time. There must be more than 
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this, and it must appeàr that by due diligence it could not hâve been 
discovered, or, rather, that after due diligence it had not been dis- 
covered, in time for the trial. There was known to be a question 
about the plaintifl's sanity, and the fact that it was rumored that 
she had been in an asylum was well known to the défendant Com- 
pany. It was contented with such proof as was given at the trial, 
and did not, as it should hâve done, follow up the plaintifE's life, 
and discover, as could easily hâve been done, the facts about the 
confinement in an asylum ; the proceedings, judicial or other, opon 
which it was had; her release on habeas corpus, if such were the 
fact; the nature of her malady, and ail there was or is concerning 
it. That this was not done is obviously a want of due diligence, 
because, in the very nature of it, the facts could not be concealed 
from ordinary inquiry in and about the places where she had been, 
and of the persons who knew of her life and its surroundings. In 
Carr v. Gale, 1 Ourt. 384, 5 Ped. Cas. 116, Mr. Justice Curtis says 
that "it cannot be considered as the use of due diligence to suffer 
a trial to procéed, and after a verdict against him proceed to make 
the inquiries which he might and ought to hâve made before." 
Price V. Jones, 3 Head, 84; Martin v. Nance, Id. 649; Shipp v. Sug- 
gett, 9 B. Mon. 5. Moreover, in this case, as in that, the testimony 
offered is only cumulative. The court can well see how much more 
potential it would hâve been if the défendant had proved that the 
plaintifE had been adjudicated a lunatic, had been in an asylum, 
and had left it unimproved in the opinion of the asylum authori- 
ties, and how much more effective this proof may hâve been with 
the jury than the opinions of the clergymen and one of her own 
doctors that she was "crazy" or "unbalanced," etc. ; but still it 
would hâve had no other than a cumulative eflect in that direction 
upon the issue of the condition of her mind. It is said that on 
proof of an adjudication she might hâve been altogether excluded 
as a witness on the presumption V)f law that once insane always 
insane, until the contrary is made to appear. This is a misappli- 
cation of that presumption to the law of évidence. The inquiry 
for the court on the preliminary examination, when She was offered 
as a witness, would hâve been limited to her understanding of the 
obligations of an oath and ability to comprehend the examination 
as a witness. 

This matter was fuUy considered in the case of District of Co- 
lumbia v. Armes, 107 U. S. 519, 2 Sup. Ct. 840, as it had previously 
been considered in the case of Eeg. v. Hill, 5 Cox, Or. Cas. 259, com- 
mented upon by Mr. Justice Field in his elaborate judgment. Both 
Mr. Justice Field and Lord Chief Justice Campbell approved the rule 
of Baron Parke in an unreported case, that "it is for the jury to 
détermine whether the person so called has a sufflcient sensé of 
religion in his mind, and sufiQcient understanding of the nature 
of an oath, for the jury to décide what amount of crédit they will 
give to his testimony"; and the lord chief justice said that "the 
proper test must always be, does the lunatic understand what he 
is saying, and does he understand the obligation of an oath? The 
lunatic may be examined himself , and his state of mind may be dis- 
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corered, and witnesses may be adduced to show in what state of 
sanity or insanity he actually ie. Still, if he can stand the test 
proposed, tlie jury must détermine ail the rest." 

On this practice the court would undoubtedly hâve permitted the 
plaintifl in this case to go to the jury with her own évidence. 
Enough was developed by her own conduet at the trial to show that 
she was then and there of sufflcient compréhension to fully under- 
stand ail that was said to her. Her testimony was intelligently 
delivered, and if with the artfulness that sometimes belongs to 
insane persons it was for the jury to détermine. As to the obliga- 
tions of an oath, it was manif est from the developments of the proof , 
and particularly from the proof of the clergymen who were exam- 
ined in this case, that she was giyen to a rather high state of re- 
ligions feeling; and there can be no doubt from what did occur at 
this trial that she would bave stood the test of any examination 
as to her sensé of the obligation of an oath. So, at last, it is only 
a technical situation that a preliminary examination upon this 
subject did not occur; and the court, being now satisfled from what 
did occur that on a preliminary examination her testimony would 
hâve been admitted, and the question left to the jury as to the effect 
of her alleged insanity upon her credibility as a witness, will not 
now grant a new trial merely because there was no such preliminary 
examination. On the whole, this ground for a new trial should be 
overruled. Neither technically nor on its merits is it sufflcient 
to furnish any just foundation for a new trial. 

Also this application for a new trial would be refused if it rested 
alone upon the objections that hâve been taken to the sufflciency of 
the proof to establish the fact that excessive force was used by 
the agent of the défendant company in recovering possession of the 
parrot and its cage. I use the word "excessive" advisedly and dis- 
criminatingly. It was and is almost incompréhensible to me how 
the jury could hâve reached the Conclusion that there was any "ex- 
cessive" force used on this occasion. It would seem that the al- 
most perfect condition of the frail structure of lath and small nails 
constituting the cage would prevail as a physical circumstance over 
the mère opinions of witnesses as to the extent of the force used; 
for it looks as if it would be impossible for any really formidable 
struggle to hâve taken place between two persons for the unhand- 
ing of such a frail structure without tearing it to pièces. In the 
light of that fact, the court has been wholly at a loss to conjecture 
upon what theory the jury could hâve proceeded to flnd excessive 
force, unless it may be that, believing that the plaintifif had been 
as seriously injured as she claims to hâve been, they concluded that 
there coald not hâve been such an injury without a formidable 
struggle, which the cage withstood notwithstanding its frailty. It 
must be remembered hère that there was no concussion or blow of 
any kind ensuing from the struggle, and that ail of the witnesses 
describe it as merely a grappling between the two for the posses- 
sion of the cage, with such physical "wrenching" as the plaintifE 
claims by her proof took place. It might be reasonable to infer 
that a "wrench" that would strain the vertebraB of the plaintifE's 
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spinal column, and seriously injure the apinal cord, would hâve 
"wrenched" the bits of wood of which the cage was made from their 
fragile fastenings. Yet the jury seems to hâve taken a différent 
view of the importance of this fact, and this they had a right to do, 
for it is their duty to détermine the weight to be given to the tes- 
timony, Therefore, if there were not other reasons presently to be 
mentioned governing the court in this judgment, the verdict would 
not be disturbed on that account 

It may be mentioned hère, however, that counsel for the plaintiff 
in the argument upon this motion has suggested an altogether 
probable and satisfactory basis for the verdict of the jury in respect 
of this question of the force used by the agent of the company in 
retaining possession of the property. Counsel substitutes the word 
"unnecessary" for "excessive" force, and thinks the jury proceeded 
upon what he claims to be an entirely proper and justifiable theory 
that with a woman, weak and frail as the plaintiff was, no force at 
ail was required to keep possession of the bird and cage ; that the 
agent, instead of taking the cage from her, could hâve prevented her 
departing with it by merely obstructing her exit from the room; 
and so he says that any force was unnecessary, and therefore ex- 
cessive. It is not at ail improbable that this is the true solution 
of the verdict of the jury. Whatever may be said of its soundness 
as a légal proposition, it was not the theory of the instructions 
to the jury upon this subject of excessive force. The court was 
then, and is now, of the opinion that the agent was not under any 
légal obligation to resort to the course suggested by this argu- 
ment of counsel. XJndoubtedly, as it turned ont, it would hâve 
been better if the agent had adopted that plan, and unless a suit 
had been then brought for false imprisonment probably his com- 
pany would hâve escaped any claim for damages. One who is a 
trespasser and a wrongdoer, undertaking to carry away the prop- 
erty of another, has no just cause to complain if physical force is 
used to prevent the asportation of the property; and the court is of the 
opinion that the agent had a right to lay hold of the cage, and take 
it from the plaintiff's possession while she was undertaking to carry 
it away from the room, and the only liability for which the com- 
pany can be held is any violence of physical force or battery, and 
the theory of the charge to the jury was that they must flnd in that 
which the agent did some unnecessary violence of physical action ; 
and, if the jury were misled into adopting the theory suggested by 
counsel, it was the fault of the court not to hâve had it more plainly 
understood what the légal right of the défendant was in that behalf ; 
and this, of itself, might furnish a sufiBcient ground for a new trial, 
and possibly it ought to be granted for that reason. But the court 
prefers to adhère to its original line of action in the trial of this 
case, and to rest its judgment upon the real objection there is to 
this verdict. 

Notwithstanding there hâve been two verdicts in this case in 
favor of the plaintiff, the court is constrainedly of the opinion that 
the jury may be 'întirely wrong in its flnding that there has been 
any substantial injury to the plaintiff by reason of that which oo- 
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cnrred on the< occasion of which she complains. It would be suffi- 
cient, and probably it would be best, for the court to go no further 
than to announce its dîsapproval of the verdict in this regard; 
but I think it is due to the parties, if not to the court itself, that 
some explanation should be made of this dissatisfaction on the part 
of the court The information is that the former verdict was set 
aside by the learned judge then presiding because of a similar 
discontentment on this point, and there being two verdicts in favor 
of the plaintiff only adds to the embarrassment that the court 
now f eels in granting a new trial. Notwithstanding this embarrass- 
ment, I am not contented to let the verdict stand. 

It may be asked, as it was suggested in argument, why the court 
did not direct a verdict as requested by the défendant company, if 
it takes the view that the proof was not sufiQcient to sustain the 
verdict. Unquestionably this case is not one for the direction of 
a verdict, but, on the contrary, is distinctly a case which ought to 
be submitted to a jury. But it does not follow, because it ought 
to be submitted to a jury, that the court should let the verdict 
stand, nor even two verdicts, possibly not three or more, if at each 
Bucceeding trial the proof should be precisely the same and no 
stronger for the plaintiff at the last than the flrst trial. The case 
of Eailway Co. v. Lowery, 20 0. 0. A. 596, 74 Fed. 463, makes, and 
was intended to make, this distinction entirely clear, and there 
could be no more pertinent illustration of the distinction itself than 
that furnished by the case we bave in hand. Hère, as will directly 
appear, there was not only the testimony of the plaintiff herself 
as to the extent of her injuries, but it was supported by that of the 
expert physicians introduced in her behalf. It would be a plain 
usurpation on the part of the court to direct a verdict on such a 
State of the proof, and yet the duty of the trial judge to scrutinize 
the proof, and détermine, on an application for a new trial, whether 
the verdict should stand, is just as plain. It is as much a part of 
the right of trial by jury to hâve the court exercise this function 
of inspecting the verdict after it is rendered as it is to bave the 
12 men hear the testimony and try the fact The time might corne 
when it would be the duty of the court to yield even to the per- 
versities of the jury, and not any longer interfère with their ver- 
dict, but two verdicts are not ordinarily conclusive of that duty. 
Three verdicts hâve sometimes been thought sufflcient to invoke 
the duty of noninterference, and by statute in some of the statea 
that bas been made the rule of judgment. 

The most important cases on this subject of directing a verdict 
are gathered in the very satisfactory opinion of Mr. Circuit Judge 
Lurton in the case last cited, and a careful perusal of that which 
he says will be convincing on this point. "Neither is it a proper 
standard," says that learned judge, "to settle for a peremptory in- 
struction that the court, after hearing the évidence in the case, 
would, upon a motion for a uew trial, set aside the verdict. The 
court may, and often should, set aside the verdict when clearly 
against the weight of the évidence, where it would not be justified 
in directing a verdict. Neither do we understand this view to be 
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5n conflict with anythiBig decided by the suprême court" It ap- 
pears very clearly from the cases there cited that the mère "dis- 
satisfaction" of the judge with the verdict is not a sufftcient ground 
for disturbing it, and that phrase is not used to express the notion 
that he sets the verdict aside because he would hâve decided on 
the facts difEerently; but in determining the question which he 
has a right to determiiie, namely, whether the verdict is f airly sus- 
tained by the évidence, he must necessarily weigh the testimony 
very much as the jury does, and therefore the "dissatisfaction" 
referred to means that he is of the opinion, upon such judicial 
scrutiny of the proof, that the verdict is one that reasonable men 
ought not to hâve rendered. That is the nature of his dissatis- 
faction, and must be, when he may properly grant a new trial, 
The difflculty always arises in the application by the trial judge of 
this process tb the particular circumstances he has in hand. It is 
so easy to glide from the essential duty of setting aside unjustifla- 
ble verdicts into the usurpation of the functions of the jury that it 
is a most difflcult task to avoid it. Still it must and should be 
performed in every case with such conscientious intelligence as be- 
longs to the judge, and that is the best that can be done in any 
case where he is called upon to discharge that duty. And he alone 
can perform it. If it be a case that should go to the jury, his ac- 
tion in granting or refusing to grant a new trial cannot, properly, 
be reviewed on a writ of error; nor can the appellate court indi- 
rectly do that thing under any proper exercise of its power to dé- 
termine whether a verdict should or should not hâve been directed. 
However difflcult to do it, the Une of demarkation must be obaerved, 
or there is a re-examination of a fact tried by a jury "otherwise" 
than according to the rules of the common law. Const. U. S. 
Amena. 7; Railway Co, v. Lowery, supra. Hence the necessity for 
careful action, on a motion like this, by the trial judge. 

My expérience in the trial of this class of cases has grown to be 
quite a large one, through a soraewhat long judicial service, and 
properly I may say that I quite thoroughly agrée with some of the 
views expressed in a récent article in the North American Review 
of Pebruary, 1897, as to the alarming increase of favoritism in the 
jury box towards the plaintifl! in litigation of this character. It 
is not necessary to analyze or descant upon the causes that may 
exist for this favoritism. That it does exist is beyond question, 
and the préservation of the right of trial by jury itself is, in my 
judgment, involved in the duty of the courts to protect the liti- 
gants and the jury against the indulgence of an overweening par- 
tiality for verdicts giving damages for personal injuries that are 
not clearly and satisfactorily established by the proof. The trial 
judge is apt, with the approval of revising courts, to resort to the 
usurpation of the functions of the jury, and direct a verdict when 
he should not, thereby depriving the citizen of his right to trial 
by jury, in order to escape the conséquences of such favoritism in 
the jury box. Hence he should freely exercise the only power there 
is or can be under our constitutional guaranties to set aside the ver- 
dict in this class of cases, whenever he has reason to believe that 
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the verdict has been influenced by that kind of partiality to which 
the writer in the North American Review ad verts. I should not 
feel authorized to cite mère lay writing in aid of Judicial judgment, 
were it not for the fact that there is there cited abundant support 
in expression of opinion f rom the bench itself . In almost every 
charge I hâve given for many years I hâve adverted to the exist- 
ence of this favoritism, and sought to guard the jury against it, 
as I did in this case, but hâve often fait, when the verdicts are ren- 
dered, that there is some foundation for the constantly recurring 
criticism which we see everywhere arising out of this fact, that the 
juries cannot be implicitly trusted to do even-handed justice in Per- 
sonal injury cases. I am glad to say that sometimes they do act 
with the utmost impartiality, but often they clearly do not. I hâve 
seen them act unjustly towards the plaintiff, and hâve set aslde 
their verdicts on that account. There are possibly extrêmes of crit- 
icism on the subject, ahd the fault is not always with the jury per- 
haps, so that the diflBculty is not entirely blâmable to the System. 
But what I do mean to say on this occasion, as a justification to the 
action now taken, is that it is my judicial habit in this class of cases 
to exercise the right of inspection of the verdict much more readily 
and freely than in other classes of cases, where the occasion for its 
exercise does not so often arise. The trial judge alone can employ 
this remedy, and that condition demands at his hauds the careful 
use of the power to meet any extraordinary requirement. 

At first, within my judicial expérience large verdicts for damages 
in Personal injury cases were confined to those instances where the 
severity of the injury was manifest on the body itself; to cases 
where cripples had been made and maiming had been done. More 
recently there has been a very noticeable increase of cases where 
apparently there has be'en thé slightest physical disturbance, and 
the facts disclosed only the slightest causes of injury, and yet there 
is set up the largest claim for damages, because of some alleged 
occult injury to the spinal cord or the brain or some other invisible 
organs or tissues of the body ; it being claimed that there has been 
left as a permanent affliction some "traumatic neurosis," as in this 
case. I do not know whether it is authentic or not, but I hâve 
lately seen somewhere in my reading the statement of a case where 
a woman had recovered large damages against a railroad company 
because of a physical injury that made her barren, in the opinion 
of the expert doctors who were examined as witnesses in her be- 
half, but, pending long-delayed proceedings, she had given birth 
to children before the appeal was heard. There are many cases 
told of crutches thrown away after verdict. This class of personal 
injury litigation requires at the hands of the court and jury, un- 
questionably, far more vigilance of treatment than those cases 
where the injury is obvions. They afford an almost unlimited scope 
for the exhibition of unreliable, if not false, testimony. They dé- 
pend largely for success upon the bare opinions of médical men em- 
ployed as expert witnesses by the party offering them. 

The courts and juridical writers hâve often commented upon the 
unsatisfactory character of ail expert testimony, and many sugges- 
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tions hâve been made for mitigating the evils attending it, such 
as the employment only of officiai experts, not at ail selected by 
or in any way connected with the parties to the suit. Within a 
few weeks there has occurred a case in my own expérience where 
the injury claimed was of this hidden nature. The plaintifiE's own 
doctor testified with great fullness to the impoverishment of nerve 
nutrition, and a conséquent permanent disability for physical exer- 
tion adéquate to remunerative labor. Expert physicians were in- 
troduced to support this theory, The railroad doctors, on the other 
hand, with equal confidence, testified that there had been no serions 
impaiyment of the man's physical abilities. In numbers and pro- 
fessional character thèse doctors on either side were of equal 
weight. It was suggested by one of the counsel that the court ap- 
point a médical expert independently selected, and it was agreed be- 
tween the parties that the court should choose two such examiner s. 
The court declined to make any sélection, but allowed the parties 
themselves each to name a médical man. This was done, they made 
a wholly independent examination of the plaintifiE, and both testi- 
fied that there was no serious or permanent injury then existing. 
Notwithstanding this, and the corroboration of circumstances show- 
ing that the injury done to the body was apparently not serious, 
and the violence of the fall from the car was apparently not greater 
than nsually attends a fall of flve or six feet, the jury gave an 
enormous verdict for the plaintifiE, which, upon a motion for a new 
trial, I set aside for precisely the same reasons that actuate me 
in this case, although the négligence of défendant company was 
clear, if not admitted. 

I do not mean to impute to the médical profession any complai- 
sance of professional opinion that does not equally belong to the 
légal profession and ail other professional or quasi professional ex- 
perts; but with ail men, in ail employments, benevolence and sym- 
pathy with those who seek a mère opinion upon subjects of ex- 
pert knowledge dominate the judgment that is given. If a lawyer 
comes to a brother attorney, and wishes him to estimate the value 
of his professional services, he is almost certain to put the estimate 
at the most that is possible to meet the views of him who applies, 
because it is a kind of courtesy of benevolence to think as well of 
one's services as that one does himself. If a client comes to a 
lawyer and wishes professional advice, the lawyer is very apt to 
shape his opinion in accordance with the wishes of the applicant, 
and not only that, but he is willing to go into the courts to vindi- 
cate that opinion, and will vigorously adhère to it after it has been 
decided against him through ail the courts, and by that of last 
resort. It is a human tendency, and is the weakness of ail expert 
testimony. Doctors of medicine are as much liable to follow this 
tendency as other experts, if not more, and it is no imputation upon 
their fairness and their honesty and skill to challenge and scru- 
tinize any opinions that they offer on either side of a controversy 
Uke this. 

When one is called upon to testify in court as to his observation 
of facts that are within his perceptive faculties, be he expert or 
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ûot, hê will rigidly confine his testimony to the exactness of the 
occurrences he has observed; but when one is called upon to give 
a mère opinion as to the efEect, in any science, of given facts, upon 
the law of that science, there is a wide scope for the adoption of 
an opinion that will be pleasing and satisfactory to him who asks 
it or is willing to pay for it, and then the human tendency which 
has just been mentioned opérâtes in that direction. Therefore it 
is that no triOr of the fact should accept as the sole basis of his 
judgment expert opinions merely because they are conscientiously 
entertained, but should subject them to the test of conformity to 
the established physical facts and circumstances appearing in the 
case. A pin scratch may produce death, but ordinarily it does not, 
and if in the given case any more likely cause for the death ap- 
pears it would be unreasonable to attribute it tb so slight a cause, 
even though there might be médical opinion to that efEect, and if 
there be médical opinion against the slighter cause producing such 
an effect it would only add to the unreasonableness of such a judg- 
ment. At ail events, verdicts for large damages in cases of that 
character should not be made final until there has been such as- 
surance of justness as would be founded in an adequacy of proof, and 
not in the mère human sympathy of jurors, which is not always 
justified by the particular facts. Particularly there is nearly al- 
ways indiscrimination in this regard where women and other help- 
less créatures are involved, as against stron g and aggressive men, 
who are often expected to yield more than the law requires to sex 
or weakness in an adversary. Often the mère sentiment of gal- 
lantry to woman dominâtes the jurors and the judge when it should 
not. It is this doubtful character of the proof adduced in this 
case, as to the existence of the plaintiff's injuries, and the présence 
of the disturbing éléments of possibly an undue sympathy on the 
part of the jurors, that causes me to hesitate about the fairness of 
this verdict, to doubt its justness, and to feel that it is unreason- 
able that it should hâve been found upon the proof in this case. 

Being convinced, and having determined as matter of law, to 
which conclusion I still adhère, that the defendant's agent had a 
right to lay his hands upon the cage, and forbid the plaintiff to 
départ with it, and that he might lawfully, with such force as was 
necessary, take it from her possession when she had shown her per- 
verse détermination to carry it away either by her own hands or 
by those of her servant, I cannot, in considering the question of 
excessive violence as submitted to the jury, heed the facts and cir- 
cumstances in the proof in relation to any supposed duty of the 
defendant's agent to resort to other effective means of detaining 
the plaintiff in a kind of imprisonment until she should be willing 
to yield. It is not a question of his reasonable choice of the means 
of defending his rightful possession, but a question of the reason- 
able use of those means which he lawfully adopted. In this view 
I do not see the justification of the verdict by the proof as we havë 
it hère. But, as before remarked, if this were ail, I should most 
assuredly hesitate to disturb the verdict of the jury. Still, I think 
the apparent ease with which the jury reached the conclusion that 
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'there had been any excessive violence on the part of the agent of 
the défendant oompanj may be considered as an illustration of the 
complaisance with wMch they hâve regarded the proof in favor of 
the serions nature and character of the injuries which she claims 
to hâve sufEered, and, taking the two issues together, it shows that 
the jury might hâve béen dominated by an undue sympathy for an 
afflicted woman, and too great a readiness to attribute her afflic- 
tion to the occurrence at the express office. For those afflictions 
of which she complains there was in this proof a far morç abun- 
dant cause in relation to the physical injuries suffered in the violent 
fall she received when thrown from her carriage some time before 
the conflict over the bird and cage. This is not denied in the con- 
sidération of this case, but it is insisted that she had recovered from 
the effects of that injury. That is very doubtful on this proof; and 
again I am unable to see how reasonable men, as against ail the 
facts of her subséquent résidence in hospitals, and her subséquent 
conduct and condition as observed by the witnesses in this case, 
could reach such a conclusion upon the opinion of a doctor in New 
York, who spoke not only ambiguously, but evidently with slight, 
if any, attention to the real inquiry we hâve hère, and her own 
belief that she had recovered, however honestly she may hâve en- 
tertained it. She was not on that occasion seeking médical opinion 
to sustain a claim for damages or any advantage to corne of ill 
health, but to sustain an application for employment requiring good 
health, and she got what she wanted. There is in the case some- 
thing more than a mère scintilla of proof in favor of such a re- 
covery of her health, but it does not seem to me to be of that con- 
vincing and preponderating character which a jury ought to ac- 
cept as conclusive, and it occurs to me to be reasonable to further 
consider the question of whether or not the injuries of which the 
médical men testify were a continuation of the old affliction or the 
resuit of the conflict over the bird and cage. 

As to the médical testimony about the existence of the injury 
itself, and it being likely to resuit from comparatively so slight a 
physical force, even taking as true the plaintiff's own story, and I 
am not at ail convinced that it is reasonable to support the verdict 
upon it. There was médical testimony against that theory, and 
particularly that of the doctor who attended her about the time 
of this occurrence at the express office and afterwards, and whose 
testimony is so much belittled in argument because he was only a 
"country" or "blne-mass" doctor. Whatever defects of technical 
éducation there may be about this physician, he testified to facts 
and circumstances in relation to the plaintiff's health history and 
her conduct on this occasion that do not support the theory that 
she had been seriously injured at the time, but rather tend to show 
that the idea of great injury was wholly an afterthought on her 
part. Every médical man who spoke in favor of the injury being 
caused by the struggle over the bird and cage, that did not injure 
the cage at ail or only slightly, spoke with évident hésitation to 
attribute so formidable an injury to so slight an origin, and they 
mostly spoke from the somewhat exaggerated description of ex- 
80 F.— 7 
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âmining counsel in putting the hypothetical case, rather than from 
any ezactness of compréhension about the facts. Not unnaturally 
counsel, in stating an hypothetical case, will use language and 
forms of expression and give out as in argument his own physical 
indication, as he conceives it, of the violence that was used, which 
affects the médical man when he is considering the law of cause 
and effect; and, on the other hand, the same process of examina 
tion by the defendant's counsel would belittle the force used, and 
afEect the opinion of his médical man. But thèse are only indica- 
tions of the inhérent weakness of such testimony, and an illustra- 
tion of the facility with which it may be procured and the ease with 
which opinions may be influenced. No one can doubt that it is not 
impossible for the most serions injury to resuit from rery slight 
force, and that was the effect of the testimony of the médical men 
in this case, accompanied by the expression of opinion that, to use 
their own language, in the absence of any other sufiScient cause, 
they would say that this injury came from this cause; but, after 
ail, their opinion was based upon the acceptance by them of the 
supposition that she had recovered from the injuries received by 
the greater cause at the time she was thrown from the buggy. 
Taken altogether, thèse opinions of the médical men did not and 
do not impress me as being sufSciently well foundedto justify this 
verdict. On an other trial it may be that the /facts and circum- 
stances will show that the plaintifl has been injured by that which 
occurred at the express ofQce, and I am well aware of the fact that 
I am assuming a grave responsibility in setting aside a verdict 
which is the second in the plaintifE's favor; that I am in some 
flanger of trenching upon the right of the plaintiff to hâve the 
weight of this proof determined by the jury, and not by me; but 
the law commits this responsibility to the hands of the trial judge 
for the very purpose of protecting parties from what may seem to 
be unjust verdicts; and so I must accept that responsibility, give 
expression and effect to my decided conviction that the proof does 
not sustain the verdict, and that it is an injustice to the défendant 
Company to permit it to stand as a reasonable verdict on such 
proof as we had at the trial. I could not direct a verdict for 
the défendant, yet I expected the jury on the proof, and the in- 
structions given as to the law, to flnd for the défendant, and the 
contrary action was a surprise to me. I mention this merely to 
show the strength of the conviction I hâve that the verdict of the 
jury was not according to the weight of the testimony, and I can 
see in the case enough of opportunity to be misled by undue sym- 
pathy M account for it. It is better to submit the question to an- 
other jury. New trial granted. 
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In re LAWRENGB et aL 
(District CSourt, N. D. Californla, Match 19, 1887.) 

(. Habbas Corpus— Fbderal and Statk Courts. 

The United States courts wlU not, except, perhaps, under extraordlnary 
eircumstanoes, take jurisdiction, by meass of the writ of habeas corpus, 
OTcr proceedlngs In state tiibunals, even though It Is alleged tbat a con- 
atitnticmal rlght Is Involved; and where such a question bas been deter- 
mlned by the blghest court In the state, upon the gênerai allégation of 
an Illégal Imprlsonment, the proper proceedlngs for revlew are for a wrlt 
of error to the suprême court of the United States. 

i. Same. 

A United States court wiU not grant the writ for the discharge of a 
prisoner in custody for contempt under the resolution of a state sénats, 
upon the ground that hls détention is contrary to the constitution of the 
United States, where there bas been an inquiry in the suprême court of 
the state involving the whole question of the legality of the détention 
and of the contempt proceedlngs, whlch are matters peculiariy wlthin the 
exclusive jurisdiction of the state. 

Knight & Heggerty, Andrew J. Clunie, and Garrett McErnemey, 
for petitioners. 

J. Chas. Jones, for sheriff of Sacramento county. 

W. H. Anderson, Asst. Atty. Gen., for the State of California, on 
behalf of senate 

MOEEOW, District Judge (orally). It appeara from the pétition 
in thia case that Andrew M. Lawrence and L. L. Levings, the first the 
managing editor and the other a reporter of the San Francisco Ex- 
aminer, are in the custody of the sheriff of Sacramento county, and 
L. F. Blackburn, sergeant at arms, by virtue of certain resolutions 
adopted by the senate of the state of California March 10, 1897. The 
resolution in the case of Aqdrew M. Lawrence is as follows: 

"Whereas, heretofore, thls senate, by resolution duly passed, appointed Sena- 
tors John B. Dlckinson, Eugène Aram, and J. H. Seawell an investigatlng 
commlttee to Investigate the charges of brlbery preferred by the San Francisco 
Examiner against this senate; and whereas, said commlttee hàd A. M. Law- 
rence, of the San Francisco Examiner, before said commlttee; and whereas, 
upon the said A. M. Lawrence being duly swom to answer questions before 
said commlttee, and admitting that he was managing editor of said paper; 
and whereas, upon said examinatlon the said A. M. Lawrence, as a wltness, 
was allowed coimsel, at hls request, and upon being asked certain questions, 
as will be seen by the report of said commlttee made to thls senate, and 
which said questions being materlal to the Inquiry and investigation being 
carrled on and conducted by the commlttee, he, the said Andrew M. Lawrence, 
then and there refused and declined to answer the said questions; and where- 
as, the said commlttee reported the said action of the said cbmmittee, and th© 
questions propounded the said wltness, the said A. M. Lawrence, and that 
he had contumaciously refused to answer the said questions to this senate; 
and whereas, upon the coming in of the said report of the said commlttee the 
senate resolved that the said A. M. Lawrence be subpœnaed before the bar of 
the senate to show cause why he should not answer the said questions; and 
whereas, the said wltness, A. M. Lawrence, was duly subpœnaed before the 
senate, and at eleven o'clock a. m. of the 9th day of March, A. D. 1897, ap- 
peared before the bar of the senate; and whereas, the said questions reportld 
by the said commlttee were thèn and there propounded to hlm, the said A. M. 
liawrence, by the président of the senate, and he, the said A. M. Lawrence^ 
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then and there agaln refused and decUned to answer the sald questions, having 
no lawful or légal excuse therefor, and baving been duly represented by coun- 
sel of hls own sélection, and haylng the ablUty and power to answer the sald 
questions, but contumaclously refusing to answer the same: Now, therefore, 
be It resolved, that the sald A. M. Lawrence be and he Is hereby declared tq 
be guHty of eontempt of the senate; and be It further resolved, that he, the 
saîd A. M. Lawrence, be taken into custody by the sergeant at arms of the 
senate, and that he be commltted to the county jall of the county of Sacra- 
mento, state of Oalifomla, untll he shall hâve purged hîmself of thls eon- 
tempt by answering the questions whlch were propounded to him under the 
direction of the senate; that a copy of thls resolution, duly attested by the 
secretary of the senate, be the authorlty of the sergeant at arms of the senate 
and the sherlff of the county of Sacramento." 

The petitioner L. L. Levings is in custody under substantially the 
same resolution. In the pétition it is alleged that the imprisonment 
of Lawrence and Levings is illégal, in this : 

"(a) That no Investigation, proceeding, or matter whatever was or Is pend- 
Ing before sald senate, or the législature of said state. In sald assistance, or in 
pursuance of which sald questions were asiîed or put by said senate to said 
Lawrence and Levings, upon or In respect to which any législative action or 
proceeding of any charaeter whatever was proposed or Intended, or to or In 
which the sald questions were or are or could or would be relevant, com- 
pétent, or materlal. (b) That there was not, at the time sald questions were 
asked andput by sald senate, any blll, resolution. Investigation, or législative 
proceeding whatever, under considération pending or proposed. In or under, 
as to or in connection with, which the said questions were or are compétent, 
relevant, or material. (c) That sald alleged eontempt was not commltted In 
the immédiate vIew and présence of the sald senate, and that no affldavlt of 
the facts constituting the alleged eontempt was ever made to or was before 
sald senate, and no affldavlt whatever was ever presented tu sald senate of 
the facts constituting sald eontempt (d) That sald senate, at the time sald 
questions were asked by sald senate and in sald senate, for refusai to answer 
whieh sald senate adjudged said Lawrence and Levings gullty of eontempt, 
had no power or Jurlsdlctlon to ask or put sald questions, or to require an 
answer to sald questions, or to consider or détermine any matter then before 
said senate as to which sald questions were asked, and had no power or 
jurlsdlctlon to adjudge sald Lawrence and Levings guilty of eontempt, or com- 
mit them to the custody or Imprisonment of sald sergeant at arms or said 
sherlff. (e) The sald senate had no jurlsdlctlon to make the Inqulry to which 
the questions propounded to said Lawrence and Levings were directed, and 
said questions were not materlal, relevant, or pertinent to that Issue and In- 
qulry then before the sald senate. (f) That sald senate was not acting, and 
had no power to act, upon any matter, proceeding, législation, or Investigation 
concemlng .whlcâi said questions were asked, or were relevant, compétent, or 
materlal; nor was there any Investigation before sald senate, the purpose of 
which was to enable said senate to act, and concemlng which said questions 
were asked, or as to whlch sald questions, or the évidence to be thereby ellcited, 
were relevant, compétent, or materlal. (g) That the Investigation concemlng 
and In whlch sald questions were asked and sald alleged eontempt commltted, 
and sald alleged adjudication by said senate made, and the commitment or 
resolution under which said Lawrence and Levings were and are Imprlsoned 
Issued, was of matters Judlclal In their nature, and whlch were and are ex- 
cluslvely the subject of judlclal Inquiry of the courts of this state. (h) The 
questions asked sald Lawrence and Levings were not compétent, and did not 
call for any évidence whlch would be or was compétent, but called for évi- 
dence whlch was, is, and would be hearsay. (I) The sald alleged commit- 
ment or resolution of said senate under authority of whlch sald Lawrence 
and Levings were taken Intô custody and Imprlsoned does not show or allège 
that the sald questions were or are pertinent, compétent, légal, or relevant, 
or proper, in the proceeding before said senate, or In any proceeding. (j) That 
«ald alleged adjudication of said senate, and sald commitment or resolution 
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of sald senate under and by virtue o( whlch sald officiais took into custody and 
Imprisoned said Lawrence and Levlngs, do not, nor does elther thereof, adjudge 
or ftnd that sald Lawrence or Levlngs was or Is, nor does !t adjudge or hold 
them, guilty of eontempt of the senate of the state of California. (k) There 
Is no adjudication that the sald Lawrence and Levlngs are or were guilty of 
eontempt and no judgment, order, iresolution, or commltment that they com- 
mitted or are guilty of a eontempt of sald senate. (1) That said imprisonment 
and commltment are without due process of law, aiid in violation of the pro- 
visions of the constitution of the state of California, and of the constitution 
of the United States, and of the amendments thereto, and particularly are In 
violation of the fourth, flfth, and fourteenth amendments to the said consti- 
tution of the United States; that said Andrew M. Lawrence and said L. L. 
Levlngs are and each of them is a citizen of the United States and of the state 
of California, and a résident within the judiclal Northern district lu the state 
of Oallfornla, and, being such cltizens and résidents, they claim, and there is 
hereby claimed upon thelr behalf, the protection of this court to seeure them 
agalnst a deprivatlon of thelr liberty without due process of law, and against 
and in spite of the provisions of the constitution of the United States afore- 
sald, which are violated by thelr Imprisonment aforesald." 

To this pétition a return has beea made by the sheriff of Sacra- 
mento county, which recites the proceedings before the state senate, 
referred to in the resolution; the proceedings before the superior 
court of the county of Sacramento on habeas corpus, wherein the 
writ was discharged and Lawrence and Levings remanded to the 
custody of the sheriff; and also proceedings before the suprême court 
of the state of California on habeas corpus, which also resulted in 
the discharge of the writ and the reraanding of the parties to the 
custody of the sheriflE. For the purpose of this décision, it will only 
be necessary tp refer to that part of the retum which relates to the 
proceedings in the suprême court of this state. 48 Pac. 124. After 
setting out in full the order of the suprême court whereby Andrew 
M. Lawrence and L. L. Levings are brought before that court, the 
return proceeds as follows: 

"That thereupon, and in accordance with said order of sald suprême court of 
the state of California, I released the said petitloners, and each of them, 
from my custody and control, upon bail In the sum of $1,000 each, duly ap- 
proved by a Judge of the superior court of the county of Sacramento, state 
of California, That thereafter, to wit, on the 16th day of March, 1897, and 
at about the hour of flve o'clock p. m. of sald day, the said suprême court of 
the state of California rendered an opinion and made an order, which opinion 
and order was and Is In the words and figures following, to wit: 

" 'Ex parte Lawrence and Levings, on Habeas Corpus. 

" 'By the Court: The senate was engaged in an investigation of the conduct 
of Its members, under a published charge that some of them, whose namea 
were not given, had taken bribes for aiding in the passage of a certain bill. 
The news edltor and one of the reporters of the paper which published thii 
charge were called upon to testify in the matter, and refused to answer cer- 
tain Interrogatories propounded to them, upon the ground that the information 
Bought to be ellclted was prlvlleged, and that the évidence. If given, would be 
Irrelevant and hearsay. The questions, in brief, contained a demand that 
the wltnesses should glve the names of those from whom they had recelved 
Information touchlng the charge of brlbery, and the substance of that Informa- 
tion. The Inquisitorial investigation upon which the senate was engaged was 
one strictly within its Jurisdiction to prosecute. It had the undoubted power 
to examine Into the alïeged criminal conduct of Bome of its members, with a 
vlew to thelr expulsion, or other punishment, if found guilty. Ex parte 
McOarthy, 29 Cal. 395. Under such an investigation thèse witnesses, who 
were shown to bave been responsible for the public charge, and who at tha 
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■ame tlme dlsclalmed Personal knowledge of the facts, were asked to glye 
the names of thelr informants. It was a natural and loglcal method for the 
senate to foUow In Its endeavor to arrive at tlie truth. If tlie witnesses, flrst 
answerlng tliat they had no personal Imowledge of the matter, were to be 
justlfled in refusing to give the names of their informants, the sénatorial in- 
quiry must necessarily corne to an end. Upon the other hand, if they Btated 
the names of their informsints and the nature of their information, the senate 
could summon those persons, and so trace the charge to a just conclusion. 
The évidence, then, was relevant and pertinent. The case differs from those 
presented In courts where the interests lie between conflicting parties, and 
vphere improper évidence sought to be Introduced in the Interests of one must 
be to the injury of the other. Hère the inquiry was inquisitorial, to arrive 
at the truth concernlng the charge of corruption, silent as to names, indeflnite 
as to facts, but spécifie in its assertion bf bribery. There were no parties to 
this proceeding. The senate was investigating the conduct of its own mem- 
bers, and it was a contèmpt of its authority for the witnesses to refuse to 
give the names of those who were responsible for the promulgation of the 
charge. It cannot be successfuUy contended, and has not been seriously 
argued, that the witnesses were justifled in refusing to give thèse names upon 
the ground that the communication was privileged. The writ is discharged, 
and the prisoners remanded to the custody of the sheriff of Sacramento 
county.' " 

From this opinion and order of tlie suprême court, it appears that 
the alleged illégal imprlsonment of the parties has been considered 
upon ail the grounds alleged in the pétition; but it is contended that 
the détention of the parties is contrary to the provisions of the fourth, 
flfth, and fourteenth articles of the amendments to the constitution of 
the United States, and that, therefore, an inquiry into the cause of the 
détention is peculiarly within the jurisdiction of this court. It must 
be observed, however, that the inquiry in the suprême court of the 
State necessarily involved the whole question of an illégal détention, 
and that the contèmpt proceedings which resulted in the imprlson- 
ment were matters peculiarly within the exclusive jurisdiction of 
the State, and, so far as thèse proceedings appear by the pétition and 
return, were regular, and the imprisonment was within the power 
and authority of the state senate to impose. Ex parte McOarthy, 
29 Cal. 395; Burnham v. Morrissey, 14 Gray, 226; People v. Keeler, 
99 N. Y. 463, 2 N. E. 615. The first and most important question, 
therefore, to détermine is whether this court will further inquire into 
the détention of the parties, in view of the proceedings that hâve been 
taken in the courts of this state. The contention of the petitioners 
is that they hâve been deprived of rights guarantied to them under 
the constitution of the United States and the constitution of the 
state, but it is as compétent for the state court to détermine questions 
of that character as it is for a fédéral court. The line between state 
and fédéral authority, with respect to matters that may be inquired 
into by the writ of habeas corpus, has been very carefully drawn by 
the suprême court of the United States. The subject has frequently 
been under considération, and has been elaborately considered with 
respect to ail the éléments of jurisdiction, and the law with respect 
thereto clearly established. It only remains for this court to be 
guided by that law. In Robb v. Connolly, 111 U. S. 624, 637, 4 Sup 
et. 544, 551, the suprême court said: 

"Upon the state courts, equally with the courts of the Union, rests the ob- 
ligation to guard, enforoe, and protect every right granted or secured by th« 
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constltatJon of the United States, and the laws made In pursuance thereof, 
whenever those rlghts are Involved In any suit or proceedlng before them; 
for the Judges of the state courts are required to take an oath to support that 
constitution, and they are bound by It, and the laws of the United States 
made In pursuance thereof, aod ail treatles made under thelr authorlty, a» 
the suprême law of the land, 'anything in the constitution or laws of any 
Btate to the contrary notwlthstanding.' If they fail therein, and withhold 
or deny rlghts, privilèges, or Immunitles secured by the constitution and laws 
of the United States, the party aggrieved may brlng the case from the highest 
court of the state In whleh the question could be decided to thls court, for 
final and conclusive détermination." 

In the case of In re Wood, 140 U. S. 278, 11 Sup. Ot 738, the court 
say, at page 287, 140 U. S., and page 741, 11 Sup. Ct: 

"Thé highest court of the state having thus disposed of the case, and the 
appellant having failed to obtain from the trial court an order setting aslde 
the conviction and granting a new trial, the présent effort was made to 
secure his reiease by a writ of habeas corpus Issued by the circuit court of 
the United States. The statute under whîch the appellant was prosecuted la 
not répugnant to the constitution of the United States, and the court that 
trled him, we repeat, was compétent to guard and enforce every right secured 
to him by that instrument, and which might be Involved in his trial. The 
pétition for the writ sets forth no ground affecting Ita jurlsdlction elther of 
the offense charged or of the person alleged to hâve commltted It If the 
question of the exclusion of citizens of the African race from the lîsts of 
grand and petit jurors had been made during the trial In the court of gênerai 
sessions, and erroneously decided against the appellant, such errwr in déci- 
sion would not hâve made the judgment of conviction void, or liis détention 
under It Illégal. Savln, Petitioner, 131 U. S. 267, 279, 9 Sup. Ct. 699; Stevens 
V. Fuller, 136 U. S. 468, 478, 10 Sup. Ot. 911. Nor would that error, of itself. 
hâve authorlzed the circuit court of the United States, upon writ of habeas 
corpus, to review the décision, or disturb the custody of the accuscd by the 
state authorities. The remedy, in such case, for the accused, was to sue out 
a writ of error from this court to the highest court of the state having cognl- 
zance of the matter, whose judgment, if adverse to him in respect to any 
right, privilège, or immunity specially clalmed under the constitution or laws 
of the United States, could bave been re-examined, and reversed, afflrm^d, or 
modifled by this court as the law required." 

Another case is Cook ¥,■ Hart, 146 U. S. 183, 13 Sup. Ct. 40. The 
court held : 

"That this court [suprême court] wlU not interfère to relieve persons who 
hâve been arrested and taken by violence from the territory of one state to 
that of another, where they are held under process legally issued from th» 
courts of the latter state; that the question of the applicability of thls doctrine 
to a particular case is as much within the province of a state court, as a tiues- 
tlon of common law or of the law of nations, as It Is of the courts of the 
United States." 

In the case of In re Frederich, 149 U. S. 70, 13 Sup. Ct. 793, the 
question was very thorougbly revieveed by the suprême court, and i* 
was there said (page 75, 149 U. S., and page 795, 13 Sup. Ct.): 

"While-the writ of habeas corpus Is one of the remédies for the enforce- 
ment of the right to personal freedom, it wiU nôt issue as a matter of course, 
and it should be cautlously used by the fédéral courts in référence to state 
prisoners. Being a civil process, it cannot be converted Into a remedy for 
the correction of mère errors of judgment or of procédure in the court having 
cognlzance of the eriminal offense. Under the writ of habeas corpus this 
court can exercise no appellate jurisdlctlon over the proceedings of the trial 
court or courts of the state, nor review their conclusions of law or fact and 
pronounce them erroneous. The writ of habeas corpus is not ft proceedlnji 
for the correction of errors." 
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To thë same effect is the case of New York v. Eno, 155 U. S. 89, 15 
Sup.Ct. 30: 

"Whether an offense described In an indlctment In a state court Is an offense 
against the laws of that state, and punishable thereunder, or whether it Is 
made by fédéral statutes an offense agalnst the United States, exclusively 
cognizable by thelr courts, and whether the same act may be an offenae 
agalnst both national and state governments, punishable In the trlbunals of 
each, wlthout Infringlng upon the eonstitutional guaranty agalnst belng twice 
put in jeopardy of Umb for the same offense, are questions which a state 
court of original jurlsdictlon Is compétent to décide in the flrst instance; and 
(Its obligation to render such décision as will give full effect to the suprême 
law of the land, and protect any right secured by It to the accused, being the 
same that rests upon the courts of the United States) the latter, if applied 
to for a writ of babeas corpus in such case, should décline to issue it, unless 
it also appears that the case Is one ot urgency." 

Also, Bergemann v. Backer, 157 U. S. 655, 15 Sup. Ct. 727: 

"When a state court has Jurlsdictlon of fhe offense and the accused, under 
an iiidietment found nnder statutes of thé state not void under the constitu- 
tion of the United States, and proceeds to Judgment under such statutes, a cir- 
cuit court of the United States hae no authorlty to Interfère wlth the exécution 
of the sentence by means of a writ of babeas corpus." 

Thèse cases clearly establisli the doctrine that, except, perhaps, 
under extraordinary circumstances, United States courts will not, by 
means of the writ of habeas corpus, take jurisdiction over proceed- 
ings in state tribunals, even though it is alleged that a eonstitutional 
right is involved, and that, where such a question has been deter- 
mined by the highest court in the state upon the gênerai allégation of 
an illégal imprisonment, the proper proceedings for review are by a 
writ of error to the suprême court of the United States. That being 
the rule, without going into the merits of this case, — without con- 
sidering the objections which hâve been raised to the proceedings 
taken by the state senate, and so ably argued by counsel, — ^I think I 
am authorized, under thèse décisions, to hold that the writ of habeas 
corpus should not be granted in this case, and that the petitioners 
should be allowed to pursue their remedy by the other method point- 
ed out in the cases that I hâve referred to. The writ of habeas cor- 
pus will therefore be discharged, and the petitioners remanded to the 
custody of the sheriff of Sacramento county. 
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STERLING RBMBBY 00. ▼. EUREKA CHEMICAL & MANU- 
PACTDRING CO. 

(Circuit Court of Appeals, Seventh Circuit May 3, 1897.) 

No. 298. 

1. Trade-Mahks— SuBjBCTS OT' Appropriation— Inpringement. 

"No-To-Bac" is an arbitraiy term, which may be approprlated as a 
trade-mark for a medlclne designed to cure the tobaceo habit, and Is not 
Infringed by "Baco-Ouro," used witb a similar medlclne. 

a. Same— Test op Inpringkment. 

The test of Infringement Is whether the alleged Infrlnglng article Is so 
dressed that It Is likely to deceive persons of ordlnary Intelligence, In 
the exercis» of the slight care ordinarlly bestowed in purchaslng an article, 
to miBtake one man's goods for the goods of another. 

8. Same— FoRM op Package. 

The form of tobaceo box in common use cannot be exclusively appro- 
prlated as a package for the sale of a préparation designed to cure the to- 
baceo habit 

4. Same— SiMXLARiTiBS and Dissimilaritieis. 

Where tablets or lozenges made and sold by différent parties as a cure 
for the tobaceo habit are so prominently di^imilar in color, size, thickness, 
weight, odor, and letterlng, and in the color and appearance of the labels 
on the packages, that purchasers exerclsing even slight care would not be 
llkely to sélect one article for the other, there is no infringement. 70 Ped. 
704, afflrmed. 

Appeal from the Circuit Court of the United States for the Western 
District of Wisconsin. 

The Sterling Remedy Company, the appellant, flled Its bill agalnst the 
Eurêka Chemical & Manufacturing Company to restrain the alleged infringe- 
ment of a trade-mark, and also upon the ground of unfalr compétition in trade. 
The appellant manufactures and deaJs in a so-called remedy or cure for the 
tobaceo habit, which Is sold under the trade-mark "No-To-Bac." The remedy 
Is prepared In the form of a lozenge or tablet, and is cbntalned In an ordlnary 
tin tobaceo box. The lozenge or tablet Is round, of a light greylsh hue, wltii 
the désignation or trade-mark of "No-To-Bac" In large raised letters upon one 
Bide and formlng part of the lozenge. The covering of the box is of a dark 
red ground, and has prlnted upon the upper side. In black letters, the foUowlng: 

"No-To-Bac. Trade-mark registered. Is a Positive and Permanent Cure for 
the Tobacco Habit in every form. It Is Nature's 0-wn Remedy. It Is entlrely 
harmless, being of vegetable origin. It wlU build up, fortify, and rejurenate 
the weak and unstrung nerves, and eradlcate the polsonoUs nicotine from the 
System. It wlU Inerease the appetlte and dlgestive power, enrich and purify the 
blood. From ONE to THREE BOXES guaranteed to cure any case, If used 
as directed. PRICB, $1.00. Made only by the STERLING REMEDY COM- 
PANY, Indlana Minerai Sprlngs, Warren Co., Indlana. Chicago office, 45 
and 47 Handolph St." 

On the reverse side is the following: 

"Directions for the use of NO-TO-BAC. CURE FOR THE TOBACCO 
HABIT IN EVERY FORM. Immediately discontinue the use of TOBACCO, 
and use 7 to 10 tablets a day by placlng them in the mouth, and aUowlng the 
tablet to gradually dissolve before swallowing. In thls way you get the pro- 
longed action of No-to-bac upon the secretive glands of the mouth. Durlng 
treatment the bowels should be kept open. One or two free actions EVERY 
day wlll greatly assist the medlclne in expelling the nicottoe from the System. 
CONTINUE THE USE OF NO-TO-BAC until the désire for tobaceo and Its 
efCects upon the systèm are completely eradicated. Patients writing about thelr 
case and asklng advice, etc., must inclose stamp for reply. Address THE 
STERLING REMEDY COMPANY, Indlana Minerai Sprlngs, Warren Co., 
Ind. Chicago office, 45 and 47 Randolph St." 

Thls box Is sealed wlth a seallng label of reddish pink, having upon It the 
«omplainant's name In script letters, and the following prlnted thereon: "Not 
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genulne unlesB slgned by The Sterling Remedy Oo. Chicago, New York, Mon- 
tréal. Laboratory, Indîana Minerai Sprlngs, Ind." 

The appellant at one tlme used a wire rack, adapted to hold three boxes ar- 
rangea iv a triangTilar form together wlth a show card; thèse racks belng 
used principally by retaJl dealers in the article. It also used and distributed a 
booklet containing descriptive matter cailing attention to the article and to Its 
merits as a cure, and containing fac simile représentations in black and whlte 
of the box in which the remedy was packed, and of the Imprint and of the 
label for sealing and of the wire rack. 

The ans-wer of the appellee admits that since the Ist day of July, 1894, It 
has prepared and put upon the market and sold a certain other alleged remedy 
or cure for the so-caUed "tobaeco habit," which préparation is put up and 
Bold in an ordinary tin tobaeco box of the same form and size as that of the 
complainant. The article is also in the form of a tablet or lozenge, of dark 
brown or black color, eomewhat smaller than the lozenge manufactured by the 
complainant, and of less weight, and without any trade-name thereon. The 
defendant's lozenge has a strong odor of licorice; the complainant's lozenge is 
nearly or quite odorless. The Imprint of the label upon the defendant's box 
is green .upon a white ground. Upon the top of the box is printed the f ollowing: 

"BAOO-CURO. Trade-Mark. A SCIBNTIFIO, RBLIABLE, AND HARM- 
LESS CURE FOR THE TOBAOCO HABIT IN EVERY FORM. It builds 
up the System, enriches the blood, tones up the stomach, and increases the ap- 
petlte and digestive power. It cures tobaeco dyspepsia that so many tobaeco 
users suffer wlth. Makes weak, nervous men strong and vigorous. Good, 
Sound, refreshing sleep and a decided gain in weight and gênerai health foUows 
the first few days' use. We guarantee to cure any case wlth from one to three 
boxes. Priée $1.00. Prepared only at the laboratory of EUREKA CHEM- 
ICAL & MFG. CO., La Crosse, Wis., U. S. A. Read bottom of box." 

Upon the reverse side are the f ollowing directions: 

"DON'T STOP TOBACCO when you begin taking a cure, AND DON'T 
BE IMPOSBD UPON by buylng a remedy that requires you to do so. Any 
person can stop short on tobaeco, and take a pièce of gum or a cough drop 
in hls inouth, every hour or two, as a substitute, and by keeping the bowels 
open, to more quickly work the nicotine out of the System, can practically 
cure hlmself, as well as by taking some so-oalled cures that require this mode 
of treatment. But it requires a strong will power to stay cured, as you al- 
ways remember tobaeco with a relish, and it will take years to outgrow the 
désire for it. BACO-CURO does not require you to stop tobaeco when you 
begln the treatment. IT WIIX NOTIFY YOU WHEN TO STOP. Your dé- 
sire for tobaeco will cease, and it causes you to remember it wlth disgust, not 
a relish, as other so-called cures do. You don't care for tobaeco any more 
than before you commenced uslng it. BACO-CURO does not rely upon your 
own will power to cure you, it does its work unaided, and leaves your System 
as pure and free from nicotine as the day before you took your first chew or 
smoke. BACO-CURO is compounded after the formula of an eminent Germaa 
physician, who has preseribed it ïq his private practiœ since 1872 to hundreds 
of cases without a single f allure, when directions hâve been followed. This 
formula is controlled exclusively by us in North and South America. Prepared 
only at the laboratory of EUREKA CHEMICAL & MFG. CO., la. Crosse, 
Wis. U. S. A. Directions inside." 

The sealing label on the box has the foUowlng, the name being in script, but 
much heavler in design than that on the sealing label of the appellant: "None 
genuine without Eurêka Chemical & Mfg. Co. This signature." 

There was given considérable évidence tending to show that in the transac- 
tions between the défendant and its agents circulars slmilar In character to 
those of the complainant were used, and contracts with agents were of a slmilar 
nature with those used by the complainant The hearlng was had upon stipu- 
lation that the cause should be presented upon bill and answer "and upon such 
affidavits as the parties might see fit to produce, exeept that— First, no affldavits 
or testlmony of any kind are to be produced on either side tending to show 
speclflc instances of failure to comply with the respective guaranties of the 
parties; and, second, that no affidavits or testlmony of any kind shall be in- 
troduced tending to show that either of the remédies, that of the complainant 
or that of the défendant, is what is called a 'quack medicine,' or In relatlbn to 
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the character or effldency o( such remédies." Copies o£ the affldavltB were to 
be serred upon the opposite parties by a spedfled date. At the hearing a large 
number ot ex parte affldavlts were presented, and the blll was dismdssed upon 
Its mérita. 

W. D. Tarrant and Thomas Kroushage, for appellant, 
G. M. Woodward, for appellee. 

Before WOODS, JENKmS, and SHOWALTER, Circuit Judges. 

JENKINS, Circuit Judge (after stating the facts as above). We 
«ntertain no doubt that the term "No-To-Bac" is an arbitrary term 
which may be appropriated as a trade-mark and that it has been so 
appropriated by the appellant hère. Nor do we doubt that the term 
"Baco-Curo" is also an arbitrary term, which may be, and has been, 
appropriated by the défendant. We do not think that thèse terms 
are idem sonans, or that the one infringes the other. The test is 
whether the supposed inf ringing article is so dressed that it is likely 
to deceive persons of ordinary intelligence, in the exercise of the slight 
care ordinarily bestowed, purchasing an article, to mistake one man's 
good for the goods of another. It is elementary that one may not ex- 
clusively appropriate the size and shape of a package. The ordinary 
form of a tobacco box in common use in many portions of the country 
was appropriately adopted by complainant for a supposed remedy for 
the tobacco habit, but the complainant has no right to its exclusive 
use.' The fact of such use by another in the manufacture and sale 
of a similar compound for the like purpose may be a circumstance 
which enters into the question of unfair trade, which we are not now 
considering. The labels hère are prominently dissimilar in color, and 
are not likely to be mistaken by one who has been accustomed to 
the use of the remedy. The same is true with respect to the tablets 
or lozenges. They are in marked contrast in color, size, thickness, 
weight, odor, and lettering. Indeed, there is no évidence in this rec- 
ord, nor is it seriously contended, that any one who had used the 
one compound had ever been misled, or is likely to be misled, to pur- 
chase the other. This is met on the part of the appellant by the sug- 
gestion that the article is a guarantied cure for a particular purpose, 
and, once employed, it will never be employed again, whether it cures 
or not; that its use as a remedy, if it be ail that is claimed for it, does 
not conducè to repeated sales to the same person; and that from its 
nature the public loses the opportunity to familiarize itself with the 
appearance of the package. This may be true, and yet the fact could 
not alter the law of trade-marks, in which light we are now consider- 
ing the case. The distinctions hère are so glaring that we are una- 
ble to say that a proposing purehaser exercising only the slight care 
which is required would be likely to sélect one article for the other. 
Nor does the évidence establish that a purehaser has been so mistaken. 

In Pillsbury v. Mills Go., 24 U. S. App. 395, 12 0. C. A. 432, and 64 
Fed. 841, we had occasion to consider at length the subject of unfair 
compétition in trade, and to déclare the principle upon which the doc- 
trine rests. We there said that no man had a right to dre&s himself 
in the colors adopted by another for the purpose of palming oflE hia 
goods as the goods of that other. It only remains to détermine wheth- 
er the évidence hère brings this case withîn the principle declared. 
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It is perLaps nnfortunate that this cause should hâve been submitted 
by stipulation upon ex parte affldavits, which are far from satisfac- 
tory. Standard Elevator Co. v. Crâne Elevator Co., 9 U. S. App. 556, 
539, 6 0. 0. A. 100, and 56 Fed. 718. The part of the stipulation so 
providing does not seem to be characterized with the caution and 
worldly wisdom which marks the remainder of the stipulation that no 
évidence should be introduced tending to show that the so-called "rem- 
édies" in question are known as "quack medicines," or tending to 
show the efiiciency of thèse remédies. We hâve carefully considered 
the évidence, and are not satisfied that within the doctrine established 
there can hère be said to be unfair compétition in trade. Having 
reached the conclusion that the alleged infringing article is not likely, 
by reason of similarity in dress, to be taken bj an intending purchaser 
for the tablets sold by the appellant, there remains but little to be 
said upon this branch of the case, because déception of the public 
must be présent, and is the chief élément in the problem. No one, 
of course, has the right unfairly to appropriate another's business and 
good will. It iSj however, true that compétition is the life of trade, 
and that legitimate compétition should be encouraged for the public 
good. The évidence hère establishes that the form of tWs box is in 
use in the trade of the druggist for a variety of articles; that the easel 
or rack which was adopted was likewise in gênerai use for the display 
of articles, and that the use of it had been discontinued by the com- 
plainant. There would seem to hâve been a few instances of con 
fusion, such as the sending of letters by druggists intended for one 
party to the other. Such mistakes occur in every business, and are 
not sufQeient to indicate that there was hère intentional or actual 
piracy upon the rights of the complainant. That a retail dealer might 
supply an intending purchaser, ij;norant of the peculiar dressing of 
either, with the' one remedy when the other was demanded or desired, 
does not establish a case of piracy. That might resuit from the act, 
ignorant or willful, of the retail dealer, without the knowledge or 
concurrence of the proprietor of the article; or it might come about 
from inattention by the proposing purchaser in respect to the particu- 
lar manufacture he desired. WiSi respect to articles placed upon the 
market for sale, it is only when the one article is dressed so as to rep- 
resent the other, and to deceive a proposing purchaser as being that 
other, that there can be said to be a case of unfair trade. It would 
not be profitable to enter into any extended examination of this tes- 
timony. It is sufiScient to say that both parties hâve the right to em- 
bark in this trade; each has the right to put forth every legitimate 
effort to increase its sales, even at the es^jense of its rival, so long as 
it refrains from representing itself as the rival concem, or from rep- 
resenting its goods as the goods of the rival concern. There is no évi- 
dence that the défendant has ever so represented or sold its goods, 
or that it bas "knowingly put into the haiids of the retail dealers the 
means of deceiving the ultimate purchasers." It resta its right to 
patronage upon the supposed efflciency of its compound, and because 
of the fact that, in contradistinction to its rival, it insists that during 
the time of taking the supposed remedy the patient should not dis- 
continue the use of tobacco; the complainant requiring that he should. 
In this, we think, the défendant has the decided advautage, because 
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it does not insist upôn the exercise of the will, but cures, or professes 
to cure, in despite of the will. Therein it strikes "a great popular 
chord," in that it enables one to indulge a habit of which he desires to 
be rid while partaking of the cure. An easy road to health will al- 
ways be as popular as an easy road to weaJth. This considération, 
coupled with judicious advertising, may possibly account for the al- 
légea large sales of the remedy of the appellee and the alleged dimin- 
ished sales of the remedy of the appellant. At ail events, this is a 
distinguishing characteristic claimed for the remedy of the appellee 
that brings into bold relief the fact that the appellee is a rival of the 
appellant, and not a counterfeiter of its goods. We think the court 
below was not in error in dismissing the bill. 
Decree afQrmed. 
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TRUMAN V. HOLMES et aL 

(Circuit Court, N. D. Callfomla. Febrnary 23, 1897.) 

L Patents— Construction. 

A patentée eannot insist on the construction of lils patent wlilcli wlU In- 
clude wliat lie was expressly requlred to abandon as a condition ol the 
grant, even if this taliés away a part of the real Invention. 

i. Samb— Bbbaking-Carts, 

The Putnam patent. No. 232,207, for an improvement in breaking-carts, 
Is eonflned by the language of the clalm and the patentee's acquieseence 
In amendments required by the patent of&ce to a cart tn vrhich the foot- 
board is sustained below the shaf ts by straps passing beneath the axle. 

Ciopy of file wrapper and contents in the matter of the patent 
granted De Witt C. Putnam, September 14, 1880, No. 232,207: 

Department of the Interior, United States Patent Office. 

To AU Persons to Whom Thèse Présents Shall Corne, Greeting: This is to 
certlfy that the annexed is a true copy from the records of this office of the 
flle wrapper and contents in the matter of tlie letters patent granted De Witt 
C. Putnam, September 14, 1880, Number 232,207, for Improvement in breali- 
ing-carts. In testimony whereof I, John S. Seymour, commlssloner of patents, 
hâve caused the seal of the patent office to be affixed this 6th day of Septem- 
ber, in the year of our Lord one thousond eight hundred and nlnety-three, and 
of the independeuce of the United States the one hundred and eighteentb. 

[Seal.] John S. Seymour, Commissioner. 

Pétition. 

To the Commissioner of Patents: Your petitloner, De Witt O. Putnam, of 
Petaluma, Sonoma Co., Cal., prays that a patent may be granted to hlm for the 
invention set forth in the annexed spedflcation. And he further prays that you 
will recognize Dewey & Co., San Francisco, Cal. (consistlng of A. T. Dewey, 
W. B. Ewer, and Geo. H. Strong), and A. H. Evans, of Washington, D. C, 
as hls attomeys, hereby appolnted to alter or amend the said spécification, and 
to reeelve the letters patent when Issued. D. W. O. Putnam. 

Oath. 

Oity and County of San Francisco, State of Callfomla— ss.: On this twent'^ 
fourth day of Aprll, 1880, before the subscriber, personally appeared the within 
named De Witt C. Putnam, and made solemn oath that he verily believes him- 
self to be the original, first, and sole inventer of the breaking-cart herein de- 
Bdibed; that he does not know or belleve that the same was ever before known 
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»r nsed, and that the invention described and clalmed In the annexed speclflca 
tlon has not been patented to him, nor wlth his knowledge or consent, In any 
foreign country, and that h« is a citizen of the United States, 
[L. S.] J. H. Blood, Notary Public. 

Spécification. 

To Ail Whom It May Ooncem: 

Be It known that I, De Witt 0. Putnam. of Petaluma, county of 

Sonoma, and state of Californla, hâve Invented an Improved breaklng- 

cart, and I hereby déclare the foUowlng to be a full, clear and exact 

description thereof : 

^My invention relates to certain Improvements In that class of 

aides known as "breaking-carts," In which young coïts are broken 
to* 

OàVs of this description are usually provided wlth very long shaft», 
and tÎE seat Is placed on sprlngs immediately over the axle, or at 
such a\lstance back that the driver is not in danger of being kieked 
by a fraWiouB animal. In this class of vehicles the foot-board is 
usually seNired to the axle, whlle the seat is on sprlngs, and it is 
therefore udiomfortable to ride upon, since, while the body of the oc- 
cupant may lîtove up and down, his feet must remain stationary. 

My improvemtot consista In so attaching the foot-board to the vehicle 
that it shall moW in unison wlth the seat, the same spring which 
supports the seat lerving as a spring for thë foot-board, as is more 
fully described in tlte aecompanying drawlngs, in which Fig. 1 is a 
longitudinal section at my device; Fig. 2 is a bottom view; Figs. 3 
and 4 are modiflcatlor 

Breaking-carts usually'Vave two wheels A only, and the springs B 
are secured both to the wde O and the shafts D, sald shafts being 
secured on the springs in th^nanner shown. 

In Order to attach the foowoard E to the wheels, I place metalllc 
straps or bands F in a proper itosition to hold the foot-board, Connect- 
ing thesè straps wlth the shaft^nd seat, and not with the axle. 

In Figs. 1 and 2 I hâve shown Xe straps eonnected with the shafts 
at the rear ends and forward of tlXwhiffletree-bar. 

The seat and foot-board hâve therefore a corresponding vertical mo- 
tion, the sliafts being Conneeted with ffle springs, as described. 

Figs. 3 and 4 show moditications of rnVievice. In Fig. 3 the straps 
F hâve thelr forward ends secured on tBï shaft and their rear ends 
with the seat itself, the straps passing In rlont of the axle instead of 
t» the rear, as shown in Fig. 1. In Fig. 4 ^jiave shown the strap F 
In a single pièce passing transversely under Bje foot-board, the two 
ends being conneeted with the opposite shafts. 

In either case the opération is the same, the îapt-board being sus- 
talned by the springs, the same as the seat Is, a!W Indépendant, as 
far as its connections are coneemed, from the aMt of the vehicle. 
This relleves the rider from the disagreeable Jar incintet to this class 
of vehicles, where the foot-boards are conneeted with a|g axles, as is 
usually done. 

Having thus described my Invention, what I clalm as ne\and désire 
to secure by letters patent is— 

The improvement in breaking-carts, consisting In suspending^e foot- 
board E by means of straps or liangers F from the shafts, 3kRt, or 
that portion of the vehicle conneeted with the springs alone, wlVeby 
the Seat and foot-board haVing a common vertical movement Sub- 
Btantially as and for the purpose herein described. 



D. W. O. Putnam. 



In witness whereof I bave bereunto set my hand. 
Wituesses: 

S. H. Nourse. 
Frank A. Brooks. 
Original Specn. 
Cancelled per "A." 
-(Bndorsements:) Patented File. V. S. Patent Office, May 22, 1880. 
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A. W., 6-2-80. 
Department of the Interlor. 
United States Patent Office, Washington, D. C, June 2nd, 1880. 
De Wltt 0. Putnam, ) Breaking-Cart 

Oare A. H. Evans & Co., [ Piled May 22, 1880. 
Présent. ) 55ÉiO,310. 
Boom No. 87. 

The patent of Jesse Winecoff, Oct 17, 1871, No. 119,956 (Sulkles) substantlal- 
ly answers the clalm. > 

It Is therefore rejected. Sanders, Examiner. 

Chandler, Asst Exr. 
(Bndorsements:) Office Letter. June 2, 1880. Patented Plie. 

In the matter of the application of De Witt C. Putnam. Breaklng-Oart. Plled 

. To the Hon. Oomr. of Patents— Sir: I hereby amend by eraaing the 

entire spécification and substituting the foUowlng: 

Amended Spécification. 



«A» 



To AU Whom It May Concern: 

Be it known that I, De Witt O. Putnam, of Petaluma, county of 
Sonoma, and state of Oallfomia, hâve invented an improved breaklng- 
cart, and I hereby déclare the foUowlng to be a f uU, clear and exact 
description thereof: 

My invention relates to certain Improvements ta that class of vehlcles 
known as breaking carts, in which young coïts are broken to hamess. 

Oarts cf this description are usuaUy provided wlth very long shaf ts, 
and the seat is placed on springs Immediately over the axle, or a* 
such a distance back that the driver Is not in danger of being klcked 
by a fractions animal. In this class of vehlcles the foot-board is usu- 
aUy secured to the axle, while the seat is on springs, and it Is, there- 
fore, uncomfortable to ride upon, slnce while the body of the occupant 
may move up and down his feet must remain staOonary. 

My Improvements consist in so attachlng the foot-board to the 
vehlcle that It shall move In unison with the seat, the same sprlng 
which supports the seat serving as a spring for the foot-board, as Is 
more fuUy described in the accompanying drawlngs. In whlch 

Fig. 1 is a longitudinal section of my devlce. 

Fig. 2 is a bottom view. 

Breaking-carts usually hâve two wheels A only, and the springs B 
are secured both to the axle C and the shafts D, sald shafts being se- 
cured on the springs In the manner shown. 

In order to attach the foot-board E to the vehicle, I place metallic 
straps or bands F In a proper position to hold the foot-board, Connect- 
ing thèse straps with the shafts and seat, and not with the axle. I 
hâve shown the straps eonnected with the shafts at the rear ends of 
and forward of the whiffletree bar. 

It will be seen by this construction that the rear ends of the shafts 
and the seat are supported upon the spring B, while the straps F pass 
beneath the axle and are bent up so that thelr rear and their front 
ends are secured to the shafts at points behind and in front of the 
axle, while the central portion does not touch It at ail. 

The front board E, with its tumed-up front portion, is then secured 
upon the bottom and front portions of the straps F. Being thus en- 
tirely Independent of any direct connection with the axle, it will hâve 
the same movement imparted to it by the action of the spring that 
the shafts hâve, and it wlU hâve noue of the unpleasant jar that a 
Btationary foot-board or one supported from the axle wUl hâve, while 
the arrangement of the straps parallel with the shafts facilitâtes the 
attachment of the transverse foot-board and makes a strong construc- 
tion. 

Having thus described my invention, what I claim as new and dé- 
sire to secure by letters patent is: the braees or straps F, having their 
ends secured to the shafts before and behind the axle, while the cen- 
tral portion extends beneath the axle and parallel with the shafts, 
and Is adapted to support the transverse foot-board B, substantlaUy 
as and for the purpose herein descritied. 
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De Wltt C. Putnam, 

Petalùma, 
Sbnoma, 
Oalifornla, 
"Breaking-Cart." 
May 22, 1880. 



I also amena by cancelllng the drawlng on ffle and subsatnttng the new flraw- 

tog flled herewlth. „^^"^iî* S" P"^"^™' 

By A. H. Evans, Att'y. 

(Endorsements:) "A" July 19, 1880. Amended Specn. Pateiated File. D. S. 

Patent Office, July 19, 1880. 

10310 ^1880. «O 

No. 232,207. 

Of 

County of 
State of 

Eec'd 
Pétition 

AffidaTlt ' 

Spécification " " " 

Drawlng « « » 

Model Net required 

Oert. dép. $15, May 22, 1880. 

Cash 

Add'l féè, Cert. $20, Aug. 25, 1880. 

" " Cash 
Examlnéd July 22, '80, Sanders. 
iBsned July 23, 1880, Arthur W. Orossley. 
Patented Sept 14, 1880. 
Oireular July 23, 1880. „ „ ^ 

Dewey & Oo., San rrandseo. Cal. 
A. H. Erans, Présent 
1880. 
Contents. 
Application papers. 

1. ReJ. June 2, 1880. 

2. "A" July 19, 1880. 

21. Carriages and Wagons. Sulkles. D- S. ^ 

Tltle. Improvement In Breaking-Oarta. 
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United States Patent OfUce. 

De Wltt 0. Putnam, of Petaluma, Oallfomla. 

Breaklng-Cart. 

Spécification fonnlng part of letters patent No. 232,207, dated September 14, 

1880; application filed May 22, 1880. (No model.) 
To AU Whom It May Concern: 

Be it known that I, De Wltt C. Putnam, of Petaluma, county of Sonoma, and 
State of Califomia, hâve invented an improved breaking-cart; and I hereby 
fleclare the following to be a fuU, clear, and exact description thereof : 

My Invention relates to certain Improvements In that class of vehlcles knowo 
as "breaking-carts," In which young coïts are broken to hamess. 

Carts of thls description are usually provlded with very long shafts, and the 
seat Is placed on sprlngs imfnediately over the axle, or at such a distance 
back that the driver le not In danger of being kieked by a fractions animal, 
ïn thls class of vehlcles the foot-board is usually secured to the axle, whlle 
the seat is on sprlngs, and it is therefore uncomfortable to ride upon, slnce, 
while the bbdy of the occupant may move up and down, hls feet must remain 
Btatlonary. 

My Improvements consist in so attachlng the foot-board to the vehicle that It 
shall move in unlson with the seat, the same spring which supports the seat 
servlng as a spring for the foot-board, as is more f ully descrlbed in the accom* 
panylng drawings, in which— 

Figure 1 Is a longitudinal section of my device. Flg. 2 is a bottom vlew. 

Breaking-carts usually hâve two wheels. A, only, and the springs B are 
secured both to the axle and the shafts D, said shafts being secured on the 
springs in the manner sbown. 

In order to attach the foot-board B to the vehicle, I place metallic straps or 
bands F In a proper position to hold the foot-board, Connecting thèse straps 
with the shafts and seat, and not with the axle. I hâve shown the straps 
connected with the shafts at the rear ends of and forward of the whiifletree- 
bai-. 

It wlll be seen by thls construction that the rear ends of the shafts and the 
seat are supported upon the spring B, while the straps F paas beneath the 
axle and are bent up, so that their rear and their front ends are secured to 
the shafts at points behlnd and in front of the axle, whlle the central portion 
does not touch It at ail. The foot-board B, with its turned-up front portion, 
Is then Secured upon the iiottom and front portions of the straps F. Being 
thus entlrély independent of any direct connection with the axle, it will hâve 
the same movement Imparted to it by the action of the spring that the shafts 
hâve, and it will bave none of the unpieasant jar that a stationary foot-board 
or one supported from the axle will hâve, while the arrangement of the straps 
parallel with the shafts facilitâtes the attachment of the transverse foot- 
board and makes a strong construction. 

Havlng thus descWbed my Invention, what I clalm as new, and désire to 
secure by letters patent, Is— 

The braces or straps F, havlng their ends secured to the shafts before and 
behlnd the axle, whlle the central portion extends beneath the axle and parallel 
with the shafts, and Is adapted to support the transverse foot-board E, sul>- 
stantially as and for the purpose herein descrlbed. 

In wltness whereof I hâve hereunto set my hand. D. W. O. Putnam. 

Witnesses: 

S. H. Nourse, 
Frank A. Brooks. 

John L. Boone, for complainant. 

Chas. E. Nougues and Dorn & Dorn, for respondents. 

McKEÎO'A, Circuit Judge (orally). This is a suit for the in- 
fringement of a patent for breaking-carts. The patent was issued 
September 14, 1880, to De Witt C. Putnam. The original applica- 
tion was made May 22, 1880. It was rejected June 2d, in the same 

80F.-6 
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year, the patent oflBce holding that a patent to one Jesse Winecoff, 
October 17, 1871 (No. 119,956), for sulkies, substantially answered 
the claim. This patent has been introduced in évidence, and con- 
sists of a two-wheeled vehicle of the sulky order, somewhat high, 
with a foot-board depending from its body. The foot-board is so 
attached to the vehicle that it moves in unison with the seat. The 
inventer, on this action of the patent office, amended his spécifica- 
tion and claim, and it is necessary to compare them with the orig- 
inals to ascertain what he gave up in order to secure his patent. 
I will not stop to read the original spécifications, but will attach 
a copy of the file wrapper to the opinion. It will be observed upon 
inspection of the file wrapper that the remaining amendments 
made substantial omissions from the original. In the original he 
illustrated his invention in four ways by four figures, and gave 
descriptions of thèse figures. Describing 1 and 2, thé applicant 
said: 

"In Figures 1 and 2 I hâve shown the straps connected with the shafts at 
the rear end and forward of the whiffletree-bar." 

Describing the resuit, he said: 

"The seat and foot-board hâve therefore a corresponding vertical motion, the 
shafts being connected with the sprlngs as deseribed." 

Describing Pigs. 3 and 4 of the original spécifications, he said : 

"Figs. 3 and 4 show modifications of my device. In Flg. 3 the straps F 
fiave their forward ends secured on the shaft, and thelr rear ends with the 
seat Itself, the straps passing in front of the axle instead of to the rear, as 
shown in Fig. 1. In Flg. 4 I hâve shown the strap F In a single pièce, pass- 
ing transversely under the foot-board, the two ends being connected with the 
opposite shafts. In either case the opération is the same, the foot-board 
being sustadned by the sprlngs, the same as the seat is, and Independent, as 
far aa its connections are concerned, from the axle of the vehicle. This re- 
lleves the rider from the disagreeable jar Incident to this class of vehleles 
where the foot-boards are connected with the axles, as is usually done." 

In the amendment to the spécifications, Figs. 1 and 2 are re- 
tained, but Figs. 3 and 4 are omitted, he stating, "I also amend by 
canceling the drawing on file and substituting the new drawing 
ûled herewith." Figs. 3 and 4 illustrate différent constructions 
from Figs. 1 and 2. They illustrate the very constructions that 
are now contended for. The plaintiff, however, contends that those 
forms were not given up, and that his right to claim them is estab- 
lished by the décision of the court of appeals in the case of Holmes 
V. Truman, decided by the circuit court of appeals of this circuit, 
and reported in 14 G. G. A. 517, 67 Fed. 542. The case was at 
law, and was tried before a jury, I presiding at the trial. Among 
other things, I instructed the jury as follows; 

"When a patentée has modified his claim In obédience to the requlrements 
of the patent office, he cannot hâve l'or it a more extended construction, whieh 
has been rejeeted by the patent office. A patentée is not at liberty to insist 
upon a construction of his patent whieh wlU include what he was expressly re- 
luired to abandon and disavow as a condition of the grant. If, therefore, 
you flnd from ail the évidence that the application for the patent sued upon, 
as orlginally flled in the patent office, was rejeeted upon the ground that said 
daim was antieipated by the Winecoff patent, défendants' Exhibit 5, and if 
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you fnrther flnd that the appUcant, D. O. Pùtnanj, aequlesced In the re]eo- 
tlon of said clalm, and then modifled and amended said clalm so as to read 
as It now reads In the patent sued upon, then you are Instructed that the 
plaintlff's patent must not now be eonstrued to Include generally the sus- 
pendlng of the foot-board by means of straps or hangers from the shafts, 
whereby the seat and foot-board hkve a eommon vertical movement, but It 
must be eonstrued to Include only the mode of suspension of the straps F 
described and dalmed In the patent" 

And again: 

"I do not think It l8 materlal whether the strap Is fastened dlreetly to the 
shaft, but It must go under the axie." 

It is claimed, however, as I bave said, tliat the limitation put 
upon the claim by thèse instructio'ns was removed by the court 
of appeals. The verdict in the case in the circuit court was for 
the plaintiff, Truman. Holmes took the case to the court of ap- 
peals, and assigned as error that the évidence showed that plain- 
tifPs improvement was without invention, and that the court 
shoùld bave so instructed the jury on défendants' motion. Pass- 
ing on the point, Judge Gilbert, speaking for the court, said: 

"Upon the wrlt of error It is contended that the court erred in refusing, at 
the conclusion of the testlmony in the case, to instruet the jury to retum a 
verdict for the défendants In the action, for the reason that it was conclusively 
shown that the plaintiffs' Improvement was without Invention, and that the 
défendants had not Infrlnged the same. The breaklng cart which is the sub- 
ject of the plaintiffs' patent is a low-bodied cart, in which the springs are 
supported directly upon the axle, with the shafts placed directly upon the 
springs. Thèse shafts support the seat or cart body, and a foot-board, upon 
which the driver rests his feet, is fastened to and supported by a métal strap 
on each slde, which Is attached to the sliafts in front of the axle, extends down- 
ward at an angle, and is then bent so as to pass back undemeath the axle, 
parallel with the shaft, and is then bent upward, and Its rear end is fastened 
to the shafts behind the axle. By this construction, the foot-board move» 
verticaUy In unison with the seat and shafts. The advantage of this con- 
struction is that the seat Is low with référence to the axle, and the driver sit» 
easlly ànd qvjietly, without denanging motion to the body, since the foot-board 
and the seat move hi unison. With référence to this advantage, the évidence 
is that there were, before the plaintifCs' invention, but two classes of two- 
wheeiled vehicles. One was the eommon butcher's cart, in which the seat ia 
built hlgh above the shafts, so that the feet of the driver rest on a floor, 
Which Js entlrely above the springs. It was obvlously" Impossible to construct 
a low cart in this manner. The other class was one in which the foot-rest 
was secured upon the axle or the shafts, while the seat was supported upon 
the springs. In this class of carts tlie body of the driver would move with 
the springs, while his feet would remain stationary. The patentée concelved 
the idea of making a low-seated cart, with the foot-rest supported below the 
shafts, and the axle between the springs and the seat, so that the axle was 
placed above the foot-rest, but beneath the springs and the seat. He placed 
the shafts on the springs, and the seat on the sliafts, and supported the foot- 
rest undemeath the axle by his métal straps. The claim of the patent Is a» 
foUows: 'The brace or straps, F, having their ends secured to the shafts be- 
fore and béhlnd the axle, while the central portion extends beneath the axle, 
and parallel with the shafts, and is adapted to support the transverse foot- 
board, B, substantially as and for the purpose hereln described.' It is Im- 
possible for the court to say, with référence to the testimony, that the jury 
should hâve been instruèted that there was no invention in the plaintiffs*^ 
cart, The record shows that the cart was novel In construction, that It was 
useful, and that It went into Immédiate and gênerai use. Counsel for the 
plaintiffs in error contend that there was nothing novel In the idea of sus- 
pendlng a foot-board in such a way thaf its vertical movement would be com- 
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mon to that of the seat, ançl that a particnlar and spécifie Improvement In the 
means of suspension was ail that tbe patentée could daim; anâ they argue 
that thfi Iron strap of liie patent as a derice for holding the foot-board was 
not an Invention, that tbe idea of such a strap was old, and that It was well 
known that two such straps, when hung parallel, would sustaln anythlng laid 
aoross them. Tliis view of the patent leaves entirely out of sight the essence 
of the plaintiffiP invention, tehich is not merely thefaet that the foot-board was 
hung beneath the shafts by iron traces, but that a cart was constructed with 
the seat direetly above the springs and axîe, thereby seouring a low seat, with 
its advantages in connection with a breaking-cart, and a foot-rest which should 
move in unison toith the same. In other words, it was the arrangement of the 
foot-board with référence to the other parts which was new." 

The italics are mine, and I use them because on that portion of the 
opinion complainant relies for his contention. It is mauifest that 
we may not détermine the court's opinion from any particnlar pass- 
age. The whole opinion must be considered, and the question which 
was passed on. The only question involved was whether the con- 
struction of the strap, or its manner of fastening to the shafts, was 
essential. I held at the trial that it was not, but that the strap must 
go under the axle, and the court of appeals say : 

"But tt is a falr Interprétation of plaintlfCs' patent to say that they are 
protected in the use of a cart In whieh the shafts are placed direetly upon the 
springs, and the foot-board Is sustalned beneath the axle by straps; and It is 
unimportant whether the straps are attached to any particular place along the 
shafts or to a cross-bar between the shafts, or whether they are made of one 
pièce or of two or three pièces." 

This language defines exactly the invention, — disposes of clearly the 
unimportant variations from it which were claimed as essential. 
Counsel for complainant, however, contends that the phrase, "and 
the foot-board is sustained beneath the axle by straps," means lower 
than, — nearer to the ground; securing a low cart. But this would 
certainly not be the ordinary meaning of the word, and may be abso- 
lutely an incorrect use of the word "beneath," and cannot be at- 
tributed to the learned judge who delivered the opinion of the court. 
"Beneath," as a préposition, means "lower in place, with something 
direetly over or under." Webst. Dict. It follows, theref ore, that the 
construction of the patent confines it to a cart with straps beneath 
the axle, and that the carts of the respondent, not being of that con- 
struction, do not infringe. 

It is complained by complainant's counsel that this construction 
takes from complainant a part of his invention. Without disputing 
this, it may be said that it cannot be helped. This is often the resuit 
of a defective or insuflScient claim. This hardly needs illustration. 
If so, it will be found in Cramer v. Pry, 68 Fed. 201, and cases there 
cited. In one of thèse it was said by Mr. Justice Bradley: 

"When a claim Is so explicit, the courts cannot alter or enlarge It If the 
patentées hâve not claimed the whole of their invention, and the omission has 
been the resuit of inadvertence, they should hâve sought to correct the errer 
by a surrender of their patent and an application for a reissue. • * • But 
the courts hâve no right to enlarge a patent beyond the scope of its claim as 
allowed by the patent office or the appellate tribunal to which contested appli- 
cations are referred. When the terms of a claim in a patent are clear and 
distinct (as they should always be), the patentée, in a suit brought upon the 
patent, la bound by it. He can claim nothing beyond it." 
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The bill will therefore be dismissed. 

I think the same ruling will be applîed to the case of Truman y. 
Holmes. 

Mr. Boone: Did you honor take into considération the fact that the 
testimony shows that they also did tnake other carts where it did 
pass under the axle? There is testimony to that eflect 

The Court: It is new to me if there is. 

Mr. Nougues: There is no testimony to that effect. 

Mr. Boone: There is one branch of the case where there is testi- 
mony to show they had made carts so. 

The Court: I did not so understand it. Look it up, and let me see 
It. I will reserTe my opinion until I see what effect that bas. 

NOTE. On February 25, 1897, the decrees ordered In the foregoing opinion 
to be entered were set aside by order as foUows: 

"McKBNNA, Circuit Judge. The decrees in thèse cases are set aside, because, 
in addition to the points declded, there are other points in the brlef, whlch, 
by Inadvertence, did not recelTe the deliberate considération and Judgment of 
the court" 

The orders of submission In both casée were then vacated, and the cases re- 
Btored to the calendar. On March 26, 1897, both cases were reargued before 
HOBBOW, District Judge, and the blll In eacb case was ordered dismissed. 



DIAMOND MATOH 00. v. OHIO MATOH CO. et aL 

(Circuit Court, N. D. Ohio, B. D. April 16, 1897.) 

No. 5,591. 

1. Patbnts— Actions on Sbvbrai, Patents— Misjoindk». 

A suit can be malntained on several patents only when the Inventions 
covered thereby are embodied In the alleged Infringing machine, process, 
manufacture, or composition of matter; and where the averment Is that 
défendants machines em'body "either the whole, or one or more, of the 
Bald Inventions" eontained In the patent sued on, the bill is demurrable. 
2l Same— Misjoindbr of Défendants. 

A joinder of défendants alleged to be Infringers is bad, unless they are 
alIegéd to be Joint Infringers. 
S, Same- Pleadikg. 

A blll which fails to show that the Invention of the patent sued on was 
not patehted or described In some printed publication tn thls or some forèlgn 
country prior to the patentee's alleged invention thereof Is demurrable. 

Edwin Walker and Charles Golahan, for complainant. 
Kline, Oarr, Toiles & Goff and E. A. Angell, for respondents. 

SAGE, District Judge. Thls case is before the court upon three 
demurrers to the bill. The grounds of demurrer are: 

First, that the bill sets up three several letters patent of the 
United States, relating to several alleged inventions, which are 
entirely distinct and separatè from each other; that the said let- 
ters patent contain, in the aggregate, 58 claims, relating to alleged 
inventions, which are disassociated and disconnected one from the 
other; that the averment as to infringement in the bill is, in sub- 
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stance, that the respondents hâve made, and are uaing and sell- 
ing, numbers of the said match machines, embodying in each of 
them "either the whole, or one or more, of the said inventions and 
improvements contained in said letters patent Nos. 416,888, 528,457, 
and 389,435." 

The second ground of demurrer is misjoinder; it nowhere being 
alleged in the bill that the respondents K. A. Young and Charles 
W. Steele hâve any connection whatever, as offlcers or otherwise, 
with the défendant corporation, or are connected in any way with 
the other respondents named therein. 

Thèse grounds of demurrer are both well taken. A suit may be 
brought upon several patents, but it can be maintained only when 
the inventions covered by those patents are embodied in the in- 
fringing process, machine, manufacture, or composition of matter. 
Seymour v. Osborne, 11 Wall. 516; Bâtes v. Goe, 98 U. S. 48; and a 
number of cases decided by the circuit courts, and reported in the 
Fédéral Reporter, to which référence may be found in note 1 to 
section 417, Walk. Pat. (3d Ed.).* 

The averment in the bill is in the alternative, which is bad. It 
does not appear upon the face of the bill that the three patents 
sued upon are embodied in the respondents' alleged infringing ma- 
chine. 

As to the second ground of demurrer, there is an averment that 
the respondents named infringe, but no averment that they are 
joint infringers with the other défendants. That objection, there- 
fore, is well taken, and the demurrer is sustained upon both 
grounds. 

The second demurrer is, in substance, the same as the flrst 
ground of the flrst demurrer, and therefore need not be further re- 
ferred to. . 

The third demurrer is upon the ground that it nowhere appears 
in the bill that the letters patent sued upon were not patented or 
described in some printed publication in this or some foreign coun- 
try prior to the alleged invention thereof. That objection is well 
founded, and is supported by Overman Wheel Co. v. Elliott Hickory 
Cycle Co., 49 Ped. 859; also, by Hanlon v. Primrose, 56 Fed. eOOT; 
Goebel v. Supply Co., 55 Ped. 825; and Hutton v. Seat Co., 60 Ped. 
747. See, also, section 4886 of the Revised Statutes of the United 
States. 

The demurrers will be sustained. 

1 Telegraph Co. v. ChilUeothe, 7 Fed. 351; Nellls v. Mannfacturlng Oo., 18 
Fed. 451; Lllllendahl v. Detwlller, 18 Fed. 177; Consolidated Electric Llght 
Co. v. BniBh-Swan Electric Llght Co., 20 Fed. 502; Grlfflth t. Segar, 29 Fed. 
707, 
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BOWBRS DREDGING CO. et al. v. NEW YORK DREDGING CO. et aJ. 
(Circuit Court, D. Washington, W. D. March 24, 1897.) 

L Patent Inïkinobmeht Sdits— Pbeliminart Injonction— Judgment of Ap- 
PELLATB Court. 

On application for prellminary Injunctlon against Infringement, a judg- 
ment of the appellate court In another action, declarlng the patent vaDd, 
wlU be deemed concluslve on the court as to that question. 

8, Samb — Invalidity op Patent — New Evidence. 

New évidence of the Invalidlty of a patent whlch has been declared valld 
by the appellate court in a prlor case, to prevent the granting of a pre- 
llminary Injunctlon against Its infringement, must be such that, had it 
been Introduced in the prlor case, it would probably hâve produced a différ- 
ent décision. 

John H. Miller and Campbell & Powell, for complainants. 
R. Percy Wright and E. G. Hughes, for défendants. 

HANPOED, District Judge. In the order denying the complain- 
ants' application for a provisional injunction, there was reserved 
to the complainants a right to renew the application upon a further 
showing, which they hâve taken advantage of. In support of the 
new application, it has been shown that since the former hearing 
(77 Ped. 980) the décision of the United States circuit court for the 
Northern district of California in the case of Bowers v. Von 
Schmidt, 63 Ped. 572, has been affirmed by the circuit court of ap- 
peals (80 Ped. 121), and that a pétition for a rehearing has been 
denied, so that the validity of the several claims of the Bowers 
patents involved in the présent suit hâve been established by an 
adjudication and final decree of the court of last resort. The de 
fendants herein still dispute the validity of the claims referred to, 
on grounds which they allège were not considered in the Von 
Schmidt Case, and the showing in their behalf includes new and 
additional évidence which they contend is sufflcient to prove that 
the Bowers patents are absolutely void, for the reason that the 
commissioner of patents had no power to grant the same, and for 
the further reason that the machinery and apparatus which Bowers 
claims to hâve invented was described in patents granted in Eng- 
land, long prior to the date of the alleged inventions of Bowers 
and of Von Schmidt ; and they contend that the évidence of antici- 
pation was not introduced in the case referred to, for the reason 
that in the controversy between Bowers and Von Schmidt they each 
claimed the rights of an original discoverer and flrst inventer of 
the machinery for dredging, covered by thé Bowers patents, so that 
both parties were interested in excluding from considération of the 
court évidence tending to prove anticipation. I flnd from the évi- 
dence and documents on file that the litigation between Bowers 
and Von Schmidt was carried on in earnest, and, as ail the proceed- 
ings in the patent oflBce, from the flrst application made by Bowers 
until the final issue of the letters patent sued on in this case, were 
before the court, I must consider that the décision comprehends ail 
questions as to compliance on the part of Bowers with requirements 
of tbe patent laws, and the power of the commissioner to issue the 
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patents in question. Against the défendants in thls case that déci- 
sion is not conclusiTe, but it strengthens the presumption in f avor 
of the validity of the patents, and as it was rendered by the appel- 
late court for this circuit, which has power to review and reverse 
thé décisions of this court, it is binding and conclusive, ûntil the 
same questions can be again argued and submitted for décision in 
that court. In this I wish to be understood to mean that I will 
not undertake to set up my judgment in opposition to a décision 
of the circuit court of appeals for the Mnth circuit. If the points 
were not well argued, nor well understood by the circuit court of 
appeals, still the only orderly course for persons aggrieved by the 
décision is to go to the court which rendered it, and show that the 
décision is wrong, and that it should be overruled. 

New eyidence in support of the défense of anticipation, to be 
available in opposition to the grahting of a provisionâl injunction, 
must be of such force as to haye probably produced a différent re- 
suit if it had been introduced in the preceding litigation. I hâve 
given due considération to the showing made by the afQdavits and 
documentary évidence submitted on the part of the défendants, 
and the volurainous and able arguments by counsel in their behalf, 
and hâve been duly impressed; and yet, upon reflection, I regard 
it as probable that, if the évidence of anticipation had been consid- 
ered by the court in the Von Schmidt Case as it was by the com- 
missioner of patents, the resuit would not hâve been différent. 
Upon the final hearing of this case I will make an analysis of the 
patents in suit, and the necessary comparisons with the several 
devices described in the patents and publications which are sup- 
posed tp be anticipations; but I am not called upon to do so at this 
time. 

The défendants deny that the dredger Oakland, and the apparatus 
connected therewith, infringes any of the claims of the Bowers 
patents sued on. They contend that the chief merit of the Bowers 
machine is in the rotary excavator with inward delivery, which, iu 
opération, loosens and digs up solid material, and also does the 
work of forcing the material so dug up into the suction pipe, and 
is, therefore, a carrier as well as a digger; and they claim that the 
machinery which they are using has an excavator constructed up- 
on principles known long prior to the Bowers invention. Their 
excavator exerts no force of itself to bring within its own center the 
material operated upon, or cast it into a réceptacle in which to 
be conveyed to a place of discharge. Hère I find the greatest dif- 
flculty in the way of a satisfactory décision. The authorities sup- 
port the rule contended for by the défendants, — that to warrant 
the granting of a provisionâl injunction in a patent case, infringe- 
ment must be proved beyond a reasonable doubt. Now, I am not 
willing to be convinced of any material fact in the case beyond a 
reasonable doubt, until. the final hearing and a full considération 
of the proofs which may be taken according to the methods best 
calculated to elicit the truth. The practice of having the exécu- 
tion first, and trial afterwards, may simplify proceedings, but must 
resuit in hardship to défendants more frequently than otherwise 
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I recognize the fact tbat the time allowed for duration of the Bow- 
€rs patents is running, and, if he is to hâve the benefit which the 
patent laws were intended to confer upon inventors, his rights 
should be protected during the life of his patent. In a closely con- 
tested case several years must necessarily pass before a final ad- 
judication in a court of last resort can be expected. The circuit 
court of appeals gave to the Bowers patents a broad construction, 
and held machinery constructed according to the spécifications of 
the Von Schmidt patents to be infringements. In comparing the 
■différent machines, it is very difBcult for me to flnd infringément 
in the Von Schmidt machine, and not in the dredger Oakland. 
Upon this hearing it bas been shovs^n that part of the public work 
which the défendants hâve under contract to be dohe by use of the 
oakland, bas been completed, and, upon giving a bond for damages, 
what remains may be completed, so that there is not the danger of 
serions loss and irréparable rnjury to the défendants and inconven- 
ience to the public which at the time of the flrst hearing appeared 
to exist. It is plain that the complainants are threatened with 
and likely to suffer irréparable in jury by compétition in bidding 
for work during the short time remaining before their rights under 
the Bowers patents shall expire, if during that time their compet- 
itors shall be free to use such a machine as the dredger Oakland. 
Thèse considérations bave led me to th^ conclusion that justice 
and equity require the granting of the application for an injunction 
at this time, with provisions for protecting rights which may be 
found in the défendants by requiring the complainants to exécute 
a bond with suflEicient sureties, conditioned to pay ail damages 
caused by the injunction, if it shall be flnally adjudged to hâve 
been improvidently issued. The work under contract at Everett 
and Swinomish slough, however, will be excepted from the injunc- 
tion if the défendants will give a bond in the sum of $5,000, condi- 
tioned to secure payment of any damages which the complainants, 
or either of them, may recover on account of said work. 
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(Olrcuit Court of Âppeals, Nlnth Cfircult January 4, 1897.) 

No. 232. 

1. Patbhtb— Validity— Inpkingement. 

The Bowers patents, No. 318,859 and No. 355,251, for hydraulic dredglng 
machines, construed, and held valld and Infringed as to clalms 10, 16, 25, 
53, 54, aad 59 of No. 318,859, and clalms 13, 17, and 18 of No. 355,251, by 
machines constructed under the Von Schmidt patents, No. 277,177, No. 300,- 
333, and No. 306,368. Bowers v. Von Schmidt, 63 Fed. 572, afflrmed. 

â. SaME— EXTBNT DP ClAIMS— PlONEBR INVENTION. 

The Bowers patents disclose and cover inventions of a pioneer character 
standing at the head of the art, and their clalms are entltled to a broad and 
Uberàl construction. 

1 Behearlng denled. 
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8. SaME— FuNCTIOliTAL Claims. 

SaJd claims are not functJonal In form, nor are they elalms for résulta, 
nor are they Ilmlted to any partlcular form of construction of the élé- 
ments which make up the combinatlons, but they are broad generic claims, 
■wlthout any limitation as to the form of construction of the partlcular élé- 
ments; and ail subséquent machines which employ substantially the same 
means to accompllsh the same resuit are Infringements, notwithstanding the 
subséquent machine may eontain Improvements in separate meehanlsm 
which go to make up the machine. 
^ Same— Aggregation. 

The Bowers claims are not mère aggregatlons, because the resuit pro- 
duced Is the product of the combinatlon in which each élément affects the 
action of ail the others, and ail of the éléments co-operate in the one resuit 
of severlng by the forward and side action of the machine the material In 
place where It Is not wanted, and deposlting It In another place where it ta 
wanted. 
8, Samb— Gbnebic and Specific Claims. 

A pioneer Inventer Is entltled In his patent to a generic clalm, under 
whIch will be Included every specles of the genus; and, In addition there- 
to, he is entltled In the same patent to màke spécifie claims for one or more 
species of the genus. 

6. Samb — RoTART Excavatob with Inwaed Dbliykrt. 

The tenns "Inward dellvery," In a clalm for an excavator, hâve direct 
référence to the meehanlsm Itself, and cannot properly be llmited to the 
description or effect of such meehanlsm. The clear meaning of a clalm to 
"an excavator having Inward delivery" or "wlth Inward delivery through 
Itself" is an excavator so constructed as to produce an Inward delivery. 

7. Same — Von Schmidt Excavatoh. 

The Von Schmidt excavator shown In hIs patents Nos. 277,177 and 800,- 
333 is a rotary excavator with inward dellvery to a nonrotating Biictlon 
pipe, within the above définition. 

8. Same — Okiginality of Bowbus' Invention — Date of Same. 

Bowers dld not dérive the ideas contained In his patents f rom Von Schmidt, 
or any model or machine of Von Schmidt, but he was the original and flrst 
inventor thereof, and the date of such Invention Is July 13, 1864. 

9. Samb — ANTrcirATiON— Time op. 

The défense of anticipation, to be successful, must be establlshed as of 
a date anterior to the patented Invention, not merely prior to the applica- 
tion for or date of the patent. 

10. Same — Eablt Drawikgs and Models. 

As agalnst the défense of anticipation, the patentée may show the fact 
of invention by drawlngs, sketches, models, or any other compétent proof. 

11. Same— Abandonment — Rbasonable Diùgence— Standard of Proof. 

Delay In applying for a patent after an invention Is made will not eon- 
stltute abandonment, where the Inventor has used reasonable diligence to 
perfect the Invention, and avail himself of Its benefits; and there is no 
gênerai standard by which such diligence is to be established, but it must 
be reasonable under ail the clrcumstances of the partlcular case. ïested by 
thls rule, held, that Bowers dld not abandon hls Invention. 

12. Same — Fault in Original Machine. 

The fact that the first machine bullt by a patentée, whose patent Is sued 
on, was not successful in opération, is unimportant, aild no reason for deny- 
Ing him relief, espeeially where his subséquent machines hâve proved suc- 
cessful In practlce. 

Appeal from the Circuit Court of the United States for the North- 
ern District of California. 

This was a suit in equity brought by Alphonzo B. Bowers against 
Allexey W. Von Schmidt to restrain infringement of letters patent 
No. 318,859, for "Dredging Machine," and No. 355,251, for "Improve- 
ments in Hydraulic Dredging Machines," both issued to Alphonzo B. 
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?aZ^^^ ^™* "" ^*y 2^' ^^^^' and the second on December 28. 
«,»„; «.# , • ""T^ ^^"^ sustained both patents, and found infring^ 

^!?I •''t^^t'f ' ^^' 3 2^' ^^' ^^' ^"'ï S9 of patent No. 318,859, and of 
«lamiB 13, 17, and 18 of No. 355,251. 63 Fed. 572 ' ' **" 

318859^"°^^^°^ ^^^ '^^^^ ^^ *^^ drawings annexed to the patent Na 




124 



80 FEDERAL RSPORTEB. 




VON BCHMIDT V. BOWEBS. 



125 



The following are copies of the drawings annexed to letters patent 
No. 355,251.: 

(Houodei.) A. B. BOWERS. 

HTDBAOLIO DB£DaiNO AFP&BATI7B. 

No. 356,261, Patented Deo. 28, 1886. 
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The following are photographie reproductions of Exhibits M*, M, N, 
and II, referred to in the opinion, being photographs of four modela 
made by Bowers in 1868: 



-I^hibii "MS"^^ 



AiA.-Wàier Une. 

B. "SucHon pipe -. 

CCrTlocding pipe. 

J).J)rRélay Pumps. 



H^.-yeriicaZ Anchar»^ 
or Ceniers ofosdJJaHon. 




ModslEx1dbU'M?'madem Feh. 1868, 






TON 8CHMIQT V. BOWEB8. 



327 




128 



go FEDERAL . REPORTER. 





TON 8CHMIDI V. BOWJUBB. 



129 




80 F.— 9 



130 



80 rODERAIi RSPORTBR. 



Tîve following are copies of the drawings and memoranda referred 
to in the opinion as Exhibits DD and EE, being original drawings 
made by Bowers on July 13, 1864, and July 14, 1864, respectively: 
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M. A. Wheaton, for appellant 
John H. Miller, for appellee. 

Before GILBERT and ROSS, Circuit Judges. 

BOSS, Circuit Judge (after stating the facts as above). This 
was a suit for the infringement of certain claims of certain let- 
ters patent By his amended bill of complaint the complainant 
alleged that prier to December 9, 1876, he was the original and 
flrst inventer of certain new and useful inventions in dredging 
machines, machinery, and appliances, which were not known or 
usèd in this country, nor patented, nor described in any printed 
publication in this or any foreign country, prior to the inventions 
thereof by the complainant, nor had they been in public use or 
on sale in this country for two years prior to the complainant's ap- 
plication for a patent therefor, nor abandoned nor proved to hâve 
been abandoned; that, being such inventer, the complainant did, 
on December 9, 1876, duly and regularly make and file in the 
patent ofiSce of the United States an application for the issuance to 
him of letters patent for his said inventions, and that such proceed- 
ings were had in the matter of his application that on April 18, 
1877, his application was allowed, and a patent for his said in- 
ventions ordered to be granted and issued to him upon the pay- 
ment of the flnal fee to the government of $20 within six months 
from the date of said allowance; that the complainant failed to 
pay the fee within the time stated, by reason of which his appli- 
cation lapsed; that within two years after the said 18th day 6f 
April, 1877, to wit, April 16, 1879, under and pursuant to the 
laws of the United States and the rules of the patent office in that 
behalf made and previded, the complainant renewed his appli- 
cation in the patent office for a patent for his said inventions, and 
filed a renewed application therefor, using the original spécifica- 
tions, drawings, and models which had been made and flled De- 
cember 9, 1876, and which were then on file in the patent office; 
that beth in his original application as aise in his renewed appli- 
cation of April 16, 1879, more than one, to wit, several, independent 
inventions were described and claimed, which, upon examination 
by the proper examiners of the patent office, were found not to be 
dépendent upon one another, and did net mutually contribute to a 
single resuit, by reasen of which a single patent could not be issued 
to cover them ; that thereaf ter, and bef ère the issuance of any pat- 
ent therefor, and in accordance with the requirements of the pat- 
ent office, and un^er and in accordance with the laws of the United 
States, the complainant did divide his original application, and flled 
divisional applications for his said several inventions; that one of 
the inventions described and claimed in his original application of 
December 9, 1876, and in his renewed application of April 16, 1879, 
was entitled "Dredging Machines"; that, while his original ap- 
plication was pending, the complainant prepared and flled in the 
patent office a separate divisional application, deacribing and 
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claimlng his improvements in dredgîng machines; that nothîng waa 
included in his divisional application which had not been shown and 
described in his original application of December 9, 1876, and 
renewed April 16, 1879 ; that thereafter such proceedings were 
duly and regularly had and taken in the matter of his applica- 
tion that on May 26, 1885, letters patent of the United States, 
numbered 318,859, were duly and regularly granted ajûd delivered 
to the complainant for his said invention, granting and securing 
to him, his heirs and assigns, for the term of 17 years from that 
date, the exclusive right and privilège of making, using, and vend- 
ing the invention therein described throughout the United States 
and its terri tories ; that one of the complainant's inventions, shown 
and described in his original application of December 9, 1876, and 
renewed April 16, 1879, was a certain new and useful invention, 
entitled "Hydraulic Dredging Apparatus"; that while his original 
application was pending, to wit, August 3, 1886, the complainant 
flled in the patent ofSce a divisional application for the issuance 
of letters patent for said hydraulic dredging apparatus; that 
nothing was included in his last-mentioned divisional application 
which had not been shown or described in his original applica- 
tion of December 9, 1876, and renewal of April 16, 1879; that such 
proceedings were duly and regularly had and taken in the matter 
of his divisional application for a patent on said hydraulic dredg- 
ing apparatus that on the 26th day of December, 1886, letters 
patent, numbered 355,251, were regularly granted and delivered to 
the complainant for his said invention, granting and securing to 
him, his heirs and assigns, for the term of 17 years from that date, 
the exclusive right and privilège of making, using, and vending the 
invention therein described throughout the United States and its 
territories, of both of which patents, and of ail rights and privi- 
lèges conferred thereby, the complainant alleged he has since re- 
mained the owner and holder, and both of which patents the 
amended bill alleged the défendant has infringed. 

The answer of the défendant to the amended bill of complaint 
put in issue its material averments, and also pleaded in défense 
of the suit, among other things, the abandonment by the complain- 
ant for more than two years of his original application for a pat- 
ent, and alleged that the patent office, unlawf ully and in excess 
of its powers, allowed the complainant to renew his application 
more than two years after such abandonment. The answer fur- 
ther alleged a want of due diligence in the prosecution of the com- 
plainant's application, and averred that on June 14, 1882, and Oc- 
tober 16, 1884, the complainant struck out ail of the spécifications 
in his application on file in the patent office at each of those dates, 
and inserted in lieu thereof, in each instance, other and différent 
spécifications, describing other and différent inventions, of which 
he well knew he was not the inventor, and that he also withdrew 
from his original application ail the drawings filed therewith, and 
substituted other and différent drawings therefor; that the de- 
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scriptions, drawings, and claims in thé patents issued to the com- 
plainant were changed fram tlxe descriptions, drawings, and claitnâ 
contained in his original application, for the express purpose of 
including in and covering by his patents inventions and improve- 
ments which were made by and belongeà to parties other than 
himself; that, in accordance with the complainant's original 
drawings and spécifications, no useful or operative dredging rdà- 
chine can be constructed; and that, upon a fair and adéquate trial, 
a machine so constructed bas been proven to be useless; and that 
it is only by reason of changes and modifications and omissions 
in the drawings and spécifications under the complainant's original 
application, and an appropriation of the inventions and improve- 
ments of others, that there can be constructed, if at ail, any oper- 
ative dredging machine in accordance with the divisional applica- 
tions of the complainant. The answer further averred that the 
défendant flled an application in the patent oflBce on the 3d day 
of July, 1876, upon which his patent numbered 185,600 was granted 
to him December 9, 1876; that he made the plans of his dredger 
for which such patent was issued to him in the year 1874, and 
made a model thereof in April, 1875; that in 1875 and 1876 he 
built a dredging machine, which embraced the inventions described 
in his patent numbered 185,600; that in 1882 he built the huU of 
a new dredging machine, and finished the same by using a large 
part of the machinery which was put into his flrst dredger; that 
his second dredger contained the same inventions that were con- 
tained in his first; and that thèse two dredgers are the only dredg- 
ing machines that the défendant bas ever constructed or used or 
sold in the state of Oalifomia. The answer further averred that 
the complainant saw and examined the defendant's model of his 
first dredging machine, and from that model obtained his (the 
complainant's) first idea of a suction dredger; that both dredgers 
made by the défendant were suction dredgers, and were operated 
by a rotary pump, and a telescoping suction pipe, with a rotary 
excavator having an internai delivery at the bottom of the suction 
pipe, and also had connected therewith a floating conveying pipe, 
through which the spoils were carried and deposited at a distance 
of a mile from the dredger; that the complainant from time to 
time examined and studied the defendant's dredger, and its mode 
of opération, and made sketches thereof, after which the complain- 
ant made his new applications for letters patent, and changed his 
drawings and spécifications on file in the patent office, and purpose- 
ly framed them so as to cover the dredging machinery and appa- 
ratus of the défendant; that in the patent office the complainant 
was referred to the patent of the défendant, and changed his claims 
80 as not to include the defendant's inventions, and thereby avoided 
having an interférence declared with the -défendant in the patent 
office. The answer to the amended bill also set up varions pat- 
ents and publications as matters anticipating the complainant's 
allégea invention, and also alleged that the complainant kept the 
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Bame on sale for more than two years before his application for 
a patent therefor, and also averred that the patents isaued to the 
complainant contained a needless multiplication of nebulous 
claims, thereby rendering the patents void, and also tbat the 
claims in each of the complainant's patents purport to cover gên- 
erai combinations which may be included in gênerai définitions and 
in gênerai terms of description, and also coyei: what is not de- 
scribed in his spécifications. 

The foregoing constitute in substance the défenses set up in the 
answer to the amended bill. Exceptions to certain portions of the 
answer were sustained by the court below, which rulings constitute 
the first 23 of the 57 assignments of error flled by the appellant; 
but as his counsel state in their brief that they "do not insist upon 
them unless the complainant claims that the material testimony 
taken should not be considered for want of a pleading," and as 
there is no such insistence on the part of the complainant, no fur- 
ther référence need be made to the exceptions. 

The record in the case is very voluminous, embracing 2,477 printed 
pages, and including a vast number of exhibits. The arguments 
of counsel are elaborate and able, and while they hâve been careful- 
ly considered, and ail of the points made attentively noted, it is not 
practicable to make spécial mention of them ail, without extend- 
ing this opinion beyond reasonable limits. The patent granted 
to the complainant May 26, 1885, and numbered 318,859, contains 
103 claims; and that issued to him December 28, 1886, and num- 
bered 355,251, contains 22 claims. The court below found infringe- 
ment by the défendant of claims 10, 16, 25, 53, 54, and 59 of com- 
plainant's patent 318,859, and of claims 13, 17, and 18 of his pat- 
ent 355,251. In the spécification contained in his first patent, the 
complainant states that his invention — 

"Conslsts of a rotary bottomlesss bueket excavator wheel, of moderate size, 
novel construction, and great capacity, combined with a hydraulic transport- 
Ing devlce of equal capacity, by means of which the spoils may be cheaply car- 
ried to a distance of several miles over land or water and aeross navigable 
«hannels, without Interruption of navigation, together with novel feeding 
devices, through which the percentages of earth excavated by the cutting 
wheel and of the water therewith delivered are adjustable to the précise 
emount of each necessary for most economlcal working, and by means of 
which clean work Is done, the excavator going twice over no ground, and miss- 
Ing no ground; thus saving much time, and effectlng a material réduction In 
the cost of apparatus, repairs, and cost of dredging and of disposlng of the 
spoils, thèse belng the chief objecta of the Invention." 

And, referring to the accompanyinîr plans and the figures there- 
jn, the complainant thus described his machine and its opération: 

"A Is a floatlng vesael that carrles the englnes, bollers, and dredging ma- 
chinery. It Is shown in thls Instance with an elongated longitudinal well for 
the réception of the swinglng portion of the suction pipe. 

"B Is a large pump that draws the spoils from the buckets of the excavator 
up the sùctlon pipe, and forces them through the discharge pipe to a place of 
deposit 

"B', Figs. 9, 13, is a relay pump or other auxlliary discharging apparatus, 
sometlmes used in connection with a prlmary transportlng apparatus to carry 
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the spolia to a greater distance than could convenlently be done by the original 
agent, power, or pump, or than would be practlcable wlthout subjecting the 
apparatus to a pressure that might endanger some of the parts, or without 
the use of heavler or more expensive apparatus than would be désirable for 
ordlnary purposes. It may also be used for discharglng the recelver, X, and 
for exhaustlng water from pipe 0' (when sald pipe Is submei^ed), for the pur- 
pose of ralslng It, preparatory to floating It Into a new position. As many of 
thèse pumps may be used as are necessary to transport the spoll to the re- 
qulred distance. 

"O Is a suction pipe Connecting the excavator -wlth the pump B. The swing- 
ing portion of this pipe Is mounted at the Inner end of the well upon strong 
trunnions, one of whlch f orms an elbow of the pipe, and passes through a 
stufflng box or other sultable connection Into the suction pipe of the pump B. 
Through the other trunnion passes a shaft that actuates the gears, 1, that 
drive the shaft, R, and bucket wheel, B; and upon thèse trunnions the shaft, 
B, suction pipe, and excavator swing as the cutter Is'ralsed or lowered to suit 
the depth at whlch the work is progresslng. 

"C is a discharge pipe. It Is provided wlth a strong flexible section, D, or 
other suitable joint or mounting, at or near the tumtable, F, and other pivot or 
center of oscillation of the dredglng machine or excavatlng apparatus, and la 
constructed and arrangea to permit said apparatus or machine to swing horl- 
zontally upon said pivot or pivots without materially changing the position of 
sald discharge pipe beyond said mounting, flexible connection, pivot, or pivots. 
When this pipe la several hundred feet In length, I usually support the 
inner portion by 8 long, narrow, hoUow floats, In which case it consista of two 
parts,— an inner oseiUatlng or swinglng section (generally composed of several 
short sections flexlbly joined together and to the dredge boat), and an outer 
statlonary or nonoscillatlng section, flexlbly joined to sald inner section. This 
permlts the boat to feed forward, and the osclUatlng section to swing wlth 
the advanclng boat (as the worli progresses) on the joint Connecting the oscll- 
latlng and nonoscillatlng sections. The discharge pipe is provided wlth a 
pressure gauge, 7, Fig. 1, to give notice of overpressm-e and danger of choliing 
of pipe from any sudden change in the character of spoll. When pipe C is 
above decli, and extends but a short distance from the mounting, D, for dis- 
charging alongside, it requires supporting, and Is usually suspended from a 
mast, the clalm for which is reserved for another application now on file. 

"C" is a pipe passing through the recelver, X, to the exhaustlng apparatus 
of said recelver. When used in connection wlth the pipe 0', It may be re- 
garded as the prolongation of said pipe. 

"C« Is an auxUiary diseharge pipe, used in connection wlth any suitable aux- 
iliary transporting apparatus, and extends from said auxiliary to another aux- 
Uiary transportlng agent or apparatus, or to the place of deposit. 

"C, Fig. 10, is a discharge pipe extending from a second relay discharglng 
apparatus to a place of deposit When a floating discharge pipe would Impede 
navigation, the greater portion may lie upon the bottom, 4, Fig. 9; and, when 
the water is too deep for this, It may be suspended from the buoys, 5, 5, Fig. 9, 
and guys and anchors, 6, may, if necessary, be used to prevent It from being 
distnrbed by winds, waves, or currents. When the pipe Is to be submerged, 
It may be advisable to construet It of thin metallic plates, unlting the several 
sections wlth bail and socket or other strong flexible connections. In other 
cases it may be made of wood or métal, according to the préférences of the 
user. 

"B is a rotary bucket-wheel excavator, having radiating bottomless buCkets, 
k, Figs. 4, 5, 6, 7, firmly secured at each end to the discal ends, b. b, of sald 
excavator. Thèse buckets may be stifl'ened, strengthened, and protected by 
rings or sereens, d, passing around, secured to, and preferably projeeting be- 
yond the edges of, said buckets, Figs. 1, 5, 6, 7, 8. Thèse rings may be sharp 
to eut llke the revolvlng disk colters of plows, and serve to subdivide the 
material entering the buckets, and to exclude substances too hard to be eut 
and too coarse to pass through the pipe and pump. They serve also as fenders 
to enable the cutter to ride over obstructions without catching and breaking. 
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The edges of the bueket are sharp, and may be provlded wlth détachable steel 
kBlves or cutters, S, FIg. 6, for worklng In hard material. The outer discal 
end, Figs. 1, 3, 6, 8, may be provided wlth cutting edges, llps, or scoops, c, to 
obviate the danger of breakage from jamming against a hai'd bank, as the 
dredger heaves in the swell of the sea. In making the necessary openings in 
the discal end to admit the sllt fi-om said scoops, sald end plate becomes 
changed to theform of a splder or séries of arms, whlch may be strengthened 
by the lower ring, d, which. In turn, may be regarded as forming a séries of 
braces eztendlng between the said arms at or near their outer parts. The 
several parts of this excavator may be made separate and détachable, or it 
may be cast In a single pièce. I do not confine myself to the précise mode 
deserlbed of mounting this wheel, or of freeing It of Its contents. It may 
be of any deslred size and proportion of parts, and may discharge Its contents 
Inward through itself Into any suitable conduit or receiver. The rings, d, 
may Be omltted In soft mud, free from substances too coarse to pass through 
the pipes and pump, though always at the rlsk of the projectlng buckets 
eatchlng upon obstructions, and getting broken. 

"F, Flgp. 1, 2, 10, is a small cylindrical tumtable, rotatlng in a drcular well 
or frame. It Is provlded wlth a strong flange or other suitable bearing, and- 
Is rotateA In any convenlent manner. Two or more vertical apertures, e, e, 
pass through the turntable from top to bottom on opposite sldes, as shown. 

"G, G2, are vertical anchors passing loosely through the apertures, e, e, in 
the turntable, Into the mud below. They are ralsed by blocks and tackle at- 
tached to the mast, f, or In any other usual manner. 

"H Is a, counter balance cyllnder, connected with the suctlon pipe, excavator, 
and hoisting apparatus, to obviate the danger of breakage from pounding upon 
the bottom In a heavy swell, It is provided wlth a piston, piston rod, and 
gland, Uke a steam engine. Steam or compressed air is admltted to the upper 
side of the piston, the area of whlch Is sufflclent very nearly to balance under 
the glven pressure the weight of the suctlon-pipe and excavator. To the 
upper end of the piston is attached the hawser, h, passing over suitable sheaves 
In the frame, K, thence through the bloek, g, Fig. S, whence It passes over 
other sheaves In said frame to the wlndlass, J, by which means the excavator 
can be ralsed or lowered by sald wlndlass without Interrupting the action of the 
counter balance. When the dredger rlses on a swell, the excavator rises also; 
and, as the dredger sinks in the trough of the sea, the excavator falls upon 
the bottom, not with the full weight of the excavator and suctlon pipe, but 
with the unbalanced weight only, striking so llghtly as not to endanger the 
saf ety of the wheel. This devlce Is necessary only when dredglng a hard 
bottom in a heavy swell. When not required for this purpose, the cyllnder. H, 
may be utilized as a steam or hydraulic hoist, or be dlspensed wlth altogether. 

"I Is a variable wlnding device, of whlch there are many suitable forms. 
I prefer ordinary wlnding drums driven by a separate engine, though, for 
slmplicity of illustration, I hâve shovra taperlng drums, h, h, loosely mounted 
on a shaft, and driven (through V-shaped friction coupUngs and suitable con- 
nections) by the main engine. The disengaged drum gives out one warplng 
Une, as the eng^ged drum takes in the othër. The office of this device Is to 
vary the speed of the slde feed, for the purpose of regulating the percentages 
of earth and water dellvered to the pump, without affecting the speed of other 
parts of the machinery. This speed, with the device shown, Is dépendent upon 
the diameter upon whlch the warplng Unes wind, and Is varled by shlfOng 
the slldlng guide sheaves,, J, j, towards or from the larger ends of the drums, 
by means of the hand wheels and screws, as shown. 

"J is a wlndlass for raislng and lowerlng the excavator. 

"K is a frame from whlch the suctlon pipe and excavator are suspended. 

"L is a Une or chaln for raislng, lowerlng, and counter balancing the exca- 
vator. 

"M, M, are warplng Unes passing from the hold to the wlnding drums, h, h, 
around whlch they make a suffieient number of tums to prevent slipplng, 
whence, they pass around suitable guide sheaves, to and through the anchored 
blocks, U, V, to the outer end of the suctlon pipe, to whlch they are secured, 
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so that the worklng slde-straln falls jnostly upon the outer end of the suction 
pipe (or of the ladder supportlng said suction pipe, If sncb be nsed), and but 
llghtly upon the joints or trunnlons supportlng the Inner ends of sald pipe or 
ladder. As the outer ends of thèse Unes wind upon the drums In the devlce 
shown, the Inner ends unwlnd and descend to the hold. The office of thèse 
Unes Is to swing the excavatlng apparatus or the dredger from side to side 
In the process of dredging, and firmly to anchor the excavator end of the 
dredger when It Is not at work, which latter Is accompUshed by simply en- 
gaging both drums, h, h, In their friction couplings. 

"N is a force and suction pump. It is used to exhaust the water from the 
dlseharge pipe for the purpose of raising the submergea portion, to dilute the 
spoUs, 80 that they will spread over a large area of land, or to enable them 
to be transported through long pipes without the aid of a relay pump, to clear 
the pipes when accldentally choked, should this ever occur, and to prime the 
pump B; the latter or its suction pipe being provided with the usual valve or 
valves for that purpose. Like most steam pumps, it is provided with two 
suction orifices on opposite sides of the water chamber, and a discharge dfre5tly 
over each suction. To the suction and discharge on one side is connected the 
branch pipe O, leading Into the pipe C. Each branch Is provided with valves 
in the usual manner of arranglng a branch pipe to serve for suction and dis- 
charge. The discharge branch only is shown, the suction being directly under 
It To the suction on the other side of the water chamber is secured a valve 
and pipe communicating with any suitable supply of water (usually that In 
whIch the dredger floats), and sometlmes by a branch pipe and valve with the 
hold of the vessel for discharging leakage, and by another branch and valve, 
with pump B, for prlmlng said pump by suction. To the dischafge above 
this suction Is connected a pipe or hose, that may also be, used for priming 
the pump B by discharging into It, and for ail the varions purposes of an 
ordinary ship pump. When O Is used as a suction pipe to draw from pipe C, 
the valve on the discharge branch is closed, the suction-branch valve is opened, 
and the discharge is through the pipe or hose on the opposite side. When O 
Is used as a discharge pipe to force into pipe C, the suction-branch valve Is 
closed, the dlscharge-branch valve is opened, and the suction is through the 
opposite suction pipe. When the suction is through the pipe opposite the suction 
branch of pipe O, the discharge may be through the pipe or hose above it, or 
through the discharge branch of O into pipe C, a® regulated by the valves to 
suit the purposes of the user. 

"O is a pipe with branches and valves Connecting both suction and discharge 
on one side of the pump N with pipe C, and is either a suction or discharge 
pipe, as regulated by its valves. 

"P, P, are long, narrow, hollow floats, preferably extending longitudinally 
along each side of the short sections of the discharge pipe, for supportlng them 
on the water. They may be made of wood or métal, and be secured together 
and to the discharge pipe by pièces of scantllng passing crosswise over and 
under the pipe and floats, and fastened with rods passing each side of the pipe 
and floats, as shown in Flg. 11, though I do not confine myself to this form of 
construction. 

"Q is a puUey or gear for actnating the gears, 1, and excavator, E. It may 
be connected with its shaft by a friction coupling. 

"R Is the drlvlng shaft of the bucket wheel. It Is keyed or otherwlse 
secured to the hub of the wheel, whence it passes through suitable bearings In 
the inner chamber, up the suction pipe, and through a stuffing box to the 
gears, 1, by which it is actuated. 

"S is a strong détachable steel knlfe, sometlmes used on the edges of the 
buckets when working in hard material. It may be serrated, chisel-toothed, 
or straight-edged, according to the character of the materlals to be eut, a 
Btralght edge being préférable for ordinary work. 

"T Is an inner chamber or shield, around whIch the bucket wheel revolves, 
and Into whlch it discharges. This chamber Is provided with a strong flange, 
by whlch It Is secured to a slmilar flange on the end of the suction pipe. It 
Is also provided with a large opening, a, Flgs. 4, 7, through whlch the spolls 
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enter Irom the buckets, and through thls openlng, Flg.4, Is seen a portion of 
the drlvlng shaft, R, and the bearing of sald shaft In the end of said chamber. 
Thls chamber or shleld forms a bottom for the buckets, k, untll they reach 
the openlng, a, as shown in the cross section of the wheel and chamber, Fig. 7. 
As the buckets pass thls openlng, they discharge mud and water Into the cham- 
ber, as indicated by the inner arrows, the outer arrow showlng the direc- 
tion of rotation. The office. In part, of thls chamber or shleld, is to prevent 
too large a percentage of water from enterlng with the mud; but when the 
spolls are of a character to require a large percentage of water to earry them 
up the suction pipe, or to send them through the discharge pipe, as may some- 
times be the case, the chamber may be eut away untll only enough remains 
to support the excavator and shaft, R. 

"U, U, are blocks anchored at suitable points on each side of the dredger, 
through whlch pass the warping Unes, M, M, for the purpose of swinglng the 
dredger or the excavating apparatus from side to side. They are usually 
placed from three hundred to six hundred feet apart, and a little In advance 
of the ends of the first cuts made by the excavator, to allow a wlde swing, 
and avoid the necesslty for two fréquent change of place as the work pro- 
gresses. ! 

"V Is a branch pipe and valve, through whlch samples of the spolls are 
drawn from the discharge pipe, to enable the operator properly to regulate 
the speed of the side feed. It is preferably placed about one-third the dlame- 
ter of the discharge pipe from the lower side of said pipe, In order to secure 
a fair average sample. 

"W is a small tank resting upon scales. It is provlded with a discbarge pipe 
and valve. It is flUed with spolls drawn from the discharge pipe through the 
branch and valve, V, and the speed of the side feed Is Increased or diminished 
accordlng to the weight of the spolls. 

"X Is a floating mud receiver carrying the relay pump or other auxillary 
discharging apparatus, B', and Its actuatlng apparatus. The main purpose 
of thls receiver is to permit the excavator to run contlnuously, although the 
relay pump be stopped for a llttle while, the receiver affordlng a réceptacle 
for the spolls In the meantlme. Longitudlnally through thls receiver passes 
the pipe 0" to the auxillary discharging apparatus, B', whence the pipe C* 
extends to another auxillary discharging apparatus, or to the place of deposlt. 

"Y Is a valve on the pipe O", within the receiver, X. Thls valve is adjusted 
to open automatlcally outward with sllght pressure, and serves as a relief 
valve in case of stoppage of the pump B' while the pump B is runnlng. It 
serves also as a guide to regulate the speed of pump B', whlch should be in- 
creased beyond that necessary for preventing the openlng of thls valve in order 
to aid by suction as well as forcing. Thls valve may be set wlde open for the 
purpose of fllllng the receiver, and may be securely closed when the pump B 
ts used to force the materlal Into the pump B' for the purpose of increaslng 
the efficiency of the latter. It is also opened to admit air into the discharge 
pipe when the water Is to be wlthdrawn therefrom by pump N. 

"Z is a branch and valve through whlch mud is drawn from the receiver 
to be discharged through the pipe O^. 

"Z' is a branch and valve for admlttlng water to wash out the pipe 0> after 
the mud bas been discharged from the receiver. 

"Z2 is a valve for closing the pipe C" while the mud receiver is being dis- 
charged, or when sald receiver Is disconnected from the pipe 0', and takes the 
mud directly from the dumping or dredging apparatus. 

"Zs is a pipe and valve used for admlttlng water through the bottom of the 
receiver for the purpose of diluting the mud when it is too stlff to pass freely 
up the branch Z. It may bave branch pipes with numerous small openings 
for the more thorough dilution of the spolls. Thls receiver may be used in 
connection with any dredging apparatus for continuous transportatlon of the 
spolls through pipes as the work progresses; or it may be filled, towed to 
the place of deposlt, and there be connected with a discharge pipe for putting 
^e spoilB on shore. 
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•The opération o( dredgîng Is as foIlpwB; The vertical anchors and exca- 
rator belng raised to allow (reedom of motion, the dredger Is placed In posi- 
tion wlth the tumtable in llne wlth the longitudinal axis of the proposed eut 
The tumtable Is then rotated until the vertical anchors are also In Une with 
sald axis, and both anchors are then dropped Into the mud. The discharge 
pipe Is placed In position, the blocks, U, U, anchored at suitable points for 
swinglng the machine, and the dredger swung around until the excavator 
reaches the side of the proposed eut, as shown in Fig. 10. The Unes, M, M, 
are drawn tant, and the excavator lowered below the surface of tbe water. 
The pump B Is then prlmed, started, and the excavator set In motion, and 
lowered Its entlre diameter Into the mud. The proper winding drum is then 
engaged, and the dredger, swinglng on the tumtable as a pivot or center of 
oscillation, rapidly cuts its way to the opposite slde. To secure a steady side 
feed, the friction coupling of the imwinding drum may be adjusted to keep 
the unwlndlng llne sufficiently tant to prevent the veering of the dredger with 
wind or tide. TJpon reachlng the opposite slde, the winding dram is dlsen- 
gaged, the excavator agaln lowered Its full diameter, the slde feed reversed, 
and the dredger cuts back again. This process Is repeated until the proper 
depth Is obtained. The excavator Is then raised above the bank In front, the 
anchor G raised, as shown In Flg. 2, and the tumtable rotated upon the an- 
chor G» until G Is squarely In front of G*, In llne wlth the longitudinal axis 
of the proposed excavation, as Indieated by thé broken-ltoed outllne G', Flg. 2. 
G Is then dropped into the mud, and the work proceeds as before, the dredger 
havlng been fed forward the distance between the centers of the vertical 
anchors, whlch Is flxed to correspond with the eut capable of belng made by 
the excavator. Thls arrangement for feeding forward keeps the center of oscil- 
lation of the dredger coïncident wlth that from which the are to be eut by the 
excavator should be descrlbed. A less perfect forward feed Is secured by 
placlng the dredger so that the excavator Is at the side, and the tumtable In 
Une wlth the longitudinal axis of the proposed excavation. The tumtable is 
then rotated until the vertical anchors are in a Une parallel wlth the transverse 
axis of the dredger where it is made statlonary. Thls leads one anchor d!ag- 
onally in advance of the other, the dredger lying diagonally across one-half 
of the llne of the proposed excavation. The forward anchor Is now dropped 
Into the mud to form a pivot, upon whlch the dredger swings as it cuts to 
the opposite side. The dredger then lies diagonally across the other half of 
the Une of the proposed excavation, the swing havlng brought the rear anchor 
to the front. This anchor In Us turn Is dropped to form a new pivot, and the 
other anchor is then raised. The dredger swings first upon one and then upon 
the other anchor, thèse anchors being alternately raised and lowered for thls 
purpose. As this mode of feeding by swinglng alternately upon two différent 
pivots gives a wedge-shaped eut, requirlng two full swings to make one foH 
eut, It Is équivalent to a loss of one-half of the time, and Is used only to pre- 
vent stoppage of work when the apparatus for rotating the tumtable Is stopped 
for repairs or other cause. In whlch case It becomes valuable." 

It will be seen from the foregoing that the fundamental éléments 
of the complainant's patent 318,859, and of the machine covered by 
it, are a boat and excavator capable of working with a side feed, a 
nonrotating suction pipe, an exhausting and discharging apparatus, 
a discharge pipe, a self-contained pivot or center of oscillation, on 
which the boat swings from side to side while it is working, devicea 
fop swinging and for working the machine from side to side, devices 
for moving the machine ahead preparatory to a new eut, a floating dis- 
charge pipe when the spoil is to be transported over water, a sub- 
merged discharge pipe when the spoil is to be carried across a naviga- 
ble channel without impedtng navigation, and an outer stationary sec- 
tion of discharge pipe when the spoil is to be carried over land. 
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The claima of thîs patent found by the court below to hâve been 
infringed by the défendant are the following: 

"(10) A dredge boat havlng a self-contalned pivot formlng a center of hori- 
Eontal oscillation, with devices for swlnging and working said boat upon sald 
pivot, In Gombinatlon wlth a suction pipe, exbaustlng apparatus, and rotary ex- 
cavator." 

"(16) A dredge boat and osclllating section of a conduit discharge flexibly 
Jolned to a nonoscillatlng section to allow sald boat to feed forward, and sald 
osdllatlng section to swing upon the flexible joint Connecting said osclllating 
and nonoscillatlng sections." 

"(25) A discharge pipe conslstlng of a séries of sections flexibly joined to- 
gether, and supported by floats, in comblnatlon wlth a dredger havlng a rotary 
excavator." 

"(63) The comblnatlon, with a nonrotatlve suction pipe, of a rotary excavator 
havlng an Inward delivery through said excavator. 

"(54) The comblnatlon, wlth a dredge boat and nonrotatlve suction pipe, of 
a rotary excavator havlng an Inward delivery through sald excavator." 

"(59) A rotary excavator wlth inward delivery. In comblnatlon with a non- 
rotatlng suction pipe mounted upon strong trunnions or équivalent joints, to 
permit the excavator and onter end cf. the suction pipe to be ralsed and low- 
ered to suit the depth at which the work Is progressing." 

The défendant contends that the complainant was not the inventer 
of the machine thus patented to him, but that he copied its essential 
features from a machine built and invented by the défendant; and, 
moreover, that the complainant's machine was anticipated by varions 
other patents and publications set up in the answer. If the évidence 
shows this to be true, we need go no further with the case. We 
therefore tum to the record to see what foundation, if any, there is 
for this contention. So far as the défense of anticipation is concern- 
ed, it must be established as of a date anterior to the patentee's" in- 
vention or discovery; not merely prior to the application for, or the 
date of, his patent. Eev. St. §§ 4886, 4920; Plow Works v. Starling, 
140 U. S. 198, 11 Sup. Ot. 803; Clark Thread Go. v. Willimantic Linen 
Co., 140 TJ. S. 492, 11 Sup. Ot. 846; Loom Co. v. Higgins, 105 U. S. 
592; Kneeland v. Sheriff, 2 Ped. 901; Woodman v. Stimpson, 
3 Fish. Pat. Cas. 105, Fed. Cas. No. 17,979; Merw. Pat. Inv. § 323. 
And, as against the défense of anticipation, it is well settled that the 
patentée may show, if he can, the fact of invention by drawings, 
sketches, models, or any other compétent proof. Walk. Pat. § 70; 
Loom Co. V. Higgins, 105 U. S. 594; Bâtes v. Coe, 98 U. S. 84; Smith 
V. Vulcanite Co., 93 U. S. 486; Apparatus Co. v. Woerle, 29 Fed. 451. 

The record shows that for many years the complainant was investi- 
gating the subject of dredging, and had familiarized himself with 
most, if not ail, of the dredgers in existence. He was familiar, too, 
with the sand pump. The latter, while it would pump sand, would 
tiot eut and remove hard material. Before the complainant did any- 
thing in the direction of invention, there were also dredgers in exist- 
ence and in use that would eut and remove hard material. There 
were the "Scoop" and the "Clam Shell," and the "Chain Bucket," and 
Hart's dredger, and Fraser's dredger, and the patent to D. S. Howard 
of January Ô, 1855, and Atkinson'a patent of July 7, 1863, and the 
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rotary-wheel dredge of Fondé and Lyons, and other rotary dredgers 
of which the complainant had knowledge ; for in the original spécifica- 
tion contained in his application for a patent he himself stated that 
"for more than two centuries rotary dredges hâve shown a capacity 
for cutting and lifting far in excess of any other dredging device; but 
in the f orms of construction hitherto adopted it has been necessary to 
make the diameter of the wheel much greater than the depth to be 
dredged, thus making them too unwieldy for ordinary uses, while the 
best appliances for removing the spoils hâve fallen far short of the 
dredging capacity of the wheel." But, prior to the complainant com- 
ing into the field, there was no machine, by whatever name known, 
that would, by the simultaneous and continuous coopération of its 
varions éléments, eut and remove hard material from a waterway, and 
itself transport the same to any desired distance and place. The 
complainant undertook to accomplish that thing. The accomplish- 
ment of the purpose necessarily involved the severing of the material 
in place, the lifting of it, and its transportation through some sort of 
conduit to the desired place of deposit. 

The évidence shows that the complainant, having devoted much 
study and thought to the subject, embodied his ideas in a drawing, 
marked "Exhibit DD," and which was introduced in évidence. Upon 
its face, the drawing is dated July 13, 1864. Counsel for the appel- 
lant assert in argument that this date is f aise ; that the drawing was 
actually made in the year 1884, and antedated 20 years. The grouBd 
of this contention on the part of the appellant is that the words "in- 
ward delivery," which appear upon Exhibit DD, do not appear in the 
complainant's proceedings in the patent ofiBce prior to March, 1884. 
The words "inward discharge" appear, instead, in the complainant's 
original spécification. The two expressions mean one and the same 
thing. The use of the word "discharge" in place of the word "deliv- 
ery," in the original spécification, is explained by the complainant by 
saying that the flrst draft of the spécification was prepared by his 
attorney, who used the term "inward discharge" instead of "inward 
delivery," and that, when he (the complainant) revised and redrafted 
the spécification bef ore sending it to the patent office, he foUowed the 
phraseology of his attorney, but that subsequently, when he took Per- 
sonal charge of his application, he redrafted the spécification and 
claims and adopted the phraseology originally used by him in the 
drawings of 1864. There is nothing in the circumstance relied on by 
the appellant to cast any doubt upon the testimony of the complain- 
ant in respect to the true date of Exhibits DD and EE, especially as 
there is much testimony corroborative of that of the complainant, 
which is to the effect that he made the drawing on the day they, re- 
spectively, bear date. 

The complainant testifled that, while holding a position as clerk in 
the office of the United States surveyor gênerai for the state of Oal- 
ifornia, he was thrown in daily contact with ail matters pertaining 
to swamp land and swamp land réclamation, and had many conversa- 
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tions with people désirons of reclaiming Such lands, and in regard to 
the best mode of doing so. 

"Thls led me," said the wltness, "to continue my Investigation of dredglng 
and dltcblng machlnery, and I soon came to the conclusion that the proper 
mode of leyeelng a river was to take the materlal from the bed of the river. 
I then conducted a séries of experlments wIth regard to the carrylng capadty 
of water In pipes. I discovered that, by cuttlng holes In the bottom of the 
pipe, the sand would drop through those holes, whlle the water would pass 
over and be dlscharged where I wished to deposit the sand, and In thls way 
I could build sand embankments. Thls led me to devise a hopper with an 
Injection pipe entering the bottom of the hopper dlrectly opposite to the mouth 
of a discharge pipe, and the materlal to be dumped Into thls hopper and car- 
rled by the Injection stream through thè discharge pipe. I then considered 
the mode of applylng thls method wlth référence to putting the materlal from 
the river on shore. Thls led me to connect wlth my pipe floats for supportlng 
It I then became convinced that centrlfugal pumps would carry off a larger 
quantlty of materlal than could be handled by ordlnary dredgers, and I began 
to Investlgate for the purpose of dlscoverlng some method of supplying the 
pump with ail the materlal that It could handle. This led to the combina- 
tlon wlth the aforesaid apparatus of a rotary excavator, and on the 13th day 
of July, 1864, I made a drawlng showlng this combinatlon, whlch I now pro- 
duce, and oEfer in évidence [being Bxhibit DD]. The date above mentloned 
appears upon the drawing Itself. I flx thls date In three ways: First. Be- 
cause I was so elated with the Idea that I would never forget it If I would 
live to be a thousand years old. I thought I had discovered something that 
was golng to make me a fortune. Second. Beeause of the date appearlng on 
the drawing Itself. Third. Beeause I was Introduced the day before, by John 
S. Hlttell, to the librarlan of the Mercantile Library; and whlle there in that 
library, on the 12th day of July, I found in Oressley'a Encyclopedia of En- 
gineering an account of Balley's rotary excavator used In the tlme of Kins 
Charles the Second of England; and that set me to thinklng, and led me to 
devise the combinatlon, whlch I thought out durlng the nlght, and of which 
I made a drawing the next day. This drawing represents a rotary excavator 
with Inward delivery through itself to a suctlon pipe. Thèse buckets are of 
themselves bottomless, and revolve around an Inner cyllnder, which forms a 
bottom to the buckets until ^hey reach a dépression In the top of said Inner 
cyllnder where the materlal Is dlscharged into a reeeiver communlcatlng witb 
the suctlon pipe. Objection being made to this sketch by certain parties to 
whom I showed it, on the ground that material might wedge in between the 
buckets and the drum, I devlsed and made a drawing of the rotary bucket- 
wheel excavator, with hlnged falllng bottoms, to obvlate this difficulty. This 
drawing last referreil to was made the followlng day, July 14, 1864, and that 
drawing I now produce, and offer In évidence [being Oomplalnant's Bx- 
hlblt EB]." 

This testimony of the complainant in respect to the tîme when the 
drawings Exhibits DD and EE were made flnds corroboration in the 
testimony of the witnesses Houghton, McGrann, Crâne, Bender, Shaw, 
and Gray. We are satisfled from the évidence that they, together 
with the memoranda appearing upon them, were made at the time 
they respectively bear date. CJopies of those drawings and mem- 
oranda are inserted on page 130. They show not only and alto- 
gether new combination of éléments for the transportation of the 
spoils, but also something radically new in rotary excavators, namely, 
a rotary excavator with inward delivery through itself in combination 
with a suctlon pipe. They show a dredge boat having two self-con- 
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tained pivots or centers of oscillation for the swinging of the boat 
wMle at work; a flexible joint near the pivots; a discharge pipe con- 
Bisting of an inner flexible oscillating section, a séries of sectàona 
flexibly joined together, and supported by floats, and an outer rigid 
nonoscillatiîig section; a suction pipe ; a rotary excavator having in- 
ward delivery; the arc-shaped cuta of the excavator made by the 
dredge while swinging from side to aide on the pivot; and devices for 
its working with a side feed. AU of thèse are also shown in the com- 
plainant's patent 318,859. In 1868 the complainant made four mod- 
els showing différent forma of construction of his invention, marked 
"M*," "M," "N," and "II," respectively, and which were introduced in 
évidence, and are inserted on pages 126-129. While thèse models show 
détails of construction not shown in the drawings upon Exhibits DD 
and EE (II, among other things, showing the inner cylinder at the 
end of the suction pipe partially eut away, and N showing it entirely 
removed, and N also showing the trunnions of claim 59 of patent 318,- 
859), they each and ail embody the principle of the invention repre- 
sented by those drawings and the memoranda thereon. Ail of thia 
antedated by many years the defendant's patent for his flrst dredger, 
as well as his plans and model therefor, which, according to the aver- 
ments of his answer, were not made until the years 1874 and 1875, 
respectively. Hence it cannot be true that the complainant got his 
ideas from any model or machine of the défendant. 

The complainant did not, however, make any application for a pat- 
ent for his invention until December 9, 1876. But from the time of 
its conception he was indefatigable in his efforts to perfect it, and to 
demonstrate its practical utility. His long delay in applying for a 
patent, the appellant contends, constituted an abandonment of what- 
ever invention was made by him. To review the many pages of évi- 
dence going to show the reasons for the delay in the complainant's 
application would serve no useful purpose. It is enough to say that, 
so far from showing any intentional abandonment on the part of the 
complainant, they show the most persistent and contihuoua efforts 
on his part, against very adverse circumstances, to perfect the inven- 
tion, and avail himself of its beneflts, and excuses the lâches with 
which he might otherwise be justly charged. It was so held by the 
patent ofSce, where the question of abandonment was raised, and was 
decided in favor of the complainant. "No gênerai standard by which 
diligence can be established bas been established by the law ; nor, ta 
the nature of things, is such a standard possible. It must be reasona- 
ble under ail the circumstances of the particular case in question. 
The character of the invention ; the health, the means, the liberty of 
the inventor; his occupation upon kindred or subordinate inventions, 
— are proper subjects for considération. Such reasonable diligence 
does not involve uninterrupted effort, nor the concentration of his en- 
tire énergies upon the single enterprise." Eob. Pat. § 387. 

The original application of the complainant for a patent for his 
invention was filed in the patent ofQce, aa has been said, December 
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9, 1876, It embraced a description of hîs invention and claims, and 
was accompanied bj a mode], The original spécifications and claims 
were prepared by the complainant's attorneys, and met with objec- 
tions in the patent office. After amendments by the attorneys, the 
patent office allowed 20 of the 54 claims embraced in the*application. 
The complainant ref used to • accept the claims as allowed, on the 
ground that they failed to properly cover his invention, and allowed 
his application to lapse by failing to pay the government fee within 
six months after the allowance ; but within two years after that date, 
to wit, April 16, 1879, he filed a renewed application for letters pat- 
ent for his said invention, asking therein that the original spécifica- 
tion, oath, drawings, and model be used as a part thereof. Based 
upon the renewed application, the patent office demanded of the com- 
plainant's attorneys further description and illustration of the inven- 
tion, which the attornpys insisted was unnecessary. Much corre- 
spondence ensued between the attorneys and the patent office upon 
that question, and flnally the complainant concluded to take personal 
charge of his application, and accordingly addressed to the commis- 
sioner of patents the f ollowing communication : 

"613 Mission St., San Francisco, June 13, 1882. 
"To the Oommissloner of Patents, Washington, D. 0.— Sir: Unable to fee 
attorneys to prosecute piy cases at the patent office, they hang flre, while I 
grow grey. It bécomes necessary for me to do the best I can with them my- 
self. The power of attomey heretofore granted by me to Dewey & Co., of 
San Francisco, and A. H. Évaus, of "Washington, D. G., Is hereby revoked in 
the case of the renewal application for improvements of dredging machines. 
Ignorant of the changes that may hâve been made In spécifications or draw- 
ings, I Inelose $5 for copy of contents of the file wrapper. I cannot give the 
sériai number. 

"Kespectfully, A. B. Bowers." 

On the next day, Jnne 14, 1882, the complainant sent to the patent 
office a communication amending his spécification, "by striking ont 
ail thereof save the signatures, preparatory to submitting a new spéc- 
ification, in accordance with the views of the examiner"; and on 
July 20, 1882, he flled in the patent office the new and substituted 
spécification. The examiner having found that the spécification as 
thus amended included new matter not disclosed in the original appli- 
cation, the complainant struck out ail of the amended spécification 
except the signatures, and on November 13, 1882, flled a second new 
and substituted spécification. Much correspondence thereupon en- 
sued between the patent office and the complainant, resulting in the 
complainant going to Washington in person, and there, concluding 
that his invention could not be covered by a single patent, and that 
several patents would be necessary to properly cover it in ail of its 
parts, determined to, and accordingly did, divide his application into 
several divisional applications. The flrst divisional application so 
flled by him culminated in patent numbered 318,859, issued May 26, 
1885. His second divisional application was patented on the same 
day, May 26, 1885, by patent numbered 318,860, for "The Art of 
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Dredging." His thirdl divisional application embraced ail the re- 
mainâer of his original application not comprised in the first and sec- 
ond divisions. This third divisional application was flled April 29, 
1885, while the original application was pending, and before the is- 
suance of any patent. In the prosecution of his third divisional 
application, it was found that several independent inventions were 
described, and that it, too, would hâve to be divided accordingly. 
The complainant divided it into nine différent divisions, and flled divi- 
sional applications therefor, while the third divisional application was 
pending, and before the issuance of any patent therefor. The sec- 
ond of thèse last-mentioned divisional applications was flled August 
3, 1886, and patented December 28, 1886, as No. 355,251, which is the 
second patent sued upon herein. 

The défendant, on July 3, 1876, made application for a patent for an 
improvement in dredging machines, and for such improved dredging 
machine a patent was issued to him December 19, 1876, and is num- 
bered 165,600. It is conceded by both parties to the présent contro- 
versy that nothing covered by that patent to the défendant constitutes 
any infringement of the invention claimed by the complainant. Bub- 
sequently, the défendant applied for a patent for a new and improved 
excavating curved rotating plow for submarine work; and on May 
8, 1883, a patent therefor was issued to him, and numbered 277,177. 
Two other patents were afterwards issued to the défendant, — ohe of 
date June 10, 1884, for a new and useful improvement in dredging 
machines, and the other "of date October 7, 1884, for a new and useful 
improvement in rotary plows for submarine work. Under his patents 
the défendant built and operated two machines. The flrst machine 
so built and operated by the défendant was confessedly no infringe- 
ment of anything patented to the complainant; and if, as is contended 
by the counsel for the appellant, the second machine built and ope- 
rated by him, "with the exception of having a greater capacity and 
more power, was built just like" his flrst machine, it would follow 
necessarily that the second and only other dredging machine built or 
operated by the défendant within the state of California could no more 
be an infringement of anything patented to the complainant than was 
his flrst dredger. But is that assertion of the counsel for the appel- 
lant correct? The defendant's flrst machine was built in 1876, in ac- 
cordance with his patent 165,600. The machine there patented, and 
as thus constructed, had no self-contained pivot, and, of course, no de- 
vices for.swinging or for working the boat on such pivot; nor did it 
contain any floating or subnierged discharge pipe. Its excavator, 
while rotary, consisted of radiating arms, the eiïect of which was the 
exact reverse of that of inward delivery. The défendant states in his 
patent for his second invention that it "has for its object to so con- 
struct the plow that, when connected with any suitable scow or float, 
and properly geared with any suitable driving mechanism, it may be 
readily rotated; and, with thèse ends in view, my invention consists 
of a rotary plotr so curved on the land side that the rotary sweep of 
80 F.— 10 
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the plow will be within the circle described from the axis of motion 
of the plow." And in his spécification he proceeded to describe the 
construction and opération of the plow, referring by lettera to the 
drawings accompanying the same, as follows: 

"A represents a séries of plows made In the ordlnary manner, except that 
Ihfi land side, b, Is curved In a Une drawn from the axis of motion of the 
potatlng ring support. Thèse plows, A, are secured In position by vertical 
plates, B, and screw bolts, a, to clrcular frame or ring, D, formed with radial 
wrought-Iron arms, C, and hub, H, the latter being secured by a feather or 
in any other sultable manner to a vertical hoUow shaft, B, provlded near its 
npper end wlth a bevel-gear meshlng, with a slmilar gear on the end of a hori- 
zontal drlvlng shaft, which may be driven by an englne on the scow or float. 
The vertical hollow shaft, B, Is secured by any suitable means to bearlngs on 
the side of a vertical frame, whleh, In the instance illustrated in the draw- 
ings, conslsts of a hollow tube, J, the lower end of which Is provlded with a 
foot valve, K; and within this tubular frame may be arrangea a suction 
dredging tube, I, the frame, J, and tube, I, being so arrangea with référence 
to the ring frame, D, of the plows, that the materlal loosened by the plows 
will be dredged from the center. 

"It will be observed that the land side, b, of the plows, being curved, causes 
the sand, mud, &c., loosened by the plows, to be swept to the center, where 
It ean be readlly aeted upon by the dredge. L Is a hood arranged over the 
plows and their supporting ring frame, D, to protect the same, and the plows 
are set at an angle, so as to eut slightly outslde said hood. To the upper end 
of the hollow shaft, E, I connect, by a swlvel coupling, F, a hose. G, which 
I employ to conduct a stream of water under pressure, should the plows, A, 
be caved In on; thls stream of water, as will be readily understood, serving 
to break up and scatter the sand or mud where it acts as an Impedlment to 
the action of the plows. The channel eut by the plows will be in the direction 
of the movement of the float or scow, on the same principle as a metalllc 'rout- 
Ing machine.' 

"I do not, of course, wish to Umlt myself to ail of the exact détails of con- 
struction shown, as they may be varied in many partlculars without depart- 
ing from the spirlt of my invention; as, for instance, whlle I hâve shown the 
supporting frame of the vertical shaft, E, as constituting a hollow tube, with 
an exhanst or suction dredge tube arranged within the same, for the purpose 
of remôving the materlal plowed up by the plows. A, I may substitute there- 
for any suitable supporting frame, and employ any desired Independent mechan- 
ism. I hâve shown the ring frame, D, armed with four plows, A; but I do 
not wîsh to be confined in this partlcular, as a greater or less number of 
plows may be employed, the gist of my Invention resting In the Idea of the 
rotary plows formed with a curved land side, and connected wlth a rotary 
frame, so that they may be rotated from a central drlvlng shaft, and In com- 
bining with such arrangement a means for flushing and disintegratlng the 
material eut up by the plows by means of a stream of water under high 
pressure." 

The claims embraced in the defendant's patent 277,177 are as fol- 
lows: 

"(1) The plows, A, provlded with land sides, b, curved to conform to the 
elrcle of their rotation, In comblnatlon wlth a rotary frame or ring, D, and 
drlvlng shaft, E, substantially as and for the purpose set forth. 

"(2) In comblnatlon with the plows. A, provlded wlth curved land sides, as 
described, and the revolving frame or ring, D, the drlvlng hollow shaft, B, 
and suitable bose and connections. G, F, substantially os and for the purpose 
set forth." 
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That the plows of this patent, unlike the excavator of the defend- 
ant's ûrst patent, hâve an inward delivery through itself to a nonro- 
tating suction pipe, is plainj and, indeed, it is, in effect, so declared 
by the défendant himself in his spécification above quoted, for he says: 

"It wUl be observed that the land slde, b, of the plows, being curved, causes 
the sand, mud, &c., loosened by the plows, to be swept to the center, where 
It can be readlly acted upon by the dredge." 

Thèse spécifie devices thus described by the défendant in his spéci- 
fication, and for wliich his patent 277,177 was issued, and which were 
afterwards embodied by him in his second machine, not being spe- 
cifically described in either of the complainant's patents, it is urged on 
the part of the appellant that no inf ringement of those patents is there- 
by shown. K the complainant is to be limited to the spécifie devices 
described in his patents, that would undoubtedly be true; but, sus has 
already been said, he was the first to invent not only a rotary exca- 
vator having an inward delivery through itself to a suction pipe, but 
also of the combination of such an excavator with transporting and 
discharging devices by means of which hard material in place can be 
severed, lifted, and continuously carried over water ot land to any de- 
sired place of deposit. He is therefore justly entitled to be regarded 
as standing at the head of the art in those respects, and to a broad 
and libéral construction of his claims thereto. So regarding him, the 
objections of the appellant to the validity of the complainant's patents 
are not well taken. Those most urged are that the complainant's 
claims are merely for functions and results, and that they constitute 
aggregations only. 

By section 4888 of the Revised Statutes it is provided that every 
inventer, when making his application for a patent, shall file 
in the patent office a written description of his invention; and, 
if the application be for a machine, he is required to explain the 
principle thereof, and the best mode in which he has contemplated 
applying the principle, so as to distinguish it from other inven- 
tions. But he is not necessarily limited to the one mode shown. 
The pioneer inventor is entitled to a generic claim, under which 
will be included every species included within the genus. In ad- 
dition to such generic claim, he may include in the same appli- 
cation spécifie claims for one or more of the species. Machine 
Co. V. Lancaster, 129 U. S. 263, 9 Sup. Ct. 299; Clough v. Barker, 
106 U. S. 166, 1 Sup. C5t. 188; Clough v. Manufacturing Co., 106 
U. S. 178, 1 Sup. et. 198; Rob. Pat. § 535; Hammerschlag v. Sca- 
moni, 7 Fed. 584; Téléphone Co. v. Spencer, 8 Fed. 509; Machine 
Co. V. Teague, 15 Fed. 390; Manufacturing Co. v. BufEalo, 20 Fed. 
126; Brush Electric Co. v. Electric Imp. Co., 52 Fed. 965; Ex 
parte Nagle (1870) Com. Dec. 137; Ex parte Howland, 12 O. G. 
889. 

When the complainant claimed, in claim 10 of his patent 318,859, 
"a dredge boat having a self-contained pivot, forming a center 
of horizontal oscillation, with devices for awinging and working 
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(udd boat npon said pivot, in combination with a saction pipe, ex- 
haasting apparatus, and rotary excavator," he was not claiming 
a resuit, which, of course, he could not do. Nor did he thereby 
lirait himself to any particular form of construction of thè seyeial 
déviées therein mentioned. What he there claimed, and what he, 
as the first inventer of any combination that would accomplish 
the desired resuit had a right to claim, was the combination of 
a dredge boat itself containing a pivot forming a center of hori- 
zontal oscillation, with devices for swinging and for working the 
boat on the pivot, a rotary excavator for the severing of the ma- 
terial in place, a suction pipe for its receipt and transmission to 
the exhausting apparatus, and the latter for the transportation and 
discharge of the spoils to the desired place of deposit. The rec- 
ord shows that the complainant was the ûrst to combine those élé- 
ments at ail, and that the functions performed by his machine so 
constructed were entirely new. Hence he had the right to make 
the broad and generic claim embodied in claim 10, without any lim- 
itation as to the form of construction of the particular éléments, 
and ail subséquent machines which employ substantially the same 
means to accomplish the same resuit are infringements, notwith- 
standing the subséquent machine may contain improvements in 
separate mechanism which go to make up the machine. Author- 
ities supra, and McCormick v. Talcott, 20 How. 402; Railway Oo. 
V. Sayles, 97 U. S. 554; Clough v. Barker, 106 U. S. 166, 1 Sup. 
et. 188; Consolidated Safety -Valve Co. v. Crosby Steam Gauge & 
Valve Co., 113 U. S. 157, 5 Sup. Ct. 513. Of course, it remained 
open to any subséquent inventer to accomplish the same resuit by 
substantially différent means. 

Claim 16 of the complainant's patent 318,859 is a combination of 
a dredge boat, a floating pipe, a land pipe, and a flexible joint be- 
tween them. The same combination was, for the first time in the 
history of the art, made by the complainant July 13, 1864, and 
illustrated by the drawings and memoranda upon Exhibit DD. 

Claim 25 is for a combination of a discharge pipe, consisting of 
a séries of sections flexibly joined together, floats for supporting 
the pipe on water, and a dredger having a rotary excavator. 

Claim 53 is for a combination of a nonrotative suction pipe with 
a rotary excavator, having an inward delivery through itself. 

Claim 54 added to the combination covered by claim 53 a dredge 
boat; and claim 59 added to the combination covered by claim 53 
trnnnions or équivalent joints to permit the excavator and outer 
ends of the suction pipe to be raised and lowered to suit the depth 
at which the work is progressing. The trunnions embraced by 
claim 59 are not shown in the complainant's drawings of 1864, but 
are shown in the model N made by him in 1868, and are thus de- 
scribed in his spécification: 

"The swinging portion of thls [suction] pipe Is mounted at the Inner end of 
tbe well upon strong trunnions, one of which form s an elbow of fhe pipe, and 
musses through a Btufflng box, or other sultable connection, into the suction 
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pipe of the pump B. Through the other trunnion passes a Bhaft that actuates 
the gears, 1, that drives tiie Bhaft, B, and bucket wheel, B; and upon thèse 
trunnions the shaft, E, soetlon pipe, and excavator swing aa the cutter la 
raised or lowered, to suit the depth at whlch the work Is progresslng." 

Claims 13, 17, and 18 of the complainant's patent 355,251, found 
by the court below to hâve been inf ringed by the défendant, are as 
foUows: 

"(13) In combinatlon, a dredge boat, exhausting devlce, telescoplng snction 
pipe, and a rotary excavator provided wlth detadmble cutting edges." 

"(17) In combinatlon, a dredge boat, exhausting devlce, telescoplng suctlon 
pipe, and a swlnging section of discharge pipe flexlbly jolned to the boat, and 
to an outer statlonary section, to allow said boat to feed forward, and sald 
osclUatlng pipe to swing on the joint Connecting the osdUatlng and nonoscll- 
latlng sections. 

"(18) In combinatlon, a dredge boat, exhausting devlce, telescoplng suctlon 
pipe, rotary excavator, and a swlnglng section of discharge pipe flexlbly Jolned 
to the boat, and to an outer statlonary section, to allow sald boat to feed for- 
ward, and sald oscillatlng pipe to swing on the joint Connecting sald osdllatlng 
and nonoscUlatlng sections." 

The élément hère introduced that is not embraced by any daim 
of patent 318,859 is a telescoping snction pipe, which is thus de- 
scribed in the spécification contained in patent 355,251: 

"0 te a suctlon pipe provided wlth an elbow and telescoping section or sec- 
tions, O'. It Is also provided wlth stlffening slide rods, t, t, t, that pass through 
suitable slldes or guides at the top and bottom of the elbow, and at the lower 
end ol eaeh telescoping section, except the lowest, to the latter of whlch they 
are firmly secured by strong fastenings. Thèse sUde rods are large and strong, 
to keep the telescoplng sections of pipe and the bearings of the excavator 
shaft In Une, and Insure tiielr easy worklng. The Joints of the telescoping 
sections arc placed below the surface of the water, to obviaté the necesslty for 
stufflng boxes and packing. This pipe Is also provided wlth a hoUow (gen- 
erally a rotary) excavator, that dellvers Its spoll Inward through Itself to said 
pdpe. It is f urther provided that the chaln, 1, secured to the lower end of the 
lowest telescophig section, and passlng over suitable sheaves to a holsting 
devlce, by means of which It Is raised and lowered in the process of dredglng. 
Simllâr chains are attached to the lower ends of the tntermediate telescophig 
pipes, and to some suitable point above, to prevent sald intermediate pipes f roiu 
dropphig out of the pipes above them." 

While the telescoping snction pipe waa old, the record shows that 
the complainant was the flrst to combine it with the other éléments 
of the several combinations specifled in claims 13, 17, and 18 of 
patent 355,251. In no just or proper sensé can ajiy of the com- 
binations described in the complainant's claims involved on this 
appeal be said to be mère aggregations, for the reason that the 
resuit is the product of the combination, each élément affecting the 
action of the others, and aJl of them co-operating in the one resuit 
of severing by the forward and side action of the machine the ma- 
terîal in place where it is not wanted, and depositing it in another 
place where it is wanted. The flexible joints of the floating dis- 
charge pipe and the vertical anchors or tiimtable, as the case may 
be, permit the movement of the machine f rom side to side, as 
well as forward, and, in combination with the other éléments speo- 
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ified, make possible the continuons cutting and lifting of the ma- 
terial in place, and its continuons transportation to the desired 
place of deposit. No combination of éléments that so operate can 
be regarded as a mère aggregation, for each one bas a direct in- 
fluence upon the action of each of the others, the resuit necessarily 
being the product of the combination itself, and not a mère ag- 
gregate of several results, each the complète product of one of the 
combined éléments. Hailes v. Van Wormer, 20 Wall. 353; Royer 
V. Roth, 182 U. S, 201, 10 Sup. Ct 58; Reckendorfer v. Faber, 92 
U. S. 347; Beeeher Manuf'g Co. v. Atwater Manuf'g Co., 114 U. S. 
524, 5 Sup. Ct. 1007. 

The contention that the complainant limited the form of his 
excavator so as to avoid an interférence with the défendant in 
the patent office is not supported by the évidence. That he amend- 
ed it is true, but not for the purpose stated by the counsel for the 
appellant. As amended, it described the excavator as shown in 
the drawings of July 13, 1864, and also as shown by the model N 
made by the complainant in 1868; one form containing an inner 
chamber at the end of the suction pipe, and the other showing the 
chamber eut away until only enoiigh remains to support the exca- 
vator and its shaft; both havlng an inward delivery, the first to 
be used when the spoils do not require a large percentage of water 
to carry them up the suction pipe, and the second when they do. 
The clear meaning of a claim to an excavator having inward de- 
livery, or with inward delivery through itself, is to an excavator 
so constructed as to produce an inward delivei*y. The terms "in- 
ward delivery" hâve direct référence to the mechanism itself, and 
cannot be properly limited to the description of the action or 
eflect of such mechanism. 

The contention on the part of counsel for the appellant that no 
successful machine can be buitt and operated in accordance with 
the complainant's patents is not at ail supported by the record, 
which contains abundant évidence to the effect that machines hâve 
been so built, and hâve ever since been operated with very great 
success. The fact, if fact it be, that the flrst machine built by the 
complainant (called in the record the "Davis Machine") was not 
successful in its opération, is unimportant. As was well said by 
the court in answer to a similar objection in the case of Mergen- 
thaler Linotype Co. v. Press Publishing Co., 57 Fed. 502, 506: 

"It would certalnly be a novel doctrine to deny to an Inventer the fruits of a 
broad Intention because the machine which first embodied It was rudlmentary 
In eharacter, and failed to do as good work as Improved machines made sub- 
sequently. None of the great Inventions could 'survive such a test. Teïi years 
after the Invention of Howe, the machine flrst made by him would hardly hâve 
satisfled the least exactlng sewlng woman. The Dodds and Stephenson loco- 
motive would, only a short tlme after Its consti-uctlon, hâve been dlscarded 
as bfehlnd the âge, even by the savages of Tasmanla. The téléphone of Bell 
Is not the perfected téléphone of commerce. The Morse telegraph Is looked 
upon to-day as an Interesting antique. And yet It would be an unheard of 
proposition to wlthhold from thèse Illustrlous men the crédit they deserve 
because their machines were cmde at flrst, and were Improved afterwards." 
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Giving to the complainant's patents the broad and libéral con- 
struction to which we think them justly entitled, it is cleap that 
the second machine of the défendant constitutes an infringement 
of the complainant's excavator with an inward delivery, and of 
the combination claims of the complainant's patents adjudged by 
the court below to hâve been infringed. The judgment is af- 
firmed. 



FOUGERES et al. v. JONES et al 

(Oircait Court of Appeals, Seventh Circuit May 8, 1897.) 

No. 276. 

1. Patents— Tnfrtnof.ment. 

Structural chavactcristics of a devlce, wliich are distingaished anil niade es- 
sential in a patent claim, must necessarUy be found in any infringlng device. 

2. Samh— Anti-Rattlebs for Thul Couplinos. 

The Blalr patent, No. 334,84?, for an anti-rattler for thlll coupllngs, made 
of a plate ol steel or other gultable elastic material bent upon Itself, and 
adapted to be inserted between ttie ears of a jack-ellp, is expressly limlted 
to the spécial form of devlce described, and is not infringed by a devlce of 
a différent form which lacks some of its parts. 

Appeal from the Circuit Court of the United States for the District 
of Indiana. 

V. H. Lockwood and Warren G. Sayre, for appellants. 
Chester Bradford, for appellees. 

Before WOODS, JENKINS, and SHOWALTEE, Circuit Judges. 

SHOWALTER, Circuit Judge. Appellants brought suit for the 
infringement of letters patent 334,842, issued January 26, 1886, to 
one George W. Blair. The patentée says in his speciflcation: 

"The object of my invention is the production of an anti-rattler for thiU 
coupllngs, made of plate steel or other suitable elastic material bent upon 
Itself, and adapted to be inserted between the ears of the jacli-cllp, and having 
two curves or corrugatlons upon its face front, one of which has a bearing 
against the thill iron. In the aecompanylng drawlng, forming a part of this 
spécification, the figure Is a perspective view of the anti-rattler embodying my 
invention. A représenta a steel or other suitable elastic plate, bent forward 
at a, and having a return bent at a'. The outer limb, B, is formed with a 
rlb or corrugation, b', and has a curved portion, c, between a' and b' From 
b' to the end of the plate is a curve, c', adapted to fit against the bacli part 
of the thill iron, and, by pressure against the same, prevent rattling, as is 
well understood, To the forwardly projectlng part, X, of the spring plate, 
is seeured by rivets, or in other appropriate manner, the plate, D, which forma 
a T-head adapted to rest on top the ears of the jack-clip, thus preventing the 
spring from falling or worklng ont in a downward direction, while the rlb 
between the two curved portions, c, c", prevents It from working ont in an 
upward direction. By making the sharp return curves at a', the spring is 
easily Inserted between the end of the thUl Iron and axle clip. I am aware 
that antl-rattlers hâve heretofore been made of single plates of steel bent in 
varlous lorms. I therefore désire to restrict my claim to the spécifie device 
herein shown and described. 

What I daim Is: The anti-rattler for thill coupllngs herelnbefore described, 
made of a steel or other elastic plate, wltb the sharp return curve, at a', the 
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curved portions, c and c', and rib, b', In the outer Umb thereof, and having 
the back part bent forward at a to form the part X, and wlth the plate, D, 
secured thereto." 

The drawing which accompanied the pat- 
ent is as follows: 

The claim on its face, as well as by the 
express concession and déclaration in the 
spécification, is restricted to the spécifie de- 
vice shown and described. In the spécifica- 
tion and in the daim itself a distinction is 
made between a rib and a curve. An angu- 
lar projection like b' is a rib. An inward 
bend like c or c' is a curve. Structural char- 
acteristics thus distinguished and made es- 
sential in the claim must necessarily be 
found in any infringing device. 

That complained of is shown in the f ollowing figure 

By comparing this device veith that of the 
patent, it will be noticed that in the bent bar 
or plate of appellees there is no "curved por- 
tion, c," no "part X," in form and,function 
as stated in the patent, and no "plate, D, secur- 
ed thereto." We do not flnd it necessary to go 
generally into détails on the prior art, as 
abundantly showa in the record. If the 
ears, C, and the clip, D, be omitted from the 
Murbarger drawings, that device would an- 
ticipate the one in suit unless the "curved por- 
tion, c," and the "plate, D," constructed and at- 
tached as described, be insisted on as essential. 
But obviously the patentée hère, by the terms 
of his claim when construed veith référence to hia spécification and 
concession therein, left no scope for his monopoly beyond the spécial 
form of device described and a choice of material in making his elas- 
tic plate. Hence there is no infringement. We do not find it neces- 
sary to consider the point that the claim as a combination is invalid, 
or the matter of invention. 

The decree is afQrmed. 
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THB W. H. SIMPSON. 
(Circuit Court of Appeals, Serentb Circuit May 8, 1807.) 

No. 808. 

L TowASE— DuTT OF Tua. 

A tug Is nelther a oommon carrier nor an insurer, nor Is the hlghest pos- 
sible degree of skill and care exacted of her. She Is bound to exercise rea- 
Bonable care and skUl lu the performance of the duty assumed, and fallure 
therein Is a gross fault, creating llalMlity for resultlng Injury to the tow. 

8. Samb— Presumptions. 

No presumption of négligence on the part of a tug arlses from the mère 
fact of an Injury to her tow, and the buxden of proof ts upon the tow to 
show by the évidence and the reasonable probabllltles of the case that the 
tv^g was guU^ of the fault charged through fallure to exercise ordhmry 
skill and care. 

t. SaMK— COIiLISION OF Tow WITH DOCK— EVIDENCE. 

Bvldence and clreumstances held Insnfficlent to show that the collision of 
a schooner In tow of a tug wlth a dock In the harbor of Mllwaukee was due 
to the négligence or want of skill and care of the tug. 

Appeal from the District Court of the United States for the 
Easterfa District of Wisconsin. 

The schooner F. W. Gifford sailed from the port of Chicago on the 8th day 
of April, 1894, laden wlth a cargo of 29,000 bushels of corn, bound for Port 
Euron. She was a vessel of 400 tons burden, 151 feet in length and 31 feet 
beam, and wlth her cargo on board drew 12 feet and 6 Inches. During the nlght 
a severe northeast storm sprang up, wlth a high sea, causlng the vessel to labor 
heavlly, and at 4 o'clock In the morning It was dlscovered that the f orward 
pump was broken, and rendered useless. She was then about 30 mllea 
northeast by east from the port of Mllwaukee, and was put back for that port. 
When four or five miles distant from the plers of the straight-eut harbor at 
Millwaukee, she signaled for a tug, which signal was answered by the steam 
tug W. H. Simpson, the latter vessel reacblng her about a mile east or south- 
east of the piers. This tug was 67 feet In length, between 17 and 18 feet beam, 
and had a steam steering gear. At this tlme there prevailed an easterly gale, 
accompanied by raln and sleet, the strength of the gale being variously estl- 
mated at from 30 to 40 miles an hour, wlth a heavy sea whlch washed over 
the harbor plers, causlng a swell of 4 feet running between the piers. Thèse 
harbor plers extend easterly and westerly and are 1,800 feet In length. The 
wldth between the piers is 260 feet. The distance from the west end of the 
plers across the Mllwaukee river, which hère runs about north and south, Is 
550 feet. Benjamin's coal dock Is sltuated on the west bank of the Mllwaukee 
river, nearly opposite the èntrance of the piers. The lighthouse la located on 
the north pler, about 600 feet from the easterly end of the pler. The llfe^savlng 
station iB south of and at the westerly end of the south pler. The schooner 
passed a Une to the tug out of the chock on the port side, which was made fast 
on the tug. This Une was about 250 feet In length between the vessels, which 
was a proper length of line for towage In the then condition of tbe sea. The 
Une vr&8 6^ Inches In drcumference, In good condition, almost new, and In ail 
respects a proper Une for the purpose. Upon maklng fast, the tug proceeded 
wlth her tow, distant from 15 to 20 feet on the port slde of the schooner. Upon 
enterlng tbe Jaws of the plers the schooner lowered her canvaB. This being 
donc, signal was glven by the tug to stand by and to shorten the towUne. This 
waa about opposite the lighthouse. There Is much confllct In the évidence wlth 
respect to the number of men upon the schooner who were employed In taklng 
tn the llne, tbe one party assertlng and the other denying that a sufflclent num- 
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ber of men were engagea In that work. At ail events, the schooner signaled 
that she oould not get In the llne, and that the tug should go ahead, whlch she 
dld, picklng iip the slack of the llne. A second signal was glven to haul 'm the 
Blaek when the tug waa some 600 feet east of the west end of the plers, but 
for some reason the slaok was not taken up rapldly enough to prevent a bight 
or loop in the Une, and the ^chooner, at that tlme proceedlng a llttle more rap- 
ldly than the tug, ran up upén the llne and got so near to the tug that the slack 
In the towline was In the water under the bow of the vessel. By thls tlme 
the tug had gotten, as asserted by the one party, some 250 feet eastward of the 
life-savlng station, when she signaled the schooner to make fast the Une, and 
when at about the corner of the west end of the pier, she hauled to the north- 
ward to swing the vessel up the MUwaukee river, slgnallng the schooner to 
put her helm hard a-port, wUch signal was answered that the helm was hard 
a-port. There Is dispute whether thls signal was glven; the tug assertlng that 
It was as stated, the schooner assertlng that it was not glven. According to 
the clalmants, when the tug went across the bow of the schooner, for some 
reason the latter dld not answer to her helm, the llne was caught on the bob- 
stay plate and eut, and the schooner, proceedlng without control, coUlded with 
Benjamin's dock, and sustalned Injury. According to the schooner, when with- 
In 150 feet of Benjamin's dock, and not until then, the tug hauled to the north- 
ward, and started ahead at fuU speed acrosa the bows of the schooner, and 
without signal, and fetohed on the llne with a sudden Jerk, and it parted; the 
schooner collldlng with Benjamin's dock "a llttle on the port bow,— a llttle; 
not exactly stem on." Thls libel was flled to recover the damages sustalned, 
and the négligence alleged Is thls: "That when the tug had towed the vessel 
to a point wlthln about one hundred and fifty feet of the said H. M. Benjamin's 
coal dock on the west bank of the river, sald tug, without orders, notice, or 
directions to those on board of the vessel, suddenly changed the tug's course to 
a point east of north, and sald tug shot across the bow of said vessel with 
great force and speed. That as soon as the tug changea her course from a point 
about west to a point somewhere east of north, the greater portion of the tow- 
line became slack in the water, and when the tug shot across the bow of the 
schooner as aforesaid, golng at fuU speed, she fetched up on the towline with 
a tremendous jerk, and parted It; and in spite of ail efforts that were made or 
could be made by the offlcers and crew of the Glfford to prevent It (the Glf- 
ford being bo close to the dock known as the 'H. M. Benjamin Ooal Company 
Dock') that she ran Into sald dock and coal shed standing thereon." The court 
below dismlssed the libel, and the libelant appeals. 

Charles E. Kremer, for appellant 
Max C. Krause, for appellee. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Jndges. 

JENKINS, Circuit Judge, npon tliis statement of the case, de- 
livered the opinion of the court. 

The law which govems this case is well settled. A tug is nei- 
ther a common carrier nor an insurer, nor is the highest possible 
degree of skill and care exacted of her. She is bound to exercise 
reasonable care and skill in the performance of the duty assumed, 
and failure therein is a gross fault, "creating liabilrty for injury. 
The Margaret, 94 U. S. 494; The L. P. Dayton, 120 U, S. 337, 7 Sup. 
Ot. 568. The difQculty arises, not in the law, but in the ascertain- 
ment of the facts from the évidence, which, in cases like the prés- 
ent, is usually conflicting. This one furnishes no exception to the 
rule. There is hère no presumption of négligence arising from tlae 
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fact of the disaster, and the burden of proof is put upoo the libel- 
ant to satisfy the court upon the évidence presented and upon the 
reasonable probabilities of the case that the tug was guilty of the 
fault charged through failure to exercise ordinary skill and care. 
There would seem to be no need to enter into a discussion of 
the voluminous évidence presented to the court. It would do no 
possible good, and would but incumber the reports. The consid- 
érations which hâve led to our conclusion may be briefly stated. 
The purpose of the tug was unquestionably to take her tow north- 
ward up the Milwaukee river. The contention of the tug is that 
«he made the proper maneuver for that purpose at the proper time, 
and when about opposite the life-saving station. The charge in 
the libel is that the maneuver was not attempted until the schoon- 
er was within 150 feet of Benjamin's dock, when the tug, without 
signal, suddenly shot across the bow of the schooner, going at fuU 
speed, and fetched up on the towline with a tremendous jerk, 
which parted it. This is the only wrongful act asserted. If this 
charge be true, it exhibits not only a want of ordinary skill, but a 
willful and reckless act, and, as it seems to us, without possible mo- 
tive to sanction it, or reason to suggest it. If, for any uncon- 
trollable cause, the schooner had got within 150 feet of the Ben- 
jamin dock, and was in danger of colliding therewith, and the tug 
had suddenly shot across the bows of her tow, straining on the Une, 
to swing her from her course to avoid collision, the alleged ma- 
neuver might be comprehended as a desperate act in extremis; but 
that skilled seamen, as were those on board of the tug, desiring 
to go up Milwaukee river, which was there 550 feet in width, should 
not change course from west to north before arriving within 150 
feet of the west bank of the river, and this in manifest disregard 
of the most ordinary rules of seamanship, and without cause for 
or purpose in the delay, passes compréhension. Such action is only 
explainable or made crédible upon the theory of utter incompe- 
tency in seamanship. The burden of proof being upon the libel- 
ant asserting this charge, it must be made out satisfactorily, and 
this has not been done. It is proven, as we think, by the prépon- 
dérance of évidence, and is coïncident with what was naturally 
to be expected under the circumstances, that the tug changed her 
course to the north, upon proper signal to the schooner, when 
about opposite to or easterly of the life-saving station; and that 
the schooner answered to the signal that her helm had been put 
hard a-port, but that for some reason she did not follow the course 
of the tug, but kept on a westerly course until the towline parted, 
and she collided with the dock; and this notwithstanding the ef- 
forts of the tug to tum her bow. This failure upon the part of the 
schooner may hâve resulted from the length of Une which she had 
been unable for some reason to haul in, and the inability of the 
tug by reason thereof to properly control her movements. It may 
hâve resulted from the strong swell carrying her forward. It may 
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have resulted from failure of the schooner to respond to her helm. 
It may have resulted from a combination of thèse o^iisea No fault 
in respect to any d thèse possible causes is chargea agalnst the 
tug, It may have been for the reason, asserted by the witnesses 
for the libelant, that the helm of the schooner was not in fact put 
hard apport until within 150 feet of the dock. The latter cause 
would çlearly account for the disaster, and may Jiave proceeded 
from failure to notice or from disregard of the signal by the mas- 
ter or wheelsman of the schooner. This cause, while it explains 
the disaster, would acquit the tug of fault if the signal was timely 
given, as is established by the prépondérance of the évidence. 
Whatever the cause, It is not satisfactorily shown to be owing to 
the fault of the tug. It was of course the duty of the tug, when 
it became évident that the schooner did not answer to her helm, to 
make diligent effort to prevent collision. This she attempted to 
do, and in the doing of it the hawser parted, not by excessive strain 
upon it, or from chafing, but by cutting by coming in contact with 
the bobstay plates of the schooner, under the water, as is evidenced 
by the appearance of the line which was inspected by the court. 
We are not satisfied, upon a careful considération of ail the évi- 
dence in this case, that there was want of ordinary skill and care 
upon the part of the tug. While strenuous to hold those engaged 
in the towing of vessels to a strict performance of duty, we cannot 
place upon them a greater burden than the law imposes, or assume 
without satisfactory proof, or from the mère fact of injury, that 
they have been derelict in duty. The decree appealed from will 
be alBrmeâ. 
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COMMERCIAL TOWBOAT CO. v. THB3 GEORGE W. OLTDB. LtJOK- 
BNBAOH et al. v. SAME. MOBNING JOURNAL ASS'N v. SAMB. 

(District Court, B. D. New York. March 6, 1897.) 

L Balvage Services— Compensation. 

Services of tugs whlch came promptly to the assistance of a ressel In 
Immédiate danger of slnklng In deep water from collision, and In some 16 
minutes, wlthovrt danger to themselves, beached her In a saie place, held to 
be salvage services for whlch $1,000 should be awarded. 

2. Sams. 

The action of a tug In golng voluntarily to a vessel injured by coIUsIod, 
merely to take otf her passengers and crew, whlle other tugs summoned 
by the master, and adéquate for the purpose, are engagea In resculng her, 
Is not a salvage service. 

Thèse were libels filed by the Commercial Towboat Company, 
by Lewis Luckenbach and others, and by the Moming Journal Ab- 
Bociation, against the steamer George W. Clyde, to recover com- 
pensation for alleged salvage services. 

Oarpenter & Park, for Commercial Towboat Oo. 
Peter S. Carter, for Luckenbach et al. 
Benedict & Benedict, for Morning Journal Ass'n. 
Bobinson, Biddle & Ward, for cMmant 

BENEDICT, District Judge. Thèse are actions to recoTer salv- 
age compensation for services rendered in towing the steamship 
George W. Clyde at the Narrows on the aftemoon of February 29, 
1896. The steamer George W. Clyde, a coastwise iron steamer, 
250 feet long, having on board some cargo and passengers, out- 
ward bound, when passing through the Narrows, in a dense fog, 
encountered a collision which stove a large hole in her port side, 
and put her in danger of sinking immediately. When struck, she 
was in the middle of the channel at the Narrows, where the water 
was from 60 to 80 feet deep. The fog lifted almost immediately after 
the collision, and two steam tugs, the Joshua Lovett and the Dudley 
Pray, belonging to the Commercial Towboat Company, chanced to be 
opportunely within hailing distance. Thèse towboats were immedi- 
ately hailed by the master of the George W. Clyde, and, coming along- 
side of the Clyde on her starboard side, they passed their Unes to 
her, and at once towed her to shore, some 800 to 1,000 feet away, 
where she was beached in safety. Thèse towboats were made fast 
in about tbree minutes, and the vessel was beached in about fif- 
teen minutes, time. There was no risk encountered by the tugs, 
no extraordinary exertion was put forth, and the towage was of 
an ordinary character. The service was, however, rendered 
promptly, and it saved the Clyde from the danger of sinking in 
deep water. I think that salvage compensation may well be 
awarded thèse tugs, and, in my opinion, $1,000 will be suffioient 
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salvage compensation for them both. I do net apportion the sum 
between the two boats, for the reason that they are owned by the 
same company. 

At about the same time the steam tug ScandinaTian, a tugboat 
belonging to the libelants Lewis Luckenbach and others, came up 
to the port bow of the Clyde. The object of her approach to the 
Clyde is plainly stated by Mr, Quail, who was on board of the Scan- 
dinavian for the Morning Journal, and who claims to hâve been 
in command of that tug as owner pro hac vice. This witness said : 
"I ordered Capt. Oison to lay the Scandinavian alongside of the 
Clyde, so that we might take off the crew and passengers." Again : 
"The tug's boarding ladder was put up to the side of the Clyde for 
no other purpose than to allow the crew and passengers of the 
Clyde to descend in safety to the tug." Again: "It was because 
of my désire to take thèse people off that the Scandinavian was 
flrst made fast to the Clyde, so as to keep her alongside until she 
got the people ofE." There is testimony showing that, when the 
Scandinavian approached, she approached in a shape that would 
render her assistance useless. But, however that may be, she got 
out one five-inch line, and made fast to the Clyde, and, af ter the 
crew and passengers were taken off, she no doubt, by means of her 
line, applied some power to the Clyde. But she received no orders 
from the Clyde, was not asked to render assistance, and the évi- 
dence shows plainly that her assistance was not needed. The 
two tugs that already were there, that were called at the request 
of the captain of the Clyde, and whose lines those on the Clyde 
had taken and fastened, were abundantly sufiQcient to put the 
Clyde in a place of safety. Under such a state of facts, in my opin- 
ion, the Scandinavian is not entitled to salvage — ^Pirst, because 
her services were not needed nor furnished at the request of the 
captain of the Clyde; second, because, according to the testimony 
of Quail, the only object of her exertions was to take off the crew 
and passengers. Services of that character do not give rise to a 
claim for salvage against the ship. In my opinion, therefore, the 
claims of the Morning Journal and of Lewis Luckenbach and oth- 
ers for services rendered by the Scandinavian must be rejected. 
The decree will be that the libel of Lewis Luckenbach and others 
be dismissed, without coets; also the libel of the Morning Journal 
will be dismissed, without costs. On the libel of the Commercial 
Towboat Company the decree will be for |1,000 and oosta 
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THE LAMINGTON. 

MERRITT et aL ▼. THE LAMINGTON. 

(District Court, B. D. New York. January 23, 1897.) 

SAIiVAGE COMFBKSATIOtr. 

Arduous and expenslve services to a vessel on shore on the Long Island 
coast were rendered by a wrecklng company, the cargo Ughtered to New 
York, and the vessel hauled off, but it was much damaged. No case being 
found where successf ul salvors hâve not been awarded more salvage than the 
value o£ their services would be on the basîs.of quantum merult, held, 
that a proper salvage for vessel and cargo would be $19,020.79, being 
$1,600 more than the expenses proved; but, the shlp, only, beiug under the 
jurisdlction of thls court, salvage for her Is awarded at $6,900. 

This was a libel by Israël J. Merritt and others against the steam- 
ship Lamington to recoTer compensation for salvage services. 

Benedict & Benedict, for libelants. 
Gonvers & Earlin, for claimant. 

BENEDIOT, District Judge. This action is brought to recover 
(talvage compensation for services rendered by the libelants to the 
steamship Lamington between the 5th and the 26th days of Peb- 
ruary, 1896. The Lamington went ashore on the Long Island coast, 
15 miles east of Fire Island, on the 4th day of February, 1896, 
and those in New York City interested in her requested the libelant 
Israël J. Merritt to proceed to the relief of the steamer, upon the 
basis of a salvage compensation. Thereupon Merritt proceeded to 
the Lamington with a tug, and arrived shortly after 2 o'clock in 
the aftemoon of the 5th, and took charge of the opération. An 
anchor was got ont, and strain put upon it, but it was impossible 
to move the steamer. The weather during the 6th and 7th was 
severe, and work was impossible. On the 8th the sea had mod- 
erated, the steamer having meanwhile been driven over the outer 
bar to and on the main beach. Then the salvors boarded her, and 
commenced to rig spars and cargo gear for the purpose of lighten- 
ing the ship. Prom that time until the 25th, when the weather 
would permit, the salvors were engaged in lightening the ship and 
saving such part of the cargo as was worth saving, which was 
placed in barges brought from the city of New York, and trans- 
ported therein to the city of New York, and there sold. On the 
26th, at high tide, the vessel was pulled off the beach, but ground- 
ed on the bar, and the next day she was pulled off the bar and 
taken to New York. The labor involved in this service was hard ; 
the weather being very cold, and much of the time very stormy, 
After the ship grounded on the shore, the labor was, for the most 

?art, conflned to lightening the vessel, and transporting to New 
ork such of the cargo as was undamaged. The steamer, while 
on the beaoh, was so damaged that, ou being sold under the process 
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of this court, she only realized $8,600 net. The cargo was libeled 
in the Southern district of New York, and the proceeds of the auction 
sale thereof amounted to the sum of $14,147.59. 

That it is a case of arduous salvage sefvices, carried on for many 
days in bad weather and severe cold, is net disputed. The only 
question raised relates to the amount to be awarded the salvors. 
The libelants, in order to show the nature and extent of the serv- 
ices they were called on to render, hâve offered proof of the cost 
of the services rendéred, if paid for upon the basis of quantum 
meruit, which shows the value of the services to be the sum of 
$17,520.79. The argument of the libelants is that, as this is a 
case for salvage compensation, the libelants must be awarded 
more than $17,520.79; otherwise they will receive no salvage com- 
pensation at ail. No case has been found where, in awarding com- 
pensatipn for salvage services, the salvors hâve not been awarded 
more than the value of their services upon the basis of quantum 
meruit, and I am unable to see any ground upon which to deny 
thèse salvors some extra compensation for their risk and their 
trouble. If thèse claimants had employed no salvors, but had un- 
dertaken to get this vessel and her cargo off themselves, they 
would, upon the proof s, hâve been compelled to expend $17,520.79. 
Taking the testimony of Merritt to show the exact value of the 
services rendéred, I am of the opinion that the ship and cargo 
should pay, in addition to the sum of $17,520.79, the sum of $1,500, 
amounting in ail to the sum of $19,020.79. As the proceeds of the 
cargo are not in this court, this court can only award salvage 
against the vessel. The sum awarded as the proper salvage for 
both vessel and cargo should be apportioned between the vessel 
and the cargo in proportion to their value. The proceeds of the 
vessel amount to $8,000. The proceeds of the cargo amount to 
$14,147.59. This will make the salvage compensation to be paid 
by the vessel the sum of $6,900, for which sum the libelants may 
hâve a decree. I hâve flxed the sum above named upon the sup- 
position that the testimony of Merritt as to the value of the serv- 
ices rendéred is correct It was not disputed on the trial. If, how- 
ever, the claimants hâve any idea that his statement is exaggerat- 
ed, they may hâve a référence to ascertain the value of the services 
rendéred upon the basis of a quantum meruit, a,nd the award will 
be modifled accordingly. 

NOTE. The référence belng taken and proofs offered to oppose the valua- 
tion of services, and also to show additlonal expenses Incurred by the owners 
of the vessel, it waa ruled that, nevertheless, the award made should stand.- 
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STATB OF MISSOURI ex rcl, EAUCH v. BOWLES MILLING CD. et aL 

(Orcuit Court, E. D. MlSBOurl, B. D. April 24, 189T.) 

No. 4,023. 

Fbderai. JtmisDicTioiî— Statr as Nominal Paktt. 

Under Rev. St. Mo. 1889, |§ 527, 531, 532, attachment bonds are payable 
to the State, and may be sued on at the Instance of any party Injured, In 
the name of the state, to hls use, and défendant may avall hlmself of 
any set-ofC he may hâve against the party to whose use the suit Is brougbt 
wlth the same effect as If euch party were the plaintlff, etc. Eeli, that 
In suits on such attachment bonds the state Is merely a formai party, whose 
présence cannot oust the jurisdlction of the fédéral court. 

L. F. Parker, for plaintifE. 

Wm. S, Pope, Warwick Hough, and W. F. Carter, for défendants. 

ADAMS, District Judge. This is a motion by défendants to dis- 
miss the case for want of jurisdiction. The action is upon a bond 
given by the défendants on the institution of a suit by attachment 
in the state courts of Missouri against the relator. By the pro- 
visions of the statutes of Missouri the attachment bond is payable 
to the state of Missouri, and may be sued on at the instance of 
any party injured, in the name of the state, to his use. The de- 
fendant in such suit may avail himself of any set-off or counter- 
claim he may hâve against the party to whose use the suit is 
brought, with the same effect as if such party were the plaintlff; 
and, if such set-off or counterclaim exceeds in amount the damages 
proved in behalf of the relator, judgment is rendered against the 
relator in favor of the défendant setting up the set-off or counter- 
claim for the amount of the excess and ail proper costs. Rev. St 
Mo. 1889, §§ 527, 531, 532. The relator, or the person to whose 
use such action is brought, may be required to give security for 
the costs of the suit. Rev. St. Mo. 1889, § 2915. 

From the foregoing it is clear that in such suit the state is at 
best only a nominal party, without any interest. It does not in- 
stitute or control the litigation by any of its law ofiBcers. On the 
contrary, the party in interest to whose use the suit is brought 
has a légal right to make use of the name of the state, not for the 
beneflt or. at the péril of the state, but as a matter of personal 
right, and for his own purposea exclusively. The real controversy 
in this case is, therefore, between the relator, a citizen of Illinois, 
and the défendants, citizens of Missouri, and as there is no con- 
troversy between the state of Missouri and the défendants, the 
formai use of the name of the state of Missouri as a supposed nec- 
essary party cannot oust this court of jurisdiction. Maryland v. 
Baldwin, 112 U. S. 490, 5 Sup. Ct. 278; Browne v. Strode, 5 Cranch, 
303; McNutt v. Bland, 2 How, 9. 

Attention is called to the featnre of the Missouri statute which 
provides for a judgment for the penalty of the bond, and exécution 
for the assessed damages only, in favor of the relator, and to that 
further provision of the statutes relating to scire facias on such 
judgment for further exécution in favor of other persous damaged 
80 F.— u 
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within the purview of the attachment bond; and thèse features 
of the Missouri statnte are claimed to présent a case différent from 
the cases supra. It is said that the state statutes involyed in the 
Maryland Case, supra, made provision for any number of independent 
consécutive suits on the bond, at the instance of any person or persons 
injured, and that the proceeding by scire facias is not there rec- 
ognized. It is further claimed that, as only one judgment can be 
rendered for the penalty of the bond in Missouri, and as the only 
recourse for subséquent breaches is by way of scire facias on that 
judgment, persons damaged by subséquent breaches, who may not 
happen to be citizens of states other than that of the défendants, can 
hâve no remedy. Without expressing any opinion conceming the 
claims so made, I am satisfled that the results, whatever they may be 
in the exceptional case suggested, cannot countervail the clear pro- 
visions of the constitution and acts of congress as interpreted by 
the suprême court. The motion to dismiss must be overruled. 



HARDING et al. t. GXJIOB. 

(Olrcnlt Court of Appeals, Fonrth Circuit May 4, 188T.) 

No. 201. 

ITBDERAL Courts— FoLLOwiNG Statb Dbcisiohb— Bill to Kbuovb Cloth) oh 

TiTLB. 

The décisions of the suprême court of West "Virginia holding that, under 
the state statutes, a blU to remove a cloud on tltle created by an Irregular 
or void tax deed can be malntalned by one ont of possession, who relies 
aolely on hls légal tltle, are controlliog In the fédéral courts. 

Appeal from the Circuit Court of the United States for the District 
of West Virginia. 

John T. McGraw, for appellants. 
B. M, Ambler, for appellee. 

Before SIMONTON, Circuit Judge, and BBAWLEY, District 
Judge. 

SIMONTON, Circuit Judge. This case cornes up on appeal from 
the circuit court of the United States for the district of West Vir- 
ginia, in equity. The bill is filed for thè purpose of removing a cloud 
from the title of land. The complainant allèges that she is the 
ovener in f ee simple of 2,212 acres of land in the county of Eandolph, 
W. Va., and sets out in détail her chain of title. The title is traced 
to C. J. P. Cresap, who purchased the same at a tax sale made by the 
sheriff, 8th of November, 1871, for taxes assessed in 1865 and 1866, 
the land at that time being the property of one George Reagan. Rea- 
gan himself traced his title to a sale made on the 6th of April, 1854, 
on the forfeiture of thèse lands by the original patentée. She fur- 
ther allèges that the land is in the state of nature, wild and unculti- 
rated, but covered with a large quantity of valuable timber, which 
constitutes its chief élément of value; that upon the faith of this she 
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had selected it as her portion in the division of an estate în whicli she 
wm one of tlie devisees. She further allèges that John S. Hoffman, 
ander whom she holds the land as devisee, and that she herself aiter 
him, had as f uU possession of thèse lands as, according to their nature, 
they were capable of possession. The bill goes on to allège that there 
has appeared on the record of the county of Eandolph, where said 
lands are located, a deed to the défendant Harding, purporting 
to convey said lands to him under a sale alleged to hâve been made 
by the sherifE of said county in November, 1889, for taxes assessed on 
the said land for the year 1887 as the property of one John Eeagan 
and others, and that Harding and Butcher, the other défendant, 
are preparing to take possession of said land to eut the timber there- 
on. This title to Harding, the bill charges, is null and void. The 
answer challenges the title and possession of complainant; dénies 
that she has in fact any title; admits their proposed use of the land 
to which they aver they hâve good title; prays the dismissal of the 
bill, and the dissolution of the restraining order granted thereon on 
the flling thereof. The cause came on to be heard on the pleadings 
and on dépositions. It resulted in a decree that complainant had 
a good and valid title to the land as claimed by her, that the title set 
up by défendants was nul! and void, that they had not proved posses- 
sion in themselves, that the tax deed under which they claim be 
canceled and annulled, and that the injunction be made perpétuai. 
Leave to appeal from this decree was granted to the défendants, and 
the cause is before this court on their assignments of error. Thèse 
assignments of error go to the jurisdiction of the court. They allège 
that a court of equity passed upon and settled the légal title to the 
land in controversy when there was no other question before it, and 
that it took from défendants the land of which they held both title 
and possession, without the intervention of a jury. Also, in that 
plaintiff has a plain, adéquate, and complète remedy at law. Also, 
in that plaintiff, being out of possession, seeks to remove a cloud upon 
the title to the land in controversy without showing ground for 
équitable relief. 

The jurisdiction of courts of equity to entertain bills for the re- 
moval of a cloud on the title of real property is too well established 
to be now drawn in question. McConihay v. Wright, 121 U. S. 205, 
7 Sup. et. 940. The gênerai rule is that such bills will not lie if 
the party complainant be not in possession. If the complainant be in 
possession, he could not hâve any remedy at law, for under such clr- 
cumstances he could not bring his action to try the title. The rule 
is clearly and distinctly stated by the suprême court of West Vir- 
ginia in Moore v. McNutt, 24 S. E. 682, as follows: 

"Eaulty wUl exercise jurisdiction to remoTe a doud restlng upon the title of 
real estate— First, where the complainant has only the équitable title, and is 
either In or out of actual possession, and whether hls adversary Is in or out 
of actual possession; second, where complainant, though having légal title, 
Is In actual possession. It wlU not exercise such jurisdiction where complain- 
ant has leg^ title and Is not In actual possession, no matter whether hls 
adversary Is In actual possession or not. The party is left to his remedy at 
law; that being plaln, adéquate, and complète." But only when It is plain, 
adéquate, and complète, Rlch v. Braxton, 158 U. 8. 406, 15 Sup. Ot 1006. 
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There can be no doubt that a bill -will lie to remove a cloud created 
on the title to-land by a tax deed alleged to be void for fraud or ir- 
regularity, although the complainant set up his légal title only, if 
he be in possession. In the case at bar, although the bill allèges 
possession in the complainant, it seems to be that possession which 
the légal title draws to it. The important question in this case, 
therefore, is, will a bill lie to remove a cloud upon the title created 
by a tax deed, if the complainant be not in actual possession of the 
land, and if he relies on his légal title? As we hâve seen, the gênerai 
rule requires that in such a case the complainant should allège and 
prove actual possession. The suprême court of the United States, 
while holding that remédies in the courts of the United States are at 
common law or in equity, according to the eesential chàracter of the 
case, uncontroUed in this particular by the practice of the state 
courts (New Orléans v. Louisiana C6nst. Co., 129 U. S. 45, 9 Sup. Ct. 
223), yet an enlargement of équitable rights by state statute may be 
administered by the circuit courts of the United States as well as by 
the courts of the state, etc. Gormley v. Clark, 134 U. S. 348, 10 Sup. Ct. 
554; Frost v. Spitley, 121 U. S. 552, 7 Sup. Ct. 1129; Greeley v. Lowe, 
155 U. S. 58, 15 Sup. Ct. 24. This doctrine was applied in the case 
of Holland v. Challen, 110 U. S. 15, 3 Sup. Ct. 495. This was a case 
from Nebraska. The complainant in a bill to quiet title set up a 
claim to the land under a tax sale, but did not aver possession. The 
défendant was the prior owner of the land sold for taxes. A statute 
of Nebraska provides that an action may be brought, and prosecuted 
to final decree, judgment, or order, by any person, whether in actual 
possession or not, who claims the title to real estate, against any 
other person setting up an adverse estate or interest therein, for the 
purpose of determining between thèse conflicting claims. The su- 
prême court held that this created an exception to the gênerai rule on 
that subject. The language of the court shows that this statute 
modifies the gênerai rule of equity, that, in order to maintain a bill to 
quiet title, it is necessary that the complainant must be in possession, 
andj in most cases, that his title should hâve been established by law, 
or founded on nndisputed évidence or long-continued possession. The 
court also héld that this was an enlargement of équitable rights 
which could be administered by the circuit courts of the United States 
within that state as well as by the courts of the state itself. There 
are cases in the suprême court which seem to conflict with the doc- 
trine of Holland v. Challen, — such as Whitehead v. Shattuck, 138 
U. S. 146, 11 Sup. Ct. 2T6, in which this case and others are com- 
mented upon. But thèse cases ail tum upon the crucial question, is 
this a suit cognizable in equity, or has the complainant a plain, adé- 
quate, and complète remedy at law? Wehrman v. Conklin, 155 U. S. 
314, 15 Sup. Ct. 129. The suprême court of the United States, in 
Rich V. Braxton, 158 U. S. 376, 15 Sup. Ct. 1006, held in a case like 
the one at bar, coming up from West Virginia, that the complainant 
who sôught to quiet his title did not hâve a plain, adéquate, and com- 
plète remedy at law. In Davis v. Gray, 16 Wall. 203, it is held that a 
party going into a national court does not lose any right or appro- 
priate remedy of which he might hâve availed himself in the state 
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courts of that locality, unless, indeed, it conflicts wîth the constitution 
of the United States. Scott v. Neely, 140 U. S. 106, 11 Sup. Ct. 712; 
Grether t. Ck)niell's Ex'rs, 43 U. S. App. 779, 23 G, C. A. 498, 75 Fed. 
742. The subject is treated exhaustively, and very many authorities are 
cited, in Darragh v. Manufacturing Co., 23 0. C. A. 609, 78 Fed. 7. In 
West Virginia the suprême court of that state, while rigidly enforcing 
the gênerai rule in every other case in which it is attempted to remove 
a cloud on the title, and while requiring in such cases, as an inexora- 
ble condition précèdent to the relief stought, that the complainant be 
in possession, if he relies on the légal title, made an exception in every 
case in which the cloud on the title is created by a tax deed charged 
to be irregular or void. This is distinctly and expressly shown in the 
cases of Moore v. McNutt, cited supra, and in Christian v. Vance, re- 
ported in 24 S. E. 596, — both cases in the suprême court of West Vir- 
ginia. In the case flrst named, the gênerai doctrine, as has been seen, 
is clearly stated; and in the last-named case, while the doctrine is 
repeated, a cloud created by tax deeds is distinctly excepted. This 
practice prevails, and has for a very long period prevailed, in West 
Virginia, without question. It arose out of the construction put by 
the court of that state upon its tax laws adopted soon after the or- 
ganization of the state. And, although the tax laws then adopted 
hâve been changed in some particulars, still the action of the court of 
last resort in that state conclusively indicates its opinion that in this 
respect the change of the law haa not affected this practice. For- 
queran v. Donnally, 7 W. Va. 114; Dequasie v. Harris, 16 W. Va. 359 ; 
Carskadon v. Torreyson, 17 W. Va. 43; Jones v. Dils, 18 W. Va. 759; 
Orr V. Wiley, 19 W. Va. 150; Simpson v. Edmiston, 23 W. Va. 675; 
Danser v. Johnsons, 25 W. Va. 380; Clayton v. Barr, 34 W. Va. 200, 
12 S. E. 704; Christian v. Vance (W. Va.) 24 S. E. 596. Without 
doubt, the existence of large bodies of wild and ijncultivated land in 
that state, and the facility with which clouds could be created upon 
the title, furnished the reason for, and required the enforcement of, 
this rule. An examination of the facts stated in Eich v. Braxton, 
supra, not only justify, but show the imperative necessity of, this de- 
parture from the gênerai rule. The court of last resort of the state 
of West Virginia having construed its statutes so that a bill to re- 
move a cloud upon a title, created by an irregular or void tax deed, 
can be brought by one out of possession, and who relies upon his légal 
title only, this construction will control this court. This disposes of 
the questions of law raised by the assignments of error. We see no 
error in the facts f ound by the circuit court, and the decree of the cir- 
cuit court is aflQrmed. 
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BROWN ▼. PBBNOH, County Treasurcr, et aL 

(Circuit Court, D. Montana. Aprll IS, 1897.) 

No. 458. 

1. National Banks— Taxation dp Capital and Stock. 

The Montana statute (Pol. Code, § 3692) provides for assessing shares of 
bank stocls to tlie o-wners thereof, and, to aid the assessore in determinlng 
tlieir value, requlres the bank to fumisli a verified statement showing tlie 
amount and number of stiares of Its capital stock, surplus, etc. An as- 
sessor, instead of demanding the statement hère required, presented to a 
national bank a blank form for listing property aubject to taxation. The 
bank dld not return a verlfled list, but its assistant oashier handed to the 
assessor a statement beginnlng, "Capital, $800,000," foUowed by Items of 
surplus, undlvlded profits, United States bonds, and real estate. Thé as- 
sessor deducted the amount of the bonds and real esta te from the "capi- 
tal" and assessed the remainder to the bank, as stock. Helâi, that the tax 
was illégal, as the capital of national banks is exempt from taxation under 
the fédéral laws, and as both the state and fédéral laws require the shares 
to be taxed to their oveners; and that the form of the return dld not war- 
rant the assumption that the bank ovraed its own shares. 

9. SAMB— ESTOPPBL. 

A national bank which retums its capital for taxation Is not thereby es- 
topped from setting up that the same was not subject to taxation, and 
refuslng to pay the tax. > 

8. Same— Injunction. 

A fédéral court will enjoln a sale of the real estate of a national bank to 
enforce payment of taxes illegally assesSed agaJnst Its capital stock, under 
a law which would make the sale a cloud on Its title, though the state 
law gives an action at law to recover back taxes illegall^ ezacted. 

4. Same— National Bank Recbivbrs. 

A receiver of an Insolvent national bank occupies a flduciary relation to 
its creditors, and may sue in equity to enjoln the collection of taxes Ille- 
gally assessed agaipst the stock of the bank. 

Toole & Wallace, for complainant. 

R. R. Purcell and Carpenter & Carpenter, for défendants. 

KNOWLES, District Judge. This is an action on the part of 
complainant to enjoin the défendants from proceeding to sell cer- 
tain real estate, the property of the First National Bank of Helena, 
for taxes claimed to be due from said bank to said county of Lewis 
and Clarke for the year 1896. It appears from the bill that com- 
plainant is the receiver of said bank, appointed by the comptroller 
of the currency of the United States, and has qualifled and is act- 
ing as such ofûcer; that said French is the treasurer of said Lewis 
and Clarke county, and as such the collector of taxes for the same; 
that said French has advertised for sale, and threatens to sell, 
the real estatç of said bank to pay said taxes; that one E. D. 
Edgerton, who was then the receiver of said bank duly appointed 
by said comptroller, paid the taxes upon ail of the real estate of 
said bank, which was advertised for sale as above stated; that 
said bank was a national bank, incorporated under the banking act 
of the United States, and was conducting business as such. The 
tax claimed to be due from said bank, and for which said sale was 
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advertised and proposed to be made, was an assessment on what 
is claimed to be for the shares of stock of said bank, valued at 
$497,906. From the affidavit of W. J. Bickett and Henry T. Davis, 
it appears that a blank fonn for a return of a list of property sub- 
ject to taxation for the year 189C in the county of Lewis and Clarke, 
Mont., was presented to said bank, and a list of said property de- 
manded. It is set forth in the bill that the said bank never made 
out a yerifled list of said property, but, in the latter part of June 
of the said year 1896, George H. Hill, then the assistant cashier of 
said bank, for it handed to said Bickett, as deputy assessor for said 
county, the foUowing: 

CSapltal $800,000 00 

Surplus 100,000 00 

Undlvlded profits 94,000 00 

$9M,149 01 

U. S. bond» $100,000 00 

Real estate 

It is set forth, also, in the bill, that the said bank did not for the 
year 1896, but that the said assessor did for that year, prépare 
the assessment list of property belonging to the said bank, and 
that he (the assessor) estimated for himself the value of the prop- 
erty. The assessor added the $100,000 in United States bonds, andi 
the value of the real estate, estimated at $147,290, together, and 
then deducted the amount from the said $994,149.01, and then took 
as the value of the stock two-thirds of the amount left, which, 
according to the calculations of said assessor, left $497,906. For 
this amount the bank was assessed. The deputy, Bickett, in bis 
aflSdavit claimed that this was the value of the shares of stock, 
and this stock was assessed to the bank. 

The return, if any, of the bank, was of capital. The entry of 
"stock" by the assessor opposite to the said sum of $497,906 would 
appear to also indicate capital stock, and not the value of shares 
of stock. There is no number of shares indicated. It is stated in 
the aflfldavits that the bank bas been accustomed to make such 
returns for assessments for several years prior to 1896. This would 
not make it légal. Section 3691, Pol. Code Mont., provides: 

"The stockholders In every bank or banklng association organlzed under the 
authority of tiiis state or the United States, must be assessed and taxed on 
the value of their shares of stock therein, in the county, town, clty or district 
where such bank or banking association is located, and not elsewhere, whether 
such stockholders réside in such place or not. To aid the assessor in deter- 
mlnlng the value of such shares of stock, the cashier or other accounting offlcer 
of every such bank must fumish a verified statement to the assessor, showlng 
the amount and number of shares of the capital stock of each bank, the 
amount of its surplus or reserve fund, the amoimt of Investments in real es- 
tate, whlch real estate must be assessed and taxed as other real estate." 

Section 3692: 

"In the assessment of the shares of stock mentioned in the next precedlng 
section, each stockholder must be allowed ail the déductions and exemptions 
allowed by law in assessing the value of other taxable Personal property 
owned by indivldual cltizens of this state, and the assessment and taxation 
must not be at a greater rate than is made or assessed upon other moneyed 
capital in the hands of indivldual cltizens of this state." 
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It wîll be seen from this section that the law proYÏdes for the 
assessing of shares of stock to the owners, and to this end the cash- 
ier or other accounting officer of a bank must furnish a Terifled 
statement showing the amount and number of shares of the capital 
stock, and the surplus or reserve fund. It is not required that such 
ofBcer should state the names of the shareholders. The statement 
is required to enable the assessor to fix the value of the shares of 
each stockholder. There is nothing in any of the afiadavits to show 
that any such statement as is provided in said section 3691 was 
demanded of any oiScer of the bank. If the statement given of the 
amount of capital, the undivided profits, and surplus was intended 
to comply with this provision of the statute, this did not authorize 
the said assessor to list the shares of stock to the bank. Neither 
a national bank nor the stock therein can be taxed by a state law 
unless the United States expressly authorizes the same, and then 
only to the extent of such authorization. Mercantile Bank v. Oity 
of New York, 121 U. S. 138, 154, 7 Sup. Ct. 826. I am unable to 
see how the term "capital," as returned by Hill, the assistant 
cashier, can be construed to mean shares of stock. There is a clear 
and well-understood distinction between the terms "capital" and 
"shares of stock." When the assessor made his computation, he 
f ound $497,906 of stock. If this meant the value of the stock, we 
do not hâve the number of such shares, or by whom held. Unless 
the bank owned the shares of stock, the assessor had no right to 
assess the same to the bank. The law, both state and national, 
provides that the shares of stock shall be assessed, and to the 
owners thereof. The bill avers that there were varions individual 
stockholders of the said bank, holding varions numbers of shares 
of said capital stock in separate and distinct ownership. It cannot 
be assumed that the bank owned ail the shares of its capital stock. 
There is no list of the bank showing this. I do not think the re- 
tum that the bank made can be construed to be a return of the 
shares of the capital stock. It has been held that the capital of 
a bank is not subject to state taxation. If the bank gave in its 
capital for taxation, it is not estopped now from refusing to pay 
the same. It would be the same as listing property exempt from 
taxation, and there is no reason of justice or public policy which 
would preclude the bank from refusing to pay the same. Oooley, 
Tax'n, 263, 264; Dunnell Manul'g Oo. v. Inhabitants of Pawtucket, 
7 Gray, 277; City of Oharlestown v. Middlesex Co. Com'rs, 109 Mass. 
270. If the assessor made ont. the list, and assessed the capital 
or shares of stock to the bank, be had no right to do either. He 
should hâve known that the bank was not liable to pay taxes on 
the shares of its stock in solido; that that tax was due from the 
holders of such shares; and, as for the capital, that waa not per- 
mitted to be taxed. National Bank v. City of Eichmond, 42 Ped. 
877. 

The next question presented is as to whether the court has 
any right to enjoin the collection of this tax. It is claimed on 
behalf of the défendant that the receiver, Brown, should pay this 
tax under protest, and then recover the same back from the tax 
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collecter in an action at law. The tax in tliis case was made by 
law a lien upon the real estate of the bank, although not a tax 
on such real estate. The tax collecter was proceeding, under the 
provision of the state law, to sell the real estate described, and 
had advertised the same for sale. Such a sale as this would hâve 
created a cloud upon the title of the bank to the real estate sought 
to be sold. The deed given in pursuance of such a sale would be 
prima facie évidence that (1) the property was lawfuUy assessed as 
required by law; (2) the property was equalized as required by law; 
(3) the taxes were levied in accordance with law. Pol. Code Mont. 
§ 3897. In the case of Huntington v. Èailroad Co., 2 Sawy. 503, 514, 
Fed. Cas. No. 6,911, Judge Sawyer held that a deed in such a case 
would cast a cloud upon the title to the land named therein, and 
said : 

"In such case the court will interfère by Injunctlon to prevent a cloud belng 
cast upon the title. The court will enjoln the casting of a cloud upon the title 
in cases whereln the cloud Itaelf, when cast, would be removed." Pom. Eq. 
Jur. § 1345. 

In the case of Eailway Co. v. Cheyenne, 113 U. S. 516, 525, 5 
Sup. et. 601, 605, Justice Bradley, speaking for the court, said: 

"Bven the cloud cast upon his title by a tax *under whlch such a sale would 
be made would be a grlevance whieh would entitle him to go Into a court of 
equity for relief." 

In the following cases it is recognized that a court of equity will 
interfère to restrain the collection of an illégal tax when some 
established ground for équitable interférence is presented; Shel- 
ton V. Platt, 139 U. S. 591, 11 Sup. Ct. 646; Dows v. City of Chi- 
cago, 11 Wall. 109; Hannewinkle v. Georgetown, 15 Wall. 547; 
Lyon V. Alley, 130 U. S. 177, 9 Sup. Ct. 480. Cooley, Tax'n, 422-444. 
If the preyenting or removing a cloud upon a title is a recognized 
ground of equity jurisdiction, a law of a state which affords a 
légal remedy for the wrong complained of will not devest the court 
of equity of its jurisdiction in a proper case. In the case of Bar- 
ber V. Barber, 21 How. 582, 592, the suprême court said: 

"It Is no objection to equity jurisdiction in the courts of the United States 
that there is a remedy under the local laws; for the equity jurisdiction of the 
fédéral courts is the same in ail the states, and is not afiCected by the exist- 
ence or nonexistence of an equity jurisdiction in the state tribunal." 

See, also, Kirby v. Eailroad Oo., 120 U. S. 130, 137, 7 Sup. Ct. 
430. 

There is another considération presented in this case. The com- 
plainant is a receiver, and hence occupies a fiduciary relation to 
the creditors of said bank. In the case of Cummings v. Bank, 101 
U. S. 157, the suprême court said (in a case where a bank held a 
fiduciary relation to its shareholders), "It holds a trust relation 
which authorizes a court of equity to see that it is protected in the 
exercise of the duties appertaining to it." In City of Boston v. 
Beal, 51 Fed. 306, it was held that a receiver of an insolvent bank 
could not be required to pay the taxes on the shares of stock of the 
stoekholders, although the law requiring the bank, if solvent, to do 
this, woald be good. 
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Fop thèse reasons, I hold that an injunction pending this action 
Bhould issue, upon the complainant executing a bond to save de- 
fendants harmless on account of the issuing thereof, in the sum of 
15,000. 



KING V. WILLIAMSON et aL 

(Circuit Court of Appeals, Fourth Circuit May 4, 1897.) 

No. 183. 

iHJtJNCTioKS Pending Ejectmbnt. 

An Injunction obtained by a plalntiff In ejeetment to préserve the status 
quo pendente lite is properly dissolyed, and the blU dlsmlssed, when It ap- 
pears that judgment has been reudered for the defendanit In ejeetment. 

Appeal from the Circuit Court of the United States for the District 
of West Virginia. 

Maynard F. Stiles, for appellant. 
Campbell & Holt, for appellees. 

Before GOFF and SIMONTON, Circuit Judges, and BEAWLEY, 
District Judge. 

SIMONTON, Circuit Judge. This case cornes up by appeal from 
the circuit court of the United States for the district of West Virginia. 
Henry C. King claims to be the owner in fee simple of a tract of land 
containing about 500,000 acres, granted to Robert Morris on the 23d 
of June, n&5, lying in the states of Virginia, West Virginia, and Ken- 
tucky. In order to recover possession of a part of this tract which 
lies in West Virginia, he instituted actions of ejeetment in the circuit 
court of the United States for the district of West Virginia against a 
large number of persons, among whom are the appellees hère. Very 
soon thereafter, and as ancillary to said actions of ejeetment, he flled 
his bill on the equity side of the court against thèse appellees, praying 
an injunction against them from using the said land pendente lite. 
On the 4th of December, 1894, an order was issued on this bill against 
the said défendants, requiring them on a day certain to show cause 
why an injunction should not issue as prayed for in the bill, and in 
the meantime the usual restraining order was granted. On the 28th 
of February, 1896, the restraining order being still in force, but no 
formai order of injunction having been granted, the défendants âled 
their plea to the bill. In this plea they aver "that in the action of 
ejeetment of the said Henry C. King against M. B. MuUins, Alexander 
McClintock, and John McOlintock, wherein the said Henry C. King 
sought to recover possession of and an estate in fee in the same tract 
of 500,000 acres of land mentioned and described in the bill, upon a 
trial thereof before this honorable court and a jury impaneled there- 
in, it was, to wit, on the 27th of February, 1896, by the judgment and 
considération of this honorable court, adjudged that the said Henry 
C. King had no right to recover the possession of the said land, or any 
part thereof, and that he had no title in fee or otherwise thereto, or to 
any part thereof; which judgment still remains in full force and 
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effect, unreversed and unappealed from. • • ♦ Thèse défendants 
aver that the land mentioned and described in the bill is the same 
land, and none otlier, as the land so sought to be recovered in said 
action of ejectment against said Mullins and McOlintocks, and the 
same for wliich it was adjudged the said Henry G. King has no right 
to recover." The plea prayed the bill be dismissed. This plea, and, 
presumably, the joinder thereon, came on to be heard, and the circuit 
court held the plea sufiBcient, and valid in law. Thereupon the bill 
was dismissed. To this action of the court exception was taken, 
and an appeal was allowed and the cause is hère on assignments of 
errer. 

It is not necessary to discuss in détail thèse assignments of error. 
The case comes within and is controlled by the principle settled in 
the case of King v. Buskirk, the de'cision of which was announced 
at the February term of this court, 1897, 24 0. 0. A, 82, 78 Fed, 233. 
The granting or the refusai or the dissolution of an injunction on a 
bill flled ancillary to an action of ejectment at law is whoUy within 
the discrétion of the court. It is for the chancellor to say, after the 
examination of the claim of title in the complainant, whether the 
showing prima facie is such as to render it proper to préserve the 
status quo. Poor v. Carleton, Fed. Cas. 'So. 11,272. When such an 
injunction is granted, it goes upon the idea that the property should 
be preserved until one or the other of the parties shows the best title 
to it, for the purpose of preventing irréparable mischief. But if it be 
made to appear to the chancellor at the hearing, or at any time after 
an injunction has been granted, that the injury is not of the irrép- 
arable character alleged, or that compensation may be afforded in 
damages, or that the title set up by complainant is not good, there 
can be no reason why the injunction should not be dissolved. The 
action of the chancellor does not conclude the claim of title of the 
complainant, and it can hâve no effect on the action at law. Ail 
that he does is to détermine from the circumstances surrounding the 
case whether the ordinary course should be followed, and the party 
plaintifiE be made to establish his right by the verdict of a jury, before 
depriving défendant of possession, or whether the equities of the case 
demand that the défendants be restrained from use of the land while 
the plaintiff is proceeding to prove his title. This conclusion the 
chancellor may reach either by an inspection of the record, or by afB- 
davits, or by formai pleadings and évidence. In, the présent case, 
after présentation of certain facts relating to the claim of complain- 
ant, the considération of thèse facts, and after argument, he conclud- 
ed that it would not be équitable to allow the restraining order to 
remain in force. As the bill was flled solely for the purpose of ob- 
taining an injunction pendente lite, the natural resuit of his con- 
clusion was the dismissal of the bill. We see no error in this exer- 
cise by him of his discrétion. The circuit court decree is affirmed. 
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BKBÏFOGLB et aL v. WALSg et al. 

(Circuit Court of Appeals, Seventh Circuit. May 3, 1897.) 

No. 350. 

1. Vendor and Pubchabbb— Rbscission— Rbstoration op Status Quo. 

To entltle plalntlffs to resclnd a contract of sale and repurchase, upon the 
ground that It was obtained by fraudulent means, they should, before brlng- 
Ing suit, hâve oflered to place défendant In statu quo, by offering to returu 
certain notes whloh had been surrendered to them as a part of the contract, 
and to repay to défendant, with Interest, whatever sums It had pald out in 
eompliance with the contract. 
S, 8ame— Contract of Sale and Repurchase. 

Where the parties to a contract of sale and repurchase, in whlch tlme 
Ib made the essence of the conjtract, were not deallng at arm's length, 
but there had been prevlous relations between them of partnership and 
of mortgagor and mortgagee, the purchaser having prevented the ven- 
dors from repaying the purchase priée within the tlme prescriljed by 
Interfering with negotiatlons by them for a sale of the property, whlch 
Interférence was in pursuance of a eonsplracy long before entered upon to 
cheat the vendors by forcing them to part with the property at a prlce 
greatly less than Its value, it is wlthln the power of a court of equlty to 
extend the tlme wlthin whlch the purchase priée should be repald. 
8. Samb — Corporations— LiABiLiïT for Fradd of Officers. 

A corporation, whether private or quasi public, llke a trust company 
or a national bank, cannot be aUowed Immunity for participation in a 
fraud whereby one has been forced to part with his property at less than 
Its value, and It Is immaterlal whether the corporate participation was the 
resuit of action by a board of directors or by a président or other offlcer 
In actual and presunmbly authorlzed control. 
4, Samb— Pahol Tbstimont as to Written Contract. 

Proof of oral promises made at the tlme of a written contract is com- 
pétent to show the good or bad falth of the parties in the transaction and 
In their subséquent conduct. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

The question presented by thls appeal Is whether upon the facts averred 
in the amended bill, to whlch the circuit court sustained demurrers, the appel- 
lants, who were complalnants below, are entltled to équitable relief.' The 
original bill was flled on the BOth day of October, 1894, and a temporary 
Injunctlon granted, whlch, after the flUng of the answers, Was dissolved on 
the ground that the averments of the bill were not sufllcient. 71 Fed. 898. 
The amended blU fllls 62 pages of the prlnted record, and dUCers from the 
original only in being more spécifie and full in its allégations of fraudulent 
purposes, promises, représentations, and conduct on the part of Walsh and the 
Equitable Trust Company at the tlme of making and after the exécution of 
the contracts of June 8, 1804. The foUowlng summary is deemed sufflcient 
for an understanding of the case and of the questions to be determlned: 

After averment of the cltlzenship of the parties, It is alleged that in 1891 
the appellants William L. Breyfogle, W. C. Winstandley, and one Thornton 
caused to be organized, under the laws of Kentucky, the Bedford Stone- 
Quarries Company, whlch for brevlty wlU be called the "Stone-Quarries Com- 
pany," with a capital of $1,000,000, whlch corporation acquired the stone- 
quarry properties of two other corporations, Issulng for that purpose flrst 
mortgage bonds to the amount of Ç500,000, of whlch Thornton received 
$50,000, together with $100,000 of the capital stock, the appellants recelvlng 
the remaining $450,000 of the bonds and the remainlng $900,000 of the 
stock, under an agreement with Thornton that, 1q considération of the stock 
and bonds, they would aequire for the Stone-Quarries Company the property 
of the Oolitic Stone Company, one of the two corporations mentloned, whlch, 
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It ts alleged, the appellants dld acqulre by the payment In cash to the Oolltic 
Stone Company, represented by Voris, of $50,000, and the dellvery to It of 
5275,000 of sald bonds, of whlch $250,000 were Intended as seeurity for the 
payment of the further cash sum of $150,000, which, by subséquent agreement, 
was reduced to $140,000, a part of whlch sum was paid with money borrowed 
through the appellee Walsh, and became a portion of the $542,720.95, for 
which the appellants on the 8th of June, 1894, were indebted to the Equitable 
Trust Company, as hereinafter stated; that the $50,000 cash payment to the 
Oolitle Stone Company was also borrowed by appellants from the Chicago 
National Bank, of which Walsh was président, upon the pledge of $175,000 
of the bonds of the Stone-Quarries Company. The bill then avers that, after 
the purchase of the property of the Oolltic Stone Company, the construction 
of a short railroad being deemed necessary to fully develop the stone quarries, 
the appellants entered into an oral agreement wlth Walsh, by which ail the 
money necessary to pay the balance of the purchase prlce due the Oolltic 
Stone Company (except $30,000 to be paid by appellants), and to construet and 
equip the railroad, and to Improve and develop the quarries, should be 
"advanced and fumlshed, or caused to be advanced and furnlshed," by Walsh, 
as needed; that out of the profits of the business, or out of the proceeds of 
the sale of bonds of the Stone-Quarries Company and the Belt Railway Com- 
pany (organized to construet the railroad), or out of the sale of the properties 
of the companies, there should be paid to the appellants the amounts advanced 
by them-, and the value of their interest at the tlme the agreement was 
made, and the advances made or caused to be made by Walsh, and that the 
balance, belng the profits of the enterprise, should be dlvlded, one-half golng 
to the appellants and one-half to Walsh; that to carry out thls plan there was 
organized by appellants, wlth a capital stock of $250,000, the Bedford Belt 
Railway Company, which immediately Issued flrst mortgage bonds to the 
amount of $250,000; that ail thèse bonds were dellvered to appellee the Equi- 
table Trust Company, from whlch, through Walsh, $300,000 were borrowed 
and expended in the construction and equipment of the proposed railroad; but 
that, notwlthstanding the completion of the railroad by means of the loans 
thus procured, Walsh refused In May, 1893, to advance the money necessary 
fully to complète the. work of developlng the stone quarries, by reason 
whereof the appellants were compelled either to advance or to Incur liability 
for $50,000, whereby they became "so flnanclally embarrassed and distressed 
as to be unable to advance any further money," and the Stone-Quarries Com- 
pany, on June 20, 1893, executed an assignment for the beneflt of credltors 
to appellant Breyfogle, who remained in possession of and conducted the 
business of the company until "July 10, 1894, when Its property was sold by 
order of the court for the sum of $7,700 to B. C. Ritsher, who purchased for 
the beneflt of Walsh and the trust company. It is further alleged that Thorn- 
ton's interest in the Stone-Quarries Company was purchased prlor to September 
1893, by appellants, for $48,000, of whlch Walsh caused to be advanced to 
appellants $40,000 upon the seeurity of $50,000 of the Stone-Quarries Compàny's 
bonds; that by this purchase appellants became possessed of ail the stock of 
the Stone-Quarries Company; that they also owned ail the bonds of that com- 
pany, and ail the stock and ail the bonds of the Belt RaJlway Company, subject 
only to the pledges thereof to secure the loans made to them through Walsh, 
and subjeot to the rlght whlch, as alleged, Walsh had In the profits of the 
enterprise. 

It is averred that, for the advances thus obtained from time to time, the 
appellants executed notes to Walsh; that on the 31st of March, 1894, ail thèse 
advances ($65,000 of the purchase priée of the OoKtlc Stone Company property 
being stUl unpald) were represented by two notes signed by appellant Brey- 
fogle, payable to his own order, and by hlm Indorsed, one for $300,000, dated 
January 31, 1894, and due 15 days after demand, and the other for $166,677.95, 
dated March 31, 1894, and due 15 days after demand; that as collatéral for 
thèse notes Breyfogle dellvered ail the stock and ail of the bonds of the Belt 
Railway Company, and ail of the bonds of the Stone-Quarries Company (the 
latter belng subject to a prier pledge to secure the payment of the balance of 
$65,000 of the purchase prlce of the Oolitle Stone Company property), and also 
promissory notes of thlrd parties for small amounts; that the principal notea 
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each contained the usual clause, In gênerai use in Chicago, describlng the 
collatéral, and authorizlng Its sale at any tlme after maturity (or before, If, 
In the judgment of the légal holder, any such collatéral should be depreciatlng 
In value), at publie or private sale, "wlth or without notice or demand of any 
iiind," and authorizlng the légal holder of the note to purclmse at such sale. 
The biU avers, further, that ail of thèse notes vrere delivered to Walsh upon 
the understanding that, if used by him for the purpose of borrowing money 
to prosecute the work contemplated, he (Walsh) 'Vould attend to the payment 
or renewal" thereof, and prevent the sale of the securities; that the note for 
$166,677.95 was held by the Chicago National Bank up to the 7th day of 
April, 1894, when the bank transferred the same to the Equitable Trust Com- 
pany, which then held the note for $300,000, and that on the lOth day of April, 
1894, the Equitable Trust Company demanded of appellant Breyfogle payment 
of the two notes, whereby, under the terms thereof, both (aggregating $466,- 
677.95 and interest) became due and payable, and the Equitable Trust Com- 
pany becaine in law entitled to sell the collaterals at private sale, wlth or 
without notice. 

It is further averred that Walsh gave a false reason for not furnishing 
more money, pretending that on account of the panic he could not obtain it, 
when in fact he was able to procure ail the money needed; that knowing the 
value of the properties, and being aware of the flnancial embarrassments of 
the appellants, on or about the 5th of April, 1894, he entered into a conspiracy 
with the Equitable Trust Company, of which he was président, to cheat and 
defraud the appellants of their interest in the property, and to procure from 
them without considération a release from ail liability on account of his 
agreement with them; that ail subséquent steps and movements by him and 
by the Equitable Trust Company in the premlses were planned with a view 
to effect the purpose of the conspiracy; that for that purpose the trust Com- 
pany, at the instigation of Walsh, demanded of Breyfogle the payment of hi» 
notes, and, Breyfogle having thereupon applied to Walsh to carry out his 
agreement and prevent the sale of the bonds and stock by the trust company, 
Walsh repudiated the agreement and threatened that unless the notes were 
paid he would cause the bonds and stock to be sold as provlded in the powers 
of attorney contained in the notes; that thereupon the appellants applied to the 
trust company, but that neither that company nor Walsh would enter into 
any negotiation with them, unless they would abandon ail claim that Walsh 
was liable to them as a partner in respect to the property, and that, unable 
to do otherwise, they assented to the exécution of the three contracts of June 
8, 1894, of which the foUowing is the substance: The first agreement, which 
was between the trust company and the plaintiffs, was, in substance, a sale 
by the plaintiffs of the bonds and stock of the Stone-Quarries Company and of 
the railway company, also of two notes of $5,000 e.ach of the railway com- 
pany, three notes of the Stone-Quarries Company amounting to $14,898.41, and 
the note of Samuel Chandler for $1,800, in considération of the cancellatlon and 
surrender to the plaintiffs of the two notes of $300,000 and $166,677.95, and 
the payment by the trust company of the balance due Voris, for the Oolitic 
Stone Company, under the contraet between him and Bre.yfogle, which balance 
amounted to $65,000 and Interest from April 1, 1894. By the second agree- 
ment, which was between Walsh and the appellants, each released the other 
from ail clalms and demands of every name and nature, and the appellants 
especlally released Walsh from ail claims against him as a partner. The 
third agreement was between the trust company and Breyfogle, representing 
the appellants, and provided for the repurclmse from the trust company by 
Breyfogle of the bonds and stock of the Stone-Quarries Company and the railway 
company, the two notes of $5,000 each of the railway company, the three notes 
foi" $14,896.41 of the Stone-Quarries Company, and the note of Chandler for 
$1,800, the considération of the repurchase being $542,720.95, with interest 
thereon at 6 per cent, from June 8, 1894, to the date of payment, and In 
addition thereto such sum or sums as should hâve been paid out by the trust 
comp&ny after the date of the agreement to pay any outstanding indebtedness 
of the Stone-Quarries Company or of the railway company, or to f urnish work- 
ing capital for the Stone-Quarries Company or for the railway company, or to 
purchase any lien or outstanding title, claim, or equity of rédemption, in or 
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upon the property o( elther Company, or to proteet elther company or the prop- 
erty of elther, and which should net hâve been repald to the trust company, 
together with Interest upon ail such sums at the rate of 6 per cent, per annum. 
Payments were to be made as foUows: On or before November 1, 1894, 
$225,000, with 6 per cent, interest from June 8, 1894, to the date of payment; 
on or before January 1, 1895, Ç317,720.95, with 6 per cent. Interest from June 
8, 1894, to the date of payment, and In addition thereto ail such sums as 
should hâve been paid out by the trust company for the purposes above 
mentioned. Time was declared to be of the essence of the agreement, and, 
upon the default of Breyfogle to make the payments above mentioned within 
the time provided by the agreement, the agreement was to be null and void, 
unless the trust company should otherwise expressly elect. In case the trust 
company elected net to déclare the agreement null and void, It was requlred 
to commence suit to enforce the same against Breyfogle within five days after 
the default. 

It is alleged that in the negotiations whlch ended in the exécution of thèse 
contraots Walsh and the trust company repeatedly stated to Breyfogle that 
neither of them had any désire to acquire the property or to make any profit 
out of it, and promised that they would give appellants every possible ald 
in their efforts to raise money, would keep the agreements secret, and that 
if the property of the Stone-Quarries Company should be sold under the decree 
of the circuit court of Lawrence county, and should be purchased by Walsh 
or by the trust company, the purchase should inure to the benefit of the 
appellants; that the appellants relied upon thèse représentations and promises, 
without which they would not hâve entered Into the agreements; that immedl- 
ately after the making of the agreements the appellants proceeded to endeavor 
to make some arrangement whereby they might be able to make the payments 
required by the agreement of repurchase, to which end Breyfogle opened 
negotiations with Messrs. Harvey Fisk & Sons, of New York, by which, if 
consummated, the appellants would hâve been able to obtain for their interest 
in the quarries property at least $400,000 over and above the payments to be 
made to the trust company; that the negotiations failed because of repeated 
violations of their promises by Walsh and the trust company, who shortly 
after the agreements were made entered into negotiations with divers persons, 
some of whom are named in the bill, for the purpose of preventing a sale of 
the property by the appellants, and, with a vIew of Inducing them to refrain 
from dealing with the appellants, informed them of the nature and terms of 
the agreements, and of the financial émbarrassments and distress of the 
appellants, and promised and heid out to them that if they would not deal 
with appellants they could, after November 1, 1894, deal more advantageously 
with Walsh and the trust company; that at the instigation of Walsh a com- 
munication was sent to Harvey Pisk & Sons, to the efiiect that Breyfogle's 
statements to them in respect to the value of the property were false, though 
they were in fact true; that by thls and by other représentations, which are set 
out In détail, Harvey Fisk & Sons were induced to abandon tlie negotiations, 
and the appellants were prevented from effecting any disposition of the 
property; that the promises and représentations made by Walsh and the trust 
company, in order to obtain an exécution of the agreements by the appellants, 
were not made in good faith, but with an intent to violate them, for the 
purpose of preventing a repurchase of the property by the appellants; that 
although the agreement of sale purports to be an absolute eonveyance, and 
although by the strict terms of the agreement of repurchase the trust com- 
pany would, upon the failure of the appellants to make the payments within 
the time speclfied, be empowered apparently to déclare the rights of the 
appellants in the property forfeited, yet in equity and good conscience the 
agreements of sale and repurchase are and always hâve been in fact only a 
mortgage, and the title to the stock and bonds has never been held by any 
of the respondents otherwise than in trust to secure the repayments to the 
trust company of any moneys that might be due it from appellants on aceount 
of the transactions mentioned; that aU moneys advanced by the trust company, 
and Interest thereon, hâve been paid to it by Walsh, but that, if that company 
has not been repald in fuU by Walsh or otherwise, the appellants are ready 
and wllllng and ofler to pay to it within such time as the court may decree 
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ail such sums as upon an accounting had under the direction of the court shall 
be found to hâve been advanced by It over and above repayments; also to pay to 
Walsh, though he bas no right to demand It, within such tlme as the court 
may direct, ail such sums as inay be found tp be justly and equitably due him, 
and to perform any and ail acts that may be decreed to be performed by 
them. 

The prayer of the bill, so far as it need be stated, Is that the agreement of 
release eutered Into between the plaintiffs and Walsh may be adjudged null 
and void; that the agreement of sale and the agreement of repurchase may 
be adjudged to hâve no other force or efCect than a mortgage, and that the 
property may be decreed to be held In trust only for plaintlfts and Walsh and 
as securlty for the payment of the moneys advanced by the trust company, 
and not repaid to it, and for the satisfaction of the liabiUties incurred by it; 
that an account may be tafcen of the moneys and properties advanced by 
plaintiffs and Walsh and the trust company in and about the property over 
and above the amounts, if any, received by them, or either of them, including 
the moneys paid to Voris, together with ail outstanding liabilities incurred by 
Walsh and the trust company in and about the property; that the damages 
sustained by plaintiffs by reason of the fallure of Walsh to advance the moneys 
necessary for the development and improvement of the property may be 
ascertained, and Walsh charged therevrith; that the indebtedness of the 
Bedford Stone-Quarrles Company may be aseertained, and the payment of 
the same provided for; that if, upon a just accounting, It shall appear that the 
trust • company bas not already received repayment in fuU, plaintiffs may be 
permitted to redeem the stock and bonds of the companles and the other prop- 
erty mentioned in the agreement of repurchase by paying to the trust com- 
pany, within such time as the court may direct, such an amount as upon such 
accounting the trust company shall be entltled to recelve from plaintiffs, whlch 
amount plaintiffs are ready and. willing and offer to pay, and that the respec- 
tive rights and Interests of plaintiffs and Walsh in and to the property may be 
determined; declared, and adjusted in such manner as may seem équitable 
and just,- and that the plaintiffs may hâve such other and further relief as to 
equity may appertain. 

Hiram T. Gilbert, for appellants. 

A. W. Green, Henry S. Eobbins, A. F. Hatch, and Lockwood 
Honoré, for appellees. 

Before WOODS, JENKINS, and SHOWALTEE, Circuit Judges. 

WOODS, Circuit Judge, after making the foregoing statement, 
delivered the opinion of the court. 

The allégation in the bill that, in equity and good conscience, 
the agreements of sale and repurchase constitute a mortgage is at 
most only the statement of a légal conclusion, and whether tenable 
need not be considered, because it bas not been relied upon in the 
argument hère. The propositions asserted in the brief for the appel- 
lants are that the trust company, as a mortgagee, was bound to deal 
fairly with its debtor, and that its purchase of the equity of rédemp- 
tion will be set aside if consummated by oppressive or other unfair 
means; and that Walsh, being a partner of the appellants, was bonnd 
to exercise towards them the utmost good faith. The necessary 
implication is that the agreements are what they purport to be, con- 
tracts of purchase and of resaJe, and not the mère substitution of one 
form of pledge or security for another, and the contention is that they 
ought to be set aside because obtained by oppressive and fraudulent 
means. But, assuming that the averments are otherwise suffleient, 
the bill does not show a case for relief on that theory, because it is not 
alleged that the necessary steps were taken or offers made, before the 
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bringing of the suit, to place the parties in statu quo. The rule in 
that regard is too familiar to need restatement. The making of the 
agreements in question worked essential changes in the situation of 
the parties. Prior conti-acts were annulled. Instead of pledgee 
the trust company became owner. It released the appellants from 
Personal obligation on the demands then held by it, and in addition 
bound itself to pay |65,000 to Voris. Walsh was released from lia- 
bility, and at the samé time surrendered his rights under the alleged 
agreement of partnership. To be entitled to a cancellation or 
rescission of the agreements it was theref ore necessary that the appel- 
lants, before bringing the suit, shouid themselves hâve offered to 
cancel the agreements, shouid hâve returned or offered to return to 
the trust company the Breyfogle notes which had been surrendered, 
and hâve repaid or offered to repay to that company, with interest, 
whatever sums it had paid to Voris or otherwise had expended. They 
could not treat such sums as an addition to their debt to the trust 
company, and so retain a beneflt from the agreements which they 
sought to hâve rescinded. 

It follows that, if the appellants can hâve any relief upon this 
bill, it must be upon the assumption that the contracts of June 8, 
ISM, were valid and became conclusive of the status and rights of 
the parties at that time. We are of opinion that a case for relief 
on that theory is shown. The agreement for the resale of the prop- 
erty to appellants contains the harsh, though not illégal, provision 
that time shall be of the essence of the con tract; and we quite agrée 
with the proposition in the brief for appellants that, even had there 
been no promises by the trust company and Walsh that they would 
not interfère with efforts of the appellants to dispose of the property 
in order to obtain the money necessary to pay the purchase price as 
stipulated, it would hâve been bad faith on the part of Walsh to in- 
terrupt, as he is alleged to hâve done, the negotiations with Harvey 
Fisk & Sons, and, if by that or other like means the performance of 
the contract by the appellants within the required time was prevent- 
ed, it ought not to be beyond the power of a court of equity to extend 
the time within which the purchase price shouid be paid. Whether 
in such a case, when the parties had dealt at arm's length, equity 
would interfère, is not the question presented. The case hère is 
différent. There had been previous relations between the parties, as 
it is alleged, of partnership and of mortgagor and mortgagee. It is 
shown that the purpose of Walsh and of the trust company was de- 
ceitful from the beginning; that, in order to induce the appellants to 
enter into the agreements, they made représentations of their wishes 
and aims concerning the property which were false; that they made 
promises which they intended not to keep; and that the subséquent 
interférence with the efforts of the appellants to dispose of the 
property was in pursuance of a conspiracy long before entered 
upon to cheat the appellants by forcing them to part with the 
property at a price greatly less than its alleged value. If the 
facts in this respect were as chargea, there ought to be no ques- 
tion of the power of the court to give relief, both against Walsh 
and against the trust company represented by him in the transac- 
80 F.— 12 
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tion. Not in justice or common honesty, nor upon any considéra- 
tion of public policy, can a corporation, whether private or quasi 
public, like a trust company or a national bank, be allowed im- 
munity for participation in a fraud, and, in such a case as this, 
it is immaterial whether the corporate participation was the re- 
suit of action by a board of directors or by a président or other 
offîcer in actual and presuinably authorized control. 

It is urged on behalf of the appellees that, the contracts between 
the parties having been reduced to writing, ail oral promises by 
Walsh and by the trust company are merged in the agreements, 
and are not to be considered, The gênerai rule on the subject 
is familiar, and likewise the exception from the rule of purely 
collatéral contracts, which may be left in paroi; but the question 
hère is not of the obligatory force of the alleged promises as such, 
but what do they show of the good or bad faith of the parties in the 
transaction in connection with which they were made and in their 
subséquent conduct? On that point whatever was said and done by 
Walsli, representing, as hë did, the trust company, was clearly rele- 
vant and compétent. 

One form of appropriate relief, if thé bill should be sustained 
by the proof, manifestly would be an extension of time beyond the 
date of the decree for the payment of each installment of the pur- 
chase price, with interest, according to the contract; and, if addi- 
tional sums are found to be due, the payment thereof sihould also 
be required. The time allowed should be reasonable, — perhaps 
equal to but not greater tban was originally agreed upoo by the 
parties. Whether relief could be made effective in some otiier 
form, upon the theory of constructive trust, for instance, as deflned 
in section 1053, Pom. Eq. Jur., quoted in Angle v. Railway Oo., 
151 U. S. 1, 27, 14 Sup. et. 240, has not been discussed by counsel, 
and need not now be considered. The decree below is reversed, 
with direction that the respective demurrers of Walsih and the 
Equitable Trust Company to the amended bill be overruled, and 
that further proceedings be had in accordance with this opinion. 



HBNSZBY et al. r. LANGDON-HENSZET C50AL MIN. OO. 

(Carcult Court, B. D. North Oarolina. March 26, 1897.) 

1. Rbceivers— Pétition for Rbmov al— Motion for Leavb to Ikspect Mimb. 
A pétition by a stockholder and bondholder of an Insolvent company to 
Inspeet a mine either In person or by agent, with a view to having the 
reeelver In charge thereof removed, is in the nature of a motion made 
for the production, by parties, of books or wrltlngs In tlieir possession, or 
motion for inspection of writings or examination of parties before trial, 
and being made by a party in interest, and entitled to the knowledge sought 
will be granted by a fédéral court. 

8. Samb— Evidence. 

An Inspection made pursuant to such a pétition gives the party Inspect- 
Ing only the ordinary powers, and hls report is subject to the same rules 
of évidence as the testlmony of any other witness. 
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John W. Hinsdale, for petitioner S. P. Langdon. 
MacEae & Day, Womack & Hayes, and Simmons & Ward, for re- 
ceiver. 

SIMONTON, Circuit Judge. A pétition bas been filed in the main 
cause by S. P. Langdon, a stockholder and bondbolder of the défend- 
ant Company. The purpose of the pétition is to secure the removal 
of the reeeiver. One of the grounds for removal is mismauagement 
and waste on the part of the reeeiver. The reeeiver is in charge of 
the mines worked by the company, and in exclusive possession of 
them, under the order of this court. The motion now under consid- 
ération is that the petitioner, S. P. Langdon, be permitted to examine 
the mines by a person named Davis, in order that he should see if the 
grounds upon whlch he has based his pétition are well founded. 
This motion the reeeiver resists. The discussion of the motion seems 
to proceed on the idea that, if the motion be granted, the person se- 
lected by Langdon will be clothed with a sort of oflftcial responsibil- 
ity, and will make a report for the considération of the court with 
more or less authority. This is by no means the case. If the motion 
be granted, Davis will be the agent of Mr. Langdon; no more and 
no less. He may or may not testify to ail that he sees. If he does 
testify, his évidence will be taken as that of any other witness, sub- 
ject to any proper exception, liable to any rebuttal, and exposed to 
any attack. Neither the court, nor any party to the cause, — least of 
ail the reeeiver,— will be responsible for him in the smallest degree. 

The motion appears to me to be analogous to the motion made for 
the production, by parties, of books or writings in their possession, 
which contain évidence pertinent to the issue (Eev. St. U. S. § 724), 
and to the motions under the Code practice for admission or inspec- 
iion of writings or examination of the parties, before trial. The peti- 
tioner, a party in interest in the main cause, one of those whom the 
reeeiver represents, wishes to examine the mines in charge of the re- 
eeiver. He cannot do so in person. He wishes to do so by agent in 
whom he confldes. He is entitled to this knowledge. It is for him- 
self only, certainly, in the flrst instance. It is ordered that the peti- 
tioner hâve aceess to the mines for the purpose indicated at such time 
as will not interfère with the working thereof, either in person or by 
any one agent whom he may sélect. The reeeiver may require that 
he himself or some other person selected by him shall accompany the 
agent selected by the petitioner; this visit to be limited to one occa- 
sion, the petitioner to be at liberty to employ as his agent Evan H. 
Davia. 
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CONTINENTAL TRUST 00. OF NEW YOBK T. AMERICAN STJRBTY 00. 

(Circuit Court of Appeals, Seventh Circuit. May 3, 1897.) 

No. 316. 

1. MOKTOAOBS— RbSBRTATION OF LiBH IN FOEBCLOBORŒ DkCEBB, 

A foreclosure decree for the sale of a mortgaged railroad provlded that, 
wlthin 20 days after the confirmation of the sale, the purchaser should 
pay of the purchase money a sum sufflclent wlth the cash payment to pay 
the costs and claims that should hâve been adjudged to be due as court and 
receiver's Indebtedness, and to be prior In equity to the lien of the mort- 
gage, excepting such final decrees as mlgbt hâve been superseded, and that 
upon such payment the purchaser should be let loto possession, and that 
the deed to the purchaser should reserve to the court fuU power on his 
default to retake possession of the property, and forthwith resell the same; 
It being further provlded that the resldue of the purchase money not re- 
quired to make the payments stated should be paid by the purchaser from 
tlme to tlme upon the amount finally adjudged by the court to be due upon 
court and receiver's Indebtedness, the surplus, if any, left after payment 
of such indebtedness, to be dlstrlbuted pro rata upon the coupons and bonds 
secured by the mortgage. Held, that the court In efCect reserved a lien for 
the purchase money of as great dlgnity as a purchase-money mortgage 
executed by the purchaser would be, and ail subséquent purchasers were 
bound thereby, and the holders of preferred claims subsequently adjudl- 
cated had the rlght to Invoke the power of the court to enforce that lien. 

8, SAMB — BONA FiDE PUBOHASBB. 

The purchaser at the foreclosure sale belng the représentative of the 
mortgage bondholders, hls conveyance by qultclalm deeds to several différ- 
ent corporations, afterwards consolidaited, dld not constltute the Consoli- 
dated corporation a bona flde purchaser wlthout notice, even if that were 
materlal, the considération paid belng expressed to be the capital stock of 
the nfiw Company, the old bondholders thus becomlng stockholders of the 
new corporation; and bondholders under a mortgage executed by the new 
corporation, being notifled by the récitals of the mortgage, took thelr bonds 
subject to the purchase-money lien. 

8. SAMB— SURETT m SUPEBSBDBAS BoND— SUBROGATION. 

The foreclosure decree provi-ded that the purchaser should hâve the rlght 
to appeal from any final order decreelng the payment of claims adjudged 
to be entîtled to prlorlty as court and receiver's indebtedness, the decree 
excepting from présent payment such final decrees upon claims as may 
hâve been superseded by proper appeal bond. A company to which the pur- 
chaser appUed to sign such a supersedeas bond belng unvcllling to do so 
unless, by the decree of confirmation, the bond should be made a superlor 
lien to ail others upon the railroad property, it was provlded In the decree 
of confirmation that the amount secured by any such supersedeas bond 
"shall be consldered as part of the purchase money, to enforce payment of 
vrhlch the court may retake sald property, or any part thereof ." The de- 
cree to supersede whlch the bond was executed decreed the claims adjudged 
to be "a prlor and paramount lien upon ail the railroad property." Helê, 
that the surety entered Into the suretyship upon the express condition that 
the purchase money of the road should be the primary fimd for the pay- 
ment of such claims, notwithstandlng the appeal; and, havlng taken an 
assignment of the claims whieh It was obligated as surety to pay, It Is 
subrogated to the rlght of the claimant to payment out of the purchase 
money, as against mortgage bondholders who acqulred thelr rlghts pur- 
suant to the decree of confirmation. » 

Appeal from the Circuit Court of the United States for the District 
of Indiana. 

The Toledo, Cincinnati & St Louis Railroad Company, a eonsoUdated corpo- 
ration, owned and operated a Une of raJlway extendlng from .Toledo, in the 
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State of Ohio, through the states of OMo, Indlana, aad Illinois, to the clty of 
Bast St. Louis, In the latter state. The Toledo or Bastern Division of this 
road extended from Toledo to the city of Kokomo, In the state Of Indiana; 
the Western or St Louis Division from Kokomo to East St Louis. Thèse 
divisions had been separately mortgaged prior to the consolidation. Upon de- 
fault in the payment of thèse mortgages, foreclosure suits were commenced in 
the circuit court of the United States for the district of Indiana, — one for the 
foreclosure of the mortgage upon the Toledo DivlBlon, and two suits, which were 
subsequently Consolidated, for the foreclosure of the mortgages upon the St. 
Louis Division. Prior to the decrees In thèse several foreclosure proceedings, 
a number of intervening pétitions were filed by trustées under car trusts, and 
by holders of other elalms of simllar character, each daiming payment out 
of the mortgaged premises and property in priority to the bonds seeured by 
the mortgages sought to be foreclosed. Thèse pétitions were contested, and, 
at the time of the entry of the decrees of sale in the foreclosure suits, many 
of thcm were still pending and undetermined. Receiver's certiiicates had beeu 
issiied ùnder order of the court in the action for foreclosure upon the mort- 
gage upon the St. Louis Division, the validity of which was disputed, and this 
questioh also remalned undetermined upon the entry of the decree. On No- 
vember 12, 1885, decrees of foreclosure and sale were entered in the foreclosure 
suits. The decrees were similar in character, and found that the respective 
mortgages were paramount and first liens upon the property described in them, 
"subject only to such court and receiver's indebtedness as" had theretof ore been 
or might thereafter be decreed to be prior in equity to the lien of said mort- 
gage"; and after the usual provisions for the sale of the mortgaged railroad 
at not less than the upset price fixed by such decree, a speeifled portion whereof 
was to be paid in cash, each decree provided that, within 20 days from and 
after the confirmation of the sale thereunder, the purchaser should pay, of the 
unpaid purchase money for which said mortgaged property was sold, a sum 
sufflcient, wlth the cash payment to be made at the time of sale, to pay and 
discharge the court costs, the master's fées, solicitor's fées, counsel fées, and 
the daims and debts, including the taxes legally due upon the mortgaged prop- 
erty that should hâve been then and prior thereto found and determined and 
flnally adjudged and decreed to be due and payable as court and receiver's tn- 
debtedness, and to be prior and superior in equity to the lien of the mortgage 
thereby foreclosed, excepting such final decrees upon daims and debts as 
might hâve been superseded by proper appeal and supersedeas bonds, and, upon 
such payment, the purchaser should be let into the possession, use, and enjoy- 
ment of the railway and property purchased, subject to the stipulations there- 
inafter set forth; that upon confirmation of the sale, and upon payment within 
20 days thereafter of such part of the purchase money as might be required 
fully to eomply wlth the provisions of the decree, the masters should delîver 
to the purchaser a deed of conveyance of the mortgaged railroad and property, 
which deed should eontain an express stipulation reserving to the court, and 
the court reserved, full power and jurisdlction over the mortgaged property, 
wlth fuU authority and power, upon default of the purchaser In complying wlth 
the requlrements of the decree respecting payment of the purchase money, to 
retake possession of the railway and property, and forthwlth resell the same; 
that the deed should eontain the further stipulation that the purchaser and 
hls assigna should forthwith yield possession of the railway and property upon 
the order of the court entered upon default of the purchaser in the payment 
of purchase money required by the order of the court. Bach of the decrees 
further provided that the residue of the purchase money not required to make 
the payments above stated should be paid by the purchaser from time to time 
upon the amounts found and determined and flnally adjudged by the court to 
be due and payable upon court and receiver's Indebtedness, and to be prior and 
superior to the lien of the mortgage thereby foreclosed, such payments to be 
made by the purdhaser, upon 20 days' notice, upon the order of the court requir- 
Ing such payment, until the entire purchase money should be exhausted, if it 
should require the entire purchase money to pay and discharge said court and 
receiver's indebtedness, and that, if any surplus be left after full payment of 
tbe court and receiver's indebtedness, the same should be distributed pro rata 
upon the coupons and bonds seeured by the mortgage, until the same should 
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be fully paid; that, In maklng payment Ot any surplus of the purchase money 
left after full payment of the court and recelver's Indebtedness, the purchaser 
Bhould be allowed to make payment In the bonds and coupons to wMch the 
same may be applicable, which were to be receivable for such sum as the 
holder would be entltled under the distribution accordlng to the prlorities ad- 
Judged. It was also provlded that the purchaser or purehasers at the fore- 
closure sale reserred the right to appeal from any order or final decree made 
by the court deereeing the payment of clalms adjudged to be due and payable 
as court aad recelver's indebtedness, and to be prlor and superlor In equlty to 
the mortgage In suit, and that any or elther of the parties mlght apply to the 
court for such other and further directions at the foot of the decree as mlght 
be neeessary to earry It Into effect, accordlng to Its true intent and meanlng. 

The spécial masters appointed to sell the raJlway properties Incorporated In 
thelr notice of sale the spécial proTlslons of the decreC' referred to, and on 
Deeember 30, 1885, sold both such rallway properties at the upset priées stated 
In the decrees, to Sylvester H. Kneeland, who was a représentative of the bond- 
holders. The reports of sales were approved by the court on Felbruary 5, 1886, 
and on March 10, 1886, the court approved the form of the proposed masters' 
deeds, and dlrected thelr dellvery by orders which provide that the decd la 
dellvered upon the express understanding that the court shall hâve and retaln 
full power and authorlty to retake possession of said property, or any part 
thereof. If the grantee shall fall to pay the full purchase money accordlng to 
the decree of sale; and, In case any appeal Is taken from any decree for the 
payment of money by sald grantee, and supersedeas bond be glven, the amount 
secured by said bond shall be consldered as a part of the purchase money, to 
enforce the payment of which the court may retake said property, or any part 
thereof." On March 10, 1886, the master delivered deeds of the property to 
the purchaser, which conveyed the property "free, clear, and dlseharged of ail 
rlght, authority, and interest, clalm, lien, equiity of rédemption in or to the 
premises, real and Personal property, rlght, and franchises so sold and hereby 
conveypd. and overy and any part, thereof, of eaeh and every of the défendants 
to such sults respectlvely, and of ail persons claiming and to clalm under them 
or any of them," and which deeds also contalned the folio wing clause: "It Is 
hereby stlpulated that the court shall hâve, and hereby it Is reserved, full 
power and jurisâlctlon, and, upon default of the said Sylvester H. Kneeland 
to comply with any order of the court respecting payment of the purchase 
money, to retake possession of said property, and forthwith sell the same or 
any part thereof, upon order of the court to that effect entered. And the said 
grantee further stipulâtes that he and his assigns wlll forthwith yield posses- 
sion of sald rallroad and property upon such order of the ctourt entered upon 
his default in the payment of the purchase money, or any part thereof, as re- 
qulred by sald decree; and, further, that ail money hecoming due on appeals 
to the suprême court shall be deemed to be purchase money, notwlthstandlng 
sald decrees may hâve been superseded pending such appeal." 

On April 6, 1886, the purchaser conveyed to the Toledo, Oharleston & St. 
Louis Railroad Oompany ail that part of the St. Louis Division of the rallways 
situated in the state of Illinois. On June 11, 1886, he conveyed to the Bluffton, 
Kokomo & Southwestem Railroad Oompany ail that part of the rallway situ- 
ated In the State of Indiana; and on June 12, 1886, to the Toledo, Dupont & 
Western Eailway Company ail that part of the Toledo Division situated in 
the state of Ohio. Thèse deeds were respectlvely quitelaim deeds, and are not 
expressed to be subject to any lien or réservation whatever, and contain no 
assumptlon on the part of the respective grantees of any liens, charges, or pay- 
ments whatever. Thèse three several corporations, grantees, on June 19, 1886, 
were Consolidated into the Toledo, St. Louis & Kansas Oity Railroad Company. 
On June 19, 1886, the Consolidated company, the Toledo, St. Louis & Kansas 
City Rallroad Oompany, executed its dèed of trust of the road so acquired to 
the American Loan & Trust Company and Joseph E. McDonald, to secure an 
issue of flrst mortgage bonds to the amount of $9,800,000, of which $9,000,000 
in amount were issued, which was duly recorded. The trust deed récites as 
a reasoD for the bondlng of the road that the company Is about to broaden the 
gauge of Its road to standard gauge, to fumlsh the same with motive power 
and rolling stock, "and Is about to provide for the dlsoharge of ail underlylng 
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liens," aad to exchange wlth certain holders of securlties In the compaules there- 
tofore ownlng the property, for seeuritles to be Issued by the présent Com- 
pany, and that it is necessary to provide money for the matters aforesald. 
The American Loan & Trust Company havlng become InsolTent, and havlng 
been dlssolved by procese of law, the Farmers' Loan & Trust Company was 
substltuted as trustée in place of such insolvent in the month of May, 1891, 
and subsequently, in NoTember, 1893, removed by action of the bondholders, 
who on the same day appointed the Continental Trust Company, the présent 
appellant, as trustée. The trustée Joseph B. McDonald died on Jime 19, 1891, 
and John M. Butler was afterwards, and on the 20th day of January, 1892, 
substltuted, and he died after the renderlng of the decree from whlch thls 
appeal Is taken. 

On April 5, 1886, a decree was entered upon certain of the clalms for car 
rentals and for car repalrs and for cars destroyed, adjudging clalms to the 
amount of $158,708.93 in favor of the clalmants specifled, whlch decree ad- 
judged "that each of sald several clalmants for car rentals, cars destroyed, 
and repalrs above named, do hâve and reoover the amount so found due to 
them as above set forth, wlth interest thereon at the rate of six per cent, 
from the date hereof, whlch sald sums, respeetlvely, are hereby ordered, ad- 
judged, and decreed to be prlor and paramount liens upon ail the rallroad prop- 
erty and efCects, of every nature and klnd, pertalning to each of sald divisions 
respeetlvely, and prlor to the rights and interests of the bondholders and pur- 
chasers thereof, and of ail persons clalmlng by, through, or under them, or 
elther of them, whieh said sums shall be paid out of the proceeds of the fore- 
closure sale of said divisions prlor to any distribution' of the proceeds thereof 
among the holders of the bonds seeured by the mortgage» thereon," and dlreeted 
that the purchaser of the railway pay into the reglstry of the court, within 20 
days, the sum of $158,708.89, for the use of the clalmants, "such payment to 
be made In cash as a part of the purchase price due upon the sale of said divi- 
sion, In accordance wlth the decree of foreclosure entered In sald causes." To 
thls decree, Sylvester H. Kneeland, "as purchaser and trustée, representing the 
flrst mortgage bondliolders on sald entlre Une of railroad, eovering both divi- 
sions from Toledo, Ohlo, to East St. Louis, 111.," excepted and prayed an appeal 
to the suprême court, whlch was granted, to operate as a supersedeas upon 
giving bond in the sum of $200,000, "whleh Is now flled, wlth the American 
Surety Company of New York as surety, and the same Is approved by the 
court; the court, however, reserving the rlght to résume possession of the 
property on the terms menijoned In the order eonfirming the sale and approving 
the deed." Simllar decrees in favor of other daimants were entered from time 
to time, wlth slmllar provisions. Appeals were taken from thèse decrees by 
the purchaser, Kneeland, upon supersedeas bonds executed by the American 
Surety Company, the appellee, and the decrees were substantlally afflrmed. 
Kneeland v. Trust Co., 136 TJ. S. 89, 10 Sup. Ct. 950; Id., 138 U. S. 509, 11 
Sup. Ct. 426; Kneeland v. Lawrence, 140 U. S. 209, 11 Sup. Ot. 786; Kneeland 
V. Bass Foundry, 140 XJ. S. 592, 11 Sup. Ct. 857; Kneeland v. Luce, 141 V. S. 
437, 12 Sup. Ot. 39; Id., 141 Û. S. 491, 12 Sup. Ot. 32. The flrst bond exe- 
cuted by the American Surety Company was forwarded by It on the 6th day 
of March, 1886, to the clerk of the court at Indianapolis, with a letter author- 
izing hlm to fill in the date of the decree from whlch an appeal was to be 
taken, and stating that the bond was to be delivered upon condition that the 
decree and deed of the property to Mr. Kneeland contained aU of the stipu- 
lations embodied in the public notice of the master's sale, and upon the fur- 
ther condition that the decree of the court "shall contaln the stipulation that 
the inclosed supersedeas bond is a prlor and superior lien to ail other liens 
upon said railroad property." On March 9, 1886, the company wired the clerk 
of the court that the "supersedeas bond given by thls company Is to be a lien 
upon the R. H. under whlch appeals are taken, and decrees should so pro- 
vide." It was established by the évidence that the American Surety Com- 
pany executed thèse surety bonds upon the assurance of the purchaser and 
his counsel that the company would be fuUy Indemnified for the liability as- 
sumed, for the reason that the judgment or decree of the court which allowed 
the clatms appealed from made the judgments a lien upon the property, and, 
if It should not be paid when dlreeted, the court reserved thé power to retake 
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the property, and resell It for the payment of the claims dlrected. On the 
afHrmance by the suprême court of the seyeral decrees referred to, and upon 
failure by Kneeland to comply with the tenus of the decrees, the American 
Surety Company topk from a number of the clalmants asslgnments to it of 
thelr respective claims, amounting in the aggregate to $300,000, paying the 
clalmants the amount of their claims respectively. 

In the year 1893, the Toledo, St. Louis & Kansas Oity Railroad Company 
became Insolvent. Two of its judgment credltors, Stout and Purdy, thereupon 
flled bllls In the several fédéral courts of the districts in which the railroatl 
was sltuated, for the appolntment of a recelver, and one was appointed by the 
courts, May 18, 1893. The railroad company made default In the payment of 
its Interest on June 1, 1893, and in the month of December, 1893, the Conti- 
nental Trust Company and John M. Butler flled their bills in the several féd- 
éral courts of the districts in which the railway was situated for the fore- 
closure of the flrst mortgage of the Toledo, St. Louis & Kansas City Railroad, 
and the same recelver was therein appointed who had been appointed in the 
suit of Stout and Purdy. In the original foreclosure suits on July 22, 1891, 
Sylvester H. Kneeland, the purehaser at the foreclosure sales, applied to the 
court for an order extendlng the time for the payment of various sums ad- 
judged to be due for rental and repairs of cars and locomotives, and for cars 
destroyed as adjudged by the several orders of the court recited, and this mo- 
tion was denled. The several intervening petitioners and clalmants for car 
rentals, etc., thereupon moved the court for an order resumlng possession of 
the railway property and the appolntment of a receiver, and for a sale thereof 
in satisfaction of such decrees. Upon the hearing of this motion, the comt 
deereed that unless the several decrees referred to should be paid in full on or 
before the lOth day of September, 1891, the court would résume possession of 
the railway property, and that an order of sale would be entered direeting Its 
immédiate sale In satisfaction of such decrees. Thèse orders were not com- 
plled with, and proceedlngs to enforce them would seem to hâve been sus- 
pended under some arrangement not disclosed. On August 7, 1893, by agree- 
ment between the parties and their sollcitors, but wlthout notice to the trus- 
tées, the Continental Trust Company and John M. Butler (except so far as 
Butler, one of the trustées, had notice from the faot that he acted as counsel 
for Kneeland and for Stout and Purdy), and with the assent of the judges of 
the court havlng jurisdiction of the matter, the American Surety Company 
flled its pétition in the original foreclosure suits, reciting the facts and the 
allowance of the claims; that Kneeland was the largest owner and holder of 
the new mortgage bonds and stocks of the Toledo, St. Louis & Kansas Oity 
Railroad Company, and was a member of Its board of dlrectors, of its executive 
committee, and its flscal agent and représentative in the state of New York, 
and had agreed with the surety company to pay it the amount which It had 
paid for the several claims which had been asslgned to it, for which it was 
holden upon its supersedeas bond, and which amounted on the Ist of July, 
1893. to the sum of $323,009.99, as computed and determined between Mr. Knee- 
land and the American Surety Company. The pétition recited the embarrass- 
ments of the new company, the appolntment of the receiver, and the want of 
funds with which to pay the claims; that the available moneys in the hands 
of the recelver were needed In the current opération of the road, and for press- 
ing labor and snpply claims, and for betterments indispensable to its safe and 
profitable opération, and that the enforcement of the claims of the American 
Surety Company would greatly embarrass and possibly arrest the opération 
of the railroad, and hlnder and delay the progress of Its reorganizatlon; that It 
had been requested to exercise further forbearance in the collection of Its debt 
and delay In its enforcement for at least one year longer, and was willing so 
to do if the receiver would pay quarterly the Interest aocrulng on the debt 
from and after July 1, 1893, with stiitable provisions, to be agreed upon, for 
the payment of the debt after the expiration of the year. The petltioner asked 
the court for an order direeting the receiver to pay such Interest, and to direct 
a stay of the petitloner's debt, "but wlthout préjudice to any of the paramount 
rights of your petltioner, and with leave to your petltioner to proceed to en- 
force the same at once upon any default in the payment of such Interest, or 
In the event of any contest or déniai of any of the rights of your petltioner 
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In respect of said daims on the part either of such recelver or of sald Knee- 
land, or of any one holding by, through, or under them." A simllar pétition 
was also flled by the State Trust Company, the holder of some of the claiins. 
On August 7, 1893, the court entered an order upon the pétition, at the hearlng 
of whleh appeared not only Mr. Kneeland, the purchaser, as trustée and agent 
of the bondholders of the respective divisions, but also Stout and Purdy, com- 
plainants In the creditors' suit, and Mr. Oalloway, the recelver appointed in 
Buch suit, and the Toledo, St Louis & Kansas City Eallway Company, suc- 
cessor to Kneeland, as purchaser. The order récites that the American Surety 
Company had become the purchaser and assiignee of certain of sald claims, 
specifylng them, and that the State Trust Company had become the purchaser 
of certain of the recelver's certlflcates, specifylng the amount, and the order 
then récites: "And It further appearing to the court that the said claims, as 
Uquldated by sald decree, are prior and paramount liens upon ail of the rajl- 
road property and efifects, of every nature and klnd, pertainlng to each of sald 
divisions, and prier and paramount to the title of said Kneeland, as purchaser 
of said railroad property, or of said Toledo, St. Louds & Kansas City Rallroad 
Company, as sueeessors to sald Kneeland, and prior to the rlghts and interests 
of ail persons claiming by, through, or under them, or either of them, and 
that the holders of said claiins are entltled. under said decree, to hâve ail of said 
rallroad property reclaimed by thls court, and resold for the payment and sat- 
isfaction of the sàme." It further récites the embarrassment of the road, and 
that the enforcement of the clalmB wonld Interfère wlth the current adminis- 
tration of the property, and hinder and delay the reorganization of the railroad 
property. The court thereupon adjudged and decreed that the recelver of the 
Toledo, St. Louis & Kansas City Rallroad Company, out of any moneys that 
may come to his handa as such recelver, from the opération of the road, 
should pay to the American Surety Company the Interest due on the sum of 
$323,909.99, at the rate of 6 per centum from July 1, 1893, and to the State 
Trust Company lilie interest on the sum of $52,247.30. And the court, in con- 
sidération thereof, ordered that the collection of the principal of said sums 
should be stayed for the perlod of one year from July 1, 1893, "but with 
leave to the said petltioners, respectlvely, to proceed to enforce thelr sald 
claims at once upon any default in the i»yment of such interest, or In the 
event of any contest or controversy of any of the rights of sald petltioners in 
respect to thelr said clalme on the part of such recelver, or of sald Kneeland, 
or of any one holding by, through, or under them, or either of them." This 
decree was entered by consent. 

At thls time the Farmers' Loan & Trust Company and John M. Butler were 
aeting as trustées under the mortgage of the Toledo, St. Louis & Kansas Caty ' 
Eailway Company. On June 27, 1894, the Continental Trust Company and 
John M. Butler, the then trustées under the mortgage, flled their intervenlng 
pétition, setting forth the varions facts herein recited, alleging that the mort- 
gaged property was not sold subject to any claini, but that, by the terms of 
the decree the claims were to the extent of the proceeds of the sale transferred 
to such proceeds, whlch were thereby made the primary fund for their pay- 
ment; that the purchaser became personally liable for the amount bid;. that 
the decrees awarding payment of the claims were decrees for their payment 
by the purchaser personally in satisfaction pro tanto of the purchase price of 
the property, and that such decrees established a Personal liabllity upon the 
part of the purchaser In exonération to that extent of the property; that the 
surety company, by the exécution of the supersedeas bonds, became surety In 
respect to the personàl liabillty of the purchaser, and became bound as surety, 
for the payment of the decrees, and, upon their afflrmance, became bound to 
discharge the same; that it could not, in violation of its liability, aequire the 
decrees, and hold the same adversely to the railroad and property mortgaged 
to the petltioners. It then prayed that the American Surety Company account 
for and refund ail sums received, by way of Interest, on the claims, and for 
an Injunctlon against the further prosecutlon of Its claims against the mort- 
gaged railroad and property. To this pétition an answer was duly flled, in 
which it was alleged, among other things— First, that the supersedeas bond for 
$200,000, glven on the appeal from the decree of April 5, 1886, was executed 
under an agreejnerrt between the American Surety Company, the court, and the 
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parties, and that that decree should be and remain a lien iipon the rallroad 
property; second, that the purchase In 1881 by the American Snrety Company 
of the Intervenlng decrees wae made af ter It had been advlsed by the petitioner 
Butler that the matter of such purchase had been submitted to the judges of 
the circuit court harlng the matter in charge, and that they announced their 
satisfaction with the purchase of the daims by the surety company, and that 
there could be no doubt about the asslgnments belng Talid, and that they 
would convey to the surety company, as assignée, ail the rights, liens, and 
securitles possessed by the clalmants, asslgnors, to the surety company; third, 
that the petitioner Butler, as trustée, had knowledge of the entry of the de- 
cree of August 7, 1893, before and at the time It was entered, and that the 
same was entered with his knowledge and approval as trustée. At the hear- 
Ing, a decree was entered December 31, 1895, dismissing the pétition of the 
trustées, for want of equity. Mr. Butler, one of the trustées, died durlng the 
pendency of the proceeding, and the Continental Trust Company, as surviving 
trustée, prosecutes thla appeal. 

E. 0. Henderson, Alpheus H. Snow, anâ Samud O. Pickens, for 
appellant. 
Bluford Wilson and H. C. Willcox, for appellee. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

JENKINS, Circuit Judge (after stating the facta). It is con- 
tended by the appellant that, by the decrees of foreclosure and 
sale, the mortgaged property was not sold subject to the daims 
which might be adjudged paramount to the lien of the mortgages, 
but was sold free and clear of ail claims and liens whatever. We 
concur in this contention so far as it asserts that the inteirrening 
claimants had and retained no équitable lien upon the mortgaged 
property after its sale. It is clear that the railway properties were 
to be sold subject to no incumbrance existing prior to the sale; 
nor were they sold subject to liens thereafter to be ascertained 
and decreed upon intervening pétitions. The contemplation of 
the decrees was that the property should be sold at the upset price 
stated, which was deemed to be, and was, sufflcient to discharge 
ail such intervening claims as should be established, and that the 
proceeds of the sale should be devoted to their payment before any 
payment upon the mortgage debt. It is undoubtedly true that the 
terms of the decree of sale and the decree of confirmation consti- 
tute the contract of purchase, and that, therefore, it was not with- 
in the power of the court to impose further terms, or to déclare a 
lien upon the property not contemplated by those decrees. Rail- 
road Co. v. McCammon, 18 U. S. App. 628, 10 C. C. A, 50, and 61 
Fed. 772; Id., 18 XJ. S. App. 709, 10 C. C. A. 50, and 61 Fed. 772. 
It was also clearly contemplated that the railway would be pur- 
chased by the bondholders, secured by the mortgages foreclosed, 
as in fact it was, and at the upset price in the decree; and un- 
doubtedly, if the entire purchase price had been paid in cash into 
the registry of the court, the purchasers would hâve taken the road 
discharged of every lien and incumbrance whatever. Such a 
course, however, was not in the interest of the bondholders. Nu- 
merous claims, of large amounts, growing out of the opération 
of the road while in the hands of the court, had been preferred. 
Thèse arose upon receiver's certiflcates issued by authority of 
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the court, and for car rentals and the like. They were asserted 
to be entitled to payment in priority to the mortgage debt. Tîiese 
claims were disputed by the bondholdera. The court therefore did 
not require the purchasing bondholders to make présent payment 
into the registry of the court of a Ikrge sum of money to be held 
for the payment of claims which might or might not be estab- 
lished, but, by the decree, required the payment of so much of the 
purchase price as should be necessary to dis charge the claims when 
and as they should be determined and adjusted. By the terms of 
the decree, the purchasing bondholders were to be let into posses- 
sion subject to the conditions of the decree, which reserved full 
power and jurisdiction over the property, with the right, upon de- 
fault by the purchaser respecting any order for the payment of 
the purchase money, to retake possession of the road, and to re- 
sell the same. This was tantamount to the réservation of a lien 
reserved by the court upon the property for the purchase money, 
and this reserved lien was of as great dignity and potency as a 
purchase-money mortgage executed by the purchaser; and ail sub- 
séquent purchasers of the property were bound thereby as effec- 
tually as though a purchase-money mortgage had been given and 
duly recorded before any conveyance by the purchaser. Knee- 
land, the purchaser, was bound by the provisions of the decree di- 
recting the sale and the decree of confirmation of the sale. So, 
also, were his grantees ; and so also were the trustées in the mort- 
gage executed by the Toledo, St. Louis & Kansas Oity Railroad Com- 
pany and the holders of the bonds thereunder. The trust deed it- 
self recites that the bonds were issued in part for exchange for the 
interests of the bondholders under the old mortgage, and in part 
"to provide foo* the discharge of ail underlying liens." There was 
no other lien upon this property, so far as the record discloses, 
except the lien for the purchase price reserved by the decree. So 
that the purchaser at the sale, his subséquent grantees, the trus- 
tées under the mortgage, and the bondholders, ail held their in- 
terests in this property, subject to the lien imposed upon it by 
the decree of sale, and subject to the payment of such amount of 
the purchase price that the court should decree must be paid upon 
the claims which had been preferred before the decree, but which 
had not then been adjudicated. Without question, the claimants 
could rightfully invoke the power of the court to enforce that lien 
to render them satisfaction of their demands. They were debts 
which the court had incurred in the opération of this property. It 
was to secure payment of thèse debts that the court demanded, 
as it might rightfully do, that the bondholders who were seeking 
foreclosure of their mortgage should bid for the property a sum 
sui3ficient to their payment, and that the payment of that sum 
should be charged as a purchase-money lien upon the railway. It 
may be true that thèse claimants had no direct recourse upon the 
court or upon this railway ; but it still remains true that hère were 
debts which the court had incurred in protecting the property of 
the bondholders, and at the request of the bondholders. Under 
such circumstances, no court of equity would permit the property 
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to escape from its control until Such debts were adjusted and paid. 
Thèse claims were thereaiter adjudged and adjusted, and the court 
could unquestionably enforce the lien reserved for thelr payment, 
in whosesoever hands the roiad might corne. If, therefore, the 
American Trust Company is în a position to assert the rights of 
those whose claims it was obliged to pay, and whose debts it now 
claims to hold, we entertain no doubt of the right of the court, by 
ail proper proceedings, to enforce the payment of the purchase 
money which has not been paid, so far as it may be neeessary for 
the satisfaction of such claims. And, in this view, it would be 
immaterial that the railway had passed into the possession of a 
purchaser without notice of this reserved lien. Such a one was 
bound to take notice of the provisions of the decree of sale, and 
of confirmation of sale. But the parties hère stand in no siuch 
plight. Kneeland was the représentative of the bondholders un- 
der the mortgages foreclosed. His conveyance to the several rail- 
ways which were consolidated under the title of the Toledo* St. 
Louis & Kansas City Railroad was by quitclaim deeds, the con- 
sidération paid being expressed to be the capital stock of the Com- 
pany grantee. In other words, the old bondholders became stock- 
holders of the présent corporation; and the bondholders under the 
new mortgage, if not identical with the old bondholders, were no- 
tifled by the récital in the mortgage, and took their bonds subject 
to the payment of the purchase money of the road. There is hère 
no bona flde purchaser without notice. 

We pass to the considération of the question whether the Amer- 
ican Surety Company is in a position to assert the demanda of 
the original intervening petitioners. The eircumstances antécéd- 
ent to and attending the exécution of the flrst supersedeas bond 
are important to be considered, aud may be briefly summarized. 
It was clearly within the contemplation of the decree of foreclo- 
sure of November 12, 1885, that the bondholders should be grant- 
ed the right to make fuU contest of claims, and, if any of them 
should be sustained by the court below, they should be protected 
in the right of appeal to the ultimate tribunal, and, intending to 
purchase the property, they desired to be protected from the en- 
f orced payment of the claims, or of that part of the purchase money 
which ought to be applied to the payment of the claims, until final 
adjudication of their validity by the courts. In thatview, and for 
the convenience of the bondholders, the decree provided there 
should be excepted from présent payment such final decrees upon 
the claims as may hâve been superseded by proper appeal and 
supersedeas bond. It would appear that prior to March 10, 1886 
(the date of the confirmation of sale), some of thèse claims had 
been adjudged, although the décision of the court thereon was not 
formally entered until April 5, 1886. Mr. Kneeland, representing 
the bondholders, during the first days of March applied to the 
American Surety Company to sign a supersedeas bond or bonds to 
enable the bondholders to stay proceedings upon the contemplated 
appeal, and thus to contest the claims without payment into court 
of the part of the purchase money of the property properly ap- 
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plicable to such daims. It appears aleo that the American Sure- 
ty Company was unwilling to become bound unless, by the decree 
of confirmation, the supersedeas bond should be made à prior and 
Buperior lien to ail other liens upon the railroad property. This 
appears from the letter of the company of March 6, 1886, addressed 
to the clerk of the court, and by its telegram to the clerk under 
date of March 9th. Thèse conditions were evidently brought to 
the attention of the court, and assented to by the bondholders and 
purchasers, for we find in the decree of confirmation of March 10, 
1886, this provision: That the deed of the master was approved 
with the express understanding that the court should retain full 
power and authority to retake possession of the property if the 
grantee should fail to pay the full purchase money according to 
the terms of the decree of sale, "and that in case any appeaJ is 
taken from any decree for the payment of money ,by said grantee, 
aud supersedeas bond be given, the amount secured by said bond 
shall be considered as a part of the purchase money, tO' enforce 
payment of which the court may retake said property, or any part 
thereof." In pursuance of that decree the deed contained the stip- 
ulation "that ail money becoming due on appeals to the suprême 
court shall be deemed to be purchase money, notwithstanding said 
decrees may hâve been superseded pending sach appeal." The 
formai order entered on April 5, 1886, adjudging the claim, de- 
creed it to be "a prior and paramount lien upon ail the railroad 
property and effects, of every nature and kind, pertaining to each 
of said divisions respectively, and prior to the rights and inter- 
ests of the bondholders and purchasers thereof, and of ail per- 
Bons claiming by, through, or under them, or either of them, which 
said sum shall be paid out of the proceeds of the foreclosure sale 
of said property prior to any distribution of the proceeds thereof 
among the holders of the bonds secured by the mortgages there- 
on." To this decree, Mr. Kneeland, as purchaser and trustée rep- 
resenting the first mortgage bondholders on the entire Une of rail- 
road covering both divisions, excepted and prayed an appeal, which 
was granted, the court "reserving tiie right to résume possession 
of the property on the terms mentioned in the order afQrming the 
sale and approving the deed." It is thus apparent that the Amer- 
ican Surety Company entered into its stipulations of suretyship 
upon the express condition that the purchase money of the road 
should be the primary fund for the payment of such claims, not- 
withstandilig the appeal, to which it should be entitled to resort 
for reimbursement in case the decrees appealed from should be af- 
firmed, and it should be corapelled to pay the claimants under their 
obligation of suretyship. It is also clear that this understanding 
was assented to by ail the parties interested, and this before the 
time of the confirmation of the sale; and, to carry out and make 
efifectual such understanding, the court, by its order conflrming 
the sale, decreed to the like efifect. 

We lay no stress upon the language contained in the formai 
adjudication of April 5, 1886, or of any of the subséquent decrees 
adjudging the claims which declared them to be liens upon the 
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railroad property, since, if such decrees may be treated as inde- 
pendent decrees entered subsequently to the confirmation of sale, 
it was not compétent for the court, after confirmation of sale and 
delivery of the deed, to create a new charge upon the property 
sold. Thèse provisions were, however, manifestly designed to ex- 
press what is more aptly expressed in the decree of confirmation, 
that each claim was a charge npon the proceeds of sale, and that 
such proceeds should constitute a primary fund for payment, and 
that the lien reseryed for payment of the purchase money might 
be resorted to for the payment of the claim established either by 
the claimants or by the American Surety Company, obligated as 
surety to pay them. Such seems to hâve been the understanding 
of ail parties doven to the time of the filing of the intervening 
pétition of the Continental Trust Company, which we are consid- 
ering. On July 22, 1891, Mr. Kneeland, still representing the par- 
ties interested in the road, applied to the court for time to pay 
thèse daims, recognizing the right of the court to enforce pay- 
ment of them notwithstanding the decree and exécution of the 
supersedeas bond. This motion was denied, and the court di- 
rected possession of the road to be retaken unless the claims should 
be paid by the lOth day of September, 1891. Notwithstanding this 
order, the court and the American Surety Company seem to hâve 
stayed their hands, and on the 7th day of August, 1893, after the 
road had again passed into the hands of a receiver under the cred- 
itors' proceedings of Stout and Purdy, by agreement of ail the 
parties, except possibly the trustées of the mortgage, and cer- 
tainly with the active coopération and consent of Mr. Butler, one 
of the trustées, in his capacity as attomey, the court granted a 
further extension of payment for the period of one year, and di- 
rected, as a condition, that the receiver should pay the interest 
accruing upon the claims from the Ist day of July, 1893. We are 
constrained, therefore, to hold that the American Surety Com- 
pany entered into its obligations upon the condition, created be- 
fore the decree of confirmation of sale, and expressed in that de- 
cree and in the master's deed, that the purchase money of the 
property should be the primary fund for the payment of the claims, 
notwithstanding the appeal and the supersedeas bonds, and that 
such fund might be resorted to by the surety company for reim- 
bursement in case it should be compelled to meet its liability un- 
der the obligation of suretyship. It is a gênerai, doctrine in equity 
that a surety who has discharged the debt is entitled to stand in 
the shoes of the creditor as to ail liens securing the debt. This 
doctrine of subrogation, it is true, is a purely équitable one, and 
is only enforced to accomplish the ends of substantial justice. It 
may be true that it should not be asserted against third persons 
whose rights may be subordinate to the liens of the creditor if 
they are prier in date to the obligation of the surety, and more 
spécifie in character than the equity of the surety. 

We need not stop to consider the case of Patterson v. Pope, 5 
Dana, 241, and the large number of cases to which we are refer- 
red, and which follow in its wake. It is to be observed, however, 
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that in that case the suretj for the debtor entered into hls obli- 
gation of suretyship after his principal had parted witli ail inter- 
est in the property, and that the debtor had conyeyed the prop- 
erty firee of incumbrance, and received its considération. The 
court expresfily disclaimed any purpose to détermine "the proper 
limita of the right of a surety whose obligation is coeval with the 
debt itself, or who cornes in afterwards by the act or with the 
consent of the creditor, or who may be supposed to hâve some 
peculiar equity against him," but held that a surety upon an ob- 
ligation incidental to the prosecution of a légal remedy against the 
person of the debtor "is prima f acie to be considered as trusting to 
his principal only, for whom he alone is surety, and, upon pay- 
monl, is entitled to subrogation only as to remédies against the 
person and property of the principal, and that, as to a prior surety 
or prior interest in the property which may be under pledge, he 
must occupy the place of the debtor." But hère the incurring of 
the obligation of suretyship was contemplated, and the conditions 
agreed to, prior to the confirmation of the sale, and they were rec- 
ognized by the decree of confirmation, which determined, as be- 
tween the purchaser of the property and the American Surety 
Company, that the purchase money should be the primary fund 
for the payment of tie daims, notwithstanding the subséquent ex- 
écution of supersedeas bonds. The obligÉition of suretysihip was 
contracted upon thèse conditions, with the knowledge and by the 
consent of ail parties then interested in the property. The trus- 
tées of the subséquent mortgage upon the road, aud the bondhold- 
ers themselves, acquired their rights under and pursuant to the 
decree of confirmation, and must be held to stand consenting there- 
to, and to be bound thereby. They must be held to hâve agreed, 
in advance of their mortgage, that the surety should hâve the 
right of subrogation upon any supersedeas bonds thereafter made, 
upon which appeals should be taken from any decree upon the 
claims, and they agreed to and consented to the right by the sure- 
ty of recourse to this fund. They took their rights subject to 
the payment of the purchase money, and upon the -express stipu- 
lation and under decree of the court that the surety should be 
reimbursed out of it. That purchase money has not been paid. 
They cannot now be rightfully held to object to its payment. 

The intervening pétition asks a court of equity that the railway 
property may be relieved from the payment of the purchase price, 
for which its title was acquired. It asks a court of equity to re- 
fuse to enforce the payment of a lien which the court had reserred 
for the payment of the debts which it had incurred. It asks a 
court of equity to repudiate its own obligations made in the man- 
agement of the road, for the beneflt of the bondholders. It asks 
a court of equity to repudiate its own decrees which sought to se- 
cure satisfaction of thèse claims. It asks a court of equity to re- 
pudiate the sanction which it had given to this surety company 
to enter into an obligation of suretyship upon the faith of a de- 
cree of the court, which was made a condition of the confirmation 
of the sale; and this notwithstanding the fact that the trustées 
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ahd the bondholders take their title subject to ail the conditions 
and réservations of the decrees of sale and of confirmation. It 
asks a court of equitj to'repudiate its own solemn decrèes, that 
the présent bondholders may escape payment of the purchase 
money of the very property to which they now claim to be entitled. 
To grant the prayer of the pétition would be to work a grievous 
wrong. We are unable to bend our judgment to its consummar 
tion. The decree will be afQrmed. 



PLATT V. THEEADGILIi. 
(Circuit Court, W. D. Virginia. Aprll 17, 1897.) 

i. JUDGMBHT — EqUITABIjK RelIEP — MiSCONDUOT OF JUBT. 

Bquity has jurlsdictlon of a suit to enjoln the enforcement of a Judgment 
based on a verdict wliieh Is vitiated by the miseonduct of the jury, where 
the complainant had lost ail ground of relief at law at the time of discov- 
erlng the facts. Nor does It afCeet the jurisdicUpn that the judgment Is 
pendlpg on error, and under a supersedeas, in the suprême court 
2. Samb — Impeopeb Ikpldbncb. 

In an action agaînst a common carrier to recover for loss of a shlpment 
of clgars, where the quality and value of the cigars are in Issue, the fact 
that plahJtiff conducted three jurors to hls agent's place of business, &aâ 
gave them a box of cigars^ is suffleient ground for enjolning the enforce- 
ment uf the judgment by suit In equity. 

Beverly T. Ornmp, for plaintif?. 
Kirkpatrick & Blackford, for défendant 

SIMOlSrTON, Circuit Judge. P. M. Threadgill obtained a verdict 
against Thomas C. Platt, representing the United States Express Com- 
pany, on the law side qf this court, at Lynchburg, 27th April, 1895, in 
the sum of $54,371. Judgment was entered and exceptions were tak- 
en, but the appeal was not perfected in time for the circuit court of ap- 
peals. A levy having been made under exécution on this judgment, it 
was stayed; the défendant entering into bond, with sureties, condi- 
tioned in the alternative, for the payment of the said judgment on or 
before the 15th April, 1896, or the obtaining of a writ of error or super- 
sedeas thereon on or before that date. This bill is now flled to enjoin 
said judgment, and to enjoin proceedings upon the said bond. After- 
wards, and by leave, an amended biU was flled, setting up yet other 
grounds for enjoining the judgment. The facts which are recognized 
and admitted on both sides are that pending the trial of the action at 
law, during the afternoon of the day preceding the day on which the 
case was submitted to the jury, some of the jurymen were présent at 
and heard a conversation between one Bowden, the agent of the plain- 
tiff, and a deputy marshal, in which the latter suggested that the for- 
mer should treat to cigars. They heard his response that he was per- 
fectly willing to do so, if a visit was paid to his place of business, and 
they thought that they were included in the invitation. After the 
court had adjourned for the day, three of the jury started to seek the 
place of business of Bowden, accompanied by a fourth juror, who was 
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going in the same direction, but not to the same place. On tiieir way 
they either overtook or met the plaintiff, and, telling him their purpose, 
asked where Bowden's place of business was. Plaintiff replied that 
his place of business was in the same building as that of Bowden, and 
that he would show them where it was. He went along with them. On 
the way he endeavored to show them into a church building in which 
he was interested, and, failing to enter, he continued with them 
to Bowden's place of business. The fourth juror, who was with 
them, did not go to Bowden's. The others, with plaintiff, did go, 
however. When they reached the store, plaintiff told the brother of 
Bowden the purpose of the jurors, and instructed him to get a sample 
box of cigare, — ^25 in the box. He received the box; gave two of the 
jurors 9 cigars each, and the box with 7 cigars to the other juror. 
They waited about five minutes in the store, and then went out. On 
their way they met the fourth juror, and he was offered a cigar, which 
ofler he declined. The cause of action in the pending suit was a lot 
of cigars, and an important question in assessing the damages recov- 
erable was the character, quality, and value of the cigars. The bill 
charges that this communication with the jury had in titis way tended 
to influence their verdict, was grossly improper, and that the verdict 
rendered so soon after it occurred should be set aside. 

The trial by jury was instituted to secure an impartial tribunaJ of 
the issues of fact in a case. The jurors are kept as far as possible from 
ail extraneous influences. And although the rigidity of the common- 
law practlce has been relaxed, and now jurors are not kept secluded 
frompossibility of such influences, still every précaution is taken to 
prevent them from reaching the jury. And, in so far as the absolute 
seclusion of the jury under the common law has been relaxed^ just so 
far should the moral restriction substituted in its stead be enlarged 
and enforced. The jiiry are instructed to try every case according to 
the évidence. They are sworn to do so. The évidence before them is 
always delivered under oath or affirmation. Every fact submitted to 
them is brought out by examination and cross-examination. Every 
question by which such fact is elicited must be put in the présence of 
counsel, is subjected to the scrutiny of counsel and to discussion by 
them of its competency or relevancy, and, if any dispute arises, it is 
decided by the court. Thjs examination is controlled by rules of évi- 
dence, a violation of which, even with the sanction of the court, will 
be ground for a new trial. Testimouy is taken only before a full jury, 
and the rule is inflexible that nothing goes to them except in the prés- 
ence of ail. Private communications, possibly prejudicial, between 
jurors and third persons or witnesses or the offlcer in charge, are ab- 
solutely forbidden, and învalidate the verdict, at least until their 
Mrmlessness is made to appear. Mattox v. U. S., 146 U. S. 150, 13 
Sup. et. 50. "The rule is that the slightest tampering with the jury 
during the trial or prior to it, by a party, or the agent or attorney 
of a party, in whose f avor the verdict bas been rendered, is, on ground 
of public policy, good cause for setting aside the verdict, without réf- 
érence to the merits of the case, and without considering whether 
the attempt to poison the sources of justice was or was not successful. 
On this point Hawkins says: 'The law so abhors ail corruption of thia 
80 F.~13 
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kind that it prohibits anything which has the least tendency to it, 
whaft specious pretense soever it may be covered with, and therefore 
it will not suffer a mère stranger so much as to labor a juror to appear 
and act according to his conscience.' Although this extrême doctrine 
is not universally approved, ail the cases agrée that if a party or his 
counsel, or any one for him, deliver to the jury or to a juror a paper, 
the tendency of which is to influence the verdict in favor of that party, 
without the consent of the opposite party, or leave of the court, a 
verdict given in his favor will be set aside." Thomp. & M. Jur. p. 438, 
§ 364, Such are the gênerai rules. It is difflcult, perhaps impossible, 
to reconcile the cases applying them, which in such number bave been 
bronght to the attention of the court by the learning and research of 
counsel. The gênerai resuit to be deduced from an examination of 
them is that in no case will a mère accidentai meeting with a juror 
pending a trial, or an inadvertence, affect the verdict; and in ail 
other instances each case will be governed by its own circumstances. 
Great care is always to be taken to avoid suspicion as to the motive of 
the parity, or as to the effect on the jury. Vane v. City of Evanston, 
150 111. 616, 37 N. E. 901. And the interférence with the jury is pun- 
ished without regard to the merits of the case, or inquiry as to its 
actual effect on the verdict. Veneman v. McCurtain (Neb.) 50 N. W. 
055; Knight v. Inhabitants of Freeport, 13 Mass. 218. 

In the case at bar the jury was engaged — had been engaged for 
days — in trying a question between the complainant, défendant in the 
law court, and the présent défendant, plainlift in that court. The 
main question in the case was as to the amount of damages to be al- 
lowed, and this amount of damages depended very much upon the 
quality, character, and value of the cigars intrusted by Threadgill to 
the express company, and by the latter lost to the former. The testi- 
mony was nearly ail in. An effort had been made to produce the 
cigars before the jury, which had failed. Slurs upon the quality and 
value of the cigars had been nttered in the présence of the jury. 
Just at this critical period the plaintiff, Threadgill, casually met with 
four of the jury. He entered into company and conversation with 
them, walked with them towards his own store, and prolonged his 
companionship with them by visiting a church édifice on the road. 
He took three of them to his store. One of the jurymen, recognizing 
the manifest impropriety of the act, refused to accompany the others. 
With thèse others, Threadgill entered his store, called for a box of 
cigars, and distributed the whole box between the three. He, a 
dealer in cigars, suing for the value of cigars, put into the hands of 
one-fourth of the jury the best évidence of the value of his cigars, and 
gave them the means and opportunity of furnishing the same évidence 
to the rest of the jury. It does not fully appear what took place 
during the walk with Threadgill and the interview in his store. But 
the next day the jury brought in a full verdict for the plaintiff, — nearly 
ail that plaintiff claimed, — ^the cigars getting their full value. The 
teast that can be said is that Mr. Threadgill embraced the accidentai 
opportunity to ingratiate himself with this large contingent of the 
jury, and that he, unintentionally, it may be, placed in their hands a 
most valuable pièce of testimony, which the other side had no means 
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of knowing or rebutting, or of explaining. The bare fact that a parly 
to a cause is in close, familiar convereation with jurymen trying the 
cause, exhibiting himself to them in a most favorable way, and culti- 
vating their regard, is in itself a circumstance of the most suspicious 
character. A verdict taken uuder circumstances like thèse "bas the 
appearance of anything but fairness, and, let it be once understood 
that such things are permissible, and we will be treated to the specta- 
cle of litigants vying with each other, in both private and public places, 
in attèmpts to win the good will and favor of the jury, and the admin- 
istration of the law greatly scandalized thereby." Vollrath v. Crowe, 
9 Wash. 374, 37 Pac. 474, "However harmless might be the conduct 
of the plaintifE and of the jurors in this case, we feel called upon, in 
this and every case when the séparation of the jury and the parties is 
not preserved with the utmost care, to évince, in the most décisive man- 
ner, our purpose to shut up every avenue through which corruption, 
or the influence of friendship, could possibly make an approach to the 
jury box." Springer v, State, 34 Ga. 379. 

The Mil sets up another reason for reopening this verdict; that is, 
the charges of misconduct against the juror Wright. Thèse charges 
hâve not been sustained. 

At the heaxing the question of jurisdiction was not raised, nor is it 
raised in the pleadings. It has, however, been considered by the court. 
The first duty of a fédéral court is to inquire if a cause is within its 
jurisdiction. The complainant had lost ail ground of relief at law 
when discovery was made of the facts stated in the bill as ground for 
setting aside the verdict. This gives jurisdiction to tliis court sitting 
in equity. Knifong v, Hendricks, 3 Grat. 212; Lawless v. Eeese, 3 
Bibb, 486; Pelzer Manuf'g Co. v. Hamburg-Bremen Fire Ins. Ce, 62 
Fed. 1, 71 Fed. 826; Johnson v. Towsley, 13 Wall. 84; Marshall v. 
Holmes, 141 U. S. 598, 12 Sup. Ct 62. 

Another question was raised by the court at the hearing, not by any 
of the counsel. It was developed in the progress of the cause that 
the judgment at law had been carried to the suprême court of the 
United States on writ of error, and was Ihere pending under a super- 
sedeas. This question has been set at rest by Johnson v. Railway 
Co., 141 U. S. 610, 12 Sup. Ct. 124, following Parker v. Judges, 12 
Wheat. 561. The circuit .court sitting in equity can entertain a bill 
of this kind notwithstanding the writ of error. Let the injunction 
issue as prayed for in the bill. But, as it does not conclusively appear 
that the error committed by the défendant was with the design to 
oorrupt the jury, the costs of the case will be paid by the complainant. 



SANDS v. E3. s. GEEBLEY & CO. 

(Circuit Court, S. D. New York. February 6, 1897.) 

1. Equity Practiob — Intervention in Recbivership Cases. 

Interventions by persons Interested In the funds of a receivership will 
not be permitted if their rights may be conserved without it, since such 
Interventions multlply the number of litigants, and, If begun in the case of 
one créditer, eannot be conslstently denied as to others, thereby resultlng 
In unnecessary expense and confusion of proceedings. 
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1 SAMH— AÙXILIAHT ReCBITBBBHIPS— iNTBBVBimON BT NONBBSIDBNT ObBDIT- 
0B8. 

In cases of auxillary receivershlps for nonresident corporations, cred- 
Itors who réside wlthout the jurlsdlction where elther the original or aux- 
Ulary proceedlngg are pendlng are not entltled to Intervene, and become 
teehnleal parties, elther for the purpose of assertlng a claim to equal rlghts 
wlth résident credltors, or of placing themselves In position to object to 
the clalms of other credltors, or to examine and dispute the proprlety of 
the recelvers' action. Thelr proper course Is to file thelr clalms wlth the 
reoelvers, and, if rejected by them, to présent them to the master. They 
wlll then hâve the saine opportunlty as other credltors to overhaul the 
recelrer's accounts, and ralse ail thèse questions before the master and 
before the court on the coming up of hls report 

Jones & Loughlin, John L. Hill, and Përkins & Jackson, for the 
motion. 
Frederick Or. Dow and Charles Eushmore, opposed. 

LAOOMBE, Circuit Judge. This court is always chary as to al- 
lowing intervention by persons interested in the funds of a receiv- 
ership. It does not grant such relief when ail the rights of the 
parties applying may be conserved without it. Intervention im- 
plies the making of a new and independent party to the litigation, 
with an independent attorney, and, in many cases, an independ- 
ent counsel. If one créditer is allowed to intervene, there is no 
reason why another similarly situated should not be accorded the 
same privilège; and it would soon corne to pass that the orderly 
conduct of the proceedings would be obstructed by the large num- 
ber of parties to be formally notifled of each step, and the ex- 
penses of administration, with allowances to attorneys and to 
counsel for the many separate credltors, would be unnecessarily in- 
creased. The several pétitions for leave to intervene are therefore 
refused, and the motions denied. Inasmuch, however, as the argu- 
ment bas covered many subjects, and it has been made apparent 
that the procédure in this circuit in cases similar to the one at bar 
is apparently not familiar to ail who hâve appeared in this case, 
it seems appropriate to file a brief mémorandum upon the dis- 
posai of thèse motions. 

The receivers of this corporation were not appointed under a reg- 
ular creditors' bill after judgment had been obtained against the 
défendant, and exécution retumed unsatisfled. The circumstance« 
attending thelr appointmènt are as follows: E. S. Greeley & Co. 
was a Connecticut corporation. It had for some time transacted 
business in this state, and had considérable tangible property hère, 
in the shape of a plant, a leased building, tools, raw materiai, man- 
ufactured and partly manufactured articles, and cash in bank. 
Possibly it also had property in other states, but that circumstance 
is not materiai. It became financially embarrassed to such an 
extent that, in the opinion of its ofiQcers and directors, it was prac- 
tically insolvent, and, being of the opinion that a further effort to 
prosecute its business could onJy operate still more disastrously 
for ail concerned, its officers and directors decided to wind up its 
affairs. Since it was a Connecticut corporation, the proper tri- 
bunal to take charge of such proceeding was the court of that state. 
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and to such tribunal application was made for the appointment 
of receivers. Such appointment was at once made, and, by tlie 
opération thereof, ail of the aasets of the corporation in the state 
of Connecticut passed to the receivers. Of course, the Oonnecticut 
appointment gave the receivers no authority to seize the assets of 
the corporation in this state. There were many creditors hère who 
had dealt with the corporation, and given it crédit, because of the 
large amount of tangible property which it was known to hold in 
this state. As soon as any of thèse creditors might be advised of 
the insolvency, — and they would be so advised as soon as news of 
the appointment of receivers in Connecticut might reach hère, — 
they could secure themselves by at once beginning suit in the state 
courts, and levying attachments upon the property hère. Under 
thèse circumstances, the Oonnecticut receivers applied to this court 
for an order appointing them receivers of this court in an ac- 
tion brought by a résident of this state against the corporation. 
It was apparent that, if the property were seized and sold un- 
der attachment, it would be disposed of at a ruinons sacrifice, 
leaving no balance available for the creditors who were not in 
a position to secure themselves by attachment; but it seemed 
highly probable that if receivers were appointed to take charge of 
the assets hère, and dispose of them without undue haste, a sufacient 
sum would be realized to pay ail the résident creditors in fuU, and 
leave a surplus over for transmission to the court which was wind- 
ing up the corporation. At the time this appointment was ap- 
plied for, it was shown that some, at least, of the résident cred- 
itors, wished to hâve it made. None of them hâve ever made any 
objection, and, upon the hearing of thèse motions, résident cred- 
itors to a considérable amount appeared, and expressed approval 
of the action of this court. 

The questions raised upon thèse motions, and upon which peti- 
tioners wish to hâve a formai hearing and judicial détermination, 
are thèse: 

1. Creditors who are résidents of Pennsylvania, or of states other 
than New York or Connecticut, insist that the New York assets 
which hâve been collected by the New York receivers should be dis- 
tributed ratably among ail the gênerai creditors of the corporation, 
no matter in what state they may réside, nor where the contract 
upon which their claims arise may hâve been made. It bas been 
the practice in this court in receiverships of this character to care- 
fully provide for the protection of the creditors of the insolvent 
corporation who may réside within this jurisdiction. Inasmuch 
as this court, by seizing the property, bas deprived the résidents 
of this state of the remédies they would hâve possessed under state 
law, it would seem to be eminently just and équitable to aflord 
them this protection. And that protection should be aiforded by 
the fédéral courts in like circumstances was the opinion of the 
four justices of the suprême court who acted concurrently in dis- 
posing of the questions which arose under the Northern Pacific 
Railroad receivership. Property in similar proceedings in this 
court has been collected, disposed of advantageously, the résident 
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creditors paid, and the surplus transmitted to the court of the state 
of which the corporation was a citizen, and where the receivera 
were originally appointed for the purpose of winding up its af- 
faira. It is wholly unnecessary at this stage of the proceeding to 
enter into any discussion as to the propriety of this method of 
administration. Logically, it cornes up for détermination when 
distribution is about to be made. If any creditor, not a résident 
of this state, believes that he is entitled to participate in such dis- 
tribution, he may submit proof of his claim to the receivera. If 
they reject the claim, as, under the practice prcTailing hère, they 
undoubtedly will, such creditor is entitled to hâve the propriety 
of such action passed upon by the master to whom, in the flrst in- 
stance, ail disputed questions as to allowance or disallowance of 
claims are to be presented. If the master's décision be adverse to 
the creditor, he may review it upon exceptions to the report; and, 
if such exceptions be overruled by the circuit court, such détermi- 
nation is a flnal decree, from which he may appeal to the circuit 
court of appeals. In this way the creditor's right to share in the 
distribution is judicially considered and decided as a question of 
right, unembarrassed by any exercise of discrétion, as would be 
the case if the same question were presented upon a pétition for 
intervention. 

2. Counsel for nonresident creditors further insists that, in ad- 
dition to the opportunity of formally presenting their claim to 
share in the proceeds, they are entitled to be put in a position 
where they may criticise or object to the claims of others, and 
may examine and dispute the propriety of the receivers' conduct. 
Except in one respect, to be noted hereafter, the ordinary proceed- 
ings of the receivers may safely await the time when their ac- 
counts and transactions are sent to the master for investigation. 
Under the practice in this circuit, the master gives notice of the 
opening of the hearing before him, touching the receivers' admin- 
istration, to ail who hâve flled claims, or to their représentatives, 
and abundant opportunity is afforded to ail who are interested ei- 
ther as direct distributees of the New York assets or as distrib- 
utees of whatever surplus fund may be left for transmission to 
the court of original jurisdiction. The ordinary disbursements of 
'eceivers in collecting and preserving a fund are of such a char- 
acter as not to require any spécial investigation in advance of 
this one by the master, the bond in each case being made suffl- 
ciently large to insure a response to whatever sums may be sur- 
charged upon the account. No distribution by the receivers is 
made until the master has investigated and made his report; and 
thus, upon his investigation, the creditor who has ûled a claim, 
whether it be allowed or disallowed, may hâve the opportunity of 
questioning the propriety of allowing any other claim or claims. 
Intervention, therefore, is unnecessary to protect any rights of cred- 
itors in this respect. 

3. In this particular receivership there hâve been some extraor- 
dinary expenditures by the receivers. They hâve been allowed to 
proeeed with the business so far as to complète the manufacture 
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of articles which the corporation was under contract to furnish, 
thus in some instances making a slight profit on the transaction, 
and at ail events avoiding damages for breach of contract. Tliey 
hâve also been allowed to work up such raw material and partly 
manufactured materials as they bad on hand into flnished products^ 
in the belief that they could thus be better disposed of. In a few 
instances they hâve been allowed to provide the raw material, and 
fin orders received from old customers of the corporation of un- 
doubted solvency, in the belief that in that way the good will of 
the corporation, which seemed to be a valuable asset, might be 
preserved, and the opportunity of selling the entire plant, with such 
good will, at a favorable price, be greatly increased. This was 
donc with the assent of most of the résident creditors ; certainly 
with the expressed dissent of none. Inasmuch as some of the non- 
resident creditors now question the advisability of such action, it 
would be appropriate, in advance of the hearing before the master, 
to provide for a hearing by the court of the question whether such 
business should continue, ail parties interested having the oppor- 
tunity to be présent and submit their views. In this particular 
case, however, such proceeding is not now necessary. The varions 
items of work which bave been undertaken from time to time by 
the receivers hâve been practically now completed. There is in 
contemplation no further effort to carry on the business. Satis- 
factory arrangements hâve been made whereby the premises now 
occupied will be vacated, certainly by the Ist of May, and prob- 
ably by the Ist of April, and it is the expectation of the receivers 
to be able to wind up their business and présent their accounts 
on or before that date. 

4. Some of the nonresident creditors insist that their position is 
différent from that of others, by reason of the circumstance that 
the contracta out of which their claims arose were made in this 
state, and, therefore, that they, equally with the résident creditors, 
were entitled to avail of process of the state courts by attachment, 
etc., at the moment when this court took the res into its posses- 
sion. This same question has been presented recently to this court 
in two receiverships, but it was not decided, for the reason that 
no opposition was made to the claim of nonresident creditors thus 
situated. Objection was not made in thèse cases, for the reason 
that the New York assets were abundantly sufQcient to pay alî 
claims flled hère, including those of nonresidents holding New 
York contracts, and leave a considérable surplus for transmission 
to the state of which the corporation was a citizen, and where its 
aflfairs were being wound up. This particular question is prema- 
turely raised at this stage of the case. Creditors who believe that 
they are entitled to share in the distribution may file their claims 
with the receivers, and, whether the same be allowed or disallowed, 
they will hâve the same opportunity as ail the other creditors to 
overhaul the receivers' account, to présent their own claims before 
the master, and to object to the allowance of any other claims, as 
they may be advised. 
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GRAPB OREBK COAL 00. t. FARMBRS' LOAN & TRUST CO. et al. 

(Circuit Court of Appeals, Seventh Circuit. May 3, 1897.) 

No. 365. 

Rks Judtcata— Fobeclosdre— Rkteesal afteb Sale. 

A foreclosure sale was had pending an appeal wlthout supersedeas from 
the foreclosure decree. The decree was thereafter rerersed, whereupon the 
court below in part reversed Its decree, but conflrmed the sale, and required 
the purchasers to pay an addltional sum In cash upon their bld, which was 
done. The mortgagor dld not appeal from the latter decree, nor assign any 
errors questloning the confirmation of the sale upon an appeal taken by 
another party, to whlch It also was a party. Beld, that the valldity of the 
sale was res judicata, so that the mortgagor could not maintain a subsé- 
quent suit to set it aslde. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Illinois. 

The blU in this case was flled by the Grape Creek Ooal Company for the pur- 
pose of settlng aside the sale made under thé decree of foreclosure which was 
reversed by this court in Grape Creek Ooal Oo. v. Farmers' Loan & Trust Oo., 
24 U. S. App. 38, 12 O. O. A. 350, and 63 Fed. 891. In that case, this appellant, 
belng the mortgagor, was the principal respondent, The appeUees hère, who 
were respondents below, besides the Farmers' Loan & Trust Company, the 
trustée in the mortgage, are Joseph J. Asche, P. J. Oronan, and A. D. Irving, 
who, being themselves holders of bonds secured by the mortgage, and acting 
as a commlttee for other holders of the bonds, became the purchasers of the 
property at the décrétai sale. The sale was made and reported to the court 
before the appeal was taken, whlch was done without the exécution of a su- 
persedeas bond. Pending the appeal, on November 2, 1893, the circuit court 
entered a decree approvlng the sale, and grantlng a deflciency judgment, and, 
on December ISth ensuing, required the purchasers to pay to the mastei 
$15,000, in addition to the sum of $10,000, paid at the time of the sale. By a 
supplemental retum, the fact of the sale was brought Into the record, but 
this court, as its opinion shows, refused to eonsider what should be the etfect 
of reverslng the decree of foreclosure on the rights or tltle of the purchasers 
at the sale. The mandate having gone down, the parties flled a stipulation to 
the effect that Asche, Oronan, and Irving were, at the time the decree was 
entered and when the sale was made, holders In thelr own right of bonds se- 
cured by the foreclosed mortgage, and made the purchase for themselves and 
for a large number of holders of the bonds, whom, as a committee, they rep- 
resented; that they paid upon the purchase, in ca&h, $25,000 ($10,000 at the 
time of sale, and $15,000 under a later order of the court), of whlch sum 
$13,650 had been paid to the bondholders, and the remainder disbursed by order 
of the court; and that the sale under the decree "was falrly condueted, and 
the purchase made by sald purchasers was made In good faith, except as it 
may be influenced by the facts recited in this stipulation." , Thereupon, on 
September 12, 1894, the court entered an order or decree reversing its prlor 
decrees and judgments in the partieulars inconsistent with the opinion of this 
court, and In ail other respects approved, ratlfled, and conflrmed them. That 
decree, brought hère upon the appeal of the Farmers' Loan & Trust Company, 
this court, on January 26, 1895, afflrmed. 13 O. 0. A. 87, 65 Fed. 717. To 
the blU In this case, whlch was flled on December 20, 1894, a plea was inter- 
posed, recitlng the facts stated above, and settlng up the decree of September 
12, 1894, as a prlor and final adjudication that the sale was valld and should 
Btand. "That plea the court sustained, and, the appellant decllning to amend, 
ordered the bill dlsmissed. Error Is assigned upon the sustalning of the plea, 
and upon the dlsmissal of the bill. 

C. H. Remy and J. B. Mann, for appellant. 
Herbert B. Tumer and William Burry, for appellees, 

Before WOODS, JENKINS, and SHOWALTER, CJircuit Judges. 
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WOODS, Circuit Judge, after making the foregoing statement, de- 
livered the opinion of the court. 

The contention of the appellant is that the purchasers at the fore- 
closure sale, having purchased for themselves and other holders of 
bonds secured by the trust deed upon which the decree of foreclosure 
was predicated, were not innocent purchasers, but were in privity with 
the Farmers' Loan & Trust Company, the trustée in the deed, upon 
whose complaint the decree was rendered ; and, consequently, that the 
reversai of the decree ipso facto annulled the sale and the order of 
court by which it had been conflrmed. Robinson v. Manufacturing 
Ce, 67 Fed. 189; Kingsbury v. Stoltz, 23 Hl. App. 413; Freem. Judgm. 
§ 482; Railroad Co. v. Fosdiek, 106 U. S. 47, 1 Sup. Ct. 10; Ballard v. 
Searls, 130 U. S. 50, 9 Sup. Ct. 418. Whether that was the efifect of 
the reversai of the decree was a question which, by a motion for resti- 
tution, or in any appropriate mode, the appellant had the right to sub- 
mit, and, upon an agreed statement of the pertinent facts outsidé of 
the record, did join in submitting, to the circuit court for décision. 
That court, reversing the original decree only in part, reafflrmed the 
sale, and directed the master to exécute a deed to the purchasers. If 
that action was not a full compliance with the mandate of this 
court, or was for any reason erroneous, the remedy was either by an- 
other appeal or by an application to this court to enforce compliance 
with its mandate. The appellant sought relief in neither form, and in 
the appeal prosecuted by the Farmers' Loan & Trust Company, to 
which it was a party, assigned no cross error. It is estopped by the 
record. The matter is res judicata. 

It is no objection to the force of the estoppel that the purchasers at 
the sale were not formai parties to the record when the decree of 
September 12th, reconflrming the sale, was entered. It is essential 
to the theory of the Mil that the purchasers, being in privity with and 
represented in the suit by the complainant, the trustée in the deed by 
which their bonds were secured, acquired no better title than if they 
had been parties by name. Under the conditions and réservations of 
the decree, by virtue of which the sale was made, they had been 
required to pay an additional cash sum upon their bid, and had com 
plied with the order; and even if, prior to the sale, they were stran- 
gers to the suit, it would seem clear that, by purchasing at the sale, 
they came under the power of the court, for the purposes of ail orders 
touching their rights in the property until the sale should be consum- 
mated by a deed executed by the order or with the approval of the 
court. Kneeland v. Trust Co., 136 U. S. 89, 10 Sup. Ct. 950: Stnart 
V. Gay, 127 U. S. 518, 8 Sup. Ct. 1279. 

The decree below is afiQrmed. 
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KNIGHTS TEMPLAES' & MASONS' LIFB INDEMNITY CO. v. JAOOBUS. 

(Circuit Court of Appeals, Seventh Circuit May 3, 1897.) 

No. 355. 

iNSUBAKCK— REIKSTATEMElilT OF PoLICY HOLDBK. 

By a resolution of the board of dlrectors of a bénéficiai association, prop- 
erly passed, provision was made for the reinstatement of poUcy holders in 
default for more than 30 days by fumislilng a certiflcate of good health 
and a médical examlnation wMch should prove satisfactory to the Com- 
pany, J., being In default for tliat length of time, forwarded to the Com- 
pany such a certiflcate and examiinatlon with the required assessment, but 
the médical director refused to pass on the examlnation, because of its 
"not being aecompanled by an application," J, being Informed that 
hls new examlnation came too late to reinstate Ws policy, as same had 
been canceled, and that a new poUcy would hâve to be issued, for whlch a 
blank application was Inclosed. J. acquiesced, and made the new appli- 
cation, by whloh he agreed that no liabillty was assumed by the company 
untll the policy should be actually issued. J. died before the application 
wajs acted on. Helâ that, as the certiflcate and examlnation for reinstate- 
ment were unobjectlonable, the lapsed policy was revived thereby as eff ectu- 
aUy as If a certiflcate of reinstatement had been Issued, and J., by maldng 
the new application, was not preduded from asserting that there had been 
a reinstatement 

Appeal from the Circuit Court of the United States for the Northern 
Division of the Northern District of Illinois. 

Thls suit was brought by Pauline Jacobus, the widow of Oscar I. Jacobus, a 
citizen of WlBconsln, against the Knights Templars' & Masons' Life Indemnity 
Company, a corporation of Illinois, to compel the latter to Issue and pay a 
policy or certiflcate of Insurance upon the llfe of her husband. The aver- 
ments of the biU and answer need not be stated, because the hearlng was upon 
an agreed statement of faets and a stipulation that the pleadlngs, if found at 
variance, should be considered as amended so as to correspond to the agreed 
statement 

The essentlal facts were thèse: The Knights Templars' & Masons' Llfe In- 
demnity Company was organized under the act of the gênerai as.sembly of the 
State of Illinois, approved June 18, 1883 (1 Starr & 0. Ann. St. p. 1348, § 123), 
whereby It Is required that the Incorporators sign and aclinowledge a certifl- 
cate of association, in whlch shall be stated "the object of incorporation, with 
Its plan of doing business clearly and fuUy deflned," which certiflcate shall be 
submltted to the audltor of public aecounts, who, if he flnds it "sufïlcient and 
satisfactory," must Indorse hls approval, and file the certiflcate and approval 
in the office of the secretary of state. In the year 1889, Oscar I. Jacobus, 
who had permitted a prior membershlp to lapse, became again a member under 
certiflcate of membershlp or life Insurance policy No. 7,448, by which, on condi- 
tions and warranties stated, the company promlsed to pay $5,000 to the wldow, 
chlldren, or heirs of the member, unlese he should hâve dlrected otherwlse. 
On the back of the policy was prlnted the "constitution" of the company, of 
whlch the slxth article, concerning assessments, is as foUows: 

"Section 1. Upon notice and satisfactory proof of the death of a member 
(sihould it be necessary to make an assessment), the company, or such persop 
a& the board may direct, shall send by mail, to the last recorded post-office 
address of every member, a notice contalning the name and résidence of the 
deeeased member, and the amount due from the member to whom said assess- 
ment is sent. The party sending such notice may employ a suitable person, 
persons, or corporation, in any town or city, who may act in serving such 
notices elther personally or by mail. A notice so sent or served shall be 
deemed and taken to be a lawful and suffiàent notice for the payment of the 
assessment required. 

"Sec. 2. Should any one fail to forward, as indicated in the notice, the amount 
thus due, for a period of ten days af ter the date of sald notice, he shall forfeit 
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Us membership and aU beneflts arlslng therefrom. Any one havlng thus for- 
felted hls membership may be reinstated, he belng alive, withln thlrty days 
after the date of sald notice, by the payment of ail anearages, and may be rein- 
stated to membership subséquent to the tbirly days, npon snch terms as the 
board of directors may flx. 

"Sec. 3. Any member may make a deposlt In advance, for the payment of 
hls assessments, whieh money shall be used for no other purpose by the Com- 
pany; and, In case of the member's death before It Is so needed, the unused 
balance shall be paid back with the policy." 

On October 13, 1891, the board of directors of the Company, acting within 
Its power, passed the foUowing resolutions: "Resolved, that no policy holder 
of this Company, who is over the âge of 56 years (exoepting the holder of a 
llmlted term policy), who Is delinquent more than thirty days in the payment 
of any assessment or annual due, shall be reinstated to membership; and, fur- 
ther, that no policy holder who is under the âge of 56 years, at the time of his 
being thlrty days delinquent, shall be reinstated without flrst having fumished 
a certifloate of good health signed by hdmself, and also a médical examlnatlon 
which shall prove satisfactory to this company, the acceptance of whlch new 
médical examination shall be govemed by the same rules as apply to an origi- 
nal application for membership, and also by the payment of ail arrearages: 
provided, that any holder of a limited term policy may be reinstated upon the 
same terms as hereln stlpulated for life policy holders under the âge of 56 
years." 

On Harch 3, 1893, notice of an assessment was mailed to and received in due 
course by Oscar I. Jacobus; but he ncglected to respond, and, the assessment 
remaining unpald, on Martii 14, 1893, the foUowlng letter (unessential parts 
omitted) was sent him: 

"Chicago, m., March 14, 1893. 

"O. I. Jacobus, Edgerton, WIs.— Dear Sir and Bro.: A notice of assessment 
No. 82, amounting to six dollars, was mailed to your address March 3, 1893, 
wlth the ten days' grâce provided in the policy. This assessment stiU remains 
unpaid. Article 6, section 2, of the constitution, printcd on the back of your 
policy, reads as foUows: [See supra.] Under this article, It can be paid, K 
you are livlng, any time prior to 30 dàys from the date of the original notice. 
Until such payment is made, you are carrying your own risk in case of death. 
Youir receipt is now at this office, and will be mailed to you, and your policy 
reinstated upon receipt of the amount due, as hereinabove stated. We dé- 
sire you to remain with us, and assurée you our best efforts will be put forth 
to seciire the greatest beneflt to our policy holders at the least expense. Please 
let us hear from you on receipt of this, as to your wishets in the matter. 

"Respectfnlly, W. H. Gray, General Manager." 

No response to that letter having been received, and the assessment not hav- 
lng been paid, on April 3, 1893, the certiflcate of membership, policy No. 7,248, 
was formally caneeled on the books of the company, and on the same day the 
foUowing letter was sent to Jacobus: 

"Chicago, April 3, 1893. 

"O. I. Jacobus, Edgerton, Wis.— Dear Sir and Bro.: Your policy bas been 
caneeled for nonpayment. By a resolution of the board of directors, govem- 
Ing reinstatements of persons under flfty-six years : of âge, you will now be 
requlred to furnish a new médical examination satisfactory to the company, 
and sign the certiflcate of good health as per the Inclosed f orms. If It is your 
pleasure-to reinstate your policy, glve this your prompt attention. In addi- 
tion, if the policy is reinstated, you will be required to pay $18.00, the amount 
delinquent at this date. * » » With best wishes, and trusting to hear 
from you at an early date, I am, 

"YoUrB,;respectfully, W. H. Gray, General Manager." 

To that letter Jacobus made no response until April 27, 1893, when he mailed 
a letter, which was received the next day by the gênerai manager of the com- 
pany, Iilcloeing a "P. O. order for $18.00 and médical examination," for which 
he asked a receipt The médical examiner's report, it Is agreed, "was care- 
fully, skillfuUy, ând honestly madé, and was true." It wais made by Dr. James 
À. liord, at the request of Oscar I. Jacobus, upon a printed blank sent tû 
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Jacobua by the défendant, inclosed In the letter of Aprll 8, 1898, the r^nilar 
custom of the company In admitting persons to membership or relnstating 
lapsed membere under new médical examlnatlon being to allow the applioant 
to be exaiQined by hls local physlclan, and to refer the application and the 
examinatlon so made to the company'a médical director, whose duty It was to 
examine such application and médical examlnatlon, and pass upon the same, 
before a new certlflcate of membership could issue, or a lapsed certifleate of 
membersMp be relnstated. Whether Jacobus knew this custom, there Is no 
évidence, except the Inferences, tf any, to be drawn from hls several member- 
ships in and communicsations and correspondence with the company as in the 
statement of facts set forth. In thls Instance the examlnatlon was f orwarded 
from the home office of the company in Chicago to its only médical director, 
Dr. J. L. Whlte, at bis office in Bloomlngton, "In aecordance wlth such custom, 
very soon after It was received by the défendant"; but, by reason of its "not 
being accompanied by an application," It was not examined or passed upon by 
Whlte, and the company had not Issued any new poliey or certifleate of mem- 
bership to Jacobus before his death. 

No further oommunicatlMi passed between the parties untll May 3, 1893, 
when the company, aeting by its gênerai manager, mailed to Jacobus the fol- 
lowJng letter: 

"Ohicago, May 3, 1893. 

"O. I. Jacobus, Esq., Edgerton, Wls.— Dear Sir: Your new examination re- 
ceived at this office, but too late to accept same and reinstate your poIicy, as 
same bas been canceled oflf the oompany's books. However, we will Issue 
you a new poliey, whlch is the best we can now do for you, for the sum of 
what one assessment would amount to, or $6.00. I inclose herewlth a blank 
application for that purpose, whlch you may fill out carefully on the members' 
side, sign same, and forward it to thls office. Your examination of récent 
date wUl answer If attended to Immediately. In the meantlme we hold your 
remittance of $18.00 at this office, subjeot to your order or the above. With 
best wlshes, I am, 

"Yours, respectfully, W. H. Gray, Genl. Mgr." 

Thls letter, wlth the Inclosed prlnted blank application, Jacobus received the 
next day, and, "havlng duly flUed up and signed" the application, inclosed. it 
in the foUowing letter, whlch on May 5, 1893, he mailed to the company: 

"Edgerton, Wis., May 5th, 1893. 
"W. H. Gray, Genl. Manager, 1303 Masonic Temple, Chicago— Dear Sir: In- 
closed please flnd application fllled out as per your letter of the 3rd inst; if 
anythlDg left from remittance, place it to my crédit 

"Yours, Kesp., O. I. Jacobus." 

The letter and application were received by the company the next day. In 
the prlnted part of the application, precedlng the signature of the àppUcant, Is 
the following expression: "I further underetand and agrée that no liability 
whatever is assumed by the company under any circumstances, untll after the 
poiicy or membership hereby applied for bas actually been Issued at the home 
office by the officers of the company." The answers of Jaeobiis to questions in 
the application and the certifleate of heaith at the end thereof were truthful 
and correct so far as he knew. For several months prior thereto he was In 
apparent good health, wlthout prémonitions of disease, and contlnued so untll 
the evening of May 6, 1893, when he became 111, and on the lOth dled, after 
an unsuccessful attempt by surgery to relieve hlm of a stricture of the intes- 
tines. He wae at bis death under 56 years of &se. 

Clark Varnum, for appellant. 

John S. Cooper (S. M. Millard and 0. P. Abbey, of counsel), for ap- 
pellee. ! 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

WOODS, Circuit Judge, after making the foregoing statement, 
delivered the opinion of the court. 
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If it were true, as contended, that the policy upon the life of 
Jacobus àad lapsed for every purpose, and that, when he died, he 
was simply an applicant for Insurance, under a new policy, as if he 
had never before been a member of the association; it would seem 
to follow necessarily that the deeree of the circuit court was wrong, 
though it is urged, on the other hand, that, under the circumstances, 
the last application should be deemed to hâve been made in order to 
obtain reinstatement under the lapsed policy, and not to procure the 
exécution of a new one, and that on that theory the provision in 
the printed part against liability before actual issue of the policy 
would be inapplicable and without signiflcance. That question it 
is not necessary to décide. It is not true, as asserted, that, under 
the lapsed policy, "there were no contractual relations between the 
Company and Jacobus." At the end of 10 days from March 3d, 
when notice of the assessment was mailed, the policy ceased to be 
effective as a contract of Insurance; but for 20 days longer there 
was an absolute right to procure reinstatement "by the payment of 
ail arrearages," and even after that time, under the resolution of 
the board of directors, the same privilège was allowed to one who 
had "fqrnished a certificate of good health signed by himself,' and 
also a médical examination" satisfactory to the company. Jacobus 
complied fully with ail thèse requirements. He sent the requisite 
sum of money and a certificate of good health and a médical ex- 
amination, to neither of which was there made at the time, nor has 
there been suggested since, any objection. By the letter of April 3d 
he was told that his policy had been canceled, and that he would 
"now be required to furnish a new médical examination satisfactory 
to the Company, and sign the certificate of good health as per in- 
closed forms." He was not told, and could not properly bave beeii 
told, that any new application was necessary, and the failure of the 
compan/s médical director to pass on the examination because of its 
"not being accompanied by an application," and the statement in 
the letter of May 3d that the examination had been received too 
late to be accepted as a basis of reinstatement, because the policy had 
been canceled, were without justification, and therefore without ef- 
fect to hinder the reinstatement of the policy. The money to pay ar- 
rearages was already in the possession of the company, and it does not 
appear that there was unreasonable delay in forwarding the required 
certificate of health and médical examination. The certificate and 
the examination in form and substance were nnobjectionable, and 
If the médical director of the company had examined the latter, as it 
was his duty to do, he must hâve âpproved it. He could not hâve 
rejected it upon capricious grounds. Miesell v. Insurance Co., 76 N. 
Y. 115. It follows that, upon the receipt by the company of the cer- 
tificate and the examination, the right of reinstatement was com- 
plète, and that, in the contemplation of equity, the lapsed pohcy was 
revlved, as effectually as if a certificate of reinstatement had been 
issued or an entry of like purport made upon the books of the com- 
pany. 

It is said that Jacobus acquiesced in and agreed to the state- 
ment that his former policy had been canceled, and that his only 
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method of again becoming insured was by means of a new appli- 
cation and a new polîcy. If the new policy had been issued and 
accepted, there woald doubtless hâve been a waiver of ail rights 
under the old one, but, the negotiations for new insurance having 
failed, there is in the situation no élément of estoppel which could 
hâve barred thp assertion by Jacobus, or can now bar the assertion 
by tiis widow, that the lapsed policy had been revived. In no re- 
spect is the Company in a worse position on account of the new ap- 
plication. 

The objection is made that the decree proceeds on the theory of 
a new application for a new policy, and not of a renewal or reinstate- 
ment of the lapsed one; but that is not clearly so, and the objection 
does not go to the merits. In substance, the decree is right, and 
therefore is aflSrmed. 



MORSE V. SOUTH et al. 

(Circuit Court, D. Kentucky. AprU 15, 1897.) 

1. Eqttitt PLEADiNO—MuLTirABiousNEss— Waiver of Objections. 

When-the objection of multifarlousness is not taken to a blU whIch from 
Its nature Is open to that objection, and the cause Is fs<ibmltted upon one 
of Its aspects alone, the other belng apparently abandoned, It may be heard 
and decided as submltted. 

3. Fédéral Jurisdiction— Citizknship— Quieting Titlb. 

Where one tenant In common brings a suit agalnst hls co-tenant and 
others for partition of the land held in common, and to quiet the title aa 
agalnst clalms of the défendants other than hls co-tenant, but does not 
press It as a blU for partition, It may be sustained as a bill to quiet the 
title of the complainant's undivlded Interest, notwithstanding there Is a 
want of diverse cltizenshlp between him and the défendant, hls co-tenant. 

8. QuiETiNO Title— Gbmeral Bquitt Rulb— Kehtucky Statuts. 

The Kentuclîy statute (section 2361, Ky. St.) giving a right of action to 
restrain trespasses on land of which the plalntlff Is not In possession, has 
not changed the gênerai equlty rule that a suit to quiet title cannot be 
maintained except by one who has both the légal title and possession. 

4. Taxation— Listing and Assbssmbnt. 

Complainant, clalming lahds In Kentuclîy under a sale for taxes, showed 
by the records that the lands were assessed to one F. from 1792 to 1810; 
that they were sold in 1811 by the reglstèr of the land office for the taxes 
Of 1810, and, not having been redeetned, were conveyed In 1815 to com- 
plainant's predecessor In title. It was shown, however, by the défendant, 
that priôr to March 1, 1796, F. had conveyed to others ail hls interest In 
the lands by deeds duly executed, which were duly recorded In the clerli's 
■ office df the court of appeals on April 11, 1790. Hcld, that there was no 
légal asséssment of the lands to F. for 1810, since he had then ceased to 
hâve any Interest therein; that the fact that, prior to the requirement of 
the listing of nonresidents' lands with the slate audltor by the act In force 
March 1, 1796, the lands had been prbpërly assessed to F. by the county 
tax eommissloners, dld not justif y a continued asséssment thereof to him 
after . the ' recording of his déeds; and, accordingly, that no title passèd 

under the sale and conveyance for the tpjres of 1810. 
■ « 
I. Same— tSale of Lands Stbuck opp to State. 

One who clalms land under a sale made by an agent ol the audltor of 

Kentucky, pursuant to the act of 1S4Û, as amended March 10, 1843, authorlz- 

''''' taig the sèlUng of lànds strlcken off to the eommdnwealth for taxes, must 

' show not only propér public notice ot the salej but that the agent; before 
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maklng It, made diligent search and Inqulry for the former owner, hls 
heirs, or persous In adverse possession, and, upon sucb searcb and inqulry, 
falled to ând tbem. 

Wm. H. Holt and W. J. Hendrick, for complainant. 

Thos. H. Hines, Jas. B. Marcum, and Wm. B. Dixon, for défendants. 

BAHK, District Judge. This suit in equity is brought against the 
heirs of J. W. South, and also against William Strong, H. G. DufiE, and 
the heirs of Alfred Marcum. The purpose of the suit, according to 
the allégations of the bill, is to hâve a partition between the com- 
plainant and the heirs of J. W. South of certain lands alleged to be 
the unsold portion of the land patented to Thomas Franklin by the 
State of Virginia, on January 26, 1787, and which are alleged to be 
jointly owned by the complainant and said heirs. The bill, as against 
the défendants Strong, DuflE, and the heirs of Alfred Marcum, is for 
the purpose of quieting complainant's title to certain lands therein 
described, which are alleged to be a part of the unsold land patented 
to Thomas Franklin in 1787. The bill likewise seeks an injunction 
to prevent the défendants Strong, Duff, and the heirs of Alfred 
Marcum from disturbing complainant's possession or cutting tim- 
ber on the lands described in the bill, and to recover damages for cer- 
tain alleged cuttings of saw logs. There is no description of unsold 
lands in the Franklin patent, except those which are described and 
alleged to be claimed by the défendants Strong, Duff, and the heirs 
of Alfred Marcum. The bill is perhaps multifarious, in that it is a 
bill quia timet, and also for a partition of the unsold lands in the 
Franklin patent, as between the complainant and the défendants 
J. W. South's heirs; but the objection of multifariousness has not 
been taken, and the case as prepared and now submitted is upon its 
aspect as a suit quia timet. J. W. South's heirs hâve not answered 
the bill, nor hâve they been subpœnaed, and it may be assumed that, 
as the case has been submitted generally, that part of the bill which 
seeks a partition has been abandoned. The heirs of J. W. South are 
alleged to be tenants in common with the complainant, each being 
a half owner in the lands in controversy. In the présent contro- 
versy the heirs of South and the complainant hâve a common interest, 
as they are alleged to be joint owners with the complainant of the 
land the title of which is sought to be quieted, and said heirs bave 
the same citizenship as that of Strong, Duff, and the other défendants. 
But, as complainant could bring an action of ejectment for his undi- 
vided interest in the lands in controversy, he can, we think, maintain 
a bill to quiet the title for his undivided interest in this land, not- 
withstanding the want of diverse citizenship between South's heirs 
and the other défendants. 

The bill allèges that complainant and the heirs of J. W. South are 
tenants in common, and hâve a fee-simple title in the land in contro- 
versy, and the actual possession thereof. Complainant claims, and 
seeks to sustain by testimony, a derivative title, as follows: (1) A 
patent issued by the commonwealth of Virginia, January 26, 1787, 
which granted to Thomas Franklin 116,656 acres of land lying be- 
tween the North and Middle Forks of the Kentucky river, in what 
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was then the county of Fayette. This land is described in saîd pat- 
ent as commencing at tfe junction of said rivera, and running with 
the meanders thereof many miles, and tlience, by a line wliich. is 
described therein, from one river to tlie other. (2) That Thomas 
Franklin's interest in said patented lands was sold by M. Hardin, 
as the register of the state of Kentucky, to John Wilson, in the 
year 1811, for taxes due by said Franklin on said land for the year 
1810; that said land thus sold was not redeemed, and was conveyed 
by John M. Foster, then register of the land office of the state of 
Kentucky, to said Wilson, the purchaser thereof, by deed dated De- 
cember 6, 1815. (3) That the interest of John Wilson in the lands 
in the Franklin patent which remained unsold in the county of 
Breathitt was sold for taxes for the years 1836-45, on September 21, 
1846, by John Hargis, agent of the then auditor of Kentucky, for 
taxes due and unpaid by said Wilson, and that at said sale J. W. 
South and Daniel Breck, Jr., became the purchasers thereof; and sub- 
sequently the land thus purchased was conveyed to said South and 
Breck, by the auditor of the state, in equal shares, and that said deed 
was recorded in said Breathitt county clerk's ofBce, and subsequently 
destroyed by flre. (4) That the interest of Daniel Breck in said land 
was sold and conveyed to N. 0. Morse, Sr., who is the father of the 
complainant, by deed dated September 13, 1865. (3) That the inter- 
est of N. 0. Morse, Sr., in said land, was sold in a chancery proceeding 
brought in the Ken ton circuit court, state of Kentucky, and pur- 
chased by one Charles Evans, and, the sale being thereafter con- 
firmed, was conveyed to him by a spécial commissioner of said court ; 
that said Evans subsequently sold his interest in said land, which 
was five-twelfths, to the complainant, which deed was subsequently 
lost, and the complainant, not being a party to the procéeding in the 
Kenton circuit court, inherited one-twelfth part of his father's (N. 
0. Morse's) interest in said land, and thus is a half owner of the inter- 
est in said land in controversy. (6) The deed of the auditor to South 
and Breck having been destroyed by flre, a suit was instituted in the 
Breathitt circuit court to hâve a conveyance substituted by the audi- 
tor for the one destroyed ; and in that procéeding the court ordered a 
spécial commissioner (Little) to make the substituted deed of con- 
veyance. This deed is dated 25th October, 1882, and is made to the 
heirs of J. W. South, he having previously died, and to the complain- 
ant and Charles Evans. The bill allèges that the complainant and 
the défendants, the South heirs, hâve had possession of the land in 
controversy, by themselves and those under whom they claim, for a 
number of years before the flling of the suit, and had, at the time of 
filing of the suit, the actual possession, and that said défendants 
Strong, Marcum's heirs, and Duff claim to be the owners of the land 
which is described in the bill; that they hâve been trespassing upon 
said lands, by cutting logs therefrom; and that they are without any 
légal or équitable right whatever; and the value of the logs thus 
taken is alleged. 

The défendants William Strong and the Marcum heirs and Duff 
hâve answered, and hâve put in issue ail of the material allégations 
of the bill, exc^t that the commonwealth of Virginia patented to 
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Thomas Franklin the 116,656 acres, as described in the bill. Ttey 
deny that any title passed either to John Wilson bj the convey- 
ance made by J. M. Foster, as register, on December 6, 1815, or 
that any title passed by the sale of the land for taxes alleged to be 
due by John Wilson, and the conveyance thereof made by the 
auditor's agent in 1846; and they deny that the deed of October 

25, 1882, made by Spécial Oommissioner Little, conveyed any title 
to complainant or to Evans, or to the défendants the South heirs, 
or that said sale was legally made. They deny that taxes were 
ever regularly or legally assessed against either Thomas Franklin 
or John Wilson; and they deny that the complainant has any fee- 
simple or any title in said lands in controversy or any part thereof ; 
and they deny that said complainant and said South heirs hâve 
had actual possession of the land, or any part thereof, at the time 
of the institution of the suit, or at any other time. Défendants 
allège that they are the owners of the land in controversy, claim- 
ing the same by continuons, notorious, and adverse possession, by 
well-marked boundaries, for a time more than sufiBcient to give 
them title. The défendants William Strong and the heirs of Alfred 
Marcum claim ownership by adverse possession by a marked bound- 
ary, by William Strong, commencing in 1845, and again by William 
Strong and Alfred Marcum's heirs, commencing in 1872. They 
claim adverse and notorious possession, commencing in 1872, with 
boundaries which are described in two surveys made on the lOth 
of December, 1872, one for 190 acres, and the other for 250 acres, 
and for which patents from the commonwealth of Kentueky were 
immediately applied and issued after a eontest with J. W. South 
by caveat proceedings, — the 190-acre tract by patent dated March 

26, 1891, issued to the heirs of Alfred Marcum, and the other dated 
October 1, 1891, issued to the heirs of Alfred Marcum and William 
Strong; and it is claimed that the patent for the 190 acres was 
applied for in the name of William Strong as well as the Marcum 
heirs, but that Strong's name was omitted from said patent by 
oversight. Thèse boundaries are substantially the boundaries 
which are set ont in the bill of complaint. The défendant DufE 
sets up a aimilar claim, and files patents issued from the common- 
wealth of Kentueky. 

It will be seen that the issues thus made go to the title and the 
possession of the complainant, and also the claim of ownership by 
the défendants, based upon adverse possession. The complainant 
cannot maintain his action to remove a cloud upon his title and 
quiet possession on gênerai principles of equity, without clear proof 
of both possession and the légal title in himself. 

It is said in Frost v. Spitley, 121 U. S. 556, 7 Sup. Ct. 1131: 

"TTnder Iftie 5iirIsdlotlon and practlce In equity, Independently of statute, the 
objeot of a WU to remove a cloud upon title, an<J to quîet possession of real 
estate, te to protect the owner of the légal tltle from being disturbed In his 
possession, or harassed by sults In regard to that tltle; and the bill cannot be 
malntalned without clear prooif of both possession and légal tltle In the plaJntIff. 
Alexander v. Pendleton, 8 Oranch, 462; PelrsoU V; ElUott, 6 Pet. 95; Orton v. 
Smith, 18 How. 263; Orews t. Burcham, 1 Black, 852; Ward v. Chamberlain, 
2 Black, 430. As observed by Jnstice Grler, In Orton v Smltb: Ttaose only 
80F.-14 
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who have a clear légal and équitable title to land, connected wlth possession, 
hâve any rlght to claim the interférence cf a court ot equity to glve them peace 
or dissipate a cloud on tltle.' 18 How. 265. A person out of possession cannot 
malntain such a bill, -wbether his title Is légal or équitable; for, if lils title is 
légal, his remedy at law, by action of ejeotment, is plain, adéquate, and com- 
plète, and, If his tltle Is équitable, he must acqulre the légal tltle, and then brlng 
ejectment. U. S. v. Wilson, 118 U. S. 86, 6 Sup. Ot 991; Fussell v. Gregg, 
113 U. S. 550, 5 Sup. Ot 631." 

TMs is also the rule in Kentucky. In Packard t. Valley Co., 28 
S.W. 779, the court say: 

"The gênerai rule and one well settled in this state is that in order to maintaln 
an action quia timet the plalntiff must have both title and aotuaJ possession." 

See Armitage v. Wickliffe, 12 B. Mon. 494; Oampbell v. Disney, 
93 Ky. 41, 18 S. W. 1027. 

It is true this gênerai equity practice will be modified in some 
respects so as to conform to a state statute when that statute en- 
larges the équitable rights, and allows the holder of a perfect légal 
title to be quieted in his title, although he may not have at the 
time actual possession of the land to which he has a perfect légal 
title. Thus, in Holland v. Challen, 110 U. S. 16, 3 Sup. Ot. 495, the 
suprême court sustain a bill quia timet where the complainant had 
a perfect légal title, but did not have the actual possession. This 
was a suit in the state of Nebraska, where there was a statute 
authorizing such a proceeding without actual possession. See, 
also, Clark v. Smith, 13 Pet. 195. 

The state of Kentucky has legislated upon this subject, but has 
not, we think, changed the equity rule as herein indicated. The 
Kentucky législature enacted March 9, 1854, thus: 

"That hereafter It shall and may be lawful for any person havtng both the 
légal title and possession of lànds to Institute and prosecute by pétition in equity 
In the circuit court of the county where the lands or some part thereof may lie 
against any otiher person setting up a clailm thereto, and If the plaintiff sliall be 
able to establish and does establish his tiitle to said lands, the défendant shall 
be by the court ordered and decreed to release his claim thereto, and to pay the 
plalntlfC his costs." 

And on the lOth of March, 1854, the foUowing: 

"That the owner of any land In this state may maintain the approprlarte ac- 
tion to recover damages for any trespass or injury committed thereon, notwith- 
standing suoh owner may not have the actual possession of the land at the time 
of the commission of the trespass." Approved March 10, 1854 (Sess. Acts 
1853-54, pp. 149, 167). 

The flrst of thèse acts was not repealed by the General Statutes 
of Kentucky, and is still, as we understand, the law of the state. 
Kincaid v. McGowan, 88 Ky. 91, 4 S. W. 802. But the act of March 
10, 1854, was repealed by the General Statutes, which covered the 
same subject-matter. See Hillman v. Hurley, 82 Ky. 629. After 
the décision of the court of appeals in Hillman v. Hurley, the légis- 
lature re-enacted the act of March 10, 1854, in substance as follows: 

"The ownei" of land may malntain the approprlate action to recover damages 
for any trespass or injury committed thereon, or to prevent or restrain any tres- 
passes or other injuries thereto or thereon, notwithstanding such owner may no* 
have the actual possession of the land at the time of the commission of the 
trespass." Act 1888 (Ey. St f 2361). 
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The right of action given by the act of 1888 to "prevent or re- 

strain any trespasses or other injuries thereto or tliereon" should, 
we thinli, be construed to give an équitable remedy by injunction to 
prevent or restrain such trespasses or injuries, but only in aid of com- 
mon-law actions, and not as an independent équitable jurisdiction, 
under whicb the question of title to real estate or the right of pos- 
session should be tried. 

The next inquiry, then, is as to complainant's title. The com- 
plainant, to sustain his title under the tax sale to John Wilson, 
has read an authenticated copy of the certiflcate signed by Mark 
Hardin, register of the land office of Kentucky, dated November 5, 
1811, and also a certiflcate of the auditor of the state of Kentucky, 
George Madison, dated December 5, 1815. Thèse certiflcates show 
that Hardin, as register, sold the tract of land described as Thomaa 
Pranklin's 116,656 acres, third rate, lying in the county of Clark, 
and on the Kentucky river, being entered, surveyed, and patented 
to Thomas Franklin for taxes due thereon for the year 1810 and 
costs, and that John Wilson became the purchaser thereof at the 
sum of $146.07, which was the amount of the taxes for that year 
and the costs. The certiflcate of Madison shows that the tract 
thus sold had not been redeemed. ' The complainant also read a con- 
veyance from John M. Foster, then register of the land ofiice of 
the state of Kentucky, dated December 6, 1815, conveying to the 
said John "Wilson the whole of the tract which had been patented 
by Thomas Franklin. In this deed of conveyance the certiflcates 
of Hardin, as register, and Madison, as auditor, are copied, and 
made a part thereof. He also flles as exhibit what purports to be 
a copy from the books of the auditor's office for the assessment of 
this land for the years 1792 to 1810, both inclusive. This copy is 
flled in the déposition of L. G. Norman, who was then auditor of 
the state of Kentucky, and the only évidence in regard to this 
assessment is the transcript, and what Norman says. He is asked : 
"If the records of your office show any assessments of the lands, 
or any of them covered by it [the patent], please state ail you know 
on that subject." Answer: "I hâve a copy of the patent named 
before me. The records show an assessment to Thomas Franklin 
from 1792 to 1888, to Thomas Franklin flrst, and afterwards to 
others, who held the lands or part of them. I flle attested copy 
of the record, showing ail about it, marked 'L. G. N.' I hâve no 
Personal knowledge of the facts. I speak only of what the records 
show." This record, thus flled, purports to be an assessment of 
this Thomas Franklin patent, or parts thereof, from 1792 to 1888. 
The asisessment is flrst to Thomas Franklin from 1792 to 1810, both 
inclusive, and from 1811 to 1838, both inclusive, to John Wilson* 
Thèse exhibits are ail of the évidence offered to sustain the complain- 
ant's title under the sale for taxes for the year 1810. 

In the case of Allen v. Robinson, 3 Bibb, 328, the Kentucky court 
of appeals hâve said, in regard to such sales and conveyances: 

"The sale and conreyancé of the register, when legally made, passes to the 
purchaser the légal title; and, in a contest Involving the valldlty of such a sale, 
the register's deed (as he is an offlcer of the govemment, presumed by law to 
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do his duty) ehall be taSèn as prima fade évidence that the réquisitions of the 
law hâve been fulflUed; but as the rester dérives his authority to sell lands 
for the nonpayment of taxes from *he law, to make Us deed effectuai to pass 
the title, that authority must be strletly pursued, aad, althougb the deed will 
prima facie prove the correct exercise of the authority, It can »e repelled by 
proof that the law was not regularly pursued io maldng the sale." 

See, also, Hickman v. Skinner, 3 T. B. Mon. 211. 

The défendants deny that this property, thus sold, belonged to 
Thomas Franklin, or that it was legally assessed in 1810, and insist 
that the alleged sale is void, and passes no title. To sustain this con- 
tention, they hâve read copies of a deed from Thomas Franklin to 
Abraham Fowler, dated August 12, 1793, and a deed from said 
Franklin to Benjamin Walker, dated December 13, 1795, and cer- 
tain convenances to the parties to whom the land was subsequently 
conveyed. The deed from Thomas Franklin to Abraham Fowler 
conyeys ail of Franklin's interest in the tract of land patented to 
him by the commonwealth of Virginia, on the 26th of January, 1787, 
and in the same deed another tract of land containing 108,344 acres, 
but excepting and reserving out of said tracts of land 30,000 acres 
which is undivided. The deed itself does not indicate what propor- 
tion of the 30,000 acres should come out of the 116,656 acres, and 
what should be taken out of the 108,344 acre tract; but this is not 
material, as, subsequently, whatever réservations were made were 
conveyed to another party. Franklin, in the conveyance to Benja- 
min Walker, conveyed the 30,000 acres, which was reserved in the 
deed to Abraham Fowler. He describes it in said conveyance as 
the undivided rights and shares of Samuel Osgood, Maria Osgood, 
and Daniel Bowen in the lands granted to him, the said Thomas 
Franklin, by the state of Virginia, in trust for them and others. 
The deed to Abraham Fowler was acknowledged before the mayor 
of the city of New York, August 2, 1794, and again acknowledged 
before Edward Shipping, a justice of the suprême court of Pennsyl- 
vania, March 14, 1796. Ajid the deed to Benjamin Walker was 
acknowledged by Franklin before Edward Shipping, a justice of the 
suprême court of Pennsylvania, January 11, 1796. Both of thèse 
deeds were put to record in the clerk's office of the court of appeals 
of Kentucky on April 11, 1796. The défendants also read authen- 
ticated copies of conveyances from Abraham Fowler and wife to 
Theodosius Fowler, dated February 6, 1795, conyeying an undivided 
54,150 acres of land in the Thomas Franklin patent of 116,656 acres. 
This deed was properly acknowledged in the city of New York by 
the grahtor, and put to record in the clerk's oflSce of the Kentucky 
court of appeals on April 11, 1796. And a conveyance by Benja- 
min Walker and wife to Kichard Harrison and Joshua Ogden Hoff- 
maii, dated March 7, 1796, conveying the 30,000 acres of land con- 
veyed to said Walker by Thomas Franklin. This land thus con 
veyed is described as being the undivided rights and shares late of 
Samuel Osgood, Maria Osgood, and Daniel Bowne (Bowen), in the 
land granted to Thomas Franklin, of Philadelphia, in trust for them 
and others, and by him conveyed to said Benjamin Walker, by in- 
denture dated 13th of December, 1795. This deed was legally ac- 
knowledged in the city of New. York, March 9, 1796, and recorded 
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in the clerk's ofiBce of the court of appeals April 11, 1796. And 
also a copy of another conveyance by Benjamin Fowler and wife to 
Eichard Harrison and Joshua Ogden Hoffman, March 1, 1795, oon- 
veying an undivided interest in the Franklin patent of 116,656 acres. 
This deed was acknowledged in the city of New York March 21, 
1795, and put to record in the clerk's office of the court of appeals 
of Kentucky, April 11, 1796. And another conveyance by Theodo- 
sius Fowler to Eichard Harrison and Joshua Ogden Hoffman, dated 
January 8, 1796, conveying an interest in the said Thomas Frank- 
lin patent. This deed was acknowledged in New York City, March 
8, 1796, and recorded in the clerk's office of the court of appeals of 
Kentucky, April 11, 1796. And another conveyance from Richard 
Harrison and Joshua Ogden Hoffman to Effenham Embree, dated 
October 11, 1813, in which they conveyed to said Embree the undi- 
vided 30,000 acres conveyed to them by Benjamin Walker on March 
7, 1796, in the Franklin patent This deed was properly acknowl- 
edged in the city of New York, October 11, 1813, and recorded in 
the clerk's office of the gênerai court of Kentucky, July 8, 1814. 

It will be seen from thèse deeds that ail of the right, title, and 
interest of Thomas Franklin had been conveyed to other parties, and 
thèse deeds duly and legally acknowledged, — one on August 2, 1794, 
and again the same deed reacknowledged March 14, 1796; and the 
other deed duly and legally acknowledged January 10, 1796, and 
both of them recorded in the clerk's office of the court of appeals 
of Kentucky on the llth of April, 1796, which recording gave con- 
structive notice of the conveyances. It follows that there was no 
légal assessment of the land patented to Thomas Franklin as his 
after the conveyance thereof was made by him to others, and the 
said conveyances legally recorded in the state of Kentucky. A 
légal assessment is indispensable to a proper levying of tax. It is 
said by Mr. Cooley: "The necessity of an assessment is undoubted; 
it is the first step, and is the foundation of ail that follows." See 
Cooley, Tax'n, 259. In Parker v. Overman, 18 How. 142, the su- 
prême court says: "A légal assessment is the foundation of the 
authority to sell; and, if this objection be sustained, it is fatal to 
the [tax] deed." In that case there was a fatal objection to the 
authority of the officer making the assessment. See, also, Pillow 
V. Eoberts, 13 How. 475. 

It is insisted, however, on the part of the complainant, that 
the assessment once properly made of this patented land against 
Thomas Franklin continued, notwithstanding he conveyed his entire 
right, title, and interest therein. This contention nécessitâtes a brief 
review of the then tax law of Kentucky. Under the first act of the 
state of Kentucky, after it became a state, ail lands were listed and 
classiâed by tax commissioners, who were appointed in each county 
for that purpose, and the tax itself was coUected by the sheriff, 
and there was no distinction as to assessment» between lands 
owned by résidents and nonresidents. Act approved June 26, 1792 
(1 Litt. Laws, 6.3). By an act of Kentucky approved December 19, 
1795 (1 Litt. Laws, 321), which became effective March 1, 1796, it is 
provided for the first time that ail nonresidents shall enter their lands 
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with the state auditor, under the same rules and régulations as in case 
of résidents. It is also provided that thèse taxes sliall be paid to 
the treasurer of the state, instead of to the sheriff, and, if the taxes 
are not paid by the nonresidents, the sheriff of the county where 
the lands lie shall sell the land in the same manner and under 
the same régulations as résidents' lands are sold for taxes. It is 
provided in this law that the auditor shall keep a book for the pur- 
pose of receiving and entering the lands of nonrefsidents for taxa- 
tion, and that the taxpayers shall enter their lands for taxation 
therein; but there is no provision made in this law for a book in 
which transfers are to be noted, nor is there any provision declar- 
ing to a nonresident party that the assessment shall be continuous 
from year to year until changed by him or other parties in interest. 
By an act approved February 28, 1797 (1 Litt. Laws, 653), vrhieh is en- 
titled "An act to amend and reduce info one the several acts establish- 
ing the permanent revenue," the provisions of the acts of December, 
1795, as to nonresidents' lands, are substantially re-enacted, and, in 
addition, it is provided that the auditor sihall keep a book of trans- 
fers, and "every nonresident who has entered his lands with the 
auditor may, on transferring the same to any other person or per- 
sons, hâve the altérations made with the auditor, and oharged to 
the person or persons to whom transferred, and such person shall 
be chargeable with the tax of such land or lands thereafter." This 
law also provided for the sale of the lands by the shèriff for unpaid 
taxes. This is the ârst law which provides for a book of transfers 
in which sales and conveyances are to be entered, so that the prop- 
erty may ber taxed as against the successive owners. The next act is 
an act approved December 21, 1799 (2 Litt. Laws, 324). This is an act 
entitled "An act to amend and reduce into one the several acts 
establishing the permanent revenue." It re-enacts the provisions 
of the prevlous law as to the entry for taxation of nonresident lands 
by the auditor, and for a transfer book and the mode of payment, 
which was to the treasurer; but it changed the oflBcer who was 
to sell the property for the nonpayment of taxes from the sheriff 
of the county where the land lies to the register of the state, and 
provided that the register, when the tax was certifled to him as 
unpaid, should proceed on the third Monday in November in each 
year, at public auction, at the state house at Frankfort, to sell lands 
for unpaid taxes, under like régulations as résidents' lands are sold 
by the shérift. This act also provides for a transfer book in which 
nonresidents who had sold their lands or conveyed them could 
hâve their transfers entered; but it was not compulsory for them 
to do s6, nor is there any déclaration in the statute that the assess- 
ment should continue against the flrst party assessed, unless such 
transfer were iaade in the auditor's book. This act of 1799 gave 
the register the same povpêr to exécute Conveyances for the lands 
sold by him as the sheriff had who sold the lands of résidents of 
the state for the nonpayment of taxes. 

We think it quite clear that no title passed under the sale of 
the register in 1811 and the conveyance in 1815, for the taxes due 
and assessed against Thomas Franklin on thèse lands, which lands 
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had been conveyed by him many years before, and the deeda shcw- 
ing the conveyances recorded as early as April, 1796. The record 
from the auditor's book in regard to assessment is very brief in- 
deed, and unsatisfactory; but it is quite évident that part of thajt 
record is made up from assessments which were originally made 
before the tax commissioner, and not before the auditor, and that, 
if there ever was any return of the lands patented to Thomas 
Franklin made in the auditor's office, it was not made by Thomas 
Franklin, or by any one representing or authorized by him, because 
there was no provision for a return of nonresidents' lands to the 
auditor prior to the act of December 19, 1795, which went into 
effect March 1, 1796, and at that time, according to the record of 
transfers filed, Thomas Franklin had ceased to hâve any interest 
in the land, although thèse conveyances were not put to record in 
the state of Kentucky until April, 1796. 

In the case of Bell v. Fry, 5 Dana, 341, the court of appeals had 
occasion to consider the eiïect of the register's deed like the one at 
bar. The court says: 

"The register's deed purporting to convey the land In question to Achilles Sneed 
In conséquence of a sale of the sald lands for taxes chargea thereon from 1792 to 
1798 was ineffectuai to pass the title under Fry' s patent, because the land was 
Bold and conveyed as the land of Joshua Fry, and for taxes eharged to him, 
when he had conveyed It to Vancouver by deed regularly executed, acknowl- 
edged, and recorded In 1790, two years before any portion of the taxes for which 
it was sold were eharged or became payable; and It does not appear but that 
the taxes for the same year were paid by the real owner of the land. The court 
therefore did not err in refusing to instruct Iflie jury peremptorily that thls 
deed barred the plaintiff's action." 

By the very tenus of the register's deed, it only conveyed the 
right, title, and interest of Thomas Franklin, and this was in ac- 
cordance with the law under which the lands were sold for taxes. 
There is no évidence in the record which proves or tends to prove 
that John Wilson either took or ever had actual possession of the 
land which was thus attempted to be conveyed to him by Foster, 
as register of the state of Kentucky. The only évidence on this 
subject is that he made quite a number of conyeyances, but there 
is no évidence whatever that he took actual possiession of any of 
the land in the Thomas Franklin patent, claiming the same by 
well-marked boundaries; so that the complainant's title must rest, 
if at ail, upon the tax sale of 1846 and adverse possession there- 
aiter. 

The sale by John Hargis, as agent of the auditor, made in Sep- 
tember, 1846, for taxes alleged to be due from John Wilson could 
not, of course, pass a title to South and Breck if John Wilson had 
no title. We are inclined to think, however, that the attempted 
sale made in September, 1846, is fatally defective for other reasons. 
The transcript ûled by Norman, auditor, of the assessment of this 
land, shows that there was no assessment thereon for the years 1839, 
1840, 1841, 1842, 1843, 1844, and 1845. The copy of the certificate of 
John Hargis, agent, indicates that the land was sold by him for 
taxes for the yeara 1836 to 1845, both inclusive. The record of 
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assessment flled by Nonnan would indicate that there was no assess- 
ment for taxes for the years 1839 to 1846, and the certiflcate of 
John Hargis recites that the land had been forfeited for the nonpay- 
ment of taxes for the year 1839. The act approved December 7, 
1822, provided that it should be the duty of the auditor; when three 
years' taxes and interest became due on lands, to advertise the same 
for three successive months previously to the Ist of November in 
the newspapers of the public printer twice each month, stating the 
amount of taxes, interest, and costs due on each tract; and, if the 
same be unpaid on any tract or tracts as aforesaid, the same shall 
be stricken ofE to the commonwealth, and ail the right, title, and 
interest of such nonresident shall thereby invest in the common- 
wealth; nevertheless, said land may be redeemed as provided for in 
the act of December 5, 1820. If this be considered as forfeiting the 
rights of John Wilson to the state of Kentucky for taxes for the 
years 1836 to 1838, there is no évidence in the record to show that that 
which is required by the act of 1822 was ever complied with. Hence 
there is no évidence to show that the interest of Wilson, if he had 
any, in the land patented to Thomas Franklin, was assessed for 
1839 to 1845, or that it was stricken off to the state under the pro- 
visions of the act of 1822, after proper notice. But considering the 
proceeding by John Hargis, agent, as under the act of 1840, as 
amended by the act approved March 10, 1843, the record is likewise 
fatally détective in showing that any title passed by such alleged 
sale. The act of 1840, as amended by the act of March 10, 1843, 
authorized the selling of property which had been stricken off to the 
commonwealth, but provided that the auditor may authorize his 
agent to sell the same to the former owner, or his heirs or assigna, 
for the taxes due thereon, with the interest and charges, with 10 
per cent, thereon; and further, when no former owner or heirs or 
assigns could be found to redeem, and there was then any one in 
possession of such land, or any part thereof, under adverse title, such 
person in adverse possession shall hâve the right to quiet his title 
by paying the amount of the taxes, interest, and charges, with 10 
per cent, thereon; and section 3 of the amended act provides "that 
when there shall bè no former owner or his heirs or assigns willing 
to redeem, and no one in adverse possession willing to purchase, the 
auditor may direct the agent or attomey to sell the land, in one or 
more tracts, to suit purchasers for as much as it will bring at pub- 
lic sale, provided it shall not be sold for less money than the amount 
due the commonwealth, with interest and charges." Thus, the 
right of the auditor to direct a sale is dépendent on the effort to 
find the original owner, or the heirs or assigns, and allow him or 
them to redeem, or to give the occupant in adverse possession the 
opportunity to quiet his title, and his refusai to avail himself of it; 
and then the law provides for the advertising of the sale and the 
place of sale, which seems to hâve been done, but there is no évi- 
dence hère that any effort was made either to find John Wilson or his 
heirs. or to inquire whether there was any one in the adverse pos- 
session of said land, or any part thereof. This record shows that ir 
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this large territory, which was thus sought to be sold, there were a 
great number of persons who were in the actual possession of part 
of it, and that they claimed adversely to Wilson's title. 

The court of appeals had occasion to construe thé act of 1840 be- 
fore the amendaient of 1843, but when it was as to tax sales sub- 
stantially as after the amendment, in the case of Bishop v. Lovan, 
4 B. Mon. 116. In that décision it declared that it was necessary 
to be shown that the former owner or heirs were sought to be found 
before the property could be sold for taxes, and in that case the 
court say: 

"If the agent's right to eell to a thlrd person la not dépendent upon the prlor 
positive refusai of the former owner, Ws heirs or assigna, and also of the occu- 
pant, upon due and proper notice, It was at least certainly the duty of the agent 
to hâve made diligent search and Inquiry for them, and each of them, before 
he sold; and upon such diligent search and inquiry had failed to flnd either, 
and only upon such facts being made to appear could his sale be sustained, if 
ever It could Ite sustained upon such proof, which we are not now prepared 
to concède. The agent is a prlvate individual, and Is not a public offlcer. He 
exécutes no bond for the faithf ul discharge of his duties or the indemnlflcatlon 
of those who may be Injnred by his failnre to do his duty, nor is he required to 
take an oath, nor does he act under the sanction of an ofacial oath. No pre- 
sumption wlU be Indulged In, therefore, in favor of the regularity of his acts, 
but the person clalmlng title under his sale must show that he has done cvery- 
thing which the law requires to be done to authorize the sale; and, as that 
was not shown In this case, the instruction of the court was proper, and the 
judgment Is afflrmed." Page 120. 

The case at bar is entirely bare of any évidence showing any effort 
to find Wilson or his heirs, if dead, or to make an offer of rédemp- 
tion to any person who might be in actual and adverse possession of 
any part of this land. It is true that the record shows that the 
proper public notice was given by publication in the newspaper, and 
that the sale actually took place, and that William Strong was prés- 
ent at the time of the sale; but there is no évidence at ail of any 
effort to flnd either John Wilson, or his heirs at law, or to make 
any oflers to the several occupants within this patent of Thomas 
Franklin. This was an immense body of land; as the record shows, 
being perhaps one-third of the county of Breathitt, having on it, per- 
haps, that proportion of the inhabitants of the county. Nor is there 
any direct évidence of the appointment of John Hargis as agent of 
the auditor previous to the sale in September, 1846. There is no 
direct or exact évidence as to the contents of the deed which he sub- 
sequently executed to J. W. South and Daniel Breck. We there- 
fore do not know what récitals, if any, there were in that deed. 
The proceeding in the Breathitt circuit court, at the instance of J. 
W. Routh's heirs, to substitute a new deed for the deed which had 
been executed by John Hargis, does not at ail change or strengthen 
the complainant's position. The title to this land was not then in 
Fayette Hewitt, then the auditor of the state, even assuming that 
the land had been forfeited. But this land could not hâve been 
constitutionally forfeited to Kentucky without ot&ce found, under 
the act of 1825, as was decided by the court of appeals of Kentucky 
in Marshall v. McDaniel, 12 Bush, 381. 

If I am correct in the conclusion that no title passed by thèse tax 
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sales, either the sale of 1811 or that of 1848, then the only remain- 
ing question is whether or not the complainant has acquired title by 
adverse possession. The légal effect of the sale by John Hargis in 
1846, although it passed no title, may be considered as giving color 
of title to the entry of J. W. South and Daniel Breck, if they took 
actual possession of the land in controversy, and held the same con- 
tinuously, notoriously, and adversely. This record upon the sub- 
ject of possession both by the complainant and the Souths, and 
also by the défendant, is very voluminous; but, after a careful read- 
ing of the testimony, I am perfectly satisâed that neither the com- 
plainant, J. W. South, nor his heirs, hâve ever had actual posses- 
sion of the land in controversy, which was continuons, notorious, 
and adverse for 15 years. There is évidence to shov? a claim of 
title by J. W. South and Daniel Breck, and by their heirs and as- 
signs, of lands within the Thomas Franklin patent, and that they 
conveyed several tracts of land within said patent. Thèse convey- 
ances, however, were generally to occupants of the land claiming 
adversely. There is also évidence that shows that J. W. South in- 
dividually in his lifetime, and his heirs since his death, held the 
actual possession of two tracts of land with marked boundaries, that 
are near, if they are not adjoining, the land in controversy. But 
thèse tracts were not entered by South under his alleged purchase 
at tax sales in 1846, nor were they held under said sale by South for 
himself and Breck or Breck's vendees. There is no évidence of an 
actual possession of the land in controversy by South and Breck and 
those claiming under them for any continuous time, although there 
is évidence showing an occasional mining of coal; said mining not 
continuing from season to season, but once or twice in a séries of 
years, and also of an occasional cutting of timber on the land in 
controversy. But there is certainly not sufiBcient évidence to prove 
an actual, continuons, notorious, and adverse possession for 15 years, 
or, indeed, for any number of years; and, as the complainant has 
not the légal title, it must follow that his bill cannot be sustained. 

This view makes it unnecessary to consider either the title of the 
défendants or their claim to title arising from adverse possession, as 
the relief, if granted at ail, must be upon the strength of complain- 
ant's own title. It follows from this view that the complainant's 
bill should be dismissed, with ccsts; and it is so ordered. 



CENTRAL TRUST CO. OF NEW YORK v. OITIZBNS' ST. R. OO. 

et aL 

(Circuit Court, D. Indiana. April 23, 1897.) 

CONSTITUTIONAL LAW — SPECIAL AKD LiOCAL LEGISLATION — CLASSIFICATION 
OF CiTIBS. 

The constltutloii of Indiana provides (article 4, $ 23) that In certain 
enumerated cases, and "in ail other cases where a gênerai law can be 
made applicable, ail laws shall be gênerai and ol uniform opération through- 
out the State"; and also (article 11, § 13) that "corporations other than 
banking shall not be created by spécial act, but may be formed under 
gênerai laws." In 1897 the législature of Indiana passed an act to amend 



CENTRAL TRUST CO. V. CITIZENS' ST. B. CO. 219 

Its gênerai law for the Incorporation of street-railroad companles by addlng 
to the clauses giving directors of such companies power to make by-laws 
regulating the rate of fare a proviso that in cities baving more than 
100,000 population according to the United States census of 1890 the rate 
of fare should not be more than three cents, with other restrictions on com- 
panies In such cities, and penalties for their enforcement. There was but 
one City In the state having a population of more than 100,000 according 
to the census of 1890. 3eld, that the aet was spécial and local, and was 
aceordingly unconstitutional and void, and was not such an amendment as 
eould be made under a réservation of a right to amend the original act 
for the incorporation of street-railroad companies. 
8. Injonction— Restkaining Criminal PROcaBDiNos. 

When crlminal prosecutions are threatened under color of an Invalid 
etatute for the purpose of compelling the relinquishment of a property right, 
the remedy in chancery Is available, and a preliminary injunction may prop- 
erly issue. 

Butler, Notman, Joline & Mynderse, Ferd. Winter, Miller & Elam, 
Benjamin Harrison, and W. H. H. Miller, for complainant. 
John W. Kern, for défendants. 
Wm. A. Ketcham, for défendant Wiltsie. 
Jas. B. Curtis, for defeiidant city of Indianapolis. 
Mason & Latta, for défendant Citizens' St E. Go. 

SHOWALTEE, Circuit Judge. This is a motion for a prelim- 
inary injunction. Complainant, a New York corporation, is mort- 
gagee to the estent of some $3,000,000 in bonds of ail the property 
of défendant the Citizens' Street-Eailroad Company, an Indiana 
corporation, operating a railroad in the streets of défendant the 
city of Indianapolis» Défendant Wiltsie is the prosecuting attor- 
ney for that district of Indiana which includes the city of Indianap- 
olis. Défendant railroad company was organized under the gên- 
erai incorporation law of Indiana flrst enacted in 1861, and en- 
titled "An act to provide for the incorporation of street railroad 
companies." It succeeded by purchase to the railroad property 
and rights in the streets of Indianapolis acquired pursuant to cer- 
tain ordinances of that city of a former company organized under 
the same act for the purpose of constructing, operating, owning, 
and maintaining a railway in certain streets of Indianapolis. Sec- 
tion 9-of the gênerai incorporation law above mentioned is in the 
words following: 

"The directors of such company shall hâve power to make by-laws for the 
management and disposition of stock, property and business affalrs of such com- 
pany not Inconsistent with the laws of thls state; to prescribe the duties of 
ofBcers, artlficers and servants that may be employed; for the appointment of 
ail offlcers for carrying on ail business within the objects and purposes of such 
company; and for regulating the running tlme, fare, etc., of such road or roada," 

Section 11 of the same law is as follows: 
"This act may be amended or repeàled at the discrétion of the législature^" 

By agreement with the city of Indianapolis pursuant to certain 
ordinances in that behalf, accepted by défendant railroad company, 
the rate of fare to be charged could be flve cents for each passenger, 
and such was the rate at the time this bill was flled. In March, 1897, 
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the législature of Indiana passed an act entitled and worded aa fol- 
lowS: 

"An açt to amend section nlne of an act entitled 'An act to provide for th« 
Incbrporatlpn fit street ràllroad companles,' approred Jxme 4, 1861, the same 
belng section 4151 of the Eevlsed Statutes of 1881, and addlng supplemental 
sections thereto regulatlng the fare to be chargea and collected by any street 
radlroad company organized under the provisions of sald act In any city hav- 
Ing a population of 100,000 or more, accordlng to the United States census of 
1890, and maklng It a mlsdemeanor to demand, charge, recelve, or collect 
from any passenger upon the same a cash fare of more than three cents, 
provldlng for the transfer of passengers from any Une to another, and for 
the Issuance of transfer tickets or passes, and a-ithorizing such company to 
make reasonable régulations for the transfer of such passengers. 

"(Approved Mareh 6, 1897.) 

"Section 1. Be It enacted by the gênerai assembly of the state of Indiana, 
that section nlne of an act entitled 'An act to provide for the Incorporation 
of street railroad companles,' approved June 4, 1861, the same being section 
4151 of the Revlsed Statutes of 1881> be and the same Is hereby amended 
so as to read as follows: 

"Section 9. The directors of such company shall hâve poTi^er to make by- 
laws for the management and disposition of stock, property and business affaira 
of such company not inconsistent with the la-ws of this state, and prescrlblng 
the dutles of officers, artlflcers and servants that may be employed, and for the 
appolntment of ail officers for the carrylng on ail business withln the objects 
and purposea of such company and for regulatlng the runnlng tlme, fare, etc., 
of sald road or roads: provlded, however, that in citles In this state havlng a 
population of 100,000 or nïore, accordlng to the "United States census of 1890, 
the cash fare shall not exceed three cents for any one trip or passage upon the 
street railroad or roads of the same, and every passenger upon such road 
or roads shall, upon bis or her reauest or demand, wlthout any further cash 
fare or charge, be transferred from the Une upon which he may take passage 
to and upon any other Une or Unes In such clty owned, ccntrolled or operated 
by such companjt to which he pald hls cash fare, and such company, Its officers, 
servants, agents or er*ployés shall, upon the reauest or demand of any passen- 
ger, glve a transfer ticket or pass to such passenger entitling hlm to passage 
upon the Une or Unes to which he désires to be transferred, so that he may 
hâve one contînuous trip or passage over and upon any two of Its Unes, wlthout 
any addltlonal cash fare or charge to the point nearest hls destination: Be It 
further provlded, however, that such directors may provide reasonable régula^ 
tlons for the transfer of such passengers as to place where such transfers shall 
be made and when such transfer tickets shall expire, but every passenger de- 
slrlng to be so transferred shall be glven a reasonable opportunity to do so 
and to be carrled upon the Une to which he désires to be transferred. And 
should any street raUroad company In any such clty charge, reçoive -or col- 
lect more than three cents cash fare, or refuse or neglect to transfer passen- 
gers as herein provlded, then sald company shall forfeit and pay to the per- 
son from whom It reçoives, charges or coUects the sald cash fare In excess of 
three cents, or whom such company refuses to transfer as herein provlded, 
the sum of one hundred dollars, to be recovered In a civil action in any court 
of compétent jurisdletion; and the city In which such railroad company Is 
doing business, running and operating Its line or Unes of road or roads may, 
upon the falluré. of such street railroad company to comply with any of the 
provisions of this act, déclare the rlghts, tenus, contracta and franchises of 
such company to use and occupancy of the streets, alleys, and highways of 
such city for street raUroad piirposes forfeited and at an end and may proceed 
to oust such company from the use and occupancy of such streets, aUeys and 
highways, and may contract and let to any other street railroad company the 
use and occupancy of such streets, alleys and highways for street railroad 
purposes, the same to be granted and let in accordance wlth the provisions of 
this act and the laws governln^ cities havlng a population of 100,000 or more^ 
according to the United States census of 1890. 
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"Sec. 2. That It shall be unlawful for any company organized under thé pro- 
visions of thls act and ownlng, controlllng, runnlng or operatlng any street rall- 
road or System of street railroads In any clty having a population of 100,000 
or more, accordlng to the United States census of 1890, or any offlcer, agent, serv- 
ant, or employé of such company to demand, charge, receive or collect from any 
pafisenger upon Its road or System of roads a cash tare of more than three cents 
for any one trip or passage upon the same, and for any violation of the pro- 
visions of thds section, such company, officer, agent or employé, shall, upon con- 
viction therébf, be flned In any sum not less than fifty dollars and not 'more 
than flve hundred dollars. 

"Sec. 3. That It shall be unlawful for any company organized under the pro- 
visions of this act, and ownlng, controlllng, runnlng or operatlng any street rall- 
road System or street rallroad In any dty having a population of 100,000 or 
more, according to the United States census of 1890, or any ofBcer, agent, serv- 
ant or employé of such company, to refuse or neglect to transf er any passenger 
upon the same, after he shall hâve paid Ms fare, from any of its Une or Unes 
upon whlch he may hâve beoome a passenger to any other of the Unes of such 
company owned, controUed, run or operated by It in such clty and to whieh he 
may hâve reques'ted or demanded to be transf erred; or neglect or refuse to give 
to any passenger after he shall hâve pald his fare, upon demand or request, a 
transfer or pass ticket, entltling such passenger to be transferred or carried 
upon any other of Its Unes In such clty to the point of his destination thereon, 
or who shall neglect or refuse to receive and carry any passenger after he shall 
hâve received a transfer or pass entltling hlm to be transferred and carried by 
and upon some Une or Unes other than that upon whlch he originally took 
passage, shall, upon conviction thereof, be flned In any sum not less than flfty 
dollars and not more than flve hundred dollars." 

The theory of the bill is that the enactment last above set forth 
is not within the réservation expreseed in section 11 of the act 
of 1861 ; that the act of 1861 as amended and in force prior and up 
tp Mardi, 1897, being the gênerai law of the state for the incorpora- 
tion of street railroads, is the charter of the défendant rallroad cor- 
poration; that said charter cannot, under the constitution of In- 
diana, be amended by any enactment which is spécial to any par- 
ticular street-railroad corporation or to any particular community 
or locality in Indiana; that the amendment of 1897 is conâned in 
its opération to the city of Indianapolis and to the défendant rall- 
road corporation and to other street-railroad corporations now or 
hereafter organized for carrying passengers over the streets of that 
city; that, if the scheme, as proposed in said amendment, be car- 
ried into effect, complainant, which is mortgagee of the railroad 
property of défendant corporation in Indianapolis to the extent 
of spme 13,000,000 of outstanding bonds, will be irremediably in- 
jured in its security; that by the amendment of 1897 the state of 
Indiana would violate its engagement to the défendant railroad 
company as expressed in the gênerai law for the incorporation of 
street-railroad companies; and this in contravention of the na- 
tional constitution, which déclares that no state shall pass any "law 
impairing the obligation of contracts." On this latter ground, as 
well as by reason of the nonresidence of complainant, the contro- 
versy, it is said, falls within the judicial power of the United States. 

Section 22 of article 4 of the constitution of Indiana provides 
that, except in référence to certain stated matters, "the gênerai 
assembly shall not pass local or spécial laws." Section 23 of the 
same article is: "In ail cases enumerated in the preceding sec- 
tion, and in ail other cases where a gênerai law can be made ap- 
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plicable, ail laws shall be gênerai and of uniform opération through- 
out the State." By section 13 of article 11 of the constitution of 
Indiana it is declared that "corporations other than banking shall 
not be created by spécial act, but may be formed under général 
laws." There is obviously no discrétion in the législature of In- 
diana whereby that body might, as the basis of a spécial law for 
the formation of street-railroad corporations, déclare that a law for 
that purpose which is "gênerai and of uniform opération through- 
out the State," — that is, which is applicable to like conditions when- 
CTer and wherever such conditions may exist in the state, — could 
not "be made applicable." The question hère is whether or not the 
amendment of 1897 is a "gênerai law," within the sensé of section 
13 of article 11 of the constitution of ludiana. This amendment 
provides "that in cities in this state having a population of 100,000 
or more, according to the United States census of 1890, the cash 
fare shall not exceed three cents," etc. There is but one city in 
Indigna which answers this description, namely, the city of In- 
dianapolis. No matter how many cities there might be now or may 
be hereafter in Indiana containing populations respectively of 100,- 
000 or more, the act in question could never apply to any other than 
the city of Indianapolis. The permanency of the law, and its ap- 
plication to conditions as they arise, and not merely its scope for the 
time being, is to be considered in applying constitutional tests. The 
question hère is the same as it would be if in fact there had been 
in Indiana at least two cities each containing 100,000 inhabitants, 
and the âct in question had been expressly limited in its opération 
to one, leaving the street-car service of the other and of the re- 
maining cities of the state subject to the old law. Could it be said, 
on the hypothesis last made, that such a law touching the incor- 
poration of street-railroad companies was gênerai and of uniform 
opération throughout the state? Under the amendment of 1897 
the fleld is open to ail persons to organize street-railroad compa- 
nies, even in the one city identifled in that amendment. But the 
generality and uniformity of opération under like conditions in- 
sisted on in the constitution as essential to a law for the forma- 
tion of corporations must apply to the business for which corpo- 
rate organization is granted, as well as to the bare privilège of be- 
coming incorporated. A corporation is not formed until its func- 
tîons or business, as well as the mère right to be a corporation, 
are identifled under the law. To make a corporation, the légis- 
lature must déclare not only that certain persons may be incor- 
porated, but that in the corporate capacity they may do something, 
— carry on some specifled business. A clabsification which is ger- 
mane to the subject-matter, as I understand it, may be provided 
in a law for the formation of corporations; but axi arbitrary spéc- 
ification of a single locality in a business which is not local, where- 
by one set of statutes would apply in one place and another to a 
like business in a différent place, is not within the organic law of 
Indiana. What may be called "intramural passenger tralBc" is 
not a business local to any one city in Indiana. A classification of 
street-railroad companies by référence to the matter of populous- 
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ness in cities is suggested in the amendment of 1897. But the lira' 
itation by the one census — that of 1890 — defeats the classification. 
The vice of the amendment is that it puts street-car service in one 
City under one set of conditions and sanctions, while the same busi- 
ness in other cities of the state, no matter how populous they are 
or may become, must be carried on under anothér. In Mode v. 
Beasiey, 143 Ind. 312, 42 N. E. 728 (decided in 1895), the suprême 
court of Indiana said: 

"Nearly every législature, If not every one, from that tlme [1868] to the prés- 
ent has been passing acts that were strietly local under tltles and enacting 
clauses purporting to make them gênerai In their opération througdiout the 
State. A coDsplpuous example of thls elass of acts Is what is generally known 
as the 'Charter of IndianapoHs,' approved March 6, 1891. But the city of In- 
dlanapolis is not named in the act. Both the title and the body thereof gurport 
to make the act gênerai, and of unlform opération throughout the state, by 
provlding ttot ail cities of this state whleh had a population of more than 
100,000 inhabitants, as shown by the last preceding TJnlted States census, shall 
hereafter be govemed by the provisions of this aot.' And then follows the 
balance of the flrst section and the other 134 sections of the act, ail of which 
are exprcssly conflned in their opération to the city of Indianapolls by the part 
of section 1 above quoted, as if the city of IndianapoHs had been named as the 
only place where said act was ever to hâve any opération or effect whatever. 
It Is to be noted that the act is conflned to cities which bad a population of 
more than 100,000 Inhabltants as shown by the last preceding United States 
census. This and ail courts In the state judicially know, and the législature 
knew, that the city of IndianapoHs was the only city in the state at the passage 
of the act that the last census report showed had more than 100,000 inhabit- 
ants. And, no matter how many cities in the state mlght, by subséquent in- 
crease of population, exceed in number the 100,000 mark, stiU the act could not 
apply to them, because IndianapoHs alone had a population of over 100,000 by 
the TJnlted States census at the time of passage of the aot. Hence the législa- 
tive intent is made clear and undoubted that the act was designed never to hâve 
any effect or opération anywhere in the state outside of the city of Indianapolis, 
while it purports to be a gênerai act. And yet no one can entertain a reason- 
able doubt of the constitutlonality of the act, not because it purports to be gên- 
erai, but because It is on a subject on which the applicability of a gênerai law 
has been left by the constitution to the exclusive jndgment of the législature 
on Inquiry into the facts." 

By the last sentence above quoted the suprême court of In- 
diana apparently means that municipal corporations are not veith- 
in the prohibition of section 13 of article 11. The language of that 
section, to quote it once more, is, "Corporations, other than bank- 
ing, shall not be created by spécial act, but may be formed under 
gênerai laves." The spécification "other than banking" indicates 
corporations for business purposes and private gain as referred 
to. The conjunction of words, "municipal corporations other than 
banking," would be meaningless. In Trust Co. v. Harless, 131 Ind. 
452, 29 N. E. 1062, the suprême court ruied, in effect, that a law con- 
ferring additional powers on corporations engaged in supplying 
natural gas could not be spécial, but must be gênerai and of uni- 
form opération. That court has also ruled that the question wheth- 
er or not "a gênerai law can be made applicable" when it anses un- 
der section 23 of article 4, quoted above in this opinion, is con- 
clusively determined by the législature. The sensé of thèse hold- 
ings, I take it, is that the question whether or not "a gênerai law 
can be made applicable" never can arise when the subject-matter 
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of législation is a law for the formation of corporations within sec- 
tion 13 of article 11. Tliis latter section is itself an expresa déc- 
laration by the people of Indiana in their organic law that "cor- 
porations, other than banking, may be formed under gênerai laws"; 
and there is no discrétion on the subject, either in the législature 
or the court. To hold that the législature may — as under section 
23 of article 4 — déclare that "corporations, other than banking," 
cannot "be formed under gênerai laws," would be to annul sec- 
tion 13 of article 11 of the constitution of Indiana. The members 
of the législature themselves in the amendment of 1897 evidently 
did not deem it in their power to make a spécial law. By obvions 
inadvertence the attempted classification was wrongly worded. If 
it be the law of Indiana that the législature has this power, then 
individual charters to individual corporations may once more be 
granted at pleasure by that body. But this is what section 13 
of article 11 was meant more especially to prevènt. The language 
is that "corporations [in the plural] shall not be created by spécial 
act," meaning, when read in the light of the antithesis shown in ttie re- 
mainder of the sentence, to prevent any spécial act, tJiough any com- 
bination of persons to the statutory number might become incorporat- 
ed thereunder. The inhibition is not merely against individual char- 
ters to individual corporations, but against any act which is spécial 
as distinguished from one which, with référence to the business 
to be done by corporate organization, is gênerai, and of uniform 
opération, under like conditions throughout the state. The pré- 
vention of possible législative discrimination or favoritism in busi- 
ness enterprises, and the permanency of property rights secured by 
the requirement of generàlity and uniformity in the law of corpo- 
rate organization, was apparently the intent of the people of In- 
diana in making their constitution. 

It is argued with much insistance that, as respects the législa- 
tive power to amend by spécial enactment, a distinction exists be- 
tween an amendment which embodies the grant of a new and ad- 
ditional power to a corporation already extant and one which re- 
stricts a power previously given; and it is said in this connection 
on the one side that the amendment of 1897 is, in effect, a restric- 
tion on the powers previously vested in the défendant rallroad 
Company, and, on the othër, that the amendment is rather the ex- 
tinguishment of ail right to make the five-cent charge as provided 
in the contract between the company and the city of Indianapolis, 
and the substitution therefor of a grant to the company allowing 
it to flx a three-cent rate. But, however this may be, the réser- 
vation by section 11 of the act of 1861 is of power to amend "this 
act." The old statute, with the amendment, must, if the amend- 
ment be valid, be now read as a whole. So understood, and on the 
assumption of validity, it constitutes the law of Indiana for the 
incorporation of street-railroad companies. But, so understood, 
the entire law would be spécial and local. As concems cities other 
than Indianapolis, it would be spécial and local, because it could not 
apply to the city of Indianapolis. As concerns Indianapolis, it would 
be spécial and local, because it could hâve no opération upon street- 
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railroad bnsiness by corporations in any other city in the state at 
any tlme. if such a statute had been originally enacted as a whole, 
it would hâve been in conflict with the constitution. The législa- 
ture cannot first make a law which is in reality gênerai and of 
uniform opération, and afterwards amend it so that by force of 
the amendment it ceases to be gênerai and of uniform opération. 
The législature can make no amendment which, if put into the stat- 
ute originally, would hâve invalidated the whole. FoUowing the 
pronouncement of the suprême court of Indiana in Mode v. Beasley, 
my opinion is that the amendment of 1897 is unconstitutional and 
void. It is nod; an amendment within ^he réservation of the elev- 
enth section of the act of 1861. 

I may hère add that the words of classification in section 5454 
of the Revision of 1894 are not the same as the words used in the 
amendment hère in question, nor as the words used in the statute 
commented on in the quotation from Mode v. Beasley; while sec- 
tions 5477-5479 are restrictions on the powers^ of municipal cor- 
porations. It occurs to me to suggest also that, while the words 
which follow the last semicolon in section 9 as amended in 1897 
seem to imply a grant to the city of Indianapblis, yet, since the 
national as well as the state constitutions provide against any law 
impairing the obligation of contracts, the législature could hard- 
ly authorize the city, by either a gênerai or spécial law, to break 
its contract with the railroad company. 

Oounsel urge that this bill does not show a cause of action cog- 
nizable in chancery against Mr. Wiltsie, the district attorney, 
since its purpose is to restrain him from instituting criminal 
prosecutions under color of the amendment of 1897. But this 
complainant îs seeking to protect a property right, and it seems to 
be law that, when such prosecutions are threatened under color 
of an invalld statute for the purpose of compelling the relinquish- 
ment of a property right, the remedy in chancery is available. Rea- 
gan V. Trust Co., 154 U. S. 362, 14 Sup. Ct. 1047, and Lottery Co. 
V. Fitzpatrick, 3 Woods, 222, Fed. Cas. No. 8,541, in each of which 
apprehended criminal prosecutions were enjoined, are to the point. 
Even in the Case of Sawyer, 124 U. S. 200, 8 Sup. Ct. 482, cited by the 
attorney gênerai, the rule as hère stated is plainly recognized; nor do 
I find it disputed in any case. 

It is also contended that this suit cannot be maintained because 
the state is, in effect, a party défendant, and under the eleventh 
amendment to the national constitution a state cannot be sued; 
and, further, that section 720 of the Revised Statutes of the United 
States inhibits the relief prayed for in this bill as against défend- 
ants Wiltsie and the city of Indianapolis. But under the ruling 
of the suprême court of the United States in Pennoyer v. McOon- 
naughy, 140 U. S. 1, 11 Sup. Ot. 699, and Reagan v. Trust Oo., su- 
pra, this is not a suit against the state of Indiana, within the sensé 
of the eleventh amendment, nor do«s it fall within the terms of 
section 720. It seems to me, on principle, as well as on the very 
distinct authority of Reagan v. Trust Co. (a case which parallels 
this in nearly every aspect) and Lottery Co. v. Fitzpatrick, the 
80 F.— 15 
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présent controversy falls within the judicial power of the United 
States vested in this court. But counsel for défendants insist that, 
at ail eTents, a preliminary injunction ought not to issue. They 
say, if the défendant railroad company will obey the law, and re- 
duce its fares to three cents, the damage prior to final hearing will 
be inconsiderable or nothing. But, suppose the alleged law to 
be invalid, and suppose the défendant railroad company déclines to 
obey it. In the Reagan Case, above cited, the same argument could 
hâve been used, yet there the preliminary injunction was issued. 
So, also, in Lottery Co. v. Fitzpatrick, wherein is discussed at length 
the question whether or not the preliminary injunction should is- 
sue. How can the point as to the validity of the amendment of 1897 
be presented on any subséquent hearing more distinctly than on 
this? My opinion is that, where proceedings in eflect destructive 
of a vested property right are threatened by a défendant in ofiScial 
position under color of a void statute, the preliminary injunction 
ought to issue. * 

The suggestion by the leamed attomey gênerai that, in any 
event, this court ought not to consider the case made by this bill 
until the suprême court of Indiana has pronounced upon the spé- 
cifie enactment in contention, is one which I hâve no right to en- 
tertain. It is ordered that the injunction issue as prayed. 



LONDON & S. F. BANK v. WILLAMETTE STEAM-MILL, LUMBHRING 
& MANUFAOTtTRING CO. 

(areult Court, B. D. Calîfomla. March 20, 1897.) 

No. 703. 

1. Rbcbivehs— DiviDENDs— Delay of Chbditor. 

Delay of a créditer, resulting from proceedings taken at tlie recelver's 
request, to reduce hls elaim to judgment, Is not négligence, and wlU not 
prevent the créditer from reeeivlng dlvldends In proportion to those already 
pald to others, before further dlvldends are declared. 
& Bamb — Becdred Claims — Subrendkb of Bbcubitibs. 

In the fédéral courts, a créditer holding collatéral ' securities cannot be 
compelled to surrender them before participating in dlvldends declared by 
the reeeiver. 

8. Fbdbral Courts— Statb Laws. 

State laws relating to insolvency and asslgnments for crediters do not 
control the fédéral courts, In receivership cases, In respect to the right 6f 
a créditer holding collatéral security to rectdve dlvldends without first 
• Burrendering the collatéral. 

This was a suit in equity by the London & San Francisco Bank 
against the Willamette Steam-Mill, Lumbering & Manufacturing 
Company, in which a reeeiver has been appointée! for the défendant 
corporation. The cause is now heard on the motion of a creditor 
to require the reeeiver to pay it dividends in proportion to those 
already paid to others. 

Frank W. Bumett, for complainant, 
H. 0. Dillon, for défendant. 
Bheldon Borden, for reeeiver. 
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WELLBORN, District Judge, This is a motion of San Gabriel 
Valley Bank, a créditer of the défendant, and holding certain Be- 
curities, that the receiver be directed, before paying further divi- 
dends to other creditors, to pay to said bank such proportion of ita 
claim, recently filed, as has heretofore been paid, respectively, on 
the claims of the other creditors. On this motion two suggestions 
hâve been made by the attomey for the receiver: First, that pay- 
ments-to said San Gabriel Valley Bank be limited to dividends 
hereafter declared; second, that said bank be required to surrender 
to the receiver its securities, before participating in any dividend. 

Answering the first suggestion of the receiver, I would say that, 
in my opinion, the San Gabriel Valley Bank should receive, before 
further dividends are declared to other creditors, the same propor- 
tion of its claim as such pther creditors bave received on their 
claims respectively. As I understand the facts, said bank is not 
chargeable with négligence in presenting its claim, but whatever 
delay there may hâve been resulted from proceedings, taken at the 
request of the receiver, to reduce said claim to judgment. 

With référence to the second point, it will be observed that, while 
circumstances may justify the expectation that the defendant's 
debts will be ultimately paid in full, yet the pending question must 
be determined as though the estate now being administered by the 
receiver were insolvent. The rule applicable to such a case, as 
recognized by the fédéral courts, is. that the creditor who holds 
collatéral securities cannot be compelled to surrender them until 
full satisfaction of his debt, and is entitled in the meantime to re- 
ceive the same dividends as unsecured creditors. Wheeler v. 
Walton & Whann Co., 72 Fed. 966; Merrill v. Bank, 21 G. G A. 
282, 75 Fed. 148; Bank v. Armstrong, 8 0. C. A. 155, 59 Fed. 372. 

Counsel for the unsecured creditors, in his brief, invokes the 
principle of equity "that, where one of the creditors of an insolvent 
has two funds against which he can proceed, and the other cred- 
itors can proceed only against one of those funds, the former créd- 
iter must first exhaust the fund against which the other creditors 
cannot proceed before he can come in and share pro rata with 
them out of the fund which alone is available to them." In the 
case last above cited (Bank v. Armstrong) the court refer to this 
rule as follows: 

"It Is a rule of equity that, where a creditor holds two securities, one of 
which he has in common with others, and the other of which he holds for his 
sole use, he may- be required to collect his debt flrst out of the security for his 
sole beneflt, so that those who hold In common with him may hâve more to 
apply to their debts. But this rule can never be Invoked where he who has 
the two securities cannot pay hlmself In full out of botlu He was glven the 
two securities to pay his debt, and he cannot be deprlved of this prlmary 
equity for the beneflt of some one else, who is less fortunate In his security, 
8 Pom. Eq. Jnr. § 1414; Story, Bq. Jur. § 564b." 

Again, in the same case, and at page 378, 59 Fed., and page 161, 
8 0. 0. A., itissaid: 

"The other cases cited, and especially Greenwood v. Taylor, 1 Buss. & M. 
185, seem to rest on the rule of equity requirlng a creditor with two funds 
as security, one of which he shares with others, to exhaust his sole securit; 
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flrat. As already sald, the rule has no application when Its opération would 
prévent the créditer from paying his whôle clalm." 

Counsel for the unsecured creditors further relies, in support of 
the point raised by the receiver, on analogies drawn from the stat- 
utes of California relating to insolvency and aasignments for bene- 
fit of creditors. In fédéral courts, state laws cannot control the 
question, but it must be determined according to gênerai princi- 
pies of equity. Said motion is allowed. 



NEWMAN V. VIRGINIA, T. & O. STEEL & IRON OO. 

(Circuit Court of Appeals, Fourth Circuit May 6, 1897.) 

No. 209. 

1. Action to Rbcover Lands— Admissibilitt op Evidekck— Habmless Breob. 

In an action under the North Carolina statute to recorer lands, the 
admission of a will for the purpose of showing title In plalntlff to an 
undlylded one-fourth Interest In the lands, even if erroneous because of 
defective exécution of the wIU, Is not prejudicial error where It otherwlse 
appears that plaintifiC has title to an undlvlded three-fourths Interest; since, 
under the state décisions, plaintiff, as owner of such Interest, could malntaiu 
the suit for its own benefit and that of Its co-tenants. 

2. Same— WiLi, AS Evidence— Prbsumptions on Probatb. 

When a copy of a will whlch has been admltted to probate Is offered 
In évidence, the presumptlon arlses that the requlrements of the statute 
hâve been compUed with, and that the évidence glven when the wlU was 
offered for probate was of such a character as to authorlze Its admission 
to record. 

8. Appbal and Error— Assignments of Error. 

Assignments of error as to the admission or rejectlon of évidence wlU not 
be considered when they fail to set out the fuU substance of the évidence 
admltted or rejected, In disregard of the reauirements of rule U of the 
circuit court of appeals. 21 C. 0. A. exii., 78 Fed. cxii. 

4. Actions to Rbcovbr Land— Admissibilitt of Evidence. 

In an action to recover lands under the North Carolina statute a bond 
for title Is admissible In évidence In connection with oral testlmony show- 
ing occupation thereunder. 

6. Samb— Bond for Title— Sdfficibnct of Description. 

The description In a bond for title, whlch Is offered in évidence, Is suffl- 
dent where it locates the land on a certain rldge In a particular county, 
designating the same as a square of 100 acres, and alludes to it as the 
same.land that had been sold to a certain person, and by hlm transferred 
to another. 

6. Samb— Trial— StJBMissiON of Issues. 

In an action to recover land under the North Carolina statute the Issues 
to be submltted to the Jury are to a great extent In the discrétion of the 
court No particular form Is requlred, but it is essentlal that the real 
matters in controversy raised by the pleadlng should be falrly presented. 

7. Appbal and Erhor— Exceptions — Assignments of Error. 

Exceptions whlch refer to the charge of the court as a whole Instead of 
polnting out only the several matters of law excepted to are insufflclent, 
and the defect cannot be remedled In the assignments of error. 

8. Bame. 

Assignments of error in relation to instructions asked and refused will 
be dlsregarded when they nelther qupte nor refer to the évidence that shows 
the relevancy of the propositions of law propounded thereln. 
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9. Same— BiLLB OF Exceptions. 

A blll of exceptions relating to the refusai of Instructions must stiow 
affirmatively the errors alleged, that they were prejudlcial, and that timely 
objections were made thereto, and the grounds clearly stated; otlierwise it 
is fatally détective. 

In Error to the Circuit Court of the United States for the Western 
District of North Carolina, 

Alf. S. Barnard, for plaintifE in error. 
Charles A. Moore, for défendant in error. 

Beforç FULLEE, Circuit Justice, GOPF, Circuit Judge, and. 
BEAWLEY, District Judge. 

GOFP, Circuit Judge. This is a wrlt of error to the circuit court 
of the United States for the Western district of North Carolina. The 
défendant in error instituted its suit in said court against the plain- 
tifE in error, demanding judgment for the possession of a certain tract 
of land, and damages for its détention. A like suit was also brought 
in said court by the défendant in error against William Cuthbertson 
and a number of others for the recovery of the possession of said land, 
and for damages. Thèse suits were brought under the provisions of 
the statute of the state of North Carolina, and the complaints flled 
therein alleged the ownership in fee of the défendant in error in two 
adjoining tracts of land, situated in the counties of Mitchell and 
Watauga, in the state of 'North Carolina, described in the complaints 
with great particularity, but not necessary to be fully set forth at 
this time. It was alleged in the complaints that the défendants 
named therein were wrongfully in the possession of said land, and 
that they were unlawfully withholding the same from the plaintiff; 
that they were receiving the rents and profits thereof, and destroying 
and remoTing the timber, greatly to the damage of the true owner. 
Judgment for the possession of the land and for damages was prayed 
for under the provisions, of the statute mentioned. The défendants 
to said suits duly appeared and filed their answers in both cases, in 
which they denied each and every of the allégations in said complaints 
contained, and they demanded judgments that the plaintiff in said 
suits take nothing by virtue of its writs, and that they, the said 
défendants, recover their costs. The court then entered an order di- 
recting that for the purposes of the trial of the plaintiff's title, and 
the location of the grants under which the plaintiff claims, the said 
two cases should be consolidated and tried as one cause, each défend- 
ant to be entitled to a separate issue upon his own title after the dé- 
termination of the issue as to boundary and location of the plaintiff's 
title. The land sued for in both cases was the same, and the conten- 
tion was over its true location. The défendant in error claimed that 
the land was located to the south of the Wilkes county Une, while the 
plaintiff in error insisted that if the land could be located at ail, ail 
of it would lie to the north of that line, and that he had never been 
in the possession of any of the land situated north of said line. 

The plaintiff below claimed title to the land in controversy under 
two deeds, one made by J. Evans Brown, and the other by Dwight 
M. Lowry and wife, and by certain other conveyances and devises, by 
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which it connected itself with a grant made by the state of North 
Carolina to one William Cathcart, dated the 20th of July, 1796, and 
also by reason of continuons, open, noterions, and uninterrupted ad- 
verse possession thereof by it and those under whom it claimed for 
20 years and more prior to the commencement of said suits, and by 
reason of continuons, open, notorious, and uninterrupted adverse pos- 
session for 7 years and more under color of title thereto, prior to the 
commencement of said suits. The défendants below insisted that the 
grant made by the state of North Carolina to William Cathcart was 
not so located as to include the land claimed by them; that the plain- 
tiff below could not connect itself by due and proper conveyances 
with said grant; and that it could not show title by adverse posses- 
sion, either with or withoul color of title. The cases so coiïsolidated 
were, without objection, tried together at the June term, 18&6, of said 
court at Asheville. During the trial the plaintifif below oflered in évi- 
dence a copy of the said grant to William Cathcart, and also certain 
deeds, wills, and other évidence, for the purpose of showing a com- 
plète chain of title from the state to the plaintiff, and also to establish 
title by adverse possession, both with and without color of title. The 
défendants below oflered no évidence at the trial, and the issues sub- 
mitted to the jury by the court were : First. Has the plaintiff shown 
title to the land embraced in the grant he- claims, to the S9,000-acre 
grant, as therein described? Second. Is the tract described in the 
grant — the 59,000-acre tract — within the black lines on the ofiScial 
plat in évidence in this case? The jury answered both of the issues so 
submitted in the affirmative, and on this finding the court entered 
judgment against the défendants. A writ of error was then sued out, 
and the assignments of error, 19 in number as shown in the record, 
are now before us for considération. However, the plaintiff in error 
has abandoned ail of said assignments except five, which hâve been 
fully discussied by counsel. 

The first relates to the action of the court in admitting as évidence 
a copy of the last will and testament of William Cathcart, over the 
objection of the défendant. below. The défendants insisted that the 
probate thereof "did not show afBrmatively that the said will waa 
executed in accordance with the requirements of the laws of North 
Carolina," and that, therefore, it was not proper évidence. In dis- 
posing of this objection it is well to consider the purpose for which 
the said copy was oflered. It was introduced to connect the devisees 
therein named with a suit in equity that had been instituted and pros- 
ecuted to final decree in the court of. equity of Bnncombe county, N. 
C, some years before, the object of which suit was to secure the sale 
of the lands described in the grant for 59,000 acres from the state of 
North Carolina to William Cathcart, and of ofher lands in which the 
heirs at law of said Cathcart were interested, ail of whom were par- 
ties thereto, as were also the devisees mentioned in said will, or their 
heirs. Therefore ail the parties having an interest in said lands were 
before the court, which decreed the sale of the same, appointed a 
commissioner to make such sale, which was duly made, reported, and 
conflrmed. So it appears that the devisees named in the will of Wil- 
liam Cathcart were also of the heirs at law of said décèdent, and that 
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they were before the court that directed the sale of the land so de- 
vised, and now claimed to be in the possession of the défendants be- 
low. Such being the case, we do not see why it was necessary to 
offer the copy of said will to the jury, and it is also évident that if we 
ahould exclude the same, or hold that the court erred in admitting it, 
nevertheless the plaintiff in errer has not been prejudiced, because 
it plainly appears f rom the record that the said William Gathcart only 
owned an undivided one-fourth interest in the lands, and it is not 
questioned but that the plaintiff below offered a chain of title by 
which it held the undivided three-fourths of said lands which had been 
conveyed to the plaintiff by those who were tenants in comm'on with 
Gathcart; and so, even if the title of Gathcart did not pass by his will, 
or by the equity suit mentiqned, nevertheless the plaintiff, as tenant 
in common with the heirs of Gathcart, could hâve maintained in North 
Garolina its suit, and could hâve recovered, in its own behalf and for 
the beneflt of its co-tenants, the entire tract of land. Brittain v. Dan- 
iels, 94 N. C. 781; Moody v. Johnson, 112 N. G. 810, 17 S. E. 579; 
Foster v. Hackett, 112 N, C. 54G, 17 S. E. 426. Still we are of opinion 
that there was no error in the ruling of the court below, as the pre- 
sumption arises that the requirements of the statute had been com- 
plied with, and that the évidence given when the will was offered for 
probate was of such character as to authorize its admission to record. 
The point insisted on by plaintiff in error conceming the record so 
offered in évidence has, in effect, been decided against him by the su- 
prême court of North Garolina. Moody v. Johnson, 112 N. C. 798, 17 
S. E. 578, and cases cited. 

The next assignment of error is as to the action of the court 
in permitting the vritness A. 0. Avery to testify conceming the 
déclarations of one W. J. Brown referring to the relationship that 
existed between the said Gathcart and Dale, the Latimers, and 
other parties to the partition suit in the court of equity in Bun- 
combe county, N. G., and in the suit in the circuit court of the 
United States for the Eastern district of that state. The objec- 
tion was that the proposed évidence was hearsay, and that it did 
not purport to come from a member of the family with which the 
relationship was said to hâve existed. Eule 11 (21 0. G. A. cxii., 
78 Fed. cxii.) of this court requires that, when the error alleged is 
as to the admission or to the rejection of évidence, the assiigument 
of errors shall quote the full substance of the évidence admitted 
or rejected. No effort has been made to comply with this rule, 
so far as the assignment of error we are now considering is con- 
cemed; the évidence admitted, nor its substance, not being set 
forth; consequently the questions referring thereto as discussed 
by counsel will not be disposed of by this court 

During the trial the plaintiff below offered in évidence a boncj 
for title or a contract to convey a portion of the 59,000 acreg of 
land in controversy, made to L. Trivett by John E. Brown, through 
his attomey, W. 'J. Brown, dated in 1881, a copy of which is made 
a part of the bill of exceptions. The same was offered for the 
purpose of showing possession of the land by said Trivett, and 
that he and those claiming under him had held such possession 
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continnously from the date of said contract. The défendant below 
bbjected to the introduction of the same, because "the paper bas 
no légal effect, as it bas no description." The objection was over- 
ruled, and the bond or contract was admitted in évidence, and 
such admission is now assigned as error. The position taken by 
counsel for the plaintiff in error during the argument of this 
cause before this court that the said paper was offered as color 
of title is not sustained by the record, is in fact refuted by the 
bill of exceptions, which certifies that its purpose was, in connec- 
tion with other évidence, to show possession of the land by said 
Trivett and those claiming under him "from the date of the con- 
tract ever since." The only objection presented for the considéra- 
tion of the trial judge was that the paper had no légal effect, for 
the reason that it had no description. No other point will be 
considered by this court, as the court below ruled on that alone. 
An appellate court will only pass upon those questions as to 
which a foundation was laid by a spécifie objection on which the 
court below ruled, and concerning which an exception was not 
only hoted at the time, but fully set forth in the bill of exceptions. 
Turner v. Yates, 16 How. 14; Hanna v. Maas, 122 U. S. 26, 7 Sup. 
et. 1055; Improvement Co. v. Frari, 8 U. S. App. Ui, 7 0. O. A. 
149, and 58 Fed. 171. 

On the question of possession, the contract for the sale of the 
land, accompanied by oral testimonv showing occupation there- 
under, was clearly proper. Such évidence was admitted by the 
court as compétent for the jury to consider, its weight being left 
for their détermination. The évidence of Trivett as to his pos- 
session under said contract, as well as of others who testified con- 
cerning the time and character of the same, was offered, admitted, 
and not excepted to. Why the paper under which he entered and 
so held was not admissible it is difiScult to conceive, as the évi- 
dence connected hi^ possession with the same. The description 
was sufflcient, as it located the land on a certain ridge in a par- 
ticular county, designated as a square of 100 acres, and alludes 
to it as the same land that had been soldi to one Timothy Price, 
and by him transferred to Trivett. Under such circumstancea 
paroi évidence as to possession and identity was proper ly heard 
by the jury. 

The plaintiff below having closed its case to the jury, the de- 
fendant introduced no évidence, but tendered the following issues 
as proper to be submitted to the jury: (1) Is the plaintiff the owner 
and entitled to possession of the land desoribed in the pleadings? 
(2) Is the défendant in the unlawful possession of said lands? (3) 
What damage bas the plaintiff sustained? The court refused to 
submit such issues, and presented the following for the flnding 
of the jury thereon: (1) Has the plaintif! shown title to the land 
embraced in the grant he claims to the 59,000-acre grant as therein 
described? (2) Is the tract described in the grant^the 59,000- 
acre tract — within the black lines on the oiBcial plat in évidence 
in this case? To this the plaintiff in error objected. In order 
to fully comprehend and properly dispose of the questions raised 
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by this objection, it is necessary that we understand what the 
record discloses concerning the same. In the order consolidating 
the cases, we flnd this language: 

"It Is ordered by the court that, for the purpose of the trial of the plaintift'e 
tltle and the location of the grants under which the plaintilï claims, thèse two 
causes be Consolidated, and tried as one cause, each défendant being entitled 
to a separate Issue upon his own title after the détermination of the Issue as 
to boundary and location of plaintifE's title." 

The plaintifif below expressly waived damages, and consequently 
it was not necessary to submit the issue relating to that matter 
asked for by the défendant below, and the court very properly 
declined to do SQ, As to the question of possession, it appears 
that it was admitted during the trial that the plaintiff in error 
was in possession of parts of the land in controversy. The ques- 
tion of possession was thus eliminated. It is évident f rom the 
record that the plaintiff bejow claimed to own two adjoining tracts 
of land, and that it insisted that they were located inside the 
Unes of the 59,000-acre grant, which it claimed waa located as 
shown by the black Unes laid down on the officiai map used by the 
jury. The real controversy was, therefore, as to the true location 
of the 59,000-acre grant. If the jury found that the land was 
located as claimed by the plaintiff, the défendant admitting poe- 
session, and damages being waived, then the only further flnding 
required was as to the title; and, as we see the case, the answer 
of the jury would hâve been the same tp either the issue tendered 
by the défendant or the one submitted by the court, relating to 
the question of ownership and title. No particular form is re- 
quired of the issues to be submitted to a jury, but it is essential 
that the real matters in controversy r&ised by the pleadings should 
be fairly presented. Cuthbertson v. Insurance Co., 96 N. 0. 480, 
2 S. E. 258; Code N. 0. §§ 395, 396. Of necessity, thèse issues are 
to a great extent left to the discrétion of the presiding judge. 
Emery v. Railroad Co., 102 N. C. 209, 9 S. E. 139; State v. Mitchell. 
102 N. C. 347, 9 S. E. 702; Lineberger v. Tidwell, 104 N. C. 506, 
10 S. E. 758; Everett v. Williamson, 107 N. C. 204, 12 S. E. 187; 
Bradsher v. Hightower, 118 N. C. 399, 24 S. E. 120. That the 
court below wisely exercised the discrétion reposed in it under the 
North Carolina statutes and practice in submitting the issues to 
the jury is fully shown by ail the facts offered to the jury and 
recited in the record, but not deemed essential to be now referred 
to in détail. 

The other assignments of error remaining to be disposed of are 
those relating to the refusai of the court below to give certain 
instructions asked for by the défendant, and to the charge of the 
court to the jury. As to thèse iassignments, we are compelled to 
sustain the position assumed by the counsel for the défendant in 
error, that this court cannot consider the same. The exceptions 
and the assignments referring to the charge are to the same as a 
whol«, which is specially prohibited by rule 10 of this court. 21 
G. 0. A. cxi., 78 Fed. exi. So far as the bill of exceptions is con- 
cerned, there is an absolute disregard of the requirement that the 
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several matters of law excepted to, and tliose only, shall be in- 
serted, and the effort to remedy this in the assignments of error 
will not be permitted. Nor does it appear that tlie exceptions to 
particular parts of tlie charge, referred to in the assignments of 
eiTor, were made and the attention of the court called to them at 
the time the charge was given. The reasons requiring this to be 
done hâve been so frequently stated by the courts that we must 
décline to again enumerate them. Van Gunden v. Iron Oo., 8 U. 
S. App. 229, 3 C. C. A. 294, aûd 52 Fed. 838; Improvement Co. v. 
Frari, 8 U. S. App. 444, 7 C. C. A. 149, and 58 Fed. 171. So far 
as the assignments relate to instructions asked for and refused, 
they neither quote nor refer to the évidence that shows the rele- 
vancy of the propositions of law propounded by such instructions, 
and therefore we présume that no such testimony was before the 
jury, in which event it is évident that the court below did not err 
in refusing to give them. Improvement Co. v. Frari, supra. The 
bill of exceptions in this case does not show aflSrmatively the 
errors alleged, and that they were prejudicial; nor does it show 
that timely objections were made, and the grounds thereof clearly 
stated, so far, at least, as the question relating to the refusai of 
the court to give such instructions is concerned; and therefore 
it is fatally détective, and will not authorize us to consider and 
dispose of the points based thereon presented by counsel for plain- 
tiff in error. 

We deem it proper to refer to the fact, shown by the record, 
that after the jury had returned its flndings on the issues sub- 
mitted the court inquired of the plaintiff in error if he, under the 
terms of the order of the court theretofore entered, desired to try 
before the court and jury any separate issue upon his own title. 
and that he refused to tender such issue. The judgment complained 
of was then entered, and, as we find no error, the same is aflSrmed. 



UNION PAO. EY. 00. T. REED. 
(Circuit Court of Appeals, Elghth Circuit. March 22, 1897.) 
. No. 863. 

1, Dbkds— Defbctivb Execution— Ratification. 

A deed ratlfylng a former deed, whlch dld not pass tlie title because of 
Its defeetive exécution, cannot affeot a title acquired under a deed to a 
third person between the date of the original deed and the date of the rati- 
fication. 

2. LosT Instruments— Evidence. 

A lost Instrument cannot be proved by a certifiéd copy of its record, in 
the absence of a statute which expressly authorizes the admission of such 
évidence. 
8. Recohd of Dbbds— Evidence. 

TJnder the territorial statutes of Nebraska (Sess. Laws 1856, c. SI, §§ 5, 
14, 17, 23), and Oonsol. St. Neb. 1891, |§ 4337, 4338, a power of attorney 
acknowledged before the mayor of a city in another state was not entitled 
to record In the absence of a certifloate of a clerk of court as to the mayor* s 
officiai character and genuineness of his signature; and under Consol. St 
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Neb. 1891, 8§ 4337, 4338, a certlfied copy of the record of suoh an Instru- 
ment was not admissible In évidence; nor was its admlselbillty affected 
by LawB Neb. 1887, c. 61, § 4, provldlng that ail deeds theretofore executed 
and acknowledged In accordance wltb the prorMons of that act should be 
légal and valld. 

i. Samb— Fedekal Courts— Statb Décisions. 

A décision of the highest court of a state construing the reglstratlon stat- 
utes of a State as to the competency as évidence of the records of deeds 
establlsbes a rule of property, and Is blndlng upon the fédéral courts, no 
question of rlght under the constitution and laws of the nation and no 
question of gênerai or commercial law belng Involved. 

In Error to the Circuit Court of tlie United States for the District 
of Nebraska. 

W. E. Kelly and E. P. Smith, for plaintiff in error. 
Herbert J. Davis, for défendant in error. 

Before SAITBORN and THAYEE, Circuit Judges, and LOOHEEN, 
District Judge. 

SANBOEN, Circuit Judge. This was an action for the recovery 
of the possession of spécifie real property, and the writ of error chal- 
lenges a judgment in favor of Lewis S. Eeed, the défendant in error, 
who was in possession. The Union Pacific Eailway Company, the 
plaintiff in error, had never been in possession of the premises, but 
relied upon its légal title and its right of possession thereunder for a 
recovery. In the pleadings upon which the case was tried, each 
party claimed the title, and the only question at issue at the close of 
the trial was whether or not the railway company had proved any 
title to the demanded premises in itself. That question is presented 
hère upon this state of facts, which was found by the court below, 
after a trial without a jury: Samuel Frodsham owned the land in 
controversy on February 28, 1857. The railway company could not 
prove the original of a power of attorney to sell and convey this land 
made by him to one Birkett, a record of which, under the date of May 
25, 1858, was found in the register's ofQce of the county in which the 
land was situated, and it offered in évidence a certifled copy of that 
record. This copy disclosed the fact that the acknowledgment of 
the instrument was taken and certifled in the state of Missouri by 
the mayor of the city of Savannah, in that state, and that there was 
no certiflcate attached to it, made by the clerk or other proper certify- 
ing ofiflcer, that the signature of the mayor was genuine, or that the 
instrument was executed or acknowledged according to the laws of 
the state of Missouri. The plaintiff then introduced in évidence the 
record of a deed of the premises by Birkett, as attorney in fact of 
Frodsham, under this power of attorney, to one Davis. This deed 
was dated and recorded on May 22, 1658. It then deraigned its title 
from Davis, and also introduced in évidence a deed dated February 
19, 1894, from Frodsham and bis wife to itself, in which the grantors 
recited, ratifled, and confirmed the power of attorney to Birkett and 
the deed from him to Davis, and conveyed the land to the railway 
company. The défendant proved that Frodsham made a deed of the 
land to one Van Wyck on May 23, 1857, and that this deed was duly 
recorded on the same day; but the plaintiff, in rebuttal, introduced 
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évidence that this deed was in fact a mortgage, and that Van Wyck 
had neVer pàid any taxes or exercised any acts of ownersMp over the 
property, The défendant also proved that on June 24, 1882, Frod- 
sham made a deed of ail his right, title, and interest in the land to 
one Jones, for the considération of |10, and that on July 23, 1883, 
Jones conveyed the land by a quitclaim deed to the défendant Reed, 
who was then in possession. Other facts were found by the court 
below, but none of them strengthen the title of the plaintiff, or aiïect 
the décisive issue in the case. 

A plaintiff in ejectment must recover on the strength of his own 
title, and not on the weakness of his adversary's. The défendant in 
this case has been in possession of the premises in dispute for many 
years, and the plaintiff was never in possession. The only question, 
therefore, upon the facts found, is whether or not the plaintiff has 
established a légal title in itself. The briefs and arguments in this 
case dévote much space and time to a considération of the légal 
effect of the évidence relative to the deed from Frodsham to Vaa 
Wyck in 1857. Counsel for the plaintiff in error insist that it did 
not show any outstanding title, and that, at most, it was only a mort- 
gage, which did not convey the légal title. In our view of this case, 
it is unnecessary to consider any of thèse questions, and we lay them 
aside. The case of the railway company cannot be stronger than it 
would hâve been if that deed had never been made, and we will con- 
sider and dispose of it upon that assumption. We also lay out of 
the case the deed of 1894, from Frodsham and wife to the plaintiff, be- 
cause this is a question of title, and that deed could not by any possi- 
bility hâve conveyed any title to the property. If the deed from 
Frodsham to Davis, in 1858, conveyed the title, it had passed through 
Davis to the plaintiff long prior to 1894. If the , deed to Davis did 
not convey the title, theh it was vested in Frodsham in 1882, and his 
quitclaim deed of ail his right, title, and interest in the land to Jones 
on June 24th of that year conveyed it to Jones, and it passed through 
him to the défendant. When this deed was made, in 1894, Frodsham 
had no title or interest in the property. The title was either in the 
railway company or in Eeed, and no act of attempted ratification or 
conveyance by Frodsham could affect the title of either. Cook v. 
Tullis, 18 Wall. 332, and cases cited. 

The crucial question in the case, therefore, is whether or not the 
deed to Davis conveyed the title of Frodsham, and that dépends on 
the sufiadency of the proof that Birkett had a power of attorney from 
Frodsham to make the deed; for it was not made by Frodsham him- 
self, but by Birkett, as his attorney in fact. The only proof of that 
power was a cértifled copy of its record in the office of the register of 
deeds of Douglas county, Neb., where it appears to hâve been record- 
ed on May 25, 1858. The competency of this copy dépends on the 
provisions of the statutes of Nebraska, for a lost instrument cannot 
be proved by a cértifled copy of its record, in the absence of a statute 
which expressly authorizes the admission of such évidence. The 
statutes of Nebraska in force at the time when this power of attorney 
purports to hâve been executed and recorded provided that, unless 
the acknowledgment of such an instrument without the territory of 
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Nebraska was taken before a commissioner appomted by the governor 
of the territory for that purpose, ît should hâve attached thereto "a 
certificate of the clerk or other proper certifying offlcer of a court 
of record of the county or district within which it was taken, under 
the seal of his office, that the person whose name is subscribed to the 
certificate of acknowledgment or proof was at the date thereof such 
ofiScer as he is therein represented to be, that he is well acquainted 
with the handwriting of such oflBcer, and that he believes the signa- 
tare of such oflacer to be genuine, and that the deed is executed and 
acknowledged, or proved according to the laws of such state or terri- 
tory" (Sess. Laws Neb. 1856, p. 241, c. 31, § 5; Laws Neb. 185S, p. 245, 
§ 56) ; that the certificate of acknowledgment and the certificate pro- 
Tided for by section 5, supra, should be recorded together with the in- 
strument; and that, unless so recorded, neither the record nor the 
transcript thereof should be recel ved in évidence; and that deeds 
should not be deemed lawfully recorded unless they had been pre- 
viously acknowledged or proved in the manner provided in that chap- 
ter (Sess. Laws Neb. 18S6, c. 31, §§ 14, 17). Section 23 of the same 
chapter provided that "it shall be no objection to the record of a deed 
that no officiai seal is appended to the recorded acknowledgment or 
proof thereof if, when the acknowledgment or proof purport to hâve 
been taken by an officer having an officiai seal, there be a statement 
in the certificate of acknowledgment or proof that the same is made 
under his hand and seal of office, and the records show by a scroll or 
otherwise that there was such a seal, which shall be presumptive 
évidence that the officiai seal was attached to the orignal certificate." 
In 1887 the législature of the state of Nebraska amended certain sec- 
tions of their statutes relative to the exécution and acknowledgment 
of deeds, and enacted that "ail deeds heretofore executed and ac- 
knowledged in accordance with the provisions of this act shall be and 
are hereby declared to be légal and valid." Laws Neb. 1887, p. 562, 
c. 61, § 4. The statutes in force at the time of the trial provided that 
the certificate of the proof or acknowledgment of every instrument 
aiîecting real estât e, and the certificate of the genuineness of the sig- 
nature of any officer, in cases where such certificate was required, 
should be recorded together with the deed so proved or acknowledged, 
and that, unless the said certiflcates were so recorded, neither the 
record of the instrument nor the transcript thereof should be read 
or received in évidence, but that the record of an instrument duly 
recorded, or a transcript thereof, might be read in évidence, with the 
like force and efEect as the original instrument, whenever the original 
was known to be lost, or did not belong to the party wishing to use 
the same, or was not within his control. Conscl. St. Neb. 1891, §§ 
4337, 4338. 

A glance at thèse provisions of the statutes is sufflcient to show, 
not only that they fail to authorize the introduction in évidence of a 
certified copy of the record of the power of attorney in question, but 
that they expressly prohibit its introduction. Sections 5, 14, 17, c. 
31, Laws Neb. 1856. Théy made the certificate of the proper certify- 
ing offlcer that the person whose name was subscribed to the certifi- 
cate of acknowledgment was the mayor of Savannah, that his signa- 
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ture was genuine, and that the power of attorney was executed and 
acknowledged according to the laws of Missouri, and the record of 
this certiflcate with the power of attorney, conditions précèdent to the 
right to record this power at ail. They made such a certiflcate and 
the record of it prerequisites to the right to record any instrument 
affecting real estate, which was acknowledged without the territory 
before any other offlcer than a commissioner appointed by the gov- 
ernor of Nebraska; and this instrument was not acknowledged before 
such a commissioner. The power of attorney had no such certiflcate 
attached to it. Section 4338, Consol. St. Neb. 1891, which was in 
force during the trial of this case, provided that the certiflcate of the 
genuineness of the signature of an offlcer, where such certiflcate was 
required, should be recorded with the instrument acknowledged, and 
that, unless it was so recorded, neither the record of the instrument, 
nor the transcript thereof, should be read or received in évidence. 
The conclusion is irrésistible that the power of attorney was never 
entitled to record, and that neither the record of it nor the certifled 
copy of that record, which was offered in évidence, constituted any 
légal proof of its existence. Prentice v. Forwarding Ce, 19 U. S. 
App. 100, 115, 116, 7 C. C. A. 293, 302, and 58 Fed. 437; Morton v. 
Smith, Fed. Cas. No. 9,867; Lowry v. Harris, 12 Minn. 255 (Œl. 166); 
O'Brien v. Gaslin, 20 Neb. 347, 30 N. W. 274; Greenwood v. Jenswold, 
69 lowa, 53, 28 N. W. 433; Ely v. Wilcox, 20 Wis. 523, 526; Fisher r. 
Vaughn, 75 Wis. 609, 615, 44 N. W. 831, 833. 

It is strenuously argued by counsel for plaintiff in error that section 
23 of chapter 31, supra, which provides that it shall be no objection 
to the record of a deed that no officiai seal is appended to the recorded 
acknowledgment, if there is a statement in the certiflcate of acknowl- 
edgment that it is made under the hand and seal of office of the per- 
son who took the acknowledgment, and the records show, by a scroll 
or otherwise, that there was such a seal, relieves the copy of the rec- 
ord of this power of attorney of the objection we hâve been consider- 
ing. But the only effect of that section was to relieve the record of 
certain instruments affecting real estate from the objection that the 
officiai seal of the offlcer taking the acknowledgment did not appear 
thereon. It had the effect to relieve the record of the objection that 
the officiai seal of the mayor of the city of Savannah did not appear 
upon the face of the page on which it was recorded. That is not the 
objection to this évidence which we hâve been considering. The ob- 
jection is not that the officiai seal of the mayor of the city of Savannah 
does not appear upon the record, but that the certifled copy of that 
record is no évidence, under the statutes, that the power of attorney 
there recorded ever existed. No number of officiai seals would re- 
lieve the certifled copy of this objection, while the certiflcate of the 
genuineness of the signature of the mayor, and of the exécution and 
acknowledgment of the power according to the laws of the state of 
Missouri, was êtill wanting. 

It is also contended that the want of this 'certiflcate is cured by the 
amendment found in section 4 of chapter 61 of the Laws of Nebraska 
of 1887, to the effect that ail deeds theretofore executed and acknowl- 
edged, in accordance with the provisions of that act, should be, and 
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were thereby declared to be, légal and valid. But, the objection hère 
is not that this power of attorney was net légal and valid. It is that 
there is no compétent évidence in this record that there ever was any 
such power.' The act of 1887 does not affect the objection. It does 
not provide that the unauthorized record of this instrument in 1858 
should become a légal or sufiBcient record, nor that a certified copy of 
that record should become évidence of the original power of attorney 
in the teeth of the express prohibition of the use of such évidence, by 
section 14 of chapter 31 of the Session Laws of Nebraska of 1856, and 
by section 4338 of the Consolidated Statutes of Nebraska of 1891. 
The act of 1887 has no effect upon the question at issue in this case. 
The difQculty with the plaintiff's case is that, when the trial closed, it 
had introduced no compétent évidence that there was a power of 
attorney from Frodsham to Birkett, and the case stood as though no 
such power had ever been given, and as though the deed to Davis un- 
der that power had never been made. In this state of the proof, the 
évidence was that the title remained in Frodsham until 1882, when 
it passed to Jones, and through him to the défendant, Eeed. 

The statutes that hâve been under examination are too plain for 
construction. If they were not, the highest judicial tribunal of the 
state of Nebraska has repeatedly interpreted them, and has reached 
the SEune conclusion at which we hâve arrived. O'Brien v. Gaslin, 
20 Neb. 347, 30 N. W. 274; Hoadley v. Stephens, 4 Neb. 431; Irwin 
v, Weleh, 10 Neb. 479, 6 N. W. 753; Trust Co. v. Keiter, 66 ÎT. 
W. 658, 663. Thèse décisions constitute a rule of property in the 
state of Nebraska, and are of controUing authority in the national 
courts. The construction by the highest judicial tribunal of a state 
of its constitution or statutes, which establishes a rule of property, 
is controlling authority in the courts of the United States, where no 
question of right under the constitution and laws of the nation, and 
no question of gênerai or commercial law, is involved. Brashear v. 
West, 7 Pet. 608, 615 ; Allen v. Massey, 17 Wall. 351; Lloyd v. Fulton, 
91 U. S. 479, 485; Sumner v. Hicks, 2 Black, 532, 534; Jaffray v. 
McGehee, 107 U. S. 361, 365, 2 Sup. Ct, 367; Peters v. Bain, 133 U. S. 
670, 686, 10 Sup. Ct. 354; Eandolph's Ex'r v. Quidnick Co., 13S U. S. 
457, 10 Sup. Ct. 655; White v. Cotzhausen, 129 U. S. 329, 9 Sup. Gt. 
309; Chioago Union Bank v. Kansas City Bank, 136 U. S. 223, 235, 10 
Sup. et. 1013; Détroit v. Osborne, 135 U. S. 492, 10 Sup. Ct. 1012; 
Madden v. Lancaster Co., 27 U. S. App. 528, 535-537, 12 U 0. A. 566, 
570, and 65 Fed. 188, 192; Ottenberg v. Corner, 40 U. S. App. 820, 
22 0. C. A. 163, and 76 Fed. 263, 269. The judgment below must be 
afQrmed, with costs, and it is so ordered. 
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KIMBALL et al. v. PALMEE. 

(Çlrcudt Court of Appeals, Fourth Circuit May 4, 1897:) 

No. 205. 

Carriers — Nboligbncb and Contributort Nbgligbncb. 

For a shipper of poultry on a f reight train to attempt to get on top of the 
box "car next to ttie caboose, for the purpose of walking over the tops of 
the cars to the car containing his shipment while the train is in motion, is 
manifestly dangerous; and he cannot recover for a resultlng injury, uniess 
It is clear that It was necessary for him to do so. 

In Error to the Circuit Court of the United States for the Western 
District of Virginia. 

K. M. Page and A. Pulkerson, for plaintifEs in error. 
J. W. Read and A. F. Bailey, for défendant in error. 

Before GOFF and SIMONTON, Circuit Judges, and BEAW!LEY, 
District Judge. 

SIMÔNTON, Circuit Judge. This case cornes up by writ of error 
to the circuit court of the United States for the Western district of 
Virginia. The plaintiffs in error (défendants below) are the receivers 
of the Norfolk & Western Railroad Company, one of the divisions of 
M'hich runs from Bristol, Va., and crosses the Baltimore & Ohio Rail- 
road at Shenandoah Junction. The défendant in error (plaintiff be- 
low), a dealer in poultry, had hired a car from the plaintiffs in error 
to transport poultry from Bristol to Washington, and his car, which 
formed a portion of a freight train whlch left Bristol, was to hâve 
been, when it reached Shenandoah Junction, switched off from the 
Norfolk & Western to the Baltimore & Ohio road. The plaintiff be- 
low was in the caboose attached to the train, with several other pas- 
sengers, dealers in live stock, who had cars in said train. As the 
train was approaching the junction, the çonductor aroused the pas- 
sengers, including the plaintiff, telling them that it was time to go to 
their cars. The plaintiff below did not rouse himself immediately, 
and did not prépare to get out until the train was very near the junc- 
tion, and when it was slacking to go on the siding. He then, with 
others, went out of the forward door of the caboose, and started to 
climb a ladder on the box car nearest to it, intending to proceed over 
the tops of the cars to his poultry car, some cars off. As he was 
ascending the ladder, there were indications that the train was about 
to stop. He hastened up the ladder, but, as he reached the top, the 
train stopped with a sudden and violent jerk, and he was caught be- 
tween the projecting top of the caboose and the freîght car next to it, 
and was seriously hurt. There was évidence tending to show that 
any one in the caboose could hâve gotten on the ground, and hâve 
walked along the train of cars to any car he wished. There was évi- 
dence also tending to show that it was the custom for persons who 
had cars (parts of the train) to visit them by getting on the topa of 
the cars. There was évidence also tending to contradict this évidence 
of such a custom. There was évidence alao tending to show that there 
was some defect in the bumper of the box car next to the caboose, 
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with évidence also tending to show the contrary of this. The plaintiflf 
below, having thus been injured, brought his action. His déclara- 
tion contained two counts. The flrst count, stating the leading facts, 
chargea that the plaintiff was injured because of the carelessness, 
négligence, defective appliances, default, and unbecoming conduct of . 
the défendants, and because, while the caboose was in motion, the 
plaintiff was required to leave the caboose, he being.a passenger there- 
in, and ordered to go forward to the car of poultry. The second count 
charged, as the cause of the injury, that the said caboose was not prop- 
erly provided with bumpers and deadwood, and that there was not 
suiïicient space left between it and the top of the next box car. Tes- 
timony was tàken. The case was submitted to the jury, the requests 
of the défendants to charge having been refused, certain instructions 
were given by the court. The jury found for the plaintiff below, and 
the cause is hère on the assignments of error. 

It is unnecessary to discuss but two of thèse, the fourth and the 
fifth. The fourth assignment of error is as follows: 

"Fourth. The court erred in refusing to give the instruction asked by de- 
fendants, wbieh instruction was as follo-ws: 'The court instnicts the jury that 
if they belleve from the évidence that the plaintiiï, at the time he sustained 
the injury complalned of, was a passenger on a freight train of défendants' 
road by reason of being in cliarge of a car load of poultry; and if they fur- 
ther believe from the évidence that it was the custom or habit of shippers 
In charge of shipments of poultry, when the train arrived at or near Shenan- 
doah Junction, to go to the cars containing their shipments by passing from 
the caboose over the tops of intervening cars while the train was in motion; 
and If they further belleve from the évidence that the défendants made no ob- 
jection to such practice on the part of such shippers; and if they further be- 
lieve from the évidence that the injury complained of was received by the 
plaintiff while elimbing to the top of a car of the train in question, while said 
train was In motion, for the purpose of golng to the car containing his ship- 
ment, or for the purpose of going upon the train of the Connecting railroad, 
by which the car containing his shipment would be carried forward; and if 
the jury further believe from the évidence that, if the plaintiff had not at- 
tempted to climb to the top of the car adjoining the caboose, he would not hâve 
sustained the injury complained of,— the Jury should find for the défendants, 
unless they further believe from the évidence that it was necessary for the 
plaintiff to go over the said train, while it was in motion, for the purpose of 
reaching the car containing his shipment, or for the purpose of going upon 
the train of the Connecting railroad by wliich the car containing his shipment 
would be carried forward.' " 

The refusai to give this instruction was error. The effort of the 
plaintiff in attempting to get on the top of the box car next the ca- 
boose, for the purpose of walking over the tops of the other cars to 
his car, was attended with manifest danger, especially as the train 
was in motion. Railroad Co. v. Lindley, 42 Kan. 714, 22 Pac. 703. 
Nothing could justify the attempt except its necessity. It is the duty 
of the carrier to carry his passengers safely. It is equally the duty 
of the passenger (a reasonable being) to avoid ail unnecessary risks. 
Hickey v. Railroad Co., 14 Allen, 429. "A man is guilty of culpable 
négligence when he does or omits to do an act that an ordinarily pru- 
dent person in the sàme situation, and with equal expérience, would 
not hâve donc or omitted to do, or when he voluntarily exposes him- 
self to a danger which there was no occasion for him to incur in the 
proper discharge of his duties." Eailway Co. v. Carpenter, 12 U. S. 
80 F.— 16 
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App. 398, 5 C. 0. A. 554, and 56 Fed. 454. In the présent case there 
was évidence bearing upon the question whether it was necessary for 
the plàintiff to go over the tops of the cars, or whether he could not 
as well hâve walked on the ground. This question should hâve been 
submitted to the jury. 

• The court also erred in giving instruction No. 1 to the jury, wliich 
is made the flfth assîgnment of error. It is in thèse words: 

"It was not fault In the plaintifl If, being a shipper In charge of poultry on 
a freight train, he was passing from one car. to another over the tops of the 
cars, If he exerclsed caution In doing so, and had not been wamed against 
dolng so by the conductor of the train." 

Nothing would justify a person in getting upon and passing over 
the tops of the cars while in motion, unless it was the usual method 
(perhaps the only method) by which the separate cars could be reached. 
This question was the subject of contradictory testimony. Both sides 
produced witnesses to sustain, the one its assertion, the other the con- 
tradiction. This charge of the court assumed that it was an ad- 
mitted fact. ; 

The case must go back for a new triai. It is ordered that the judg- 
ment below be reversed, and that the case be remanded to the circuit 
court, with instructions to grant a new trial. 
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WESTON LUMBER CO. v. GLEN MANUF'G 00. 
(Circuit Oourt, D. New Hampshire. March 24, 1897.) 

l. BOUNDARIBS— LiNE SdPPLIED. 

Under a deed to 10,000 acres of land "to be surveyed ofC and bounded 
north by Irvlng's location, south by Stark, and east Dummer and Millsfield, 
and to extend far enough west to a llne to be surveyed parallel wlth the Une 
on Dummer and Millsfield to include said ten thousand acres," It appearing 
from the évidence that the parties understood at the time that the 10,000 
acres would not extend westerly of a llne drawn parallel with the Dummer 
and Millsfield llne from Starlî to the southwest corner of Irvlng's location, 
and that 10,000 acres will not be included if such a, Une Is drawn, the deed 
must be aceepted as calling for a line parallel with Dummer and Millsfield 
■ drawn from Starl< far enough west to include 10,000 acres when intersect- 
Ing a Une extending from the southwest corner of Irvlng's location on the 
course of the south line thereof, as the necessary extension of the south 
Une of Irving'si location may and should be supplied In order to allow the 
deed to operate as the parties Intended. 

& Same — PAROii Agbbembnt Establishing Line. 

Under the New Hampshire rule that in cases of dlsputed and uncertain 
boundaries an execiïted paroi agreement establishing a dlvlding Une be- 
tween adjolning owners of real estate Is binding, the Une must be actually 
run to constltute an exécution of the agreement, a verbal exécution not being 
sufflclent to satlsfy the rule. 

8. Same— Trespass. 

Where the owners of a large body of land conveyed 10,000 acres of It "to 
be surveyed off," nelther ome who holds under thcrb the remainder of the 
land, nor a subséquent purchaser of the 10,000 acres, can recover In tres- 
pass against the other until the deed Is made certain by the location of tha 
comtemplated divlding Une. 
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Thèse were actions of trespass, brought the one by the Glen Mana- 
facturing Company against the Weston Lumber Company, and the 
other by the Weston Lumber Company against the Glen Manufactur- 
ing Company. Jury waived. 

Harry Bingham, John M. Mitchell, and A. S. Batchellor, for Weston 
Lumber Co. 
L W, Drew and F. S. Streeter, for Glen Manuf'g Co. 
Before ALDEIOH and BEOWN, District Judges. 

ALDRICH, District Judge. The Libbys and Dudley F. Leavitt 
were owners in common of the township of Odell, in the county of 
Coos, and on the 4th day of October, 1882, in the worda following, 
conveyed to Sumner W. Thompson "ten thousand acres of land in 
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Odell, In said county of Coos, to be surveyed off and bounded north 
by Irving's location, south by Stark, and east Dummer and Millsfleld, 
and to extend far enough west to a Une to be surveyed parallel with 
the line on Dummer and Millsfleld to include said ten thousand 
acres." The term, "off the easterly side of said township," used in 
the conveyance from the Libbys to the Weston Lumber Company, 
and which counsel for the Weston Lumber Company strenuously 
urge, was not employed in the earlier deed from the Libbys and Leav- 
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itt to Thompson, under wMch the rights of the parties must be de- 
- termined, and can, therefore, hâve no bearing upon the question of 
construction présent ed by this controversy. The Glen Manufactur- 
ing Company is, and was at the time of the alleged trespasses, owner 
of the interest conveyed to Thompson, and the Weston Lumber Com- 
pany was the owner of the remaining portion of Odell. At the time 
of the conveyance to Thompson, the township of Odell and the outly- 
ing territory was a remôte wilderness, and its chief value consisted 
in standing timber, and the parties to the deed had comparatively lit- 
tle, if any, actual knowledge thereof, but acted in respect to the con- 
veyance mainly upon information gathered from surveyors, and from 
maps and plans of Odell and the surrounding townships. Putting 
ourselves as near as may be in the situation of the parties to the deed, 
and considering ail the évidence relating to the transaction, we flnd, 
as a matter of fact, that the parties understood at the time that the 
10,000 acres would not extend westerly of a line drawn parallel with 
the Dummer and Millsfield line, from Stark to the southwest corner 
of Irving's location. It therefore f ollows, conclusively, of course, 
that the parties did not nnderstand, and did not intend, that any part 
of the 10,000 acres were to' extend further north than the south line 
of Irving's location. The term "ten thousand acres," however, being 
absolute and controlling, and used in connection with the later ex- 
pression in the description, "to extend far enough west to a line to be 
surveyed parallel with the line of Dummer and Millsfield to include 
said ten thousand acres," if it tums out, as the parties now concède, 
that there is not 10,000 acres between Irving's location on the north, 
Dummer and Millsfield on the east, Stark on the south, and a line 
from thence drawn to the southwest corner of Irving's location, then 
the deed must be accepted as calling for a line parallel with Dummer 
and Millsfield, drawn from the north line of Stark from a point far 
enough west to include 10,000 acres when intersecting a line extend- 
ed from the southwest corner of Irving's location on the course of the 
south line thereof. This follows from the faot that Irving's location 
is expressly named as the north bound of the land conveyed; and, 
flnding the intention of the parties from the deed and the surround- 
ings, we must say that the parties did not intend to go further north 
than Irving's location, and did intend to go far enough west to include 
10,000 acres; and, it being necessary, as is conceded, in order to in- 
clude 10,000 acres^ to go further west than a line drawn from Stark 
to the southwest corner of Irving's location, then, to give effect to the 
intention of the parties, we flnd that a line should be supplied from 
the southwest corner of Irving's location, drawn on the course of the 
south line thereof, until it intersects the necessary west line of the 
10,000 acres extended from the north line of Stark. Ascertaining 
the intention of the parties as a question of law and fact under the 
New Hampshire rule, we find this to be the effect of the deed, and 
that the necessary line may well be supplied under the doctrine of 
Land Go. v. Saunders, 103 U. S. 316, 322; Winnipisiogee Paper Co. 
V. New Hampshire Land Co., 59 Fed. 542, 547. 

The dêed now under considération conveys a parcel of land to be 
aurveyed o£f from a larger tract, and by its express terms provides for 
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a survey to be subsequently made, and the important question in con- 
tre versy is whether the contemplated divisional line bas been estab- 
lisbed. Being aided in the conatruction of this provision by the acts 
of the parties under the deed, we flnd that thé parties understood 
that the grantor should înake the surrey, and establish a dividing line 
which was to become a boundary. The Glen Manufacturing Com- 
pany, the défendant in one case and plaintifl in the other, relies upon 
a line which is called the "Williams Line," and insista that it was es- 
tablished as an "agreed line" under the deed, and, if it is not an 
"agreed line" in the sensé in which that term is understood, that it 
was a survey authorized, made, and acquiesced in by the grantors 
in the Thompson deed, and therefore controUing as a boundary line; 
while, on the other hand, the Weston Lumber Company, plaintiff in 
one case and défendant in the other, relies upon a line called the "Gile 
Line," which leaves the Stark town line at a point considerably more 
than 100 rods east of the starting point ol the Williams line, and ex- 
tending parallel with the Dummer and Millsflield line northerly to 
Columbia line, passing tô the westward of the southwest corner of 
Irving's location, to a point on Columbia line about three-fourths 
oî a tnile north of the south Une of Irving's location. The Weston 
Lumber Company insista upon this line as one inclosing 10,000 acres 
frOm actual measurements, and as a line based upon the survey con- 
templated by the deed, and, in answering the calls thereof, one which 
becomes an established boundary line between the parties. Speak- 
ing generally, the territory in dispute is a tract of land considerably 
more fhan 120 rods in width and something more than 9 miles in 
length, and it is sufflcient, for the purposes of the questions now pre- 
sented, to say that both parties hâve eut and removed large quanti- 
ties of timber from the disputed territory. 

We will flrst give our attention to the line contended for by the 
Glen Manufacturing Company, and in respect to this we flnd that in 
October af ter the conveyance Thompson called for a survey, and, after 
conférence between Leavitt and George W. Libby (who was author- 
ized to àct for the other Libbys), agreed that Williams, who was to 
be paid, and was subsequently paid, by the Libbys, should establish 
the divisional line contemplated by the deed, and that the 10,000 
acres should be ascertained by a calculation based upon the lines of 
the outlying territory already marked, and the courses and distances 
as shown by plans thereof and upon one Bucknam's survey, and meas- 
urements of the west line of Dummer and Millsfleld, which was the 
east line of Odell. It was understood that Williams, after making 
his calculations as to how far it would be necessary to go west on 
the Stark line to include the 10,000 acres, should run north to the 
south line of Irving's location. Soon after the conférence between 
Leavitt and Libby, this means of ascertaining the bound was submit- 
ted to Thompson, who approved of it, and fumished raen to assist in 
measuring and marking the line. Williams, in making his calcula- 
tions on paper, taking the town Unes and measurements as a basis, 
found that Irving's location did not extend far enough west to form 
a complète northern boundary of the 10,000 acres, and with Leavitt's 
assent (though not known to the Libbys at the time), and for the pur- 
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pose of plotting the 10,000 acres on a plan, drew an imaginary line 
from the southwest corner of Irving's location parallel witli the Stark 
line to intersect his supposed west line, which was to run north from 
the Stark Une. This tentative scheme for ascertaining the 10,000 
acres, and for establishing a boundary thereof, was submitted to 
Thompson by Williams as one assented to by Leavitt; and, Thomp- 
son approving, Williams proceeded to lay off the 10,000 acres in ao- 
cordance therewith by running a line north from Stark, and marking 
the trees in the line, extending this line parallel with the line of Dum- 
mer and Millsfleld, and, upon measurements, to a point from which 
he supposed in running easterly parallel with the north line of Stark 
he would connect with the southwest corner of Irving's location, 
thereby closing in the 10,000 acres. At this point the work was in- 
terrupted by a storm and lack of provisions, and Williams, desiring to 
ascertain deânitely by further surveys and measurements whether he 
was, as a matter of fact, rather than supposition, at a point from 
which he could close in upon the southwest corner of Irving's loca- 
tion, left the work unflnished. He submitted what he had done to 
Thompson, who said it was ail right, so far as he was concemed, as 
it would be a long tlme before he would get up there for timber, and 
that they could close it up at some other time. What had been 
done was also submitted to Leavitt and to George W. Libby, who said 
it was ail right, as it was so far up in the wilderness beyond any line 
where they were reaching with logging opérations that there was no 
hurry about it. As a matter of faot, as subséquent investigations 
disclosed, when Williams left his work in 1882, he was not opposite 
the southwest corner of Irving's location, but considerably north of 
the point from which he could connect with such corner in accordance 
with the scheme under which he was operating. We are requested to 
flnd, and do find, that Williams, shortly after he came out of the 
woods, put a line upon a plan running on paper from the southwest 
oomer of Irving's location, parallel with Starlt line, to his marked 
line extending northerly from the town of Stark, and that he sent a 
copy of this plan to Thompson, and gave a copy to Leavitt ; but we do 
not find that this plan, or a copy thereof, came into the possession of 
the Libbys. In 1890, Williams, under the direction of parties hold- 
ing the Thompson interest, ran a line from his unflnished line of 1882 
parallel with Stark line to the southwest corner of Irving's location, 
abandoning the northerly portion of the line run by him in 1882, or 
so much thereof as extended north of Irving's location. It is not 
claimed, however, that this work influences the standing of his line of 
1882, {or the reason that it was after the controversy had arisen, and 
that he proceeded ex parte, and unauthorized, in what he did in 1890, 
so far as concerns the supposed agreed line. 

We hâve given the theory of the Glen Manufacturing Company as 
to an agreed line our most careful considération, having in view, of 
course, the well-settled New Hampshire doctrine that in cases of dis- 
puted and uncertain boundaries an executed paroi agreement estab- 
lishing a dividing line between adjoining owners of real estate is con- 
clusive upon the parties and ail persons claiming under them. Ap- 
plying this rule as to the binding force of executed paroi agreement» 
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to a division of land, even in cases wliere the necessary New Hamp- 
shire conditions of dispute or uncertainty exist, speakiug generally, 
is somewliat exceptional, and we think a party relying upon a sup- 
posed agreed line wliich shall limit or extend the opération of a deed 
or grant of real estate should at least be required to establish a com- 
pletely executed agreement and Une by clear and unequivocal évi- 
dence, not only that the agreement was made, but that it was fuUy 
executed. The évidence in this case, we think, does not warrant such 
a flnding. The work was left unfinished, and with considérable un- 
certainty as to the relation which the point of ending sustained to 
the Southwest corner of Irving's location, the ultimate bound with 
which the surveyor was to connect his work. The fact that the par- 
ties left their attempt to make an agreed line unflnished cannot be 
supplied by considérations of equity. It remains unflnished and in- 
complète, and, therefore, like any other incomplète agreement, is not 
binding. The same views and the same findings dispose of the claim 
of the Glen Manufacturing Company in respect to this work as a com- 
pleted survey under the terms of the deed, and we find as a matter of 
fact that the Williams line is not a controUing divisional line between 
the parties. 

Now, as to the Gile line. This line was ex parte, but should not 
fail for that reason, provided it answers the calls of the deed. In the 
flrst place, we find that the Gile line was not laid upon the gronnd 
in accordance with the intention of the parties, as we gather such in- 
tention from the deed, aided by the situation and conduct of the 
parties. We hâve already found, in connection with the deed in 
question, that the parties did not contemplate going further north 
than the south line of Irving's location. The Gile line, therefore, is 
such a departure from the manifest intention of the parties that it 
must be found not to be in accordance with the calls of the deed. 

Now, as to the merit of the measurements and calculation involved 
în Gile's survey. The deed contemplâtes a survey, and the character 
of the survey is necessarily involved in the construction of the deed 
which must be made with référence to the situation as disclosed by 
the évidence, including the character of the territory and the knowl- 
edge of the parties. Having in view thèse considérations, and de- 
termining this question as a question of law and fact, we think the 
survey intended calls for allowances for losses, which expérience and 
observation show, inevitably and necessarily resuit in measuring wild 
lands under the conditions disclosed by the évidence in this case, 
Such allowances are, from the nature of the undertaking, somewhat 
discretionary, but are nevertheless necessary, in order to get the num- 
ber of acres called for by the deed. At least a large part of the Gile 
measurements were made, not on a compass line, but on the lines of 
marked trees, which were not infrequently a little distance from the 
true line, thus involving short tangents and angles, and with an effort 
to level the chain over the uneven and précipitons surfaces without 
making the usual and necessary allowances; and, as a conséquence, 
we think some loss of land must hâve resulted. One élément of loss 
would corne, as it would seem, from taking up too much of the re- 
quired distance by measuring on the succession of short tangents 
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whicli resulted from angles in his line of measurement produced by 
running from tree to tree on varying courses, thus getting over too 
little land. In other words, a straight, horizontal line, which is tlie 
true and controlling line, would reach further, and include more land, 
than a line ruh under the method adopted by Grile; or, still again, to 
use a simple illustration, the Gile method was somewhat like the 
measurement of a chain where you get its length by measuring over 
and around angles whiçh take up a certain per cent, of its reaching 
capacity, whereas, if the chain were to be used in measuring land or 
other surfaces, it should be straightened, and applied extento. An- 
other élément of loss would resuit from the failure to make necessary 
allowances oyer the uneven surfaces, for if you were to reduce the 
uneven surfaces to a level by cuts and fiUs, and measure upon a 
straight line on the level surface, the required distance would carry 
you further than the Gile measurement. Any déviation of the tape 
or chain from the true line, whether above or below the horizontal, or 
latéral from the straight line, however slight, in a degree retards the 
movement over the ground in the direction of the point on the face of 
the earth which the horizontal line calls for in order to give the area 
required by a calculation based upon the number of square rods neces- 
sary to make an acre of land. In measuring land under open, free, 
level, and unobstructed conditions, where the sight is unerring, the 
method of leveling the chain would probably be the best method for 
ascertaining the length of the horizontal line required. This is doubt- 
less a true method under any conditions where déviations from a true 
horizontal line can be avoided; but our findings do not relate to such 
a situation or such conditions. The problem is quite différent when 
the length of a horizontal line is to be ascertained over mountains and 
mountain gorges, where the chainman is constantly going over rising 
and descending ground, where the unevenness is sometimes slight and 
almost imperceptible, and again abrupt, where almost perpendicular 
ascents are to be overcome, to be succeeded by jprecipitous declivities 
in a thickly-wooded and rocky country, where the view is obstructed, 
and at least imperfect. Under such conditions, it is almost inévitable 
that the chain is rarely, if ever, at a true horizontal, and error is there- 
fore insidiously, but constantly, accumulating, and, as a rule, is one 
way, and that way is in the direction of too much length in the line 
of measurement and too little land. At least the évidence and ex- 
périence demonstrate that the inconvenience, difficulty, and often- 
times impossibility, of bringing the chain to a proper level, promote 
error, and that the resulting balance of error is unquestionably and 
decidedly in favor of the loss of land. If a line 10 miles in length 
were laid upon a level land surface by careful measuretaents, and two 
end Unes were laid at right angles therewith on level surfaces, and 
connected by a second side line over an uneven mountain surface, the 
most careful and painstaking measurement with attempts to level the 
chain with the eye over the mountains involved in the second line 
would ordinarily, and perhaps universally, develop a longer line than 
the side line on the level ground. The horizontal side lines would, of 
course, be exactly the same, but the faulty method of measuring over 
the mountains would develop a âctitious length* The true line 
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would represent the true acreage, and the fictitious Une would include 
a per cent, of flctitioua acreage. Hence, where the acreage to be 
ascertained is calculated on paper upon the basis of required dis- 
tances, and the measurementa are ail upon mountain surfaces, the 
method in question produces a per cent, of error and loss of land. 
We theref ore think the method involved in the Gile survey was not the 
proper method for ascertaining the boundary and divisipnal line be- 
tween the parties and the land conveyed, and upon ail 'the évidence 
we flnd as a matter of f act that the Gile survey does not set ofE the 
10,000 acres which the deed calls for, The testimony satisfies us that 
long observation and expérience among practical surveyors in the lo- 
cality in question has demonstrated that some reasonable allowance 
should be made, and ordinarily and customarily is made, for losses 
vphich inevitably and necessarily resuit in measuring land with a tape 
or chain in thickly-wooded, rough, and précipitons places. This is 
not to get more acreage than the deed or grant calls for, but to pre- 
vent undermeasurement, and to secure the nearest practical and ap- 
proximate accuracy and exactness. Any other method would disturb 
àlid ôVerthrow results and transactions based upon the expérience and 
observations of many years. This is a method or rule of necessity 
establi^hed by expérience. The allowances made necessary by the 
offsets to get around obstructions and by the impossibility of accurate- 
ly leveling the chaîn or tape over uneven and précipitons territory 
are not gratuitous allowances of land, but compensatory allowances 
of land, supposed to be equal to the estimated error involved in the 
erroneously elongated Une of measurement, — a somewhat inexact 
and uncertain process, but one involving a necessary élément of dis- 
crétion as an inhérent part of the survey and measurement contem- 
plated. The method is not adopted to get more land than the parties 
intended, or less than the parties intended, but to get the nearest 
practical approach to exactness and to the acreage called for by the 
deed. From the nature of the work, there can be no such practical 
resuit as absolute exactness. At least an attempt at absolute exact- 
ness would présent a problem in engineering and surveying more diffl- 
cult to solve than the parties intended. A more exact resuit might, 
perhaps, be reached by triangulation and the use of theodolitic or 
other nice processes known in engineering and surveying, but this 
would involve a degree of nicety not ordinarily intended in contem- 
plated surveys of wild lands in the locality in question. The instru- 
ment eoïnmonly employed is the ordinary ccmpass and chain, not the 
théodolite; and the method involves an ordinary compass line with 
càreful measurements and reasonable allowance for losses, and this is 
the practical method intended by the parties, and for which the deed, 
under the circumstances of this case, calls. The same surveyor with 
this naethod, however, cannot measure a line nine or ten miles in 
length through a rough, wild country, and, removing ail marks of such 
survey and measurement, make a second survey and measurement, 
reaching precisely the same resuit. From the necessities of the situa- 
tion and undertaking, therefore, practical and reasonable exactness 
is the only resuit that can be expected. Of course, it goes without 
saying tha.t, where absolute exactness is possible and reasonable under 
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the circumstances, such resuit is the one called for by the deed or 
grant; but, when this cannot be had, aad was net expected, then the 
nearest practical approach to it is the intended and true resuit. 
Holding thèse views, we must find that the Gile survey, while un- 
questionably made with care and efforts at exactness under the meth- 
od adopted, incloses legs land than the deed calls for, and less than 
the parties intended. 

In conclusion we find that neither party has established a divi- 
sional Une, and that neither party is entitled to a verdict upon the évi- 
dence as it now stands. 

Upon the foregoing findings of fact, we hold that the deed does not 
convey any land north of a Une extended on the course of the souther- 
ly Une of Irving's location. We also hold, upon the findings, that the 
deed opérâtes as a conveyance of land between a line to be extended 
on the course of the south line of Irving's location and the Unes of 
Dummer and Millsfield and Stark, and that the land conveyed extends 
far enough westerly to include 10,000 acres; and that the necessary 
line from the southwest corner of Irving's location to intersect a nec- 
essary line drawn from Stark parallel with the east Une of Dummer 
and Millsfield, may and should be supplied in order to allow the deed 
to operate as the parties intended. Land Co. v. Saunders, 103 U. S. 
316, 322; Winnipisiogee Paper Co. v. New Hampshire Land Co., 59 
Fed. 542, 5-17. 

The Glen Manufacturing Company, in this trial, stands upon a sup- 
posed agreed line, rather than upon proof of a true line marking 
ofP the exact 10,000 acres in accordance with the deed; and, with- 
out determining the question whether it includes more or less 
than 10,000 acres, we hold that it is not an agreed line, or a corn- 
pleted survey under the deed, and theref ore does not establisb the es- 
tent qî the grant or deed. Bartlett v. Young, 63 N. H. 265, which is 
the latest expression of the suprême court of New Hampshire on the 
subject of agreed real-estate Unes, fully recognizes the idea that the 
agreement must be executed. This, as we understand it, means more 
than that the paroi agreement must be executed so far as words are 
concerned. It means that there shall be performance under the 
agreement, if performance is contemplated. If the agreement is to 
run an agreed line, the line must be run. If there are no monuments, 
and the agreement is to establish corner-stone monuments, that must 
be done. In other words, the act or acts contemplated — the thing 
agre«d to — must be executed. That is what is meant by executed 
paroi agreements binding upon i)arties and their descendants in title 
to real estate. K rule of departure from this requirement would be 
fraught with more uncertainty, greater insecurity, and greater dan- 
ger than could be f oretold. The élément that removes the agreement 
from the operative effect of the statute of frauds is not that the word- 
agreement is executed, but that the act afiSxing the agreed 
boundary to the land itself is executed. In one case it would be a 
naked paroi agreement, and in the other a paroi agreement, strength- 
ened and executed by Connecting it with the land by the érection of 
monuments which become a part of the land as physical and visible 
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boundaries. Placing a line upon a plan is not a compliance with the 
requirements of this rule. The ruie tliat a deed is certain which can 
be made certain (Corbett v. Norcross, 35 N. H. 99 ; Wells v. Iron Oo., 
47 N. H. 235, 239; Land Co. v. Tilton, 19 Ped. 73, 77), and that unsur- 
veyed lands may be conveyed by a paper-plan allotmènt, is based 
upon the idea that the plan by express référence becomes a part of 
the deed itself . It is quite another thing where a party relies ujK^n 
a plan not referred to by the deed, and not signed by the parties. The 
doctrine that a deed is certain which can be made certain does not 
apply to a plan not referred to in the deed, and one which is founded 
in naked paroi; and the doctrine of execsuted agreed Unes does not 
mean that agreements are executed which can be executed. The agree- 
ment, so far as it related to a line upon the ground from the southwest 
corner of Irving's location to Williams' west line, was whoUy unex- 
ecuted, and to that extent rests in naked paroi ; and therefore, in any 
future controvergy which should develop no line or boundary upon 
the ground, the only possible answer would be that the parties agreed 
a line should be run ; and this answer that the agreement was to be 
executed would not bring it within the requirements of the law which 
gives force to executed paroi agreements establishing real-estate 
boundaries. 

The Weston Lumber Company stands upon an ex parte line which 
they say is a true line, and in respect to this we hold, upon the f orego- 
ing flndings of fact — First, that the line is not the bound contemplat- 
ed by the conveyance. This ruling is baëed upon the idea that the 
line is not laid upon the ground in conf ormity with the deed in this ; 
that in going north of a line extended on the course of the south line 
of Irving's location, and to Columbia, it includes territory not intend- 
ed to be conveyed. 

Andsecondly,ifthelineextendingnortherly to Cîolumbia line should, 
in any event, be held to answer the calls of the deed, then the ques- 
tion would come as to the area of land, and whether the line incloses 
the number of acres conveyed. Surveys and measurements, as ap- 
plied to this question, are not absolute, but are compétent évidence 
bearing upon the controverted question of quantity. The problem of 
àscertaining an unknown and unlocated exterior bound of a deflnite 
quantity of land when three of the exterior bounds, but no distances, 
are given, must be reasonably solved. In such a case, where the 
method adopted for the solution of the problem involves measure- 
ments of the given Unes, and a survey and measure of the line to be 
asoertained and located, the question whether the method adopted 
was reasonable, and the question whether the particular surveys and 
measurements involved were reasonable, are questions of fact, which 
are to be found in the ordinary way upon the évidence in the case. 
The line called for by the deed is a straight, horizontal line, and the 
number of acres called for is 10,000, and the means employed for às- 
certaining this line and its length and the area of land, whether based 
upon allowances or the method of leveling the chain without allow- 
ances, must be reasonable, and the question of reasonableness is to 
be determined as a question of fact. The means of àscertaining the 
true horizontal line and its length neoessarily involve an élément of 
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discrétion, but tjie means employed must always be fair, and the exer- 
cise of discrétion always reasonable, under the circumstances of the 
particular survey and measurement. Eeasonable exactness is, of 
course, required, in order to allow the deed to operate as the parties 
originally intended it should. The fact is found that the Gile line 
does not include 10,000 'acres of land, so again, and upon this ground, 
we hold that this line is not the boundary line between the parties. 

Under the New Hampshire rule, that a deed is certain which 
can be made certain, and that such a deed opérâtes as a conveyance, 
the Glen Manufacturing Company holds a valid title to 10,000 acres 
of land limited on the west and north by the lines to which we hâve 
referred, and suoh lines exist in contemplation of law, although, 
upon the évidence and the flndings, the whereabouts are not ascer- 
tained. The parties holding this deed are, upon the flndings, in 
actual possession of at least some portion of the territory, and in con- 
structive possession of ail that the deed conveys; while the Weston 
Lumber Company, being in actual possession of some portion of the 
township of Odell, is in constructive possession of ail that the Thomp- 
son deed does not cover. In each of the cases under considération 
the burden is upon the plaintiff to show that the défendant has en- 
tered his close, and, failing to establish that his domain includes the 
territory on which the acts in question were committed, he fails in his 
proofs, and therefore cannot recover. The parties acted upon the 
idea (and probably correctly) that the obligation was upon the grantor 
to malce the survey, and locate the 10,000 acres, thereby rendering the 
deed certain and operative upon a particular part of the township. 
The grantors of the Weston Lumber Company, having conveyed to 
Thompson, under whom the Glen Manufacturing Company claim, 10,- 
000 acres of the township of Odell, hâve so commingled the interests 
by creating a joint or interdependent constructive possession that nei- 
ther party can establish exclusive title to the locus in quo, and there- 
fore neither party is entitled to recover in trespass until the deed is 
made certain by ascertaining the true location of the contemplated 
divisional line, and this is for the reason, not that neither has title, or 
that neither has trespassed, but for the reason that neither shows ti- 
tle, nor exclusive right of possession, to the disputed territory as 
against the other. In other words, neither supplies the burden of 
proof by showing the extent of his own territory or the limit of his 
adversary's territory. While the deed is upheld as a muniment of 
title to the 10,000 acres, the title or right of possession to the par- 
ticular locus in question is left uncertain upon the proofs. Ordinari- 
ly, upon such flndings and rulings as are hère presented, judgment 
would pass for the défendant in each case, but, in view of the great 
length and expansé of the trial, and of the holding that the divisional 
line exista as a matter of law, although incapable of ascertainment up- 
on the proofs and flndings, we are inclined to defer judgment to the 
end that the parties may agrée upon a surveyor or surveyors to mark 
the boundary in accordance with the foregoing flndings and the con- 
struction which we hâve given to the deed; and, in the event of the 
inability of the parties to so agrée, we will consider a motion from 
either side directed to the appointment of a surveyor or surveyors for 
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that purpose upon consent, and, that failing, to open tte case for fur- 
ther and additional évidence as to the wliereabouts of the true divi- 
sional Une, including, perhaps, évidence of a survey upon notice to the 
adverse party, to be considered in connection with the évidence al- 
ready before ua. 

BEOWN, District Judge (concurring). I ooncur in the above find- 
ings and rulings, and state certain reasons which liave led to the con- 
clusion that the methods of the measurement of the Gile line are such 
as would deprive the Glen Manufacturing Company of a substantial 
amount of the land to whioh under its deed it is entitled. The prob- 
lem of the surveyor is to measure a line upwards of nine miles in 
length, through rough and mountainous country, by successive appli- 
cations of a measuring instrument A part of the process necessarily 
involves personal skill and judgment, since the complète opération of 
measurement includes an observer as well as measuring instruments. 
Observation must détermine at each application of the instrument 
Tvhether the application is correctly made, whether it is upon the true 
course, whether there is a departure in any direction from the true 
theoretical line. Whatever the instruments employed, however sci- 
entiflc the processes, they merely reduce, but do not eliminate, the élé- 
ments of Personal judgment and personal error, The importance of 
error is to be determined by the practical purpose in hand. At times 
it may be disregarded, at times compensation should be made for it. 
It seems to me that upon the évidence in this case there appears the 
necessity for some allowance or compensation for error in order to 
reach a resuit even practically correct. The évidence for the Glen 
Manufacturing Company is to the effect that in measuring wild lands 
by a chain or tape error always results, and that the error is invariably 
one way. Given two points at a considérable distance from eadi 
other, a line measured between them will always be longer than the 
true theoretical line. Errors of measurement consume distance, and 
the surveyor of an uneven surface covers with his measure a greater 
distance than the true line. If the sum of his successive measure- 
ments is relied upon to give the required length, his terminal will be 
located at a point on the ground at a less actual distance from the 
starting point than the correct tenninal point. This is obviously so. 
As a straight line is sought, and as this is the shortest possible dis- 
tance between two points, no irregularity in the contour of the sur- 
face over which the Une is extended can shorten it On the contrary, 
every élévation, every dépression must count one way and only one 
way; i. e. to elongate the measured line over the true line. In a line 
of over nine miles in length through mountainous and heavily wood- 
ed country every obstacle in the true path, every rock, every moun- 
tain, every valley contributes error. Every angle of déviation made 
to avoid an obstacle adds error. To accept the measurement of the 
Gile line, in which no allowances for error were made, but which is 
simply the sum of successive measurements, we are forced to hold 
that the surveyor who made it had the unerring observation, judg- 
ment, and eyesight to keep the tape always upon the true course and 
true horizontal line. In my opinion it is not satisfactorily proved 
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that the Gile line was run upon a more accurate or more scientiôo 
method than the older lines, wMch his measurements increase In 
length from 6% to 10 per cent., thereby augmenting the land area 
about 17 per cent. The method. lacked what is known as a correction 
for the Personal error of the observer; what in measuring wild lands 
may be said to be a lack of correction of the personal error under con- 
ditions which make error inévitable. The évidence as to the Gile line 
discloses a confident assumption of accuracy under conditions which 
do not permit of it. In one respect, at least, the older lines seem 
to me more scientiflc than the Gile line, namely, in a récognition of 
the existence of error, and in an attempt to rectify it. One of the 
witnesses in favor of the Gile line ventured the opinion that dévia- 
tions in the surface tend to balance each other. This is clearly not 
so. As we hâve seen, the current of error is ail in one direction, and 
there is no tendency towards a correction. On the other hand, it 
may well be true that where allowances are made "by men of expéri- 
ence, errors of judgment can hardly be ail one way, and that in a long 
séries of judgments there will be an average of practical accuracy. 
Without passing, however, upon the accuracy of the older surveys, 
since under the flndings it is unnecessary to do so, I concur in the flnd- 
ings that the Gile line is not located according to the calls of the deed, 
and is based upon an imperfect method of measurement. 



TJNITED STATES v. GAY. 

(Olrcult Court, D. Indlana. April 30, 1897.) 

No. 9,230. 

1. Immigration — Contract Labob Laws. 

The acts of February 26, 1885, and March S, 1891, are hlgrhly pénal, and 
must be so construed as to bring wlthln thelr condamnation only those 
who are shown by direct and positive averments to be embraced wlthin 
thelr terms. Tbey are to be construed in the light of the evU to be 
remedled, and are llmjted to cases In which the asslsted Immigrant is 
brought Into this country under a contract to perform manual labor or 
service. 

2. Same — Plbading. 

In an action for the penalty for violation of thèse laws, a déclaration is 
Insufficlent which fails to show the character of the labor which the immi- 
grant was to perform, or the terms of the contract, at least In substance, 
under whleh he came to this country, and whioh fails to allège deflnitely 
that he aetually came hère pursuant to the contract, or to set forth the 
acts done by the défendant to asslst or procure hls Immigration. 

Frank B. Burke, for the United States. 
Miller, Winter & Elam, for défendant. 

BAKER, District Judge. This is an action to recover the penalty 
of |1,000, prescribed for the importation of aliens under contract to 
perform labor and service in this country, in violation of the acts of 
February 26, 1885, and March 3, 1891 (1 Supp. Rev. St. pp. 479, 984). 

The déclaration, omitting the caption, is aa follows: 
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"The plaintiff complalns of the défendant, and says that the défendant Is a 
résident of the city of Indlanapolis, In the state of Indlana, and that hereto- 
fore, to wit, on the 20th day of July, 1893. the sald défendant dld assist and 
encourage the Importation and migration of a certain alien and foreigner into 
the United States, to wit, one James H. Henderson, who was then and there 
a native of Scotland and a subject of Great Britain, by promise of employ- 
ment, through advertisements printed and publlshed in the dty of Glasgow, 
Scotland, and under contract and agreement made prevlous to the importation 
and migration of sald alien and foreigner, and prevlous to hls becoming a rési- 
dent and citizen of the United States, by the défendant wlth the sald James H. 
Henderson, by whlch sald contract and agreernent the sald James H. Hender- 
son was to perform labor and service In the United States for the sum of 
twelve dollars per week, and the said défendant further agreed to refund the 
passage money and cost of transportatlon of the said James H. Henderson 
from Scotland to the United States; wherefore plaintiff says the défendant 
has become llable to a penalty of one thousand dollars, for whlch sum plain- 
tlfiE demaads judgment against défendant, and for ail other proper relief." 

To this déclaration the défendant bas interposed a demurrer, for in- 
suflBciency of facts to constitute a cause of action. 

The statute in question is highly pénal, and must be so, construed 
as to bring within its condemnation only those who are shown by the 
direct and positive averments of the déclaration to be embraced with- 
in the terms of the law. It will not be so construed as to include 
cases which, although within the letter, are not within the spirit of 
the law. It must be construed in the light of the evil which it was 
intended to remedy, which, as is well known, was the importation 
of manual laborers under contract previously entered into, at rates of 
wages with which our own laboring classes could not compete without 
compelling them to submit to conditions of life to which they were 
unaccustomed. U. S. v. Laws, 163 U. S. 258, 16 Sup. Ot. 998; Church 
of Holy Trinity v. U. S., 143 U. S. 457, 12 Sup. Ct. 511; U. S. t. Craig, 
28 Fed. 795. It is settled by thèse and other cases that the statute 
must be construed as limited to cases where the assisted immigrant 
was brought into this country under a contract to perform "manual 
labor or service." The déclaration does not state the character of 
the labor or service which the immigrant was under contract to per- 
form, and hence fails to bring the case within the terms of the stat- 
ute, as construed by the suprême court. The court cannot indulge 
the presumption that the labor or service which the immigrant was 
under contract to perform was manual, in the absence of such aver- 
ment. The déclaration does not set out the advertisements, or other- 
wise state the terms of the contract or agreement alleged to hâve been 
entered into. The pleader bas contented himself with a mère state- 
ment of conclusions, without stating either the advertisements or con- 
tract in hsec verba, or even attempting to set forth the substance of 
either. At least, the substance of the advertisements and contract 
should be set out to enable the court to détermine whether they bring 
the défendant within the condemnation of the statute. U. S. v. Ed- 
gar, 45 Fed. 44. There is no direct allégation that the immigrant 
named in the déclaration actually came to this country pursuant to 
the alleged contract for the purpose of performing manual labor or 
service. Such an averment is essential. U. S. v. Craig, 28 Fed. 795, 
799. There is no statement of the acts done by the défendant to 
assist or procure the immigration into this country of the person 
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named in the déclaration. It is not averred that the défendant pre- 
paid the expansés of hiô passage. It is averred that the défendant 
agreed to refund the passage money and cost of transportation from 
Scotland to the United States, but it fails to allège that the agree- 
ment to refund was made before the person alleged to hâve been as- 
sisted came to this country. The court is not at liberty to infer that 
the agreement to refund was made before the immigrant came hère. 
Indeed, it can only be gathered by inference that the alleged immi- 
grant ever came to this country. The déclaration is clearly insuffl- 
cient, and the demurrer is sustained, with leave to amend in 10 days; 
otherwise, the case will be dismissed. 



MAOKAYE T. MALLORT. 

(Circuit Court, S. D. New York. April 10, 1897.) 

i. EQtrrrr Practicb— Dismissai fok Want dp Prosecution. 

A motion by complalnant to dlsmlss for want of prosecution wlll not )be 
giunted where It appears that défendant bas taken testlmony in support of 
hls défense and of hls clalm on his cross blll, and ttiat the next step in the 
orderly disposition of the cause is one to be taken by complainant hlm- 
self, flamely, the taiiing of testimony in rebuttal of the défense to the origi- 
nal blll and in answer to the testlmony in support of tiie cross blll. 
S. Same. . 

A delay by complalnant of 13 years after Joinder of issue without taklng 

any testimony gives défendant a right to a dlsmlssal; and this right Is 

not. aîCected by the f act that complalnant then dled, and his admlnlstra- 

• trix obtaJned an order of revlvor, for the latter takés the lltlgation in the 

same condition in whioh the deceased left it, 

Lewis Cass Ledgard, for the motion. 
E. W. Taylor, opposed. 

LAOOMBE, Circuit Judge. It appears that in the suit com- 
menced in this court by Mallory upon original bill, and in which 
Mackaye had filed a cross bill, the latter had taken testimony and 
rested, both in his défense to the original bill and in his proof of 
the averments of his cross bill. Thereupon the time for Mallory 
to take his testimony was by stipulation extended for a period as 
great as had been allowed Mackaye for the putting in of his testi- 
mony, namely, about a year and a half, and during the time thus 
allowed Mallory for completing his proof Mackaye was to be pro- 
duced foi" cross-examination when requested by complainant. 
Nothing more was done in the ensuing 10 or 12 years down to 
Mackaye's death, but during that whole period it rested with the 
complainant to take the next step. He might either hâve taken 
and closed his proofs, or hâve notified the other side that he elected 
to take none, and thereupon, after a sufflcient lapse of time, hâve 
made motion to dismiss the cross bill for failure to prosecute; but, 
so long as the next step to be taken in the action was one to be 
taken by him, he was in no position to move a dismissal on the 
ground that no steps were being taken to close the case, and he is 
in no better position to-day than he was at Mackaye's death, since 
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the next step to be taken in the orderly disposition of the cause is 
still, as it was tjien, tlie taking of complainant's proofs in rebuttal 
of the défense to the original bill, and in answer to the testimony 
taken in support of the cross bill. The présent motion in thia suit 
must therefore be deniedw 

In the suit removed from the state court the situation is différ- 
ent. No évidence whatever bas been taken by either party. There 
is a statement in the afladavit of Mackaye's former counsel that he 
expected that the testimony in the cross-bill suit would be used 
in this suit, and that there waa some conversation or understand- 
ing about it. But his recollection on this point seems to be rather 
vague, and there is no prêteuse that thère ever was any written 
stipnliation to that effect, or any oral arrangement spread upon the 
record. We hâve, then, a case where issue was joined in Decem- 
ber, 1881, a,nd no testimony taken iîy the complainant in support 
of his bill down to the day of his death, in February, 1894. Under 
thèse circumstances défendants were clearly entitled to dismiss the 
action for failure to prosecute, and there is no reason for holding 
that they hâve lost their right to make such motion because his 
administratrix bas subsequently obtained an order of revivor. Shè 
takes up thé litigation in the condition in which deceased left it, 
except so far as any lâches of her own may hâve still further em- 
barrassed it. Défendants in this suit are therefore entitled to an 
order dismissing the cornplaint for failure to prosecute. 



DBLLS DTJMBBR CO. V. ERICKSON. 

(Carcult Court of Appeals, Seventh Otrcult May 3, 1897.) 

No. 359. 

1. Mastbk and Servant— Question fob Jubt. 

B. -bfld authority and was açcustomed to hlre and discharge workmen 
employed In a planing mlU, and there were other circumstances tendlng to 
show thàt be exerclsed ànd had the authority of a silperintendent H., 
whom he had hlred, contlnued In the service under his promise to repair 
machlnery of whlch complalnt was made, and waa injured. There was 
anothep employé who determlned what repairs should be made. Bil4, 
that It was a question for the jury, if the point was controUlng, whether B. 
was exceedlng his powers when persuading B. to continue In the service. 

& Samb— vPbomisb to Rbpair. 

Where the master Is neglltent in furniâhlng defectlve machinery, and oHe 
who continues In the service under a prbnilse by another servant to r^air 
Is Injurôd, it is immaterial whether the servant, making the promise had 
authority to do so, provlded the InJured servant, upon reasonahle groùnds, 
supposed him to hâve. 

In Error to the Circuit Court of the United States for the Western 
District of Wisconsin. 

V. W. Janjes and C Porter Johnson, for plaintiff in error. 
T. P. Frawley and A. 0. Larson, for défendant in error. 

Before WOODS, JENBJNS, and SHOWAI/TEK, Circuit Judgea. 
80 F.-IT 
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WOODS, Circuit Judge. John Erickson, the défendant in error, 
recovered judgment against the Dells Lumber Oon^pany, plaintiff in 
error, for personal injuries sustained in the employment of that Com- 
pany while operating annatcher in the company's planing mill at Eau 
Claire, Wis., — hisfoothaving been caught and crushed between pulleys 
under that end of the machine near which he was required to be when 
operating it. The gist of the déclaration is that the négligence of 
the Company which caused the injury consisted in omitting to equip 
the matcher with a spring to hold the boards being matched against 
the guides, and in omitting to coyer or guard the pulleys ; that by rea- 
son of the absence of the spring the plaintiff was compelled to presa 
with ail his strength against the boards to keep them moving in a 
straight Une under the knives; that, while so engaged, a board broke 
under his hand, causing him to fall and his foot to be caught between 
the revolving pulleys. When the évidence was ail in, the plaintiff 
in error moved the court to direct a verdict in its favor, but the mo- 
tion was denied. Whether that ruling was right is the chief ques- 
tion in the case, and its détermination dépends upon the inquiry 
whether the défendant in error should be regarded as having as- 
sumed the risk of injury from the unguarded pulleys, That the 
omission to cover the pulleys, or in some mode to guard the operator 
of the machine against danger from them, was a breach of the com- 
pany's duty to provide its employé a safe place in which to work is 
too clear for controversy; but it is contended that Erickson had be- 
come aware of the danger, and that by continuing in the service he 
assumed the risk. The accident occurred on Tuesday, and it appears 
that, on the Saturday next preceding, Erickson complained to John 
Bonk, whom he supposed to be the superintendent of the mill, about 
the condition of the matcher, and declared his purpose to quit work 
unless a spring was supplied and the pulleys covered, whereupon 
Bonk requested him not to quit, and promised that the spring should 
be supplied and the pulleys guarded. The promise, it is insisted, 
was not binding upon the company, and was unavailing to Erickson 
as an excuse for continuing to work under conditions of known dan- 
ger, because Charles Charlesson, the foreman in the mill, was the one 
who had charge of the machinery, and determined what repairs and 
altérations should be made, while Bonk, instead of being the superin- 
tendent, was only a fellow servant of other employés, and possessed 
of no authority to promise that repairs or additions to the machinery 
of the mill should be made. Erickson testified that he believed Bonk 
to be the superintendent, ^nd other witnesses asserted a like under- 
standing. It is undisputed that Bonk had authority and was accus- 
tomed to hire and discharge the workmen employed in the planing 
mill. He hired Erickson and flxed his wages, as he did the wages of 
others, and there are other circumstances in évidence which tended 
to show that he exercised and had the authority of a superintendent. 
It was therefore a question for the jury, if the point were controlling, 
whether he was exceeding his powers when persuading Erickson to 
continue in a service for which, if he quit, another must hâve been 
employed. We are of opinion, however, that the important inquiry 
was not so much what authority did Bonk really possess, as what 
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Erickson supposed him to hâve. If the danger to be avoided had 
been a newly-developed one, of which the compaQy was without 
notice, as in the case cited of Railway Co. v. Benford (Tex. Sup.) 15 
S. W. 561, where the injury was caused by the going ont of an electric 
light, or in Holmes v. Clarke, 6 Hurl. & N. 359, where the fence about 
dangeroûs machinery had broken after the injured servant had taken 
employment, the rule contended for would not be unreasonable, — that 
the servant continuing to work in the face of the new danger should 
be deemed to assume the risk, regardless of any promise of a fellow 
servant, or of any unauthorized person, to remove the source of dan- 
ger. In such a case there would be lacking an essential élément of 
liability on the part of the master, — notice of the existence of the con- 
dition of danger, or such lapse of time as would be équivalent to 
notice. See Railroad Co. v. Kenley (Tenu. Sup.) 21 S. W. 326. In 
this case there is no question of notice. The ground of the, master's 
liability existed from the beginning, and the sole question is whether 
the servant, who otherwise would be indisputably entitled to in- 
demnity, must be declared to hâve consented to take upon himself the 
conséquences of the master's known delinquency. There is no reason 
for imputing to him an intention to do so. Believing, as he reason- 
ably might, that Bonk had ail the authority which he assumed to 
bave, his remaining in the dangeroûs service was an act of the same 
quality as if his belief had been well founded. His excuse for incur- 
ring the risk of further work upon the machine, viewed with référence 
to his own conduct, is no less meritorious than if the promise to 
put a guard about the pulleys had come from Charlesson, or some 
other of unquestioned authority to make it. The dictâtes of ordinary 
prudence, of course, are not to be disregarded, and no promise, by 
whomsoever made, can justify the incurring of imminent and ob- 
vions risks; but while the possibility of injury from the exposed 
pulleys hère in question was obvions, and the company's responsibility 
for faîling to provide a suitable guard clear, the danger was not im- 
minent, and under ordinary circumstànces was easily avoided, if the 
operator was watchful. A like hurt, or serious injury of any kind, 
had never been received before by any one engaged in operating the 
machine; and it was therefore not a grossly reckless, or even plainly 
imprudent, act on the part of Erickson to résume work upon the ma- 
chine on Tuesday, though he found the pulleys yet unguarded, and no 
spring provided to keep tKe boards against the guides. To say the 
least, the question whether he should be deemed to hâve assumed the 
risk involved, or to hâve been lacking in due care for his own safety, 
was properly left to the détermination of the jury. It was manifestly 
a question for the jury whether the défendant in error was guilty of 
contributory négligence by reason of the manner in which he held the 
particular board which he was feeding to the machine when the acci- 
dent occurred. It follows, too, from what bas been said, that the 
court did not err in refusing to instruct that unless Bonk was in 
charge of the planing mill "so as to represent the défendant," the com- 
plaint made to him was a complaint to a fellow servant merely, and 
not binding on the master. The exceptions reserved to the introduc- 
tion of évidence présent no question of importance. The judgment 
of the circuit court is affirmed. 
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WKJGHT T. SOUTHERN RT. 00. et al 
(Circuit Court, W. D. North CaroMna. April 30, 1897.) 

1. MASTBR and SEHVAiNT^NBGLIGENCB OF FeM-OW SERVANTS, 

Arallroad employé, Tvho starts upon a trip on a hand car on hls own 
business or pleasure, assumes the risk of Injury from a fàst mail train, 
which hë knows to be due, and cannot recover agàlnst the company for 
injury recelved while attemptlng, pursuant to an drder of the foreman, to 
get tbe hand car o£E the track in the Immédiate présence of the approach- 
Ing, train. 

S. Samet-Citt Obdinancbs Reoulatino Spked of Tkahîs. 

City ordlnances limiting the speed of raiïway trains are not for the pro- 
tection of railway employés, bnit merely for that of persons crosslng Its 
trackis on the streéts and highways. 
8. Same— Fellow Servants. 

The conductor and englneer of a railway traJn which coUides with a 
hand car are fellow servants of an employé ridlng upon the car so that he 
eannot recover for an injury resulting from thelr neglig^ce. 

4, Same— State Statutes— Rétroactive Ëffect. 

State statutes modifying the common-law doctrines récognized by the fed- 
• eral courts In regard to fellow servants will not be eonstrued to hâve a 
rétroactive efiCect In the absence of express provision to that effect. 

5. Praoticb— NoLLB Prosequi. 

Leave to enter a nolle prosequi as to certain défendants wlU not be grant- 
ed after the court bas rendered an opinion granting a motion to direct a 
verdict for défendants, though such verdict has not yet been formally ren- 
dered. 

B. F. Long and L. S. Overmon, for plaintifl. 

Charles Price, G. F. Bason, and L. 0. Oaldwell, for défendants. 

DIOK, District Judge. (A civil action to recover damages for the 
death of plaintlff's intestate by reason of the négligence of the de- 
fendant companies.) At the close of the plaintlff's case, the counsel 
of défendants declined to introduce évidence in défense, and made 
a motion to the court for an instruction to the jury to render a ver- 
dict for the défendants on the issues of fact submitted to them. This 
motion is, in substance, a demurrer to the évidence, and admits the 
truth of the matters of fact shown by the testimony. As there is no 
conflict in the évidence of plaintiff, the question of négligence on the 
part of défendants is a matter of law to be determined by the court. 

The arguments of counsel were elaborate and forcible. Many au- 
thorities were cited, and diversities and conflicts of décisions were 
pointed ont and commented upon. The diversities of many of thèse 
décisions resulted from the peculiar facts in each particular case, 
Notwithstanding the confusion in cases invoMng the liability of rail- 
road companies to employés for injuries caused by the négligence of 
other employés, there are some principles well setled by numerous 
décisions of the state and fédéral courts. A person who enters into 
the service of a railway company impliedly assumes the risks and 
hazards usually incident to such employment, including liability to 
injury caused by the négligence of a fellow servant; and that he will 
exercise ordinary care to protect himself from obvions danger and in- 
jury while engaged in his employment. A railway company, as em- 
ployer, impliedly engages with an employé that the place in which 
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heis to work and the tools and macliinery which are furnished him 
shall be reasonably proper and safe, and be kept in such condi- 
tion during the time of employment, and that he shall be associated 
with sui table, compétent, and sufflcient fellow servants. A f all- 
ure to properly discharge thèse obligations and daties renders the 
Company liable for any injury resulting therefrom to an employé 
who may be injured without any contributory négligence on his 
part. This is a positive obligation on the company, and must be 
fuUy perf ormed. If the company intrusts the performance of thèse 
spécial duties to an employé, who f ails, by négligence or otherwise, 
to discharge them properly, he is a représentative of the company, 
and not a fellow servant of another employé who may sustain con- 
séquent injury. When a railway company has once complied with 
its positive and implied obligations to its employés, and then ex- 
ercises due care and diligence in such matters, it is not respon- 
sible for subséquent defects unless it has had actual or construc- 
tive knowledge of such defects, and reasonable opportunity to sup- 
ply the proper remedy. Constructive knowledge will be implied 
if defects are obvious to ordinary inspection, or hâve existed for an 
unreasonable time. There are separate and- distinctive departments 
in railway service in which employés are engaged in différent lines 
of employment, but in this case it is not necessary to consider 
questions of law as to the relations of employés engaged in thèse 
separate and distinct departments, as ail the parties connected with 
the occurrence causing the injury were engaged in the department 
for the safe, prompt, and successful opération of the business of 
the railway company in the transportation of freights and pas- 
sengers. 

There are some différences of décision between the suprême court 
of this state and the suprême court of the United States as to the 
complex and unsatisfactory doctrines of fellow servants which hâve 
BO frequently been subjects of discussion in the courts and in 
state législatures. The counsel of plaintifl eamestly insisted that 
the contraet of ■ employment between the plaintifE's intestate and 
the défendant company was made and the service was rendered in 
this state, and that the construction of the terms of the contraet and 
the légal implication arising from the employment should be in 
accordance with the laws of this state, where the cause of action 
arose. In Railroad Co. v. Baugh, 149 U. S. 368, 13 Sup. Ot. 914, 
the court expressly decided that the question is not one of local 
law, to be settled by the décisions of the highest court of the state 
in which the cause of action arises; but is one of gênerai law, to 
be determined by référence to ail of the authorities, and a consid- 
ération of the principles underlying the relations of master and 
servant. In Pinley v. Eailroad Co., 59 Fed. 419, I attempted to dis- 
tinguish the facts and principles involved in the case on trial from 
those presented in Eailroad Co. v. Baugh, and follow the décision 
of the suprême court of this state in Mason v. Railroad Co., 111 
N. C. 482, 16 S. E. 698. The circuit court of appeals overruled my 
views of the law of the case. Eailroad Co. v. Pinley, 12 C. 0. A. 
595, 63 Ped. 228. I now feel constrained to strictly observe the 
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positÎTe décisions of United States appellate courts, clearly expressed 
in learned and elaborate opinions. 

The facts in the case now before us on trial are few and simple^ 
as there is no conflict, and only slight and immaterial diversity, in 
the testimony. The deceased, at the time the in jury was sustained, 
was not engaged in the actùal service of the company at the time 
and place of his usual employment ; and his mode of transportation 
was controlled by himself and fellow servants under well-known 
circumstances of danger and hazard. He had gone to SaJisbury, 
to receive payment of his wages, and was detained until about 9 
o'clock at night. He was désirons of attending a social party at a 
place near the railway about flve miles distant. Before he started 
on the hand car, he had made inquiry at the station, and knew 
that the fast mail train was due at Salisbury, and was behind the 
Bchedule time of arrivai. In his daily business of repairing the 
track he was constantly exposed to the danger of passing trains, 
and well knew the hazard of entering upon the track with a hand 
car when a fast train was due and expected, and had the right of 
way. His conduct in going upon the hand car with fuU knowl- 
edge of the péril may well be held to bave been a voluntary as- 
sumption of the risk of injury. When he saw the headlight of the 
rapidly approaching mail train, he stopped the hand car, and he 
and his fellow servants got off in safety, and the others escaped 
injury. His attempt to remove the hand car from the rails was the 
proximate cause of the disaster. This attempt was made in obé- 
dience to a hasty request or order of the section foreman to "save 
the hand car." In the face of such obvions and imminent danger 
he was under no obligation to obey the impulsive order of the 
foreman. He did not exercise reasonable care and caution to se- 
cure safety, and his hazardous attempt, under the circumstances, 
may well be held to be contributory négligence. Even if he 
thought that he was bound to obey the order, the act of the sec- 
tion foreman was the négligence of a suitable and compétent fel- 
low servant in the same line of employment under a common mas- 
ter. Kirk v. Eailroad Co., 94 N. O. 625; Thom v. Pittard, 10 C. 
C. A. 352, 62 Ped. 232; Coulson v. Léonard, 77 Fed. 538; Eailroad 
Co. V. Keegan, 160 U. S. 259, 16 Sup. Ct. 269. 

It was insisted by counsel of plaintiff that the injury was caused 
by the négligence of the conductor and engineer of the mail train 
in not ringing the bell at. crossings, and running at a greater rate 
of speed than was allowed by an ordinance of the city of Salisbury. 
The rule and régulation for ringing the bell at crossings are in- 
tended to give notice to persons passing along the highway, and 
enable them to avoid danger. The right of a railway train to pass 
over its track is paramount, but persons hâve a right to pass over 
crossings made for highways at suitable times and in proper man- 
ner, and, if any injury results to a careful and observant traveler 
by f allure to ring the bell of a passing train, the company would 
be responsible in damages sustained. The ordinance of the city 
of Salisbury limiting the rate of speed of passing railway trains 
was intended to guard against danger and injury to citizens pass- 
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ing along op across the track for their pleasure or business, and 
not for the protection of railroad employés, who may well be pre- 
sumed to know their dutiea and dangers» But, conceding that the 
conductor and engineer of the mail train were guilty of négligence 
in the matters mentioned, they were fellow servants of the de- 
ceased, engaged in the same common employment of operating the 
railway, and securing the safe and prompt passage of trains on the 
track. State and fédéral courts hâve made décisions announcing the 
doctrine that a conductor, having exclusive control of the manage- 
ment of a train, is a vice principal in relation to other employés 
of the Company, subject to his orders, and acting under him on 
the same train. As to other employés in the operating department 
of the Company who are not under his orders and control, he is a 
fellow servant in such a sensé as exempts the railroad company 
from liability for an injury caused by his négligence. Mason T. 
Railroad Co., 114 N. C. 718, 19 S. E. 362; Railroad Co. t. Hambly, 
154 U. S. 349, 14 Sup. Ct. 983. 

The counsel of plaintiff, in their argument, called the attention^ 
of the court to the récent statute of this state changing and mod- 
ifying the légal doctrines in regard to fellow servants established 
in the fédéral courts and some state courts by judicial décisions 
founded updn the gênerai principles of the common law. They 
confldently insisted that, as such statute was manifestly remédiai 
in its nature, and conformed in some degree to the law on the sub- 
ject announced by the suprême court of this state, it should be 
construed to hâve a rétroactive effect in this case, at least to the 
extent of carrying into application the principles of the common 
law as declared by the suprême court of the state as to the re- 
lations of fellow servants. The statute may be expédient, just, 
and salutary in its objects and purposes, and it shows a manifest 
législative intent to remedy what was regarded as existing evils 
arising from extra state judicial décisions; but, as the statute con- 
tains no express provision for rétrospective opération, I must con- 
clude to observe the gênerai and sound rule for the construction 
of statutes, and give this state statute only prospective opération. 
I may well présume that, if the state législature had intended to 
make this important statute rétroactive, the purpose would hâve 
been clearly, directly, and positively expressed in the body of the 
statute. If the législature, in express terms, had given this stat- 
ute a rétrospective opération, then questions of law as to its con- 
stitutionality would hâve been presented to the courts. I will not 
consider such questions further than to say that, in my opinion, 
a rétrospective opération of the statute in this case would clearly 
and injuriously affe(jt vested rights acquired by contract, and im- 
pose new liabilities, which were not in existence, and were not con- 
templated by the parties, when they entered into the relation of 
master and servant for the opération of the railway. At the time 
this cause of action arose the nonresident corporation défendant 
was entitled by the laws of the United States to hâve its obliga- 
tions, duties, and liabilities passed upon in a fédéral court, and be 
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determined by tbe prinqiples of law declared and established by 
the suprême court of the United States. 

Tjpoû careful considération of the questions of law and fact in- 
volyed in this case I am of opinion that the défendants are entitled 
to an instruction to the jury to render a verdict in their favor on 
the issues Sjubmitted to them. 

Af ter the opinion of the court was announced, but before the ver- 
dict waa f orn^ally rendered and entered of record, the counsel of 
plaintif asked leave to enter of record a noUe prosequi as to the 
North Carolina Bailroad, défendant. In the course ôf their argu- 
ment they stated that plaintiflE sought no verdict, and would not 
further prosecute the suit, as to said défendant, but no leave was 
asked, to enter a nolle prosequi of record. The motion was disal- 
lowed upon the ground that it was not made in apt time, as the 
announcement of the opinion of the court in this case was équiva- 
lent to a rendered verdict. 



CITY OF LÀ CROSSE v. OAMBRON. 

(Circuit Court of Appeals, Seventh Circuit May 3, 1897.) 

No. 100. 

1. Limitation— Adveiîse Possession— Color op Titlb. 

Cnder Eev. St. Wls. 1878, f 4211, provldlng that possession of land shall 
be deemed adverse, for the purposes of limitation, where the occupant en- 
teisd "under claim of title, exclusive of any other rlgM, fk)undlng such 
daim upon some wrltten Instrument," an instrument Is sufflcient to glve 
color pf tltle however defectlve Its exécution or acknowledgment, and how- 
evet Insufflcient Upon its face to convey tltle, provided It purports to con- 
' -Vey tltle and prétend» conformity to the law. 
9. SamE'. . 

Though the possession, to be adverse, Is required' by the statute to be 
"exclusive cf any other rlght," title to an estate which le less than the fee 
may be ftcquired by adverse possession, provided the clalm thereto Is exclu- 
sive of every Other right to the same estate, and therefore a city's posses- 
sion of land under an Instrument purportlng to dedicate it as a "public 
square" may be adverse as to the right clalmed, though the right of another 
to the fee be recognlzed by the elty. 

In Error to the Circuit Court of the United States for the Western 
District of Wisconsin. 

This suit Is in ejectment by Daniel Cameron, plaintlff below, défendant in 
error heré, broUght on the 3d day of February, 1890, to recover of the clty of 
La Crosse the possession of an undivided flve-sixths of certain premises in the 
dty of La Grosse. 

The défendant below irteaded: (1) A déniai of the piaintifCs tltle; (2) that 
the land demanded was deâlcated to public use as a public square bya plat 
made and recorded by the oWners of the land In the yêar 1851, accepted by the 
public, and ever thereafter so used to the commencement of the action; (3) 
twenty years' continuons use and occupation by the défendant prlor to the suit; 
(4) that neither the plaintlff nor his grantors were in possession of the premises 
demanded, or any part thereof, wlthln 20 years before the commencement of 
thé suit, but that the défendant, during 20 years and more before the suit, held 
the land in trust for the public, and for the uses and purposes of the public 
square, and exclusive of any other right; (5) that the défendant entered into 
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possession of the demanded premlses under a clalm of title thereto exclusive 
of any other right, foundlijg such claim upon a certain plat linovn as "C. and 
F. J. Dunn, H. L. Dousman, and Peter Cameron's Addition to the Town of 
La Crosse," recorded in the office of the reglster of deeds of La Crosse on 
the 19th day of November, 1851, in volume 1 of Deeds, on pacje 165, upon 
which plat the demanded premises are deseribed, marked, and deslgnated by 
the words "Public Square" in wi-iting thereon, and that they had been in con- 
tinuons occupation and possession of the premises of the défendant for 10 
yeajTS and more last past before the suit under such claim of title by virtue of 
that plat and exclusive of any other right; and (6) the gênerai issue. 

The premi^s in question are part of fractional lot 1 In section 6, township 15 
N., of range 7 W., in La Crosse county, and otherwise deseribed as the "North 
half of the northeast quarter" of that section. This fractional lot 1 was pat- 
ented by the United States to Peter Oameron, of La Crosse, who on May 10, 

1850, eonveyed an undivided one-half thereof to Francis J. Dunn, Charles Dunn, 
and Hercules L. Dousman. By deed dated September 18, 1850, recorded No- 
vember 19, 185J, Peter Cameron eonveyed the other undivided one-half to his 
brother, Daniel Cameron, the défendant in error. On September 11, 1851, 
Daniel Oameron executed to hIs brother, Peter, a power of attomey, by which 
he authorized his brother to exécute deeds of partition to his co-tenants, and 
to receive like deeds from them before or after such partition, and in con- 
Jumctlon wlth his co-tenants to plat and lay ofï the whole or any part of the 
tract into lots, and in so dolng to make such réservation "or réservations thereof 
"for public streets, alleys, and landings, and for charitable, religions, and edu- 
eatiônal purposes as he, or he and they, shall think fit and proper," to sell and 
COnvey for such purposes and upon such considération as he may deem proper 
ail the interest of his principal in the tract or the village lots if platted. Peter 
Oameron united with the Dunns aud Dousmans in platting this fractional 
lot 1 into lots. The plat was executed on the 17th day of November, 1851. It 
Is entitled "0. and F. J. Dunn, H. L. Dousman, and Peter Cameron's Addition 
to the Town of La Crosse." The surveyor's certifieate, dated November 6, 

1851, récites that he surveyed the property for 0. and F. J. Dunn, H. L. Dous- 
man, and Peter Oameron. Following that certlflcate is this certifieate of ae 
Ishowledgment: 

"State of Wisconsin, La Crosse County— ss.: 

"We, Francis J. Dunn, Charles Dunn, and Daniel Oameron, by Peter Cam- 
eron, his attorney In faet, do hereby acknowledge the annexed plot of our addi- 
tion to the town of La Crosse, in said county, as and for our act and deed, foi 
the uses and purposes expressed on the same and contemplated by the law 
authorizing the laying out of towns and platting and recording the same." 

This certifieate was dated the 17th day of November, 1851, and was executed 
by the parties mentioned under their respective hands and seals; the exécution 
by Daniel Oameron being "Daniel Cameron, by Peter Cameron, His Attor- 
ney In Fact." 

This oertiflcate Is foUowed by another certifieate by a notary public, which 
is as follows: 

"State of Wisconsin, Crawford County— ss.: 

"This seventeenth day of November, 1851, personally came before the under- 
slgned, notary public in and for said county of Crawford, in the state of Wis- 
consin, Hercules L. Dousman, Francis J. Dunn, Charles Dunn, and Peter 
Oameron, attomey in fact for Daniel Cameron, known to me as the identlcal 
persons who hâve laid out the addition to the town of La Crosse and made 
the annexed plat thereof, and the persons who hâve slgned and sealed the 
above acknowledgraent thereof, and acknowledged the annexed said plat as 
and for their act and deed, for the uses and purposes expressed on the same 
and contemplated by the law authorizing the laying out of towns and platting 
and recording the same, and désire that the same should be certifled and made 
public preparatory to recording the same. In testimpny whereof I hâve here- 
unto set nay hand anid notarial seal at Prairie du Ohlën in said county the daj' 
and year last aforesaid. 

"[Officiai SealJ D. H. Johnson, 

"Notary Public, Crawford County, Wia," 
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Thls plat and the certlflcates were recorded In the oflSce of the register of 
deeds of La Grosse county, In volume 1 of Deeds, on pagea 164 and 165, on 
November 19, 1851. 

On the date of such acknowledgment, November IT, 1851, the Dnnns, Dous- 
man, and Daniel Cameron, by Peter Oameron, hls attomey in fact, exeeuted to 
each other deeds of partition; Dantel Cameron releasing to Dousman and the 
Dunns 84 lots and the others releasing to Daniel Oameron 81 lots. Thèse deeda 
conveyed ail the deflned and numbered lots upon the plat, "accordlng to the 
plat laid ont and recorded by Dousman, Francis J. and Charles Dunn, and 
Cameron." There were also glven in évidence 24 deeds, which were severally 
exeeuted by Daniel Cameron, the plolntifiC below, between January 13, 185", 
and January 25, 1890, ail of which conveyed descrlbed lots in Dimn, Dousman 
and Oameron's addition to La Crosse, "according to the plat of said addition 
now of record in the office of the register of deeds In and for said county 
of La Crosse." 

The principal contention of fact touching the plat In question is wlth respect 
to the desigiiatlon thereon of the demanded premises. The plaintiff below con- 
tended that upon the plat the premises in controversy were left without exte- 
rior Unes, were not divided Into lots, and had no désignation upon them. 
The défendant below contended that the premises upon the plat were left with- 
out exterlor Unes, and were undivided into lots, and had written aeross the 
space the words "Public Square." The record of the plat In volume 1 of 
Deeds, which was Introduced in évidence at the trial, shows that upon such 
record exterlor Unes had been drawn around this space, and other Unes pro- 
duced, corresponding to the alleys through the bloclis in the plat, and that 
they had been erased, and the words "Public Square" written aeross the 
space, and évidence was given tendlng to prove that thèse Unes were drawn 
through misprielon, and were so drawn and erased at the time of the copylng 
of the pla;t in volume 1 of Deeds, and that the words "Public Square" were 
written at the same time, in the same handwrlting and with the same ink as 
the other writlngs on record; but upon that subject there was dispute. 
It was also proven that before the month of June, 1858, there was in the office 
of the register of deeds of La Crosse county no spécial book provlded for 
recording plats, and that plats left for record prior to that time were tran- 
seribed in the books of deeds, or kept in a drawer In the office. On June 5, 
1858, the county of La Crosse purchased of John A. Walker, the then regis- 
ter of deeds, a book prepared by him of the plats wtuieh had theretofore been 
recorded or flled in that office. Such book was thereafter kept In the regis- 
ter's ofHce and denomlnated "Book 1 of Plats>" and certifled copies of the 
records of plats were thereafter made from that book as from an original rec- 
ord. This book of plats, made in 1858, shows the plat of Dunn, Dousman & 
Oameron's addition without the words "Public Square" on the north half of 
block 15, belng the demanded premises. The plat Is deslgnated In this book 
as "O. and F. J. Dunn, H. L. Dousman, and Peter Oameron's Addition to the 
Town of La Crosse." The évidence tended to show that the record of the 
plat in the book of plats was copied from the earlier record in volume 1 of 
Deeds, and Is not a new and independent record copied from the original plat, 
and it was left uncertain at what time the original plat was taken from the 
office of the register; but the évidence tended to show that such original piat 
had, before the suit, been destroyed in a flre. The property in question bas 
never been assessed by the dty of La Crosse, or taxed for any gênerai or spécial 
tax slnce the year 1851, and has been left unlisted and undescribed upon ail 
assessment roUs and tax Usts of the clty, except for certain years, in which 
the premises were entered upon such assessment roUs and designated thereon, 
elther as a "pubUc square" or as a "park," and were not valued or assessed 
in any such year. In the year 1867 the common council of the city refused 
permission for the use of the premises as a baseball ground, and in the year 
1868 caused certain fllUng to be done upon the premises. In the year 1870 the 
common council caused the removal of certain fences which were alleged to 
encroach upon the demanded premises. In the same year the city laid side- 
walks upon Fourth and Fifth streets adjoining the land in question, and 
graded both of the streets, the expense thereof being paid out of the gênerai 
fund of the clty. In the yeaar 1871 the premises were graded, leveled, and 
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fenced, and ta the year 1872, at the expense of the clty, trees were set ont 
upon the premises, and are now growing thereon, a band stand was erected, 
and thereafter and continuously down to the time of thls suit the promises 
had been looked after, improved, grass sown, and trees trimmed and watered 
under the authority of and at the expense of the clty, and the premises bave 
been used as a public square or park. 

The défendant below requested the court to Instruct the jury as foUows: 
"If you find, from the évidence, that the défendant, the dty of La Crosse, In 
or about the year 1871, entered into possession of the premises described ta 
the complalnt nnder a daim of tlOe exclusive of any other right, foundlng 
such claim upon the reeorded plat contained in volume 1 of Deeds, pages 164, 
165, a« being a conveyance of the premises, protected the same by a substan- 
tial inclosure, and has been In continuons occupation and possession of thèse 
premises, and usually cultîvated and improved them for and during 10 years 
prior to February 3, 1890, then your verdict should be for the défendant" 
Thls instruction was refused by the court, and an exception to such ruling 
saved, and such refusai Is assigned for error. 

The court chargea the jury upon thls subject as follows: "Another question 
of much importance has been argued, which is whether the 10-years statute of 
limitation provided for by the statutes of Wisconsln can be pleaded in bar of 
the action. That statute, in substance, Is that when the occupant, or those 
under whom he daims*, entered into possession of any premises under clalm of 
tltle, exclusive of any other right, foundlng such claim upon some written In- 
strument as being a conveyance of the premises in question, the premises sball 
be deemed to bave been held adversely. In such case the action to recover 
must be brought wlthin 10 years. The évidence shows that the dty fenoed 
up thls property, built sldewalks, graded, and planted trees in 1871, and occu- 
pied it as a public square and park continuously up to 1890,— a perlod of about 
18 or 19 years; so that, If the 10-year limitation Is applicable to the case, 
it should be submltted to the jury whether the clty haS not held the land ad- 
versely to the plaintlff 10 years immediately preceding the commencement of 
the action. The question I bave found one of much dlfflculty, and upon the 
considération I bave been able to glve it I cannot say that it Is free from 
doubt. Still the best judgment I bave been able to form Is that the instru- 
ment under which the clty went into possession, daiming tltle, Is not one giv- 
Ing color of title and upon which this statute would run. 'Oolor of tltle' is 
what appears on the face of the Instrument to be a good title, but is not in 
fact. The instrument on the face of it is, in the judgment of the court, not 
good to oonvey title. It Is apparent from the record, including the power of 
attomey from Daniel Oameron to Peter Cameron, that Daniel Oameron Is a 
part owner of the land wlth the two Dunns and Dousman, but the Instrument 
does not profess to be a conveyance by Daniel Cameron." To this portion of 
the charge the plaintlff ta error duly excepted, and assigns the glvtag of such 
charge as error. 

The court also charged the jury as follows: "The record of the plat Is not 
a conveyance, and does not profess to be a conveyance, except so far as the 
statute makes it such by a strict compllanee with its provisions. Ail the own- 
ers must exécute and acknowledge in order to make It binding upon any. 
Daniel Cameron dld not exécute. He dld not acknowledge before an offlcer as 
required by law, so that, while It appears on the face of the record that he 
was a part owner, it also appears that he dld not exécute or acknowledge the 
instrument; and in thls case it seems clear that the acknowledgment stands 
In the place of an exécution, as it Is ail the exécution that Is provided for. As 
it appears on the face of the record that Daniel Oameron, being a part owner, 
did not join in the conveyance, the instrument, whlle it disdoses his Interest, 
does not profess to convey it, and therefore cannot give color of title." ïo 
thls charge an exception was reserved, and the givlng of it is assigned for 
error. 

The court also charged the jury as follows: "The statute could not run 
upon the instrument as a conveyance of the Dunns, Dousman, and Peter- Cam- 
eron as the part owners Interested, because it appears from the record that 
Daniel Oameron had an interest, and that Peter Oameron is only acting as 
attomey wlthout an interest In hlmseU. In order that the statute should run. 
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It shonld appear that the dty mlght take possession ta good faith under the 
Insftniinent as a conveyance of the premisee. Thls It could hardly do with 
the dlsdosure In th« record In regard to the tltle, and the fallure of Peter 
Cameron to acknowledge for and In the place of his principal." The plaintifC In 
error eJECèpted to the glvlng of sueh charge, and assigns error thereon. 

There was much évidence upon the question of eommon-law dedicatlon and ot 
20 years' adverse occupation by the clty, and there were many exceptions to 
the Introduction of évidence, to the glvlng of charges requested, to the refusai 
to give •Instructions demanded, and to varions provisions of the charge as 
givén, which In view of the Jndgment of this court it is not materlal to speclfy. 
The jury retumed a verdict for the plaintifC below. 

G. M. Woodward, for plaintifE in error. 
J. V. Qnarles, for défendant in error. 

Before WOODS and JEÎŒINS, Circuit Judges, and BAKER, Dis- 
trict Judge. 

JENKINS, Circuit Judge, upon this statement of the case, deliver- 
ed the opinion of the court. 

The trial court held that under the power of attorney executed 
by the défendant in error no authority existed to reserve grounds for 
a public square, that such a use is not included within the désigna- 
tion of "charitable purposes," and that the enumeration of the cases 
for -which reseryation was authorized was in exclusion of ail others. 
The court also ruled that the lawful exécution of a plat required by 
the statute (Eev. St. Wis. 1849, c. 41) is the acknowledgment by the 
proprietor before the proper offlcer, and that, failing strict compli- 
ance with the statute, there arises no statutory conveyance. It was 
held that the acknowledgment hère was invalid, upon the ground 
that it purports to be the acknowledgment of the attorney in fact 
with respect to his own act, and not his acknowledgment of the plat 
as the a<:t and deed of his principal. Because of thèse two defects, — 
the want of authority to reserve land for a public square, and the de- 
fective acknowledgment,— rthe court ruled that the record of the plat 
does not constitute a conveyance within the provisions of the statute, 
and is not an instrument giving color of title under which adverse 
possession for a period of 10 years prior to suit would bar an action 
by the rightful owner. 

The statute as it then stood contains no requirement for any cer- 
tiflcate or writing by the proprietors, or any requirement for any 
exécution of the plat by them, other than as therein expressed. The 
survey and the certiflcate thereof by the surveyoir, the making of 
the plat, its acknowledgment and the certiflcate thereof by the of- 
flcer indorsed thereon, and the record of the plat, are the things re- 
quired by the statute. .It| is not doubted that the peculiar mode of 
conveyance provided for by the statute must be substantially com- 
plied with to render the plat operative to vest title. We do not, 
however, stop to consider the correctness of the ruling that the plat 
in question was defectively executed or acknowledged, and that it 
did not therefprie pass title, for the re^son that, upon the assumption 
of the correctness of those rulings, we hâve reached the conclusion 
that the instrument is one giving color of title within the statute 
respecting the limitations of actions. Thèse provisions (Eev. St. Wia. 
1878, §§ 4211, 4213, 4215) are as follows: 
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"Sec, 4211. Where the occupant, or those under whom he daims, entered into 
the possession of any premlses under clalm of tltle, exclusive o£ aoy other rlght, 
foundlng such daim upon some wrltten instrument, as belng a conreyance of 
the premises in question, or upon the judgment of some compétent court, and 
that there has been a continuai occupation and possession of the premises In- 
cluded in such instrument or judgment, or of some part of such premises, un- 
der such claim, for ten years, the premises so induded shall be deemed to hâve 
been held adversely; exCèpt that when the premises so included consist of 
a tract dlvlded Into lots, the possession of one lot shall not be deemed the pos- 
session of any other lot of the same tract" 

"Sec. 4213. When there Jias been an actual continued occupation of any 
premises under a daim of title, exclusive of any other rigbt, but not founded 
upon any written instrument, or any judgment or decree, the premises so ac- 
tually occupied, and no other, shall be deemed held adversely." 

"Sec. 4215. An adverse possession of ten years, under sections 4211 and 4212, 
or of twenty years under the two last precedlng sections [4213 and 4214], shall 
constftute a, bar to an action for the recovery of such real estate so held ad- 
versely, or of the possession thereof." 

Sections 4212 and 4214 prescribe the requisites of possession. Tte 
plat in question had upon it a certiflcate or déclaration execnted by 
the proprietors under their respective seals. It was executed by and 
in tbe name of Daniel Cameron, by Peter Cameron, his attorney in 
fact. This certiflcate acknowledges the plat as the act and deed of 
Daniel Cameron "for the uses and purposes expressed on the same 
and contemplated by the iaw authorizing the laying ont of towns 
and platting and recording the same." It is followed by the cer- 
tiflcate of the notary, which states that "Peter Cameron, attorney in 
fact for Daniel Cameron," and the other proprietors mentioned, are 
known to him as the identical persons who laid ont the addition to 
the tôwn of La Crosse and made the annexed plat thereof, and the 
persons who signed and sealed the above acknowledgment thereof 
(referring to the certiflcate executed by the proprietors) and acknowl- 
edged the plat as and for their act and deed. 

It is true that the statute with respect to the exécution and record- 
ing of plats as it then stood did not require this written déclara- 
tion by the proprietors. It did not, however, f orbid it. It prescribes 
certain acts the doing of which should be effectuai to conyey the 
title; but, to détermine whether the instrument in question furnishes 
color of title, we must look to the whole and to every part of the 
instrument to see if upon its face it purports to convey a title, and 
this whether the things apparent upon the instrument are or are 
not required by the statute. The question is not whether the in- 
strument in Iaw conveys title. If that were the question, the statute 
of limitations would hère hâve no f unction and need not be con- 
sidered. Thèse statutes of repose présuppose defects in or total 
want of title, and are enacted to establish the claim of one in ad- 
verse possession under defective title, or under an instrument which 
in Iaw conveys no title. The question is, therefore, whether this in- 
strument purports to dedicate this land for a public square, not 
whether it was in the Iaw effective to dedicate. The acknowledg- 
ment was, perhaps, informai, and therefore the exécution was in a 
sensé defective. It probably should hâve appeared that Peter Cam- 
eron acknowledged the plat as the act and deed of his principal. 
Notwithstanding, if we ftnd hère the substance of the requirementa 
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of the statu te, we need not be concerned with respect to defects in 
the instrument, for the law required no particular form of acknowl- 
edgment, State v, Schwin, 65 Wis. 207, 213, 26 N. W. 568. "It is 
the policj of the law to uphold certiflcates when substance is found, 
and not sufifer conveyances or the proof of them to be defeated by 
techniwal or unsubstantial objections." Carpenter y. Dexter, 8 Wall. 
513, 526. If this defective exécution of the plat be not validated 
by the curative act (Sanb. & B. Ann. St. Wis. § 2216c), it is clear to 
our minds that, apart from légal subtlety, the instrument purports 
to be mt.de in pursuance of and in conformity with the statute, and 
to be the act of and to be acknowledged by Daniel Cameron, through 
his attorney, for the purposes therein expressed. It is clear that 
Daniel Cameron, by his attorney in fact, joined with the other pro- 
prietors in the making of the plat. It is also clear that his attorney 
in fact undertook to acknowledge it for him before the notary, as 
he had by that attorney acknowledged it in writing under his seal 
upon the fa,;e of the plat. If, upon strict construction or technical 
reading of the notary's certiâcate, it must be held that the attorney 
in fact acknowledged it as his own act and deed, and not as the 
act and deed of his principal, it is none the less true that so to read 
it is to sacrifice substance to form. To deny this instrument the 
quality of color of title, because of this manifest misprision of the 
notary, would be, we think, to render abortive the statute of limita- 
tion under considération, which only requires possession under claim 
of title founded upon some written instrument as being a convey- 
ance of the promises in question. The instrument need not be validly 
executed or acknowledged for the purposes of adverse claim there- 
under. It is sufflcient if upon its face it purports to conform to the 
law, and to convey the dedicated premises described therein. Thus, 
in Williams v. Association, 79 Wis. 524, 48 N. W. 665, the objection 
was made that the plat there in question was void because the ac- 
knowledgment was not certified by the oflficer under his hand and 
seal, as required by the statute. The court held that the seal of the 
officer was necessary, and could not be dispensed with, but that 
(page 530, 79 Wis.-^ and page 666, 48 N. W.) "the plat was certainly 
an instrument in writing purporting to convey real estate," and that 
the defect was cured by the act (Sanb. & B. Ann. St. Wis. § 2206a) 
which validated every instrument in writing theretofore made which 
purported to convey real estate, which had not been sealed. And 
so, also, in Cawley v. Johnson, 21 Fed. 492, 493, it was ruled that a 
receiver's receipt upon entry of land was suflScient color of title, 
under the statute of Wisconsin, to support an adverse possession 
thereunder; the court saying, "Under the statute, it is not essential 
that the written instrument should constitute in itself an actual 
title or conveyance, but only one upon which may be founded a claim 
of adverse possession as being a conveyance." It is immaterial that 
the grantor had no title to convey, or had no authority in law or in 
fact to convey one, or that the instrument was defectively executed. 
The instrument gives semblance or color of what its effect would 
be if ail necessary requisites of a perfect title and a good conveyance 
were présent. It should be borne in mind that it is not "the instru- 
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ment which gives the title, but adverse possession under it for the 
requisite period with color of title." McMillan v. Wehle, 55 Wis. 
685, 693, 13 N. W. 694. The only quality demanded of the instrument 
is that it should purport to convey or to dedicate; that it exhibits 
suificient upon which a daim of title may in good faith be rested as 
warrant for entry into possession, for color of title excludes the idea 
of rightful title. The fact of possession, and the quo animo it was 
commenced or continued, are the only tests. Smith ▼. Burtis, 9 
Johns. 175, 180. 

We do not deem the question to be one which is now at large. 
As we read the décisions, it is the settled law of the state of Wis- 
consin that possession for the requisite period under an instrument 
absolutely void upon its face will draw to it the protection of the 
statute. Jones t. BillsteiUj 28 Wis. 225; North v. Henneberry, 44 
Wis. 306; McMillan v. Wehle, 55 Wis. 685, 13 N. W. 694; Meade v. 
Gilfoyle, 64 Wis. 19, 24, 24 N. W. 418; Kelley v. McKeon, 67 Wis. 
561, 565, 31 N. W. 324; Whittlesey v. Hoppenyan, 72 Wis. 140, 145, 
39 N. W. 355. However groundless the supposed title may be, it is 
sufladent for the purpose of adverse possession that the entry be 
under color of title. However defective its exécution or acknowl- 
edgment, and however insufBcient upon its face to convey title, the 
instrument none the less purports to convey title, prétends con- 
formity to the law, and is sufScient for color of title under the stat- 
ute in question. Northrop v. Wright, 7 Hill, 476. This conclusion 
dérives support from the language of the statute concerning that 
adverse possession which is not under a written instrument (Eev. 
St. Wis. § 4213). There, as under section 4211, the entry and occupa- 
tion must be "under a claim of title exclusive of any other right." 
We take it that the phrase employed, "claim of title," means only a 
claim of right, — a claim to the right of possession, — since otherwise 
section 4213 would be abortive and without effect, because there can 
be no légal title to lands by paroi. Mère possession is a degree of 
title, although the lowest and most imperfect. Bouv. Law Dict. 
"Title." Possession, as defined by the statute, and under claim of 
right thereto, satisfles the requirement of the law; and when that 
claim is founded upon a written instrument which purports, however 
imperfectly, to grant the possession claimed, there is color of title 
sufflcient to support the claim and the possession thereundér. 

It is, however, urged that the statute of limitations cannot be in- 
voked by the plaintiff in error, because, as it is said, the entry and 
possession protected by the statute must be "under claim of title 
exclusive of any other rigîit," which language is construed by counsel 
to mean that the claim must "usurp the entire dominion, and exclude 
every other title and every other right." If this construction be 
correct, the contention of counsel must be sustained, because the 
instrument under which possession was takeri and is claimed pur- 
ports to grant a qualifled title only; and it is not disputed that the 
claim of the plaintiff in error is limited to the holding of the de- 
manded premises in trust for the public, and for the purposes of a 
public square. Such possession is in subordination to the title in 
fee. The instrument under which it is claimed does not furnish color 
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of title beyond the estate which it purports to convey; for, to con- 
stitute adverse possession, entry must be made and tbe possession 
held witli deflned claim of title, and the title acquired cannot rise 
above the claim. Pepper t. O'Dowd, 39 Wis. 538. The claim hère 
was that of an easement only, — not a corporeal interest, but an in- 
corporeal right. This claim consists with, and is not adverse to, 
the claim of the owner that the right of soil remains in him, and 
that, when the use or enjoyment claimed is relinquished or aban- 
doned, the property, with ail its incidents and appurtenances, will 
revert to the ovs'uer. Gardiner v. Tisdale, 2 Wis. 153. Such a claim 
cannot, therefore, in a broad sensé, be adverse to the title in fee. 
The question, however, still remains, whether the claim is not ad- 
verse to the owner of the fee, so far as respects the claim of right 
asserted. The claim of title must be exclusive of any other right; 
but does not this language mean that the claim must be in exclusion 
of any other right to that which is claimed, and not in exclusion 
of the right or title which is recognized by the claim? If one entier 
into possession of premises, claiming under an instrument which 
purports to convey a life estate, and hold possession thereunder for 
the prescribed period, may he not claim the benefit of the statute, 
as against any other claim to that life estate and possession there- 
under? Such possession held in subordination to the title of one, 
it is ruled, may still be hostile and adverse to the titlè of ail others. 
Hayes V. Martin, 45 Cal. 563; McManus v. O'Sullivan, 48 Cal. 15; 
Prancoeur v. Newhouse, 43 Fed. 236; Railroad Co. v. Kranich, 52 
Fed. 911; Furlong v. Garuett, 44 Wis. 111, 122. Thèse décisions 
could not be upheld under the construction contended for by coun- 
sel, that the claim must usurp the entîre dominion, and exclude everj» 
other title and every other right, because the claim and possession 
in the cases referred to were not in exclusion of every other right, 
nor hostile to the title of one. If then, as we think, the correct in- 
terprétation of the statute is that the claim must be in exclusion 
of any other right to that which is claimed, why may not one claim 
adversely with respect to qualifled ownership against the owner of 
the fee title," who seeks possessiop in déniai of the qualifled owner- 
ship asserted?: May not a tenant for years. under an instrument 
purporting to be a lease executed by a stranger to the title hold 
adversely, as against the owner of the title seeking possession during 
the term specifled in the instrument? Such claim is not hostile to 
the title in fee, but disputes the right of the owner of the fee title 
to the possession of the land during the period specifled in the in- 
strument; and a plaintiff in ejectment must not only hâve a valid, 
subsisting interest in the premises claimed, but must be entitled to 
their présent possession. 

Originally a prescriptive right could only be acquired by its en^ 
joyment adversely during a period beyond the memory of man. The 
varions statutes of repose with respect to lands, both in England and 
in this coiintry, hâve been eiacted chiefly for the purpose of regulat- 
ing the period within which the prescriptive right must be exercised 
to allow the presumption of a grant, and they greatly abridge the 
period which formerly obtained within which a grant would be pre- 
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sumed. The history of thèse statutes of repose and of limitation, 
and of their eflect, is thus accurately and well stated by Mr. Justice 
Orton in Scheuber v, Held, 47 Wis. 340, 349, 2 N. W. 779, 780: 

"First. Prescription at common law was strictly applicable only to Ineorpo- 
reai hereditaments, Whlle, as to the land itself, the period of adverse posses- 
sion and enjoyment was flxed by the statiïte of limitations. Second. The an- 
alogy betwee» prescription and limitation was so dose and perfect that the 
period of prescription bas now copae to dépend upon and follow that of limita- 
tion, very generally, in thls cotilltry. Third. Prescription for the requlsite 
period presupposed a deed having been glven anterior to the tlme of prescrip- 
tion, and éstablished a presumptlon of a grant as a presumptio Jurls et de 
Jure, whlle limitation raised no such presumptlon, but operated merely as' an 
extinguisbmept of the remedy. The former conferred and éstablished a right 
and tltle, whlle the latter only barred a recovery. Thls was the former dis- 
tinction, but Whlch bas long since been loSt by the dedsions In thls and other 
States; and now adverse enjoyment for tbe period of limitation extlngulshes, 
not only the rernedy but the title, of the former owner, in land» as well as 
hereditaments. It is said by Chlef Justice Dixon in Knox v. Oleveland, 13 
Wis. 246, 'that the right or tltle of a party to property which is adverseiy 
held and clâimed by another is barred aiid eut off by his neglect to prosecute 
wlthln the period prescrlbed by the statute of limitations, and that such neg- 
lect operated to divest and transfer it to the adverse claimant' ; and the same 
prlnciple is recognized in Spreclcer v. Walieley, 11 Wis. 432, Hlll v. Kricke, Id. 
442, Brown v. Parker, 28 Wis. 21, and in many other cases In thls court. 
Fourth. The analogies between prescription and limitation. In this state, at 
least, not only establlsh the period of prescription, and cause them to operate 
alike in conferrlng tltle, but make them so near allke In qualities, prlnciple, 
purpose, effect, and conséquence, as to completely blend them together; and 
they are used Interchangeably, as being substantially the same. In Smith v. 
Euss, 17 'Vvis. 227,— a case llke the présent, for flowlng lands by means of a 
mllldam,— wbat le pleaded in the answer as 'prescriptton,' as in this case, is 
called and treated as the 'statute of limitations' in the opinion; and In Haag 
V. Delorme, 30 Wis, 591,-^a case of llke flowage,— Mr. Justice Lyon says in 
his opinion: 'The nature, qualities, and duration of the user and enjoyment 
of an easejnént whlcb wlll constltute a valld right thereto by prescription are 
pi-ecisely the same as arerequired by the statute of limitations to enable the 
occupant of lands to defeat the tltle of the true owner;' and then holds that 
'the oecupancy of the lands for such purpose must be continued, uninterrupted, 
and adverse for the length of time prescrlbed by the statute.' This cleàrly 
implies that the statute of limitations applicable to real actions affecting 
the title of the lands is equally applicable to an action llke the présent, and 
the language of the statute Itself may well bear such an Interprétation. The 
former statute In thèse respects is the Ba,me in the revision; and section 4206 
provldes that 'civU actions can.only be commenced wlthin the periods pre- 
scrlbed In this chapter,' clearly implylng and comprehending ail civil actions, 
Ihcluding thls action as well. Section 4208 provides that *no défense or coun- 
terclalm founded upon the title to real property or to rents and services out 
of the same, shall be effectuai,' etc. 'Real property' is deflned by the stat- 
ute 'to include lapds, tenements and hereditaments, and aU rights thereto and 
interests therein.' Thls language is certainly broad enough to Include the 
rights and Interests in lands involved in this action, and, as we hâve seen, this 
court, in Haag v. Delorme, supra, and In other cases, bas glven such a con- 
struction to It" 

The court further observed : 

"We conclude, then, that under the effect of sald section 26, o. 138, Rev. St. 
1858, the adverse possession and user of the lands in question, by means of the 
ihllldam, for more than twenty years, would be protected both by the statute of 
llrnltatlon and by prescription, and cohfer a title to the lands for such us» 
upon the défendants, as against the state and other parties; and, if sucb 

80F.— 18 
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period had expired before the amendmeiit of 1877, Buch rlght and tltle had 
become vested In the défendants." 

See, also, Sabine v. Johnson, 35 Wis. 185, and Murray v. Scribner. 
70 Wis. 228, 233, 35 N. W. 311. 

We quote thus at lengtb from the opinion of Mr. Justice Orton 
because in the considération of the question presented we must look 
to the décisions of the suprême court of the state whose law we 
are considering, and must conform our judgment to the construction 
of the statutes held by that court, and because we think the case of 
Scheuber v. Held déclares that the construction of the statute con- 
tended for by counsel cannot be sustained. The easement to flow 
the lands of another is not hostile to every other title, in the sensé 
in which counsel would construe the language of the statute. The 
claim of such an easement recognizes the title in fee in another. It 
does not seek to divest the title of the owner of the land. It merely 
imposes a burden upon the land, — the right to flow the land acquired 
by exercise of the right during the period prescribed by the statute. 
It is, however, adverse to the owner of the fee, with respect to the 
claim asserted. It was ruled in Knox v. Oleveland, referred to in 
Mr. Justice Oaton's opinion, that the right and title to property held 
adversely and claimed by another are barred and eut off by fail- 
ure to prosecute within the prescribed period, and that such neglect 
opérâtes to divest and transfer the title to the adverse claim. This 
language was strictly accurate as applied to the case then in hand; 
but in Scheuber v. Held the court was careful to limit thp effect of 
that language in respect to easements acquired by adverse posses- 
bion, and to say that such adverse user would confer a title to the 
lands for such use, thus clearly restricting the title acquired by 
adverse possession and use to the deflned claim of title under which 
such use was asserted. It is true that in Scheuber v. Held the 
claim was not founded upon possession under a written instrument, 
but was rested upon 20 years' adverse user merely. It is, however, 
to be observed that whether the possession asserted be that of 10 
years under, or of 20 years not under, a written instrument, in ei- 
ther case the entry and the possession must be under claim of title 
exclusive of any other right. If, therefore, the contention of counsel 
be correct, neither of thèse statutes would apply to the case of a 
claim for an easement. They were, however, as we know his- 
torically, enacted in régulation of prescriptive rights, and in modifica- 
tion of the common law. The construction claimed would déclare 
erroneous the décision of the suprême court of the state in the cases 
referred to; for, if the prescriptive right cannot be acquired under 
the one, it cannot be acquired under the other, of the statutes of re- 
pose, since both require an entry and possession under the daim of 
title exclusive of any other right. Neither can we perceive any just 
reason, if, as has been held by the suprême court of the state, a pre- 
scriptive right may be acquired under section 4213, why it may not 
be acquired as well under section 4211. Both statutes are in régu- 
lation of the same subject-matter. Both require an entry under 
claim of title exclusive of any other right. The distinction is that 
the one contemplâtes an entry and possession under a written in- 
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fitrument purporting to be a conveyance of the right claimed, and 
the other an entry and possession not under any written instrument 
We see no escape from the conclusion, as a logical conséquence of 
the principle asserted in Scheuber v. Held, that an easement may 
be- acquired against the owner of the fee by adverse possession for 
the period prescribed, whether under or without a written instru- 
ment, and that the title acquired by such adverse user is not the 
tltle in fee, but the title and the right to the use claimed. 

The principle asserted finds support in other states. Thus, in 
Van Derzee v. Van Derzee, 30 Barb. 331, 337 (afflrmed upon other 
ground in 36 N. Y. 231), a portion of the property had been held, 
possessed, and claimed for a long period as under a lease in fee. The 
court observed : 

"It bas been held adversely to the landlord,— that Is, the interest of the ten- 
ant or lessee In fee, as such, has been so claJmed and held,— and that make3 as 
perfeet a tJtle by adverse possession as If the Van Derzeee had claimed the 
whole tltle and the entlre interest. It has been held as a lease or rent farm, and 
from the moment that the lease was made, or rent pald and received, the tltle 
of the tenant to the farm, as tenant, to the extent of the quallfled ownership 
resultlng from the relation of landlord and tenant, was as perfeet and as 
adverse to the landlord's title or claim to the tenant's Interest as is the title 
of the grantee in a deed perfeet against, and hostile to, the tltle of the grantor, 
from the moment the deed is executed." 

In Wilklow v. Lane, 37 Barb. 244, decided by Justices Gould, Hoge- 
boom, and Peckham (the latter now of the suprême court of the 
Uniteid States), there was a paper writing, called a "lease," grant- 
ing the privilège of turning a stream of water from its course, and 
using the same, executed long after the lessor had conveyed ail his 
interest in the land, and which was absolutely void as against the 
grantee of the lands and those claiming under him. It was held' 
that he who undertook to grant this right, bymaking the instru- 
ment, asserted a right to the thing granted, which assertion or claim 
passed by the instrument, and, being accompanied by actual enjoy- 
ment, was as effectuai as an adverse claim as though it embraced 
the entire estate in the land. The court observes: 

"Thip, so far as the lease Is concerned, is not a claim of the entlre tltle. It 
contemplâtes and acknowledges the légal title in another, but, to the extent of 
the rights under the lease, is as essentially a hostile claim, and as perfeet an 
answer to the right to présent possession, which is the foimdation of an action 
of ejectment, as If the claim had been co-extensive wlth the entire title. To 
constltute an adverse possession, there need not necessarlly be an exclusive 
claim to thfe entire title, nor one which necessarily excludes the idea of title in 
another person, al though it must be accompanied in this case by a notorious 
disclaimer of the plalntlff's title to so much as Is embraced in the plalntlff's 
claim." 

Judge Elliott, in his récent valuable treatise on Railroads, assert- 
ing the right of acquisition of a right of way by adverse possession, 
observes: 

"We suppose that, when the possession conslsts in the use of the land as & 
right of way, an easement and not the fee will be acquired." 2 Elliott, R. R. 
§§ 401, 402, 

See, also, generally, Rail way Ck). v. Loring, 2 U. S. App. 310, 2 C. 
C. A, 546, and 51 Fed. 932; Quindaro v. Squier, 4 U. S. App. 
569, 2 C. 0. A. 142, and 51 Fed. 152; Blair v. Bailroad Co., 24 Fed. 
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839; Hargis v. Eailroad Oo., 100 Mo. 210, 223, 13 S. W. 680; Moore 
V. Oity of Waco, 85 Tes, 206, 211, 20 S. W. 61; Sherlock v. Railwaj 
Oo., 115 Ind. 22, 17 N. E. 171; Liddon v. Hodnett, 22 Fia. 442. 

We are Bot referred to any décision of the suprême court of the 
state of Wisconsin which, in our judgment, militâtes against the posi- 
tion taken or against the principles announced in Scheuber v. Held. 
In Pinkum v. City of Eau Claire, 81 Wis. 301, 51 K W. 550, the 
owners in fee of certain lands executed to the city a perpétuai lease, 
which should become void upon f allure by the city to maintain and 
operate a raceway upon the westerly shores of the Chippewa river, 
and a public highway along and contiguous to the westerly shore 
of the canal ; the grantors reserving the right to eut trees and tim- 
ber, quarry stone, and dig earth, and remove the same from the 
premises described. A bill in equity was flled by the assignée of 
the lessors for breach of conditions, and for damage occasioned there- 
by, with the prayer for a mandatory injunction to compel the lessee 
to comply with the conditions and pay the damages, or, in the alterna- 
tive, that the lease might be canceled. The case came before the court 
upon demurrer to the bill, one ground of demurrer being that the 
suit was not brought within the time limited by law. In other 
words, the city claimed that its possession under the lease, being 
for a period of more than 10 years before suit, was adverse, and vested 
in it title to the possession. The claim was remarkable, and waa 
briefly disposed of upon the ground tl^at the possession was only such 
as was necessary to the easement cbnferred by the lease, and could 
not, therëfore, be adverse, or constitute a défense to a charge of 
violation by the city of its obligations under the instrument by which 
it obtained and. held possession. In City of Kacine v. Crotsenberg, 
61 Wis^ 481, 21 N. W. 520, it was held that a city cannot maintain 
ejectmènt to recover' possession of a public alley or street, and that, 
becausé its interest therein is a mère easement, it was not entitled 
to the possession of the premises, within the meaning of the statute 
rëspecting actions of ejectmènt. The court observed that ejectmènt 
lies only to recover things corporeal which may be the subjects of 
seisin, entry, and possession, and that there can be^ no seisin 6f an 
incorporeal hereditament, and it cannot be the subject of entry and 
possession. It "lyeth in grant and not in livery." It is an inter- 
esting question whether the easement which a muùicipal corporation 
acquires in thë modem street ought ever to hâve been elassed in the 
category of incorporeal hereditaments. They are rights issuing out 
of a thing corporate (whether real or personal), or surrounding or 
annexed to or exercisable with the same, while a corporeal heredita- 
ment includes that which is of a substantial, tangible nature. 1 
Washb. Real Prop. (5th Ed.) p. 36. A right in a highway was orig- 
inally elassed, and rightly so, with incorporeal hereditaments, be- 
causé there was granted a mère right of passing over, and it came 
about that the streets of a city hâve been placed in the same category; 
but the rights which a municipal corporation has in the streets 
of a city are very différent from the rights of the public in a high- 
way of the country. The easement is not conâned to a mère passing 
over. The strèet may be graded and improved, the grade may be rais- 
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ed or lowered, the earth excàvated. It may be tunneled, and water 
mains, gas mains, sèwere, and telegraphand téléphone wires laid there- 
in, and car^ propelled by steam, electrical, cable, or horse power may 
be authorized to be opérated in such tunnel, as likewise upon the 
surface of the road (except, possibly, as to cars opérated by steam 
power) ; and so, also, great steel structures spanning the roadway of 
the Street may be authorized to be constructed for the opération of 
an elevated railway. In fact, there is at this day, as declared in 
Barney v, Keokuk, 94 U. S. 324, no substantial différence between 
streets in which the légal title is in private individuals and those in 
which it is in the public, as to the rights of the public therein. Not- 
withstanding, the public right in a street still seems to be classed 
as an iiicorporeal hereditament, although it possesses many if net 
ail of the substantial qualities of a corporeal hereditament. The 
évolution of the law does not, in this instance, seem to hâve kept 
pace with the évolution of society. The classiûcation is, however, 
purely ^technical, not affecting substantial right; for while eject- 
ment may not be maintained to recover possession of an easement, 
because pf the highly technical ground stated, it is still true that 
the law will protect possession under an easement in an équitable 
proceeding. Indeed, there would seem to be little question at this 
day that a railway company, having the right to the exclusive pos- 
session of its right of way, which is an easement, may maintain 
ejectment to protect the right. We need not further consider the 
opinion in Cityof Racine v. Crotsenberg; f or, conceding its correctness, 
it by no means leads to the conclusion that a prescriptive right may 
not be obtained by adverse possession under the statutes of Wis- 
consin. If the title acquired be not such as will support an action 
of ejectment, possession for the prescribed period under claim of 
right créâtes a title and a right to thp claim asserted, which is ef- 
fectuai as a défense against one seeking possession. 

The questions discussed hâve by no means been free from difflculty. 
We are, however, constrained, after careful investigation, and con- 
sidération, to the conclusions stated. It is proper to add that the 
court below, in its charge upon the question of 20 years' adverse 
possession, seemed to entertain no doubt that such adverse possession 
would corne within the protection of the statute, although the claim 
under wMch entry wàs made and possession held was not hostile 
to the title in fee. For the reasons stated, we are of opinion that 
the instruction asked and refused should hâve been given, and that 
the charge to the jury, in the particulars referred to, was erroneous. 
We do not deem it requisite at this time to consider the other ob- 
jections raised at the trial. The judgment will be reversed, and 
the cause remanded. with directions to grant a new trial. 
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ILLINOIS OBNT. K. 00. y. GRIFFIN.» 

(Circuit Court of Appeals, Seventh Circuit. May 3, 1897.) 

No. 862. 

1 Carriees— DANGEEotra Premisbs— Invitation to Enter Baggage Room. 

Where plaintiff, the owner of several pièces of baggage in a baggage room 
ajt a railway station, told the baggage master tliat a part of It was wanted, 
and t!he Imggage master, upon going in and leavlng tlie door open, was fol- 
lowed by plaintiff, wbo whlle there was Injured, the Jury was authorized 
to flnd that plaintiff entered the room at the invitation and for the beneflt 
of the railroad company. 
t. Samb— Depective Premtses. 

Where the owner of baggage enters a baggage room at a railway station 
at the invitation of the baggage master, for the purpose of poàntlng out the 
baggage wanted, and is injured by the falllng of a defective door in an at- 
tempt to open It for the purpose of asklng a street-car motorman to walt, 
the questions of négligence and contributory négligence are for the Jury; 
there belng testlmony tendlng to show defendant's knowledge of the defect, 
and testlmony— contradicted by plaintiff— tendlng to show she was ^old not 
to open the door. 
>, Tbial— Motion for Peremptort Instruction— Remaeks of Court. 

While the better practlce is to send the jury out of the room when a 
motion for peremptory instruction is to be made, argued, or decided, there 
can be no reversai because of remarks of the court thereon in the présence 
of the Jury, when there was no exception, and no reque&t that the jury 
retire. 

4L Samb— Interrogation of Witnbsses. 

It is in the discrétion of the court to permit the plaintiff to be further In- 
terrogated as a wltness after the motion for a verdict has been decided, and 
there can be no reversai therefor unless that discrétion is abused. 
6. Pleading and Peoofs— Evidence as to Personal Injuries. 

Under a déclaration alleging nervous prostration, and sensations of numb- 
ness and pain In certain parts of the body, as the resuit of personal Injuries, 
the sympathetlc affection of other parts of the body may be shown. 

6. Damages— Physical Examination. 

A physical examination of one sulng for personal Injuries, by physlclans 
to be deslgnated by the court, cannot be compelled either before or durlng 
the trial. 

7. Trial— Inconsistbnt Charges. 

A party cannot eomplain of inconsistent charges where the Inconsistency 
Is between a proper charge and an erroneous Instruction glvaa on his re- 
quest. 

In Error to the Circuit Court of the United States for the West- 
ern District of Wisconsin. 

The recovery in this case was for personal Injury to the défendant in error, 
attrlbuted to the négligent omission of the plaintiff In error to keep in safe con- 
dition a door to Its baggage room at Madlson, Wisconsin. There is llttle dispute 
about essentlal facts and cireumstances, and, while the asslgnment of errors 
oontains a large number of speciflcations, the question of chlef importance is 
whether the court ought to hâve direoted a verdict for the défendant. The 
passenger station of this company at Madlson is between the railroad track, on 
the south, and Bedford street, on the north. The baggage room Is at the east 
end of 'the station, and is separated from a waiting room by a partition, Its 
dimensions are 23 feet east and west by 17 feet north and south. There Is on 
the south side of the room a sliding door, and on the north side a similar door, 
the jambs Into whiich they lock being wlthin a few inches of the wall of the 
waiting room. The doors are 7 feet and 7 tnches hlgih, 6 feet 3% inches wide, 
2% Inches thlck ait the edges, and made for the most part of yellow ping. In 
two tbicknesses, "filled in on one side," and "paneled on botb sides." They 

» Rehearing donii'il .Tune 17, 1897. 
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bave roUers on the bottom, wtilcli run npon a small Iron rail on the floor, and 
on the top each has a guide strip designed to run In a groove above. The 
locks are set entlrely on the Inside, and mortised In. There are no projecting 
handles, but dépressions on each side serve as handles. In the dépression o» 
the inside of each door is a spring, which, when pressed upon, causes the catch 
or boit of the lock to be llfted from the iron fastenlng In the jamb of the 
frame, whereupon, If the pressure be contlnued with suffident force, the dooi 
wlll be pushed aside. From the outside the doors can be opened only by the 
use of a key. On the outside of each was palnted "Baggage Room," and in 
front of each was an incline made of plank "thinned off at the lower end, ancf 
reaching from the door sills out upon the platform." The door on the soutfc 
side alone was In eustomary use; that to the north, It Is clalmed, being "neve» 
used for delivering baggage," and during the five or six years since It was pal 
up not havlng been "used in any way, save only a dozen or fifteen tdmes.' 
There Is no other door or openlng Into the baggage room, excepting an interioi 
window communicating with the waiting room. Ertendlng entlrely around the 
station building is a wlde platform, flush on the south with the railroad track, 
and on the north with Bedford street. On the east and west, between the plat- 
form and Main and Washington streets, respectively, are open areas for the 
use of omnibuses, hacks, and the like. An electric street-car line, with a 
terminal at Washington street, runs on Bedford and Main streets to Capitol 
Park. Lucla B. Griiiin, the défendant in error, unmarried, about 30 years old, 
an eloeutionlst by profession, and wlthout previous knowledge of the place, ar- 
rlved at the station ait 7:45 o'cloek p. m. of July 30, 1894, with three pièces of 
checked baggage. A haud satchel and bundle she deposlted, on arrivai, in the 
ticket office of the company for safe-keeplng untll the next day, and, wlthout 
claiming the checked baggage, went Into the clty for the night. The unclalmed 
baggage, pursuant to a rule of the company, was placed in the baggage room 
for safe-keeping. About 1 o'cloek p. m. of the next day, Miss Grtflin returned 
to the station by a street car, from which she got ofC at Washington street. 
The motorman promised to wait a couple of minutes, and to stop hls car for 
her opposite the baggage room. She was able promptly to get her satchel and 
bundle, but as much as 10 minutes passed before the baggage master, Katter, 
who was at the freigbt dépôt, arrived. At the door of the baggage room she 
gave him her checks, telUng hlm, as she testlfied, that she wanted part of tlhe 
baggage. He unloeked the door, and, leaving It open behind him, went to the 
baggage, on the north side of the room. Following him in, she stopped at the 
desk near the waiting room window; and then, accordlng to her own testimony, 
wnile Katter was engaged with the baggage she went to open the door on the 
north, to see If the car was waiting, to ask the motorman to watt, expecting to 
find hlm opposite the door, and the door, when she had puUed It back about 
flve taches, fell upon her. Whlle pulUng the door open, she heard Katter "say 
something about being a big door for me to open,— somethlng like that. I was 
a small person to open a big door,— something Uke that. I do not remember the 
exact words." Katter testified: That he had pulled ofC one check and laid 
it aside, when she asked if she could not go through taiat door,— the one that 
fell,— to which he answered: "No; you can't open that door. I wlll take 
your baggage around tbis way." That she then "started and took hold of the 
door with her left hand, and slipped and tumed around; and the first time 
she dldn't move the door, and she tumed right around and took hold with her 
both hands, and Just moved It about four or flve inches, and I see the door 
ooming over on her." After the refusai of the court to direct a verdict for 
the défendant, tihe plalntiff, by permission of the court, was recalled, and. In 
response to the question whether Katter told her not to go out of the door, 
answered: "I think you asked me before, and I told you that I was néver 
warned at ail anj^ing about the door,— not even an intimation that the door 
was unsafe. There was nothing like a wamlng In any way." And in response 
to further questions she testified that Katter did not tell her not to go out of 
that door; that she did not say anything to him about opening the door. There- 
upon she added: "I am very much accustomed to waiting on myself. I 
never ask anybody to open doors for me. I am not accustomed to hâve a gen- 
tleman go with me to open doors. • * * Never dreamed of there being 
the least doubt but that I could open It I bave opened thèse baggage-room 
doors * * ♦ In other places." Proof was made, and not disputed, that 
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about a month before the occurrence In question the other door to the hagg&ge 
room had fallen In the saœe manner,— the fall belng due In part to the wearlng 
o£ the iron rail, but mainly to the shrinkage of the wood of the door and to 
the settUng of the building,— and that a répétition of the fall was guarded agalnst 
byœeans of a wooden cleat fastened upôn the grooved strip, and extending 
below the' end of the door on the Inside. Ooncemlng the door in question, the 
answer allèges that, "owîng to the shrinkage of the wood and sebtling of the 
building, the door, when partly opened, could be puUed out of the groove," but 
that the shrinkage and settling were "only Just sufficient to permit the door 
when pulled sidewlse, and not endwise, to slide from the groove." It Is not 
alleged that the Uabillty of the door to be pulled over was unlrnown to the 
plalntlfC In error. 

B. J. Stevens (James Fentress, of counsel), for plaintiff in error. 
Jolin M. Olin and Harry L. Butler (J. 0. Mabry, of counsel), for 
défendant in error. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

WOODS, Circuit Judge, after making the foregoing statement, 
deliyered the opinion of the court. 

The primary question, upon which ail other questions of im- 
portance in this case tum, is whether the railroad company was 
under any duty to the défendant in error to mabe the baggage 
room a safe place. The contention of the plaintiff in error is that 
while railway waiting rooms, platforms, and the approaohes there- 
to, are places to which the public having business with the railway 
company are invited, a baggage room is necessarily a private place, 
where the one who gœs without invitation, express or implied, 
is a treôpasser, or at beat a mère licensee, to whom no duty is 
owing, and that in this case, there being no pretense of an express 
invitation to the plaintiff to enter the room, there was no implied 
invitation, because she entered solely for her own convenience; 
the proper place for receiving her baggage being at the door or 
on the platform outside, and her présence inside being in no sensé 
to the advantage of the company. We do not agrée that a bag- 
gage room at a railway station, when open for the réception and 
delivery of baggage, is a private room, as against owners of bag- 
gage who are permitted to enter. In its relation to the public, 
the company is represented by the baggage master or other em- 
ployé whom it puts in charge of the room; and, if an owner of 
baggage enters upon the invitation or by permission of the baggage 
master, it is the invitation or permission of the company; and 
whether, in a given instance, one who goes in by permission does it 
only for his own beneflt, or for the advantage of both parties, must 
ordinarily be a question for the jury. If thereby thé baggage mas- 
ter is aided in the performance of his duties or labors, the com- 
pany which he represents is benefited. In this case the baggage 
master was told before he opened the door that a part of three 
pièces of baggage was AVanted, and it was certain ly to his conven- 
ience that the part or pièce desired should be pointed out with- 
out his being required to bring the three pièces to the door or 
platform; and when he passed in, leaving the door open and giv- 
ing no admonition to Miss Grifïin to stay out, it was, to say the 
véry least, a question for the jury whether she was not invited to 
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go in. In Bennett v. Railroad Oc, 102 U. S. 577, 584, the court 
quotes with approval the following proposition from Oampbell on 
Négligence: 

"The JM-Indple appears to be that Invitation Is Inferred wliere there. Is a 
GomtQon Interest or mutual advantage, whlle a Ucense Is Inferred where the 
object is the mère pleasure or beneflt of the person uslng It." 

The évidence in that respect being sufScient to support the ver- 
dict, it mu&t be assumed, for the présent purpose, that thé entrance 
of the défendant in error into the baggage room was at the invi- 
tation and for the beneflt of the railroad company, as well as for 
her own convenience; and, that conceded, the évidence which tend- 
ed to establish négligence on the part of the défendant, and free- 
dom from fault on the part of the plaintifif, was such as to forbid 
the withdrawal of the case from the jury. 

Other questions merit only a brief statement The record shows 
no exception to the remarks of the court in the présence of the 
jury upon the présentation and considération of the motion for a 
peremptory instruction in favor of the défendant; but we are of 
opinion that, if excepted to, the remarks were not such as to jus- 
tify a reversai of the judgment. The better practice would be to 
eend the jury out of the room when such motions are to be made, 
argued, or decided. It does not appear that the plaintiff in error 
moved or requested that the jury be directed to retire 

It was in the discrétion of the court to permit the plaintiff to 
be further interrogated a« a witness after the motion for a verdict 
had been decided, and it does not appear that there was an abuse 
of discrétion for which the judgment should be reversed. 

The testimony which the plaintiff was allowed to give of the 
manner in which différent parts of her body were affected was not 
outside ôf the issue, noi* otherwise improper. The déclaration 
charges i^ervous prostration, and sensations of numbness and pain 
in the back of the neck, in the left side, and in the arm "and other 
parts of her body"; and even if the averment were less broad it 
would not f ollow that her statements touching the condition of her 
utérus and the nerves of her leg would not hâve been compétent 
The eympathy of one part of the body with another is involved in a 
scientiflc détermination of the effects of injuries; and, on such an 
inquiry, whatever in the light of science is signiûcant, in the eye 
of the law is compétent. 

There was no error in permitting a physician to answer the ques- 
tion: 

"Hâve you seen suffieient of the plaintiff hère, slnce the trial commenced, to 
be able to state, as a physician, whether there Is or Is not an abnormal nervous 
condition présent In her case." 

If, as sUggested, the question contains phrases of doubtful mean- 
ing, it was the part of a cross-examination to clear the doubts 
away. 

It is objected to certain hypothetical questions that they were 
based in part upon asserted physical conditions claimed to hâve 
been discovered at an examination of the plaintiff made pending, 
and late in the progrès» of, the trial, which conditions were not 
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charged in the complaint, and tlierefore were not pertinent to the 
Issue, and in part upon the fact that, two montas before the in jury 
in the baggage room, the plaintifE "took part" in a railroad colli- 
sion, as a resuit of which she sufEered insomnia, headache, nervous- 
ness, and other hard-worded disorders and irregularities, like those 
charged in the complaint; and it is contended that if thèse were 
other and différent from the conditions which the witness discov- 
ered at the physical examination, so, also, the conditions described 
in the complaint were différent, and the allégations and proofs do 
not correspond. Thèse objections are not tenable. When the 
proof shows causes, outside of those alleged, for the symptoms of 
suffering, it is proper and necessary that the jury shall be informed, 
if possible, to what cause the suffering is justly attributable, and to 
that end it is necessary that the hypothetical questions cover the 
entire fleld of inquiry. 

The court did not err in refusing to authorize and compel a phys- 
ical examination of the plaintifif by physicians to be designated by 
the court Railway Co. v. Botsford, 141 U. S. 250, 11 Sup. Ct. 1000. 
The reasoning of that case forbids a compulsory examination dur- 
ing the trial equally with one in advance of the triaL 

Error cannot be assigned upon questions put to a witness, when 
it does not appear what answers were elicited. Unless the an- 
swer is objectionable, it does not matter, ordinarily, what was the 
question. The exception should therefore go to the answer, and 
not to the question alone. 

The alleged inconsistencies between instructions given at the 
request of the plaintiff in error and the charge of the court to the 
jury do not go to material questions, and if they did there would 
be no available error, if the court's charge was right. If the court, 
of its own motion, giyes inconsistent charges, there may be an as- 
signment of error upon the one which is wrong, or perhaps on the 
fact of inconsistency ; but, where the inconsistency is between a 
proper charge and an erroneous instruction given upon request, the 
requesting party may not complain. The charge hère complained 
of is in harmony with the views which we hâve expressed upon the 
motion for a verdict, while the spécial instructions refused are in- 
consistent with those views. A further statement of them is there- 
fore unnecessary. The judgment below is affirmed. 



In re BRYANT. 
(Olrcnlt Court, S. D. New York. Mareh 29, 1897.) 

1. Extradition— Habkas Corpus— Rbvih-w of Commissionkr's Dbcibiow. 

One committed by a cpmmissioner to awalt the action of the secretary 
of State cannot be released on habeas corpus If the commlssloner had be- 
fore hlm légal évidence on which to base his Judgment, and It appeare that 
he decided that défendant had committed one of the offenses charged, and 
that such offense was covered by the extradition treaty. 

2. Bame— Evidence. 

Olrcumstantlal évidence as to the manner of drawing checks and postlng 
bocks by an employé held suffldent to justlfy the commissloner In com- 
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mlttlng hlm on a charge of forgery to awalt the action of the secretarjr ot 
•tate. 

The accused, who was held for extradition for the ofiEenses of for- 
gery, larceny, and embezzlement by United States Commissioner 
Shields, sued out a habeas corpus and certiorari. 

Couusel for the relator contended : 

First. Tbat as to tbe tbree etaecks of Morison & Marshall, for 500 pounds, 500 
pounds, and 720 pounds, respectively, wbleh relator was charged wlth forglng, 
there was no testimony before the commissioner tending to Sihow hls criml- 
nallty. Second. That, as to the false entrles which It is charged relator made 
in the boolis of Morison & Marshall, sueh cohduct on hls part, even if proven, 
would not constitute an offense for which he could be extradited, for the 
reason that, when the treaty of 1842 was executed, the maklng of false en- 
trles was not forgery. Third. That, as to the additlonal sum of 280 pounds 
whleh the relator was charged wlth embezzUng, there was no proof of crimi- 
nality presented to the coramissioner. Fourth. That as to the facts relatlng 
to the three checks, tf It be held that they were suifflcient to warrant commit- 
ment on the charge of forgery of the name of Morison & Marshall, and obtain- 
Ing money upon such forgery from the bank, then they cannot be held as war- 
ranting a commltment for larceny or embezzlement from Morison & Marshall. 
If, on the contrary, it be held that such facts were suflBicient to warrant a 
commltment for embezzlement from Morison & Marshall, then they certainly 
could not warrant a finding that the accused obtalned the same money from 
the bank upon forged checks. Fifth. That, Inasmuch as the treaty provides 
that a surrendered prisoner shall be tried only for the partlcular offense for 
which he may be sutrendered, the demanding govemment and the commis- 
sioner should hâve elected, and, if the latter offlcer deemed the évidence suffl- 
cient to commit upon the one charge, he should not bave committed upon the 
other. 

Charles Fox, for the British government. 
Lorenzo Semple, for Bryant. 

LACOMBE, Circuit Judge (after stating the facts). The questions 
properly coming up for décision on this hearing are not as compre- 
hensive as was supposed when the case was argued. If, upon exam- 
ination of the record, it should appear that there was légal évidence 
of facts before the commissioner on which to exercise his judgment 
as to the criminality of the accused; that the commissioner reached 
the conclusion that the accused had committed any one of the geveral 
offenses with which he was charged ; and that offense be one coTered 
by the extradition treaty, — sufEicient warrant for his détention is 
shown, and he should not be discharged from custody, but should be 
held in jail until the secretary of state shall act upon the question 
of his surrender to the demanding govemment, or until the expiration 
of the time provided for in section 5273, Eev. St. tJ. S. In re Stupp, 
11 Blatchf, 124, Fed. Cas. No. 13,562. Without unnecessarily burden- 
ing this mémorandum with citation, it will be suflScient to refer to 
Ornelas v. Kuiz, ICI U. S. 502, 16 Sup. Ct. 689, for an exhaustive state- 
ment of the procédure in extradition cases, and the extremely limited 
functions to be discharged by the court upon habeas corpus and certi- 
orari to review commltment. 

That forgery at common law, viz. the falsely making or altering a 
document to the préjudice of another, is one of the offenses covered by 
the treaty of extradition, is not disputed. The évidence before the 
commissioner disclosed the following facts: Bryant was employed 
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aJs bookkeeper and assistant cashier with the firm of Morison & Mar- 
shall, in the city of London, from January to October, 1896, at a sal- 
ary of £104 per annrun. He had under bis control tbe check books 
and the checks returned from bank after payment. He was not au- 
thorized to sign the ârm's name to any checks. The firm kept an ac- 
count with the London office of the Commercial Bank of Scotland. 
On June 23, 19&6, a check for £500, purporting to bë drawn on the 
Commercial Bank, and to be signed by Morison & Marshall, and 
numbered 698, was prèsented for payment by the Provincial Bank of 
England, paid, and debited to Morison & Marshall. On August 14, 
1896, a like check for £500, nmnbered 54,264, was prèsented by the 
Provincial Bank, paid, and debited. And on September 10, 1896, 
a third like check, £720, numbered 54,373, was presentpd by the Pro- 
vincial Bank, paid, and debited. Bryant kept an account with the 
Provincial Bank, in which he deposited on June 22, 1896, a check for 
£500, on August 13, 1896, a check foi" £500, and on September 9, 1896, 
a check for £720. The proceeds of thèse three checks were duly cred- 
ited to Bryant's account and the greater part thereof subsequently 
drawn out by him. The three checks which were paid by the Com- 
mercial Bank were abstracted from two check books, which were not in 
use at the time, and were accessible to Bryant. No particulars appear 
on the counterfoil of the book from which they were taken. Nor are 
there any particulars of such checks entered on the counterfoils of 
any check books in use, nor are thèse checks now to be found among 
those received back from the bank in the ordinary way. Morison & 
Marshall had a eum exceeding £5,000 carried to the crédit of a sus- 
pense account in their ledgers. Bryant had no authôrity to interfère 
with this account. He, however, brought £2,000 from such suspense 
account to the crédit of a flctitious account which he opened in the 
ledger, in the name of T. H. North. Against this simi of £2,000 he 
debited the following amounts, viz. : £780 and £1,220. The £780 was 
posted in the ledger from the cash book, and consisted of £280 and the 
£500'represented by check No. 698. The £1,220 was in respect of the 
checks No. 54,364, for £500, and No. 54,373, for £720. Thèse amounts 
Bryant did not carry out in the cash column of the cash book, but, in 
order that the balances of the ledger, cash book, and bankers' pass 
book should agrée, added the sum of £1,220 to the total, at the bottom 
of the page, notwithstanding that amount was not in the column, nor 
was there any entry in the cash book relating to the £1,220 which 
could be posted to North's flctitious account. 

This court most certainly cannot say in view of this proof, circum- 
stantial though it be, that there was no légal évidence upon which 
the commissioner could properly exercise his judgment as to the guilt 
or innocence of the accused; and when, reaching the conclusion that 
the checks were false, he deems the évidence sufflcient to sustain the 
charge of forgery, under the provisions of the treaty, and commits 
the accused to await the action of the secretary of state, this court 
most certainly should not enlarge him upon habeas corpus. What 
action may be taken as to the form of his surrender is a matter for 
the disposition of the executive. 
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UNITED STAGES V. NBBBASKA DISTILLING CO. 

(CJdrcult Court of Appeals, Seventh Circuit May 8, 1897.) 

No. 329. 

1. Iktbbhal Revenue — Illégal Asses^mbnt— Limitatiok. 

The Inhibition of Bev. St. § 3224, agalnst sults "for the purpose of restnUn- 
Ing the assessment or collection of a tax," and the provisions of sections 
8226, 8227, that a suit to reeover an illégal tax shall not be brought "untU 
after appeal to the commlssioner of Internai revenue, and must be brought 
Wlthin two years next after the cause of action accrued," do not apply to 
a proceedlng in whlch the govemment is the movlng party; and, therefore, 
upon an application by the United States for an order upon a recelver to 
pày an assessment, the recelver mày show that the assessment was er- 
roneous or Illégal, wlthout regard to the lapse of time, or to whether there 
ha« been an appeal to the commlssioner of internai revenue. 

S. Samb — Deficibnoy Assessment aoainst Distillbkt. ; 

A deflciency assessment agalnst a dlstlUery Is erroneoue where the de- 
ficlency of production for whlch the assessment was made was caused by 
a defective stlU, and was not the resuit of "culpable neglect, default, or 
mlsmanagement of the owners"; and the failure to apply to the collector 
to haye the dlstlUery sealed up untll the fault could be rectified, as provlded 
by Eev. St. | 3310, was not In this Instance a want of diligence. 

Appeal from the Circuit Court of the United States for the 
Northern Division of the Northern District of Illinois. 

John C. Black, U. S. Dist. Atty. 

Levy Mayer, I. K. Boyesen, John J. Herrick, Charles L. Allen, 
and Horace H. Martin, for appellee. 

Before WOODS and JENKINS, Circuit Judges, and SEAMAN, 
District Judge. 

WOODS, Circuit Judge. This appeal is from an order of the 
circuit court dismissing the intervening pétition of the United 
States filed in the consolidated cause of John M. Olmstead and 
others against the Distilling & Cattle-Feeding Company, a corpo- 
ration of Illinois, of which, by appointaient of the circuit court, 
John McNulta was and is recelver. Included with the properties 
of which the receiver had been put in charge was the dlstlUery 
of the Nebraaka Distilling Company, located at Nebraska City, 
which had theretofore been transferred to the Distilling & Cattle- 
Feeding Company. Before the transfer, on November 21, 1891, a 
deficiency assessment against the distillery had been made by the 
commlssioner of internai revenue, amounting, after réductions 
which need not be explained hère, to the sum of |2,161.71, alleged 
to be unpaid. The pétition, after alleging the factsy prayed an 
order upon the receiver to pay the assessment, or, in the event 
that such order could not be made, that permission be granted 
by the court for the immédiate levy of a distraint warrant upon 
the distillery and premises, to the end that the same be sold, in 
pursuance of the statutes in such cases provided, to satisfy the 
claim. The receiver answered to the eiïect that the deficiency for 
which the tax was assessed was caused by the use of a new still, 
which was imperfect and defective in its working. The amount 
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and date of the assessment were agreed upon, and it was stipu- 
lated that certain affidavits which are set ont in the record should 
be read on the hearing with the same force as if in the form of 
dépositions. The final entry shows that after hearing the évi- 
dence and the arguments of counsel the court ordered that the 
pétition be dismissed, and thereupon the United States interposed 
a motion to dismiss without préjudice, which motion the court de- 
nied, and thereupon ordered that the pétition be dismissed for 
want of equity. 

Error is speciûed in varions fonns, but the essential question 
is whether it was withinthe rightful power or jurisdictiom of the 
circuit court to inquire into the validity or justness of the assess- 
ment which the court was asked to order paid or to permit to be 
enforced directly against the propérty in the eustody of the court, 
vagainst which the assessment had been made. The statutory pro- 
iÇ'isions which hâve been cited as bearing on the question are sec- 
tions 3224, 3226, 3227, 3264, 3309, 3310 of the Revised Statutes, and 
section 6, c. 125, 1 Supp. Eev. St. U. S. The inhibition of section 
3224 against suits "for the purpose of restraining the assessment 
ùT collection of a tax," and the provisions of sections 3226 and 
3227, that a suit to recover an illégal tax shall not be brought 
until after appeal to the commissioner of internai revenue, and 
must be brought within two years next after the cause of action 
accrued, are not applicable, it is clear, because this was not a 
suit either to recover or to restrain the collection of a tax. The 
case cornes within the décision in Clinkenbeard v. U. S., 21 Wall. 
65, that the prohibition against bringing a suit until after an 
appeal to the commissioner does not apply when suit is brought 
by the government, and the person taxed is défendant instead of 
plaintiflf. The limitation of time prescribed in section 3227, it is 
equally clear, does not afifect the right to set up matter of dé- 
fense in a proceeding in which the government is the moving 
party. Besides, the limitation is against suits "for the recovery of 
any internai tax alleged to bave been erroneously or illegally as- 
sessed or coUected," and notwithstanding the alternative expres- 
sion "assessed or collected," it is évident there can be no "re- 
covery" of an uncollected or unpaid tax, and in this case, jcon- 
sequently, a cause of action to recover the tax had not accrued 
when the intervening pétition was flled; and, once the govern- 
ment chose to come into court for relief, it was compétent for the 
receiver, representing the interests involved, to show that the as- 
sessment was erroneous or illégal, and should not be enforced. 
In section 3207 of the Revised Statutes it is provided that the com- 
missioner of internai revenue may direct the bringing of a bill in 
chancer;^ "to enforce the lien of the United States for tax upon 
any real" estate," and that at the hearing the court shall adjudi- 
cate ail matters involved "and finally détermine the merits of ail 
claims to and liens upon the real estate in question"; and, while 
this was not a proceeding under that section, it was strongly anal- 
ogous, and we hâve no doubt that the court, upon the pétition 
presented, had authority to détermine the merits, and was not 
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limited to the inquiry whether an assessment had been made, and 
remained unpaid, as aJleged. It foUows that there was no error 
in the refusai of the court to allow the pétition to be dismissed 
without préjudice. The merits having been put in issue, and the 
flnding of the court announced, it was proper that there should 
be a conclusive decree. Whether, if the pétition had been simply 
for leave to the govemment oflQcers to enforce the collection of 
the tax by seizure and sale of the distillery, the court could prop- 
erly hâve inquired into the merits of the assessments, is a ques- 
tion which does not arise, and is not determined. 

In respect to the facts there is no dispute, it is clear that the 
deficiency of production, for which the assessment was made, was 
caused by a defective still, and "was not, in any sensé, the reeult 
of culpable neglect, default, or mlsmana^ement of the owners, 
proprietors, or managers having charge." The district attorney 
has urged that under section 3310 of the Revised Statutes "there 
should hâve been an application to the coUector to hâve the dis- 
tillery sealed up until the fault in the machinery could hâve been 
rectifled," but we are convinced that there waa no want of dili- 
gence in that respect, nor "any fraudulent purpose on the part 
of the distiller." See U. S. v. Rindskopf, 105 tJ. S. 418; Pelton v. 
U. S., 96 U. S. 699. 

Référence is made in the brief of the district attorney to an or- 
der of the court of January 28, 1895, which, it is said, was erro- 
neous, and should havè been set aside upon the flling of the in- 
tervening pétition, because it restrained the collection of this tax. 
But no such order is shown in the record before us. The inter- 
vening pétition makes no mention of it, and it does not appear 
that the court was asked to set it aside. The decree below is af- 
flrmed. 



BOSTON & R. ELECTRIC ST. RY. CO. T. REMIS CAR-BOX CO. 
(Circuit Court of Appeals, First Circuit. April 21, 1897.) 

No. 201. 

1. Patents. 

Where an invention does not relate to mattera of mère convenlence, Blm- 
pbdty of form, or cheapening of cost, but involves a new and useful func- 
tlon, though in a llmlted,field of opération, the patentée wlU be entitled to 
sufflcient ald from the doctrine of équivalents to meet mère departures in 
form of such a character as to suggest that they are studied eyasions of 
the clalm. 

2. Bamb— Car Axlb Box. 

The Bemls patent, No. 239,702, for a car axle J)ox, construed, and hsld 
valid and Infrlnged as to the flrst clalm. 75 Fed. 403, affirmed. 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

This was a suit in equity to enjoin the alleged infringement of let- 
ters patent No. 239,702, issued April 5, 1881, to Sumner A. Bemis, for 
a car axle box, and No. 330,372, also to said Bemis, November 17, 1885, 
for a car wheel and axle box. The circuit court entered a decree for 
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complàinant under thé flrst patent, but fouùd that respondent did ndt 
infrhige the second one. 75 Fed. 403. From ihia decree the défend- 
ant bas appealed. 

Francis Rawle, for appellant. 

Frederick P. Fish and W. K Eicbardson, for apipellee. 

Before PUTNAM, Circuit Judge, and WEBB and ALDEEOH, Dis- 
trict Judges. 

PUTNAM, Circuit Judge. Tbe controversy in tbis case is over 
claim 1 of a patent issued to Sumner A. Bemis, on Apjil 5, 1881, and 
tbe cla,im was sustained and beld infringed by the court below. Tbe 
appeal is from tbe usual interlocutory decree for an injunction and an 
account, entered on a bearing of tbe cause on bill, answer, and proofa. 
Tbe complàinant below (now tbe ?ippellee) assures us tbat jts device 
bas proved in praçtice completely effective; but we do not find tbe 
évidence of tbis in tbe record, nor dp we find any proofs sbowing to 
wbat extent it b^s been used, or tbe patent publicly acquiesced in. 
Tberefpre tbe patent is without tbe support wbicb migbt come from 
a condition of facts favorable to it in tbese respects (Eeece Buttonbole 
Macb. Ce. v; Globe ^uttonbole Macb, Ca, 10 C. 0. À. 194, 61 Fed. 958, 
970); and we are left to détermine tbe case from wbat appears in tbe 
record^ of patent oflSçes, domestic and foreign^ from tbe testbnony of 
experts, and from wh^t we can ascertain to be matters of common 
knowledge and expérience. 

Tbe 4ppellee's device is sbown by tbe folloT^ng 4cawing, forming 
a part of tbe application for its patent: 
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The inventer to whom appellee's patent issned described his inven- 
tion as an "Improved Car Axle Box"; and ail he said in his speciflca 
tion relevant to claim 1 was as follows: 

"The objeet of my Inveûtlon Is to provide a dieap and convenlent manner 
o( securing the springs in place between the housing and the pedestal, to ease 
the side movement of the car, and also an effective way or means of excludlng 
the dust and dirt from the axle bearings; and I aocompllsh thèse objects by the 
means illustrated in the accompanying drawlngs. * * * In the drawings, 
représenta a car axle; B, the car wheel; B, the axle box; and A, the hous- 
ing at the inner end of the box, on the inner part of which housing is made a 
tubular sleeve, 2, tapered on Its periphery, as shown clearly in Flg. III. That 
part of the housing nearest the car wheel Is filled with wood blocking or otlier 
Biiitable materlal, 8, with a eircular spaee between the blocking, 8, and the 
sleeve, 2, to recelve the sleeve or flange, 1, cast on the outer face of the wheel. 
A washer, 8, is placed on the sleeve, 2, the hole through the washer being a 
Uttle smaller than the largest part of said sleeve, 2; and when the axle beai'ing 
Is In Its proper position in the axle l)ox, the end of the sleeve or flange, 1, on 
the wheel, Impinges against the washei;, and tends to crowd the latter further 
upon the sleeve, 2; and when in thls position, as there is always contact between 
the end of the flange on the wheel and the side of the washer, and also contact 
between the inner rlm of the washer and the outer surface of the sleeve, 2, 
on the housing, of course the dust cannot get past the washer Into the axle 
box." 

Claim 1, in issue hère, is as follows: 

"The comblnation. In a car axle box, of the car wheel provlded with a flange 
projectlng out from the side of the wheel and around the axle, a tapered sleeve 
on the box or its housing projectlng into the said flange on the wheel, and sur- 
rounding the axle, and a washer placed upon said tapered sleeve on the box, 
and there conflned by contact with the end of the flaoge on the wheel, sub- 
stantlaUy aa described." 

For the purpose of attacking the novelty of this device, and also 
for the further purpose of limiting its range, the respondent below 
(now the appellant) introduced many prior patents, both domestic 
and British. We are unable, however, to perceive that any of them 
contained ail the éléments found in the appellee's device, or were in- 
tended to perform precisely the same function. The éléments found 
in the claim are (1) the projectlng flange; (2) the tapered sleeve; (3) 
the washer; (4) the location of the washer so as to be "conflned by 
contact"; and (5) some elasticity in the washer, implied from common 
knowledge, and from the words "conflned by contact," as well as from 
the words in the spécification "always contact between the end of the 
flange on the wheel and the side of the washer." A combination of 
ail thèse is not found in any prior device proved in the record, and 
the novelty of the appellee's device is established to our satisfaction. 

As bearing on the question whether the device involved patentable 
invention, the appellee's expert testified as follows: 

"I understand that the purpose of the tapered sleeve on the axle box la to 
provide a part which wiU hold a flexible washer thereon, whIch washer In the 
patent is Indieated by 3, and that the purpose of the flange which projects 
ottt from the slde of the wheel is to provide a sultable part which rotâtes 
ooincidlngly with the wheel and the axle, to hâve such a bearing against the 
outer side of said flexible washer as wlU prevent dust from entering into the 
box between the edge of said flange and the adjoining slde of the washer. The 
flexible nature of the washer permlts a certain end motion of the axle, or Its 
journal, within the box, or of a similar motion of the box and Its Journal brass 
on the Journal, such as Is common in car constructions, and still keeping the 
outer side of the washer and the flange on the wheel so in contact that, even 
80 F.— 19 
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nnâer aodi motions, the contact of tlie edge of the flange wlth tbe waaher Is 
maintained." 

The function thus described is plainly within the purview • of the 
patent, and is clearly useful. It cannot be supposed tiiat appeals to 
the common knowledge of the state of the art in 1881, with référence 
to a device of this character, could yield any substantial résulta be- 
yond what is shown by the proofs; and, usefulness and novelty being 
established, it is plain that the appellant cannot find enough in thia 
record to overcome, under the circumstances, the presumption arising 
from the patent itself in favor of the proposition that they are of a 
character which involvea patentable invention. 

But the appellant maintalns that, in view of the state of the art 
and the phraseology of the claim, the patent is narrow, and that, 
therefore, its own manufactures do net infringe it. Its expert says: 

"In the defendant's structure there fs a car wheel, but there Is no flange or 
projection cast thereon, and projectlng out tlierefrom. Nelther bas the defend- 
aufs box a tapered sleeve on the box or bouslng projectlng Into the sald 
flange of the wheel, and surroundlng the axle, In the same sensé or for the 
same purpose as thls tapered sleeve Is shown and described In the Bemis patent. 
In the defendant's structure, as shown by both exhlblts, the washer rests 
agalnst an abutment formed In the box, and Its Inner dlameter Is larger than 
the portion of the projectlng flange of the box, whlch Is at the extrême end 
roundlng, as shown in the model. There can be no crowding up of the washer 
upon thls sleeve, but the washer, when placed In position, .Is at once received 
and held by the abutment in Its final position, the washer not havlng the ca- 
pacity of being pushed further and further up, and upon a taperlng sleeve." 

It is true that the appellanfs manufactures hâve no flange cast on 
a wheel, but they hâve one projectlng from a coUar shrunk on the axle 
in proximity to the wheel, and answering ail the functions of the ap- 
pellee's flange. Also, it does not bave the tapered sleeve, but its 
abutment unquestionably answers ail its functions, unless one. As 
to this the appellant maintains as foUows: , 

"This tapered sleeve Is not a chance method of construction, but is described 
as having a dlstinetjve functlon to perform. When the parts are assembled, 
it taies the washer at a point on the taper about midway between the ends of 
the sleeve, the washer openlng being described In the patent as being 'a llttle 
smaller than the largest part of the tapered sleeve, and holds It there with a 
tight joint to prevent the entry of dust; and, when the wear of the inner edge 
of the sleeve enlarges Its inner clrcumference, the flange on the wheel presses 
—or, in the lai^uage of the patent, 'erowds'— the washer further along the 
tapered sleeve, thus contlnuing to maintaln a tlght joint" 

If this proposition was true, and yet, if this alleged function waa 
incidental, and was not, according to the fair construction of the 
patent, one of the essential functions the invention was intended to 
promote, then the facts would présent only questions analogous to 
those of "double use," and could not limit the claim. On the other 
hand, an alleged infringing combination, which bas no adaptation 
for accomplishing the essential functions which the combination pat- 
ented was, on the face of the patent, intended to accomplish, cannot 
ordlnarily be held to truly infringe. We explained thèse propositions 
in Long v. Manufacturing Co., 21 C. C. A. 533, 75 Fed. 835, 888, 839. 
We do not find that this function set up by the appellant is described 
in the patent, or contemplated by it; nor do we perceive that ita ex- 
istence in practice is established by the proofs, or attempted to be sup- 
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ported ctherwise than by the suggestions of the expert witness, which 
we cannot regard when the fact, if it was in truth a fact, could be so 
easily shown by direct évidence. The word "crowd," found in the 
spécification, and so much relied on by the appellant, is at the most 
only descriptive, and is suflQciently apt to indicate crowding against 
the taper of the sleeve merely to make a close joint, exactly as the ap- 
pellant crowds the washer against its "abutment" for the same pur- 
pose. 

If it be conceded, however, that the appellant does not use the 
"tapered sleeve," nor the flange projecting eut from the side of the 
wheel, in precisely the forms described ta the appellee's patent, the 
case becomes a question of équivalents. We hâve discussed this gên- 
erai question so fully in Long v. Manufacturing Co., ubi supra, in 
Eeece Buttonhole Mach. Co. v. Globe Buttonhole Mach. Co., ubi supra 
(an extrême case one way), and in Bail & Socket Fastener Co. v. Bail 
Glove Pastening Co., 7 C. C. A. 498, 58 Fed. 818 (an extrême case the 
other way), that we do not deem it necessary to go over it hère. The 
patent at bar lies between the two cases last cited; and it clearly is 
not shut out from the expression of the suprême court, cited by us in 
Eeece Buttonhole Mach. Co. v. Globe Buttonhole Mach. Oo., at page 
962, 61 Fed., and page 198, 10 C. C, A., that "the range of équivalents 
dépends upon the extent and the nature of the invention." This inven- 
tion did not relate to a matter of mère simplicity of form, or of mère 
i-onveniénce, or to cheapening the cost. It involved a new and use- 
ful function, although, perhaps, in view of what the record shows of 
the art, in a limited fleld of opération. It is therefore entitled to some 
aid from the doctrine of équivalents; and we cannot conceive of any 
case where it could be so entitled uniess it is in the présent one, 
where the departures are only in matters of form, and of such char- 
acter as to suggest that they are studied évasions of those described 
in the claim in issue. 

As we hâve reached the same resuit as the learned judge who sat 
ir the circuit court, and by substantially the same process of rea- 
soning, we might well hâve excused ourselves if we had merely adopted 
his opinion as ours; but, as the case présents some new phases which 
hâve not been exhibited by any appeal we hâve heretofore disposed of, 
it seems useful to state our views at length. The decree of the circuit 
court is afarmed, and the costs of appeal are adjudged to the appellee. 



SBSSI/BB et al. v. BOROHARDT. 

(Circuit Oourt of Appeals, Second Circuit. March 19, 1897.) 

Patents — Inphingkmbnt — Slipper Solbs. 

The Sessler patent, No. 525,746, for an Insole for sUppers, made of 
leather, paper, and wool, and used as an outsole for knit slippers by turning 
the thickness of leather over the thickness of paper, and unlting it to the 
braid to which the knit slipper is to be attached, is not. In view of prlor 
devlces, Infringed by the slipper of the Borchardt patent, No. 639,337, which 
bas a cord nmning under stitches in the tumed-over edge of the leather, 
for attachment to the knit upper by stitches under It. 78 Fed. 482, atBxnied. 
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Appeal f rom the Circuit Court of the United States for the South- 
ern District of New York. 

Tliis was a suit in equity by Arnold Sessler and Arnold Sessler 
& Co. against Samuel Borchardt for infringement of the Sessler 
patent, No. 525,746, for an "improvement in insoles for slippers," 
etc. The alleged infringing slipper was made according to lettera 
patent No. 539,337, issued May 14, 1895, to the défendant. The 
circuit court dismissed the bill (78 Fed. 483), and the complainants 
hâve appealed. 

The opinion of the circuit conrt (WHEELER, District Judge) 
was as f ollows : 

This suit Is brought upon patent No. 525,746, dated September 11, 1894, and 
granted to Arnold Sessler, for an 'insole for slippers, used as an outsole for 
knit slippers, and made of leather, paper, and wool, "by tuming the tliickness 
of leather at its edge over the thickness of paper, and uniting to the turned- 
over portion of the leather the braid to which the knltted portion of the slip- 
per Is to be attached; the paper portion of the insole seiTJng, as in the prior 
insoles, to carry the lajnb's wool." The elaims in question are for: "(1) The 
combination, in an insole, of a thickness of leather, a thickness of another 
material, as paper, and a tape; sald thickness of leather being tumed over the 
thickness of paper, and the tape being attached to said Intumed portion of 
leather,— substantlally as set forth. * ♦ • (3) The combination, with a 
slipper upper, of an insole provided with a thickness of leather having a turned- 
over edge, a tape attached to sald overturned edge, said knitted upper being 
attached to the tape, substantlally as set forth." The alleged infringement bas 
a cord running under stitches on the tumed-over edge of the leather, for at- 
tachment to the knit upper by stitches under it. The défenses are prior pat- 
ents and structures. The tape answers the purpose hère of the welt in a hand- 
sewed shoe, which is first sewed to the upper, and then to the flat, thick out- 
sole of the shoe, instead of to the turned-over edge of the flexible outsole of the 
slipper, as the tape is. A prior patent shows sueh a tumed-over, flexible out- 
sole, ■with an upper sewed to it, in a bathing slipper; and prior scuffs show 
sueh a one with a straw welt sewed to It, and a straw upper sewed to that. 
So a turned-over sole was not new. Neither was Connecting sueh a sole by a 
welt to the upper new, and the tape is the same as a welt. In the scuffs 
seems to be the précise combination of the thdrd elaim. Thèse soles are, how- 
ever, sold wlthout the uppers; and thèse scuffs are sald, as exhiblted whole, 
in argument, not to show thèse separate soles of the first clalm. But the con- 
struction of the soles and welt is as well shown with the uppers attached as 
without them. If this would not be an anticipation, the défendante sole would 
not seem to be an Infringement. Bill dismlseed. 

Daniel H. DriscoU and James A. Hudson, for appellanta. 

J. J. Kennedy and M. B. Philipp, for appellee. 

Before WALLAOE, LACOMBE, and SHIPMAN, Circuit Judges. 

PER OURIAM. Decree of circuit court afflrmed, with costs, on 
décision of circuit judge. 
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ELGIN COOPERATIVE BUTTER-TUB CO. V. CREAMERY PACKAGE 

MANUF'G CO. 

(Circuit Court of Appeals, Seventh Circuit May 3, 1897.) 

No. 31& 

1. Patents— CoNSTRncTiOH. 

Patents, llke other wrltlngs, are to be construed by the terms In whleh 
tbey are expressed, except as limited by the prier art, aad an attempt 
to restrict tliem to the scope of the inventor's understanding o( the derice 
Is unwarranted. 

2. Samb— Intention— Machine for Trussino Tubs. 

Olaim 2 of the Corcoran patent, No. 294,764, for a "machine for trussing 
tubs," eoverlng a combination of recessed standards, with truss hoops, 
removable bottom, and driving weight, if upheld at ail, must be restricted 
to the particular construction described. The right to drive slaves through 
trussing hoops resting in recesses is covered by the prier art, and the 
insertion of a removable bottom requlres no Invention. Eeld, therefore, 
that the claim is not Infrlnged by machines made in accordance with tht, 
Ub^ch patent. No. 356,217, or the Glader & Smith patent. No. 477,105. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

This appeal is from a final decree, entered on January 31, 1896, awarding 
damages for Infringement of letters patent in pursuance of an interlocutory 
decree of July 31, 1890, whereby the patent was declared te be valid and to 
hâve been infrlnged. The foUovrlng statement of the case, taken from the 
opinion of the circidt court at the first hearing (43 Fed. 892), Is snfflclent for 
the présent pm-pose: "This is a bill in equity seeklng an Injunction and ac- 
oeunting by reason of the alleged infringement of patent No. 294,764, granted 
March 11, 1884, to Matthevr Corcoran, for a 'machine for trussing tubs.' The 
patentée deseribes his Invention In the spécification as foUows: 'My Invention 
bas référence to improvements in macbinery for trussing or setting up tubs, 
having more spécial référence to the manufacture of butter tubs, which latter 
are now in great demand as a means foir pacliing, preservlng, and transporting 
butter. Such improvement consists mainly in novel mechanism for support- 
ing the tniss-hoops horizontaUy, at proper distances above each other to recelve 
thé stoves, and the employment of a drop weight to force the staves into sucih 
truss-hoops wbile the latter are supported In certain relative positions.' The 
devlce covered by the patent consists of three standards placed at equal dis- 
tances apart in the periphery of a circle, and In the Inner faces of which re- 
cesses are formed for the truss hoops to rest upon. Thèse recesses recède from 
each other so that the upper ones hold the larger sized truss-hoops, as the tub is 
dressed small end downwards. Thèse recesses are so arrangea as to hold the 
truss-hoops In place, and below thèse recesses, marked '1' in the drawinge, la 
another recess, marked '2' In the drawlngs, for holding a removable bottom to 
the machine. There is also a drop bottom; that is, a bottom which is hung 
upon a lever, and so arranged as that, by an ac-tion of the foot upon a treadle, 
it may be pressed upward to hold the ends of the staves while they are being 
put in place. After the staves are properly arranged, a weight suspended over 
the machine is dropped upon the upper ends of the staves for the purpose of 
driving Ihe staves to place. The patentée deseribes the opération of his ma- 
chine as followB: 'The operator places his foot on the ooter end of the lever, 
bringing sueh end down upon the floor, and, by the same motion, forcing the 
movable bottom up against the under edge of the lewer truss-hoop, the truss- 
hoops having been placed in their several positions in the recesses, 1. The 
staves are then piaeed within the truss-hoops around the entire inner drcum- 
ference of the latter. The upper edge of the lower truss-hoop Is provided on 
its upper edge with an inward bevel, to assist in guiding the lower ends of the 
staves Into proper position. The operator's foot is then wlthdrawn from the 
lever, and the bottom thereby drops slightly away from the lower truss-hoop. 
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The drop weight Is tlien permltted to fall upon the upper ends of the staves, 
forcing the latter tightly into such truss-hoops.' Infringement Is Insisted upon 
only as to the second claim of the patent, which is: '(2) ïhe combinatlon of the 
standards, A, provided wlth recesses, 1 and 2, on the Inner faces thereof, the 
truss-hoops, B, fitted to rest in such recesses, 1, the removable bottom, I, fltted to 
rest In such recess, 2, the weiglit, G, arrangea to be suspended over and dropped 
upon the upper ends of the ptaves, G, withln such hoops, and the rope. H, sub- 
stentially as shown, and for the purposes specifled.' The défenses insisted upon 
are (1) want of patentable novelty; (2) that défendants do not infrlnge." 

John G. EUiott, for appellant. 
James H. Pierce, for appellee. 

Before WOODS, JENKmS, and SHOWALTEE, Circuit Judges. 

WOODS, Circuit Judge (after stating tlie facts as above). The con- 
tention of the appellant that the Oorcoran patent is invaJid, be- 
cause it claims distinct machines, one a setting-up machine, and 
the other a trussing machine, is based upon no assignment of error 
which is adapted to raise the question, and is otherwise untenable. 
The so-called "setting uj)" and the "trussing" are no more than suc- 
cessive stages of the same process, and are so treated in the spéc- 
ification of the patent. See Hogg v. Emerson, 11 How. 587, 605. 
The attempt to show by the testimony of Oorcoran, the patentée, 
tliat the patent embraced something which he did not invent, and 
to restrict the patent to his understanding of the scope of the in- 
vention, was unwarranted and improper. Even if he had been a 
party to the suit, he could not hâve been bound by a mistaken judg- 
ment which he might hâve been led to déclare of the scope or char- 
acter of his patent, and, as against the assignée of his title, his 
testimony in that particular was wholly incompétent. Except as 
controlled by the prier art, letters patent, like other writings, are 
to be construed and interpreted by the terms in which they are, ex- 
pressed. 

The proposition that the bottom plate, I, which is described in 
the claim as removable, is in fact not removable, rests on the er- 
roneous assumption that the spécification of a patent should be 
controlled by the drawing. The contrary is nearer true. A draw- 
ing is not to be regarded as a working plan, unless it is so stated 
in the spécification; (Caverly's Adm'r v. Deere & Co., 24 U. S. App. 
617, 13 C. C. A. 452, and 66 Fed. 305); and any apparent incon- 
sistency with the spécification, which a skillful mechanic may over- 
come without the exercise of inventive power, is of no signiflcance. 

The controlling question of the case is whether the second claim 
of the patent in suit shows invention. The court below was un- 
able to find in the mass of testimony adduced any such combina- 
tlon as that shown in the patent. "There is proof in the record," 
says the opinion, "of vertical standards to hold the truss-hoops and 
of bottoms to receive the ends of the staves, but the proof fails to 
show a combination of recessed standards with truss-hoops and 
the removable bottom and the driving weight, as claimed in this 
patent." According to that statement, if it be closely analyzed, the 
différences between the combination of the claim and the recog- 



ELGIN CO-OPERATIVE BUTTEU-TDB CO. V. CREAMERY PACKAGE M. CO. 295 

nized prior art are three, namely: (1) Recesses in the standards; 
(2) removability of the bottom plate; aad (3) the driving weight 
The contention of the appellee hère is less spécifie. It is asserted 
that "nowhere in the prior art did a machine exist in which ail 
the staves were driren home simultaneously through flxed truss- 
hoops, and leveled against a bottom sustained in deflnite relation 
to the hoops." And again it is said: "The radical distinction in 
the Corcoran advance lies in the fact that he drives the staves 
while the truss-hoops are stationary, whereas in the prior devices, 
with one exception, the truss-hoops are forced along while the 
staves .are stationary." The removable bottom, it will be observed, 
is not essential to either of tnese propositions. The "one excep- 
tion" referred to is the Deering patent No. 194,335, which, it is said, 
is for a "machine to pound on the stave ends," in which the hoops 
are set one at a time (it being necessary to readjust after each set- 
ting the dépendent standards which clasp the barrel in the in- 
terval while the piston is performing its stroke), and do "not level 
against the abutment plate in unison with the simultameous tight- 
ening of ail the hoops, which is Corcoran's central idea." Thèse 
propositions of counsel and the view declared by the court alike 
can be accepted only by assuming or conceding the further con- 
tention that the trussing of "butter tubs," as distinct from "bar- 
rels," began with Corcoran, and that the earlier patents for bar- 
rel-trussing devices are not a part of the prior art to be considered. 
"The Corcoran construction," it is said, "while simple and eflacient 
as a means of trussing tubs or half-barrels, would hâve been wholly 
inefflcient for trussing barrels, for the reason that more than half 
of the barrel would project over the top of the Corcoran standards, 
and with the flare that the staves hâve, within said standards, 
the upper ends of the barrel staves, if seated in the Corcoran truss, 
would radiate to such an extent as to render impracticable the use 
of a driving weight, and at the same time the upper halves of 
the staves, being wholly unsupported, would yield in an outward 
direction to the blows from such weight, and therefore would pre- 
vent the compact seating of the staves within the truss hoops, 
shown in the Corcoran invention as applied to butter tubs." This 
may ail be conceded, but it does not follow that the transition 
from barrel trussing to the trussing of half barrels or tubs was at 
ail diflScult, or involved the exercise of more thaa mechanical skill. 
To illustrate: Obe of the drawings of the Dann patent, No. 289,393, 
represents barrel staves projecting more than half their length 
above the standards, and above the uppermost trussing hoop, and 
radiating to such an extent as to render impracticable the use of 
a driving weight; but nothing could be more évident than that, 
if the upper halves of the staves there shown were eut off, the 
driving weight could be used, and that the resuit of the opération, 
without any change whatever in the form of the device, would be a 
half-barrel or tub. Other patents in évidence, notably the WycofE, 
No. 6,813, and the Bayley, No. 190,730, show machines for trussing 
barrels which without essential altération could be used for truss- 
ing tubs, and their construction is such that if they do not, part 
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by part, anticipate the combination of Corcoran, they make it im- 
possible that the machines of the appellant, constructed as they 
hâve been in conf ormity either with the Ulrich patent, No. 356,217, 
or the Glader & Smith patent, No. 477,1&5, shall be deemed to in- 
fringe that combination. The earlier patents mentioned show re- 
cessed standards, some vertical, as in the Deering device, and some 
horizontal, as in the Wycoff and Bayley machines, through the 
truss-hoops of which, held in the recesses of the standards, the 
staves are driven simultaneously against bottom plates sustained 
in a deflnite relation to the hoops. That is done, it is true, in the 
Wycoflf and Bayley machines, by pushing forward the standards, 
and thereby forcing the hoops upon the staves; but the process 
and effect, it is quite clear, are mechanically the same as if the 
staves were driven through stationary hoops; and if it were pro^- 
posed to employ the machines in trussing half-barrels, instead of 
barrels, the only change of construction and opération required 
would bé to make stationary one of the leveling heads and one set 
of standards, and to use the other leveling head as a piston head, in 
lieu of the driving weight, to force the staves simultaneously 
through the hoops. Indeed, in the Wycoff construction one of the 
cup dies, or pots, is shown to be stationary, and the staves are 
forced into it, and through the hoops held in its annular recesses 
by the pressure or stroke applied at the other end, just as in the 
Corcoran device. In the Deering machine, as its opération is ex- 
plained, the staves are driven through the hoop, and not the hoop 
upon the staves. There is, to be sure, but one recess in the stand- 
ards, but the standards are adjustable so as to receive into the 
recess the différent sizes of hoops successively as necessary, and 
to hold them in a flxed position while ail the staves are driven 
simultaneously through each hoop in its order, until the intended 
resuit is accomplished. The substitute for the driving weight and 
rope is a platform moved by a piston, and, instead of a continuons 
pressure, the spécification says that the piston with the platform 
"may be dropped down and brought up again suddenly with a 
strong stroke against the lower end of the barrel, thus setting the 
hoop through the means of percussion." 

It need not be said that the CorCoran claim is totally void; 
but, if upheld, it must be restricted to the particular construction 
described. The right to drive staves through trussing hoops rest- 
ing in annular rings or recesses on the inner side of a pot is covered 
by the prior art, and when it was found, if not anticipated, that 
the bottom of the pot was liable to be broken or worn in the process 
of trussing, it required no invention to insert a false or removable 
bottom, which could be replaced when necessary. In fact, the 
leveling heads shown in the Bayley patent are or could easily be 
made removable. The practice of making removable such parts of 
machinery as are especially exposed to wear or injury is too old to 
admit of the exclusive appropriation of that feature of con- 
struction in any kind of machine. Corcoran's patent discloses 
no such intention. The bottom, I, in his device, was made remova- 
ble evidently in order that in Figs. 1 and 2 it might be inserted, 
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and again witlidrawii, after the dropping down of drop bottom, D, 
and in order that in Fig. 3 the standards might be adjusted to 
hoops of différent sizes. In the machines of the appellant the 
removable bottoms contribute to no such adjustments, and are used 
solely for the purpose of economical replacement when broken or 
unduly worn. The decree below is reversed, with direction to dis- 
miss the bill for want of equity. 
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HANDY et al. v. ADAMS. 

(Circuit Court of Appeals, First Circuit April 15, 1897.) 

No. 194. 

1. AppBATiS m Collision Casbs— Conplicting Evidence— Findings Bblow. 
Where the judge below has recorded his impression that certain testl- 
mony given by witnesses in hls présence was of doubtful value, and on an 
examinatlon of It by the appellate court there Is nothing to suggest that the 
trial Judge overlooked anything appearlng on a careful comparlson of the 
whole record, his conclusions wlll be entitled to great welght 

a. Collision — Burden of Proof — Lookouts. 

Where a lookout Is shown to hâve been absent from his post for a large 
part of the critieal time during whlcb the vessels were approachîng each 
other, and was therefore unable to observe a considérable portion of the 
essentlal occurrences in controversy, the presumptlons arising from this 
laclî of vigilance are of very substantial importance; especially where it 
appears that the master of the vessel, instead of belng In command of the 
deck, was himself at the wheel. In such case, If the vessel is unable to 
sustain the burden of showing fault in the other party, such inability must 
be laid to her own misfortune or négligence. The Charles L. Jeffrey, 5 O. 
C. A. 246, 55 Fed. 685, applied. 

8. Samb— Erkobs in Extremis— Luffino. 

Where a sailing vessel going closehauled flnds that another sailing ves- 
sel running free is crossing her course so close under her bow that she 
will probably not go clear, and thereupon luffs, she will not be held in 
fault, even if this was a mlstake, as the rule of error In extremis applies. 

4. Same — Evidence — Admissions. 

While the courts seldom put much reliance on the évidence of otBcers or 
seamen as to alleged admissions by offlcers or seamen of the hostile ves- 
sel, yet, when such admissions are in harmony with the reasonable prob- 
abilities of the case In other particulars, they may be of value In suggesiting 
a solution as between conflicting proofs. 

6. Admiralty Appeals — Costs. 

While, perhaps, there may be no appeal from ordinary questions of costs 
within the common jurisdiction of taxing masters, yet there may be such 
an appeal when the force of a statute or some positive rule of law Is in- 
volved, though It coneems only costs. 

Appeal from the District Court of the United States for the District 
of Massachusetts. 

Eugène P. Carver (Edward E. 'Blodgett on brief), for appellants. 
Edward S. Dodge, for appellee. 

Before OOLT and PUTNAM, Circuit Judges, and BROWN, District 
Judge. 
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PUTNAM, Circuit Judge. The learned District Judge from whom 
appeal has been taken in this case, and who found the A. Heaton 
alone in fault, stated the questions at issue as follows: 

"Thls collision between the two schooners, the City of Augusta and the 
A. Heatcn, occurred off Nausett Light on September 13, 1895, about 1 a. m. 
The wind was northwest by wést, blowing a moderate breeze; and the weather 
was clear and fine. The City of Augusta was comlng up the coast, closehauled, 
on the port tack, and steering about north. The A. Heaton was comlng down 
the coast on au almost direetly opposite course to the other vessel, with the 
wind abaft the beam,— a situation whlch gave the Oity of Augusta the right 
of way. The claim set up In the llbel of the A. Heaton, and which is sup- 
ported by the évidence of the libelants, Is that she saw the llghts of the Oity 
of Augusta aimost direetly ahead, ajid, in order to avold her, starboarded, and 
kept off a point or so to the southeast, and, shortly afterwards, kept ofC an- 
other point; and, as she clalms, she was going clear, when suddenly the City 
of Augusta ported, and ran across her bow, and that, to avold this danger, 
the Heaton then ported and luffed up Into the vsond, and that then she would 
bave gone clear If it had not been that the City of Augusta also luffed, and 
in that situation ran into hfer, strlking her on the port slde, near the forerig- 
ging. The claim on the part of the City of Augusta is qulte différent. On 
board her the lights of the A. Heaton were seen direetly ahead. It Is claimed 
that the vessel held her course until she was qulte near to the Oity of Augusta, 
in fact within dangerous proxlmlty to her; and that, observing that the Hea- 
ton was keeping off, to glve her more room, the Oity of Augusta luffed a 
little, and then the Heaton luffed up into the wind, and went right across her 
bow." 

Thèse issues involve only questions of fact, as to which the master 
of the A. Heaton was so essential a witness in her behalf that her case 
must clearly fail unless his testimony is substantially accepted. He 
testifled orally before the District Judge, who observed: 

"I would State that the testimony of the master of the Heaton did not im- 
press me very favorably. His memory was singulaxly feeble and faulty, and 
I doubt very much whether he made a correct statement of what occurred." 

The learned judge, having had the opportunity of personally observ- 
ing this witness, has thus carefully recorded the resuit on his own 
mind. Our examination of his testimony, as shown by the record, 
conflrms this resuit; and a like examination of that of the lookout of 
that vessel leaves a similar impression. It is true that the évidence 
of the lookout of the City of Augusta is also very much confused in 
regard to the events at the critical period immediately preceding the 
collision. But that of her master is clear and consistent, so far as 
the facts were within his observation; and those covered the main 
issue in the case, namely, that the City of Augusta flrmly held her 
course until she luffed the instant before the collision. 

The nature of the conflicting proofs is such that it is impossible, 
in any view of the case, to pronounce the decree below clearly er- 
roneous. Nothing suggests that the district court overlooked any- 
tbing which appears to us on a careful comparison of the whole record. 
Without, therefore, undertaking to say whether weight is usually to 
be given to the flndings of fact by the court below in the terms in 
which the rule is ordinarily stated, or according to the qualiûed and 
guarded way of putting it in The Ariadne, 13 Wall. 475, 479, we are 
within the Unes of undoubted safety when we say that this is one of 
the peculiar class of instances where necessarily the conclusions of 
the îeamed District Judge hâve great value. Moreover. the niles 
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laid down by us in The Charles L. Jeffrey, 5 C. 0. A. 247, 55 Fed. 685, 
0S6, will be found to hâve application to this case. We there said: 

"The entire watch of the Joe Carleton consisted of the captaln and steward 
or cook', the latter testifying that, although he had followed the sea for 18 
years, It had been mostly in the latter capaclty. Accordlng to the testimony of both 
of thèse men, the captaln relieved the eook at the wheel at or abont 10 o'clock, 
and the cook then went on the lookout. The cook admits that, aCter he went 
on the lookout, he took about 10 or 15 minutes In dewing up the topsails and 
tiimming down the staysall. * • ♦ Natural justice and good sensé, as 
well as the settled practice of the admiralty courts, are not ordinarily satisfled 
wlth testimony touching contested Issues of fact relating to the topics in dis- 
pute hère, glven by mariners who are so slack as thèse wltnesses wlth référ- 
ence to the cognate prime requirements of navigation. When one vessel 
makes a clalm against another In the case of a collision, admiralty courts are 
bound by the same rule whlch forblds any other court from condemnlng any 
one In damages, except In behalf of a party who supports his demand by a 
prépondérance of évidence. If, therefore, as wlth the Joe Carleton, the own- 
ers of a vessel, either through the necesslties of economy or for other reasons, 
are not able to show such constant vigilance, especially on the part of the 
lookout, as Is necessary to sustain the burden which resta upon every one who 
daims another to be In fault, the inablUty to maintain the claim must be laid 
to thelr own mlsfortime or négligence, and not to the courts or the law. 
Under the circumstanees of thls case, and applylng the rule of évidence refer- 
red to, even If thls court was not able to flnd by a prépondérance of évidence 
that the Charles L. Jeffrey was free from fault, there is aJso lacking the like 
prépondérance in favor of the claim that she was in fault, or that the Joe 
Carleton was fulfllUng aU the duties which the statute requlred of her; and 
therefore, for thls reason alone, we would justly be compelled to afflrm the 
decree of the district court, and dlsmiss the libel of the owners of the Joe 
Carleton, on the ground that the case of the latter was not proven to our satis- 
faction." 

In the case at bar it is conceded that, after the A. Heaton sighted 
the City of Augusta, the lookout of the former went to the pump, 
and remained there three minutes. He maintains that he went for- 
ward again seasonably before the collision, but there is some évidence 
to the contrai^. We do not deem it necessary to détermine whether 
or not he did so go forward again. It is plain he was absent from his 
post, and that there was no other lookout, for a large part of the 
critical portion of the time during which thèse vessels were approach- 
ing each other, and that he was unable, on account of his admîtted 
absence, to observe a considérable portion of the most essential occur- 
rences about which the parties are at issue. This is not the case of 
The Nacoochee, 137 U. S. 330, 341, 11 Sup. Ct. 122, where the absence 
of a lookout would be of no conséquence, but of The Genesee Chief, 
12 How. 443, 462, 463, and of The Oregon, 158 U. S. 186, 193, 15 Sup. 
Ct. 804; and the vigilance of the lookout, and the presumptions aris- 
ing from the want thereof, are of very substantial importance. In 
addition thereto, contrary to the continued injunctions of the courts 
otherwise, the master of the A. Heaton was not in command of the 
deck, but was himself at the wheel. Besides him and the lookout, 
she had one other man on deck amidships; who, however, admits that 
he heard the first report of the light of the City of Augusta, but did 
not see her till she came under the lee bow of the A. Heaton, which 
was at the moment of the collision. Under thèse circumstanees, the 
A. Heaton must bear the burden, within the rules in The Charles L. 
Jeffrey, ubi supra, of the unwillingness of the court to accept proofs 



SOO 80 FEDERAL KBPORTÏÏR. 

to charge another vessel, coming from one so slack in her discipline 
as she is clearly shown to hâve been. We are aot, on this point, 
required to maJie like inquiries as to the discipline aboard the City of 
Augusta, nor as to her proofs in ail respects, because she is not the 
raoving vessel in this litigation, and no burden rests on her to make 
out a claim. 

We should also observe that, as the A. Heaton was sailing free and 
the City of Augusta was closehauled, it is a clearly settled rule of the 
practical administration of the law that the burden rests on the A. 
Heaton to show that she kept well clear of the course of the other 
vessel. This has nothing to do with the subordinate rule which would 
require the City of Augusta, if her luffing was inexcusable, to show 
that it could not hâve contributed to the collision, because if the A. 
Heaton was in fault, as found by the district court, the proofs show 
that the lufiQng was undoubtedly in extremis. According to the testi- 
mony of the captain of the City of Augusta, having been called for- 
ward by the lookout, he saw that the A. Heaton was crossing his 
course from his port to his starboard, showing her green light, and 
that she was so close under his bow that he thought she probably 
would not go clear, and therefore he luffed, to enable her to do so. 
He had reasonable grounds for believing that his lufflng would pre- 
vent a collision which was imminent. Under thèse circumstances, 
it is impossible for any one to say with certainty that his luffing was 
a mistake; but, even if it were otherwise, the rule in extremis ap- 
plies. The instances in which parties hâve been held strictly for 
errors in lufiQng seem to be superseded by later and more moderate 
statements of the rule. Among the more stringent cases are The 
Catharine, 17 How. 170, and The Agra and The Elizabeth Jenkins, 
L. R 1 P. C. 501, 505. A more reasonable and just statement is that 
of the Suprême court in The Oregon, 158 U. S. 186, 204, 15 Sup. Ct. 
804, 812, asfollows: 

"It was a ease of action in extremis, and, while It is possible tliat a bell 
mlght tiave called the attention of the approaching steamer, It is by no means 
certain that it would hâve done so; and, whether the loolîout acted wlsely or 
not, he evldently acted upon his best judgment; and the judgment of a compé- 
tent sailor in extremis cannot be impugned." 

We stated somewhat more fully the same principle in The H. F. 
Dimock, 23 C. 0. A. 123, 127, 77 Fed. 226, 229, as follows: 

"We are aware that the master of the Dimock appears to hâve been com- 
pétent for his position, and to bave exercised an honest juidgment, and, indeed, 
to hâve proceeded even more" carefully than other steamers navlgating prac- 
tically in company with hlm. Where the questions are merely those of pru- 
dential mies of navigation and of maritime usages, a vessel should not ordi- 
oarlly be held in fault simply because the courts, with cool délibération, after 
ail the facts, détermine that what was done was mistaken. In such cases a 
eourt should put itself in the position of the master at the tlme of the circum- 
stances Involved, and consider that the rights of the parties, when maritime 
contingencies are difflcult and unusual, must ordinarlly be settled according 
to his détermination, provided he has sultable expérience and capacity, and ex- 
ercises a discrétion not Inconsistent with sound judgment and good seaman- 
shlp." 

The A. Heaton contests the expérience and competency of the man 
dt the wheel of the City of Augusta. He was a passenger, and his 
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inexpérience cannot be denied; yet he had a knowledge of maritime 
terms, and was not entirely without maritime expérience. He was 
an apparently intelligent student at a Maine aeademy, taking this 
voyage for a vacation. There is nothing in the case to suggest that 
he was not both a compétent and an impartial witness. He may 
well be supposed to bave been less subject to influences tban any offi- 
cer or seaman attached to eitber vessel. The fact that he was inex- 
perienced would be of more value if there were any évidence that he 
in truth steered badly. There is no such évidence except as involved 
in the issue of the whole case; that is, if the whole case is against 
the City of Augusta, it must be because it carries the theory that she 
was badly steered. The évidence of her master and wheelsman is 
positive that she was kept on her course until she luffed just before 
the collision. The wheelsman says that he kept a "good fuU," and also 
that he held his course steadily by compass. However, this particular 
question is removed by the fact that the master of the City of Augusta 
was himself by the wheel so constantly that no point can be made ont 
of the mère inexpérience of the wheelsman. Each side charges the 
opposing vessel with maneuvers which would be very improbable in one 
properly manned and disciplined; and, on the whole, in view of the 
facts and considérations to which we hâve referred, we are unable to 
reverse the conôlusion of the district court. 

Wbile the case of the A. Heaton against the City of Augusta thus 
fails mainly for want of satisfactory proofs on her part to support 
the burden which rests on her, yet it seems quite apparent that the 
collision occurred through her own fault. Either she failed to sight 
the City of Augusta seasonably, as was found by the district court, 
or she afterwards lacked vigilance in observing her courses, and in 
bearing away from her by so large a margin as she was bound to do. 
The libel allèges that she first saw, at a distance of about two miles, 
the red light of the City of Augusta on her starboard bow. The tes- 
timony of her lookout is to the same effect, putting it about half a 
point on that bow. The testimony of the master of the A. Heaton, 
at one place, is that he saw the light of the City of Augusta before 
his lookout saw it, and that it bore about half a point on his starboard 
bow, but that the light flrst seen was green. At another place he 
states that it was red, and again, after having had read to him the por- 
tion of the libel to which we hâve referred, he says, "Both lights." It 
is quite plain, taking the whole case together, that, when the City of 
Augusta was flrst sighted by the A. Heaton, the two vessels were 
nearly head on, but liât the City of Augusta was a little on the star- 
board bow of the A, Heaton, and, accepting the terms of the libel, 
showing her red light. This brought them on courses slightly cross- 
ing. The A. Heaton claims that her flrst maneuver was to keep off to 
her own port a point, and she complains that, immediately after flrst 
sighting the Cily of Augusta, the latter vessel showed both of her 
lights, and continued to show them, notwithstandîng she herself kept 
off. In view of the testimony of the master of the City of Augusta 
that she was making about half a point leeway, which is in accordance 
with the probabilities, the A. Heaton, by keeping off only a single 
point to her own port, which was also to the leeward, and tiius in the 
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same direction in which the course of the Oity of Augusta was cross- 
ing her course, and in which the City of Augusta was also drifting, 
could hardly expect other than that she would see both lights of the 
other vessel. She claims that she afterwards kept off further, bat 
she states that, when she finally shut in the red light of the City of 
Augusta, the latter yessel was only eight or ten times her length dis- 
tant from her own starboard bow. It is apparent that if the A. 
Heaton undertook to keep off in the direction in which the City of 
Augusta was crossing her course, ajid thus to the leeward, in which 
direction the City of Augusta was also making some leeway, instead 
of going to the windward by porting her helm, and thus bringing 
red to red, she was bound to go off promptly points enough to give 
ample margin for passing the other vessel. This she evidently did 
not do, and thus it was that she came across the bow of the City 
of Augusta, as stated by the master of the latter vessel, inducing 
him to luff, and thus, further, in connection with her own man- 
euver of also lufflng in the confusion of the last moment, she 
brought about the collision. It is true that her master and look- 
out claim that, before she luffed, the City of Augusta had crossed 
her bow to the leeward, had shut ont her green light, and waa 
showing only her red, thus occasioning the lufflng of their own ves- 
sel. In view of the comments we hâve already made on their tes- 
timony, we do not feel justifled in accepting it as against the évi- 
dence of the master of the City of Augusta to the contrary. 

The courts seldom put much reliance on the évidence of the ofBcers 
or seamen of any vessel involved in a collision as to alleged admis- 
sions by officers or seamen of the hostile vessel, although such admis- 
sions, when made on the spot, and proved by the évidence of disin- 
terested witnesses, which cannot be challenged, may well be regarded 
as the most natural and truthful expressions of the circumstances 
of a collision, uttered before there was an opportunity to frame a 
theory exculpating one vessel or the other. Therefore, such alleged 
admissions may, in any event, be of value in suggesting a solution as 
between conflicting proofs, when they are in harmony with the reason- 
able probabilities of the case in other particulars. Of this character 
is the évidence of Oaptain Adams, of the City of Augusta, as to his 
conversation with Captain Handy, of the A. Heaton, on the deck of 
the former vessel, immediately after the collision. Captain Adams 
testified as foUows: 

"He [meaning Captain Handy] said he thought he would keep off across our 
bows, and then he was afrald we were keeping off, or would keep off, and 
then he sald he commeneed to luff, put hls wheel down, and he said he was 
afrald at the same tlme that we would luff." 

This is in entire harmony with our theory that he did not keep off 
in season. 

In this connection we may aptly cite The Singapore and The Hebe, 
L. E. 1 P. C. 378, 384, with référence to the duty of a vessel running 
free, as follows: 

"Her plaJn duty was to hâve ported her helm, altered her course, and so 
got out ot the way. She says she did so. * * * Whether she did or not, 
this is plain: that It was her bounden duty to hâve gone out of the way, and 
that, the wlnd belng in the quarter In which we flnd It proved to hâve been, 
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and her course being such as éhe admits It was, It was plainly wlthln her 
power, as it was within her obligation, to hâve got clearly o-ut of the course 
that was being pursued by the Hebe." 

The appellants made the folio wing assignment of error, with others: 
"That the court erred in taxing more than one hundred miles travel 
for witnesses from without its jurisdiction." This is intended to raise 
an objection to an allowance of costs, according to the raie of the 
circuit court for the district of Massachusetts, as established by Mr. 
Justice Gray and Judge Coït in U. S. v. Sanborn, 28 Fed. 299. This 
question was raised in the district court, and insisted upon, in such 
way that it is fairly before us, notwithstanding the many expressions 
that costs are not matters of appeal. Among the latest are those 
found in Du Bois v. Kirk, 158 U. S. 58, 67, 15 Sup. Ct. 729, 732, and 
Bank v. Cannon, 164 U. S. 319, 323, 17 Sup. Ct. 89. In Du Bois t. 
Kirk, the court said: 

"TMs court bas lield In several cases that an appeal does not lie from a 
decree for costs; and If an appeal be taJcen from a deeree upon the mérite, 
and such decree be affirmed with respect to the merlts, It wlU not be reversed 
upon the question of costs." 

Another late expression is in Bank v. Hunter, 152 U. S. 512, 515, 
U Sup. Ct. 675, 676, as follows: 

"If the sum In dispute on this appeal were sufflcient to ^ve us Jurisdiction, 
we could oonslder the question of costs referred to in the second assignment of 
error. But, as the appeal In respect to interest must be dismissed for want 
of jurisdiction, the appeal, in respect to costs, must also be dismissed. No 
appeal lies from a mère decree for costs." 

That case was in equity. The record does not show the amount of 
costs involved, and the only question appears to hâve been which 
party should pay costs, — a question which, under the circumstances, 
did not necessarily involve a strictly légal right. So far as concerns 
causes in equity and admiralty, the rule of the suprême court, as 
generally stated, seems traceable to Ganter v. Insurance Go., 3 Pet. 
307, 319. That case was in equity, and the matter appealed against 
was apparently one of counsel fées. At that time there waa no statu- 
tory régulation about costs; and it had been decided in The Apollon, 
9 Wheat. 362, 379, that counsel fées might be allowed as costs in 
admiralty. Consequently, in Ganter v. Insurance Go., the only ques- 
tions were those of a sound discrétion, questions not "positively limited 
by law." It will be seen, therefore, that this case involved no ques- 
tion of fixed law, either as to the right to any costs at ail, or as to 
the right to particular items where the allowance of any costs what- 
ever is in the discrétion of the court. This was the condition of the 
case covered by our opinion in Gamewell Fire-Alarm Tel. Go. v. Munic- 
ipal Signal Go., 23 G. G. A. 250, 77 Fed. 490. But since the act of 
February 36, 1853 (10 Stat. 161, c. 80), regulating fées and costs (now 
section 823 of the Eevised Statutes and séquence), the law has taken 
on a différent phase. At présent the power to allow costs at ail is in 
many cases flxed by positive law; and in other cases, where there still 
remains a judicial discrétion to allow costs and to détermine for or 
against whom they shall be allowed, as in equity and admiralty, some 
of the items are, nevertheless, positively fixed or limited. Ganter t. 
Insurance Co. has been largely cited in the cases wherein it is said 
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generally that there is no appeal on a mère question of costs, to and 
including Bank v. Hunter, ubi supra. They were ail, however, equity 
or admiralty appeals, except that in Wood v. Weimar, 104 U. S. 78G, 
792, there is a dictum that no writ of error lies from a judgment as to 
costs alone. But in O'Reilly v. Morse, 15 How. 62, 124, 137, where tlie 
patentée had not disclaimed certain void portions of one of his clainis, 
and the circuit court allowed Mm costs, the suprême court afflrmed 
the decree as to its merits, but reversed it as to the costs. And in 
Burns v. Eosenstein, 135 U. S. 449, 456, 10 Sup. Ot. 817, the court 
afflrmed that it bas entire control of the costs, as well as of the merits, 
where it bas possession of a case on an appeal from a final decree. 
Bank v. Cannon, ubi supra, is apparently to the same efifect. 

That no appeal lies from a mère matter of costs bas been said to be 
the rule of the house of lords, though a late statement of it very much 
qualifies it. Asylum Dist. v. Hill, 5 App. Cas. 582, 584. Ànd an 
appeal clearly lies to the court of appeal on a mère matter of costs 
where a question of principle is involved. Annual Practice (1895), 
1115. But, wbatever may be the rule of the suprême court, the 
right of appeal to this court, given by the sixth section of the act 
establishing it, is of the broadest character. The statute is remédiai, 
and we hâve always held that there is no necessity for limiting it in 
any respect when neither its languags nor the clear rules of construc- 
tion require it. Davis Electrical Works v. Edison Electric Light Co., 
8 C. 0. A. 615, 60 Fed. 276, 277; Marden v. Manufacturing Co., 15 0. 
0. A. 26, 67 Fed. 809, 814. Cases may be conceived where a party 
may not be greatly inconvenienced by the décision of the merits of a 
cause against him, and yet be ruined by a false principle of allowance 
of costs. We therefore hold that while, perhaps, there may be no 
appeal from the ordinary questions within the common jurisdiction of 
taxing masters, there may be when the force of a statute or some 
positive rule of law is involved, although it concerns only costs, and 
that, therefore, the question raised by the assignment of error which 
we hâve quoted is before us for détermination. 

The practice in this circuit has been for many years as stated in 
U. S. V. Sanborn, ubi supra. Nevertheless, the question involved is 
not one of usage, but of statutory construction, and has never been 
passed on by this court. Wherever the question has been before 
other circuit courts of appeals, it has been decided as claimed by the 
appellants; but this has not been to such an extent as to make such 
a body of concurring décisions as to compel our acquiescence. We 
therefore must abide by the long-continued construction of the law 
given by the fédéral judges within this circuit, and by the great weight 
of judicial authority involved therein. The decree of the district court 
is afflrmed, and the costs of appeal are adjudged to the appellee. 
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GOMBBKT et al. v. LYON et al 

(Circuit Court, D. Nebraska. May 3, 1897.) 

FedbbaIj CO0RT8 — Eqqitt Jurisdiction— Statb Statute— Rbmovbd Cases. 
A suit brought in a state court, under a state statute, to quiet title against 
one In possession, Is an équitable suit, whlch cannot, after removal to a 
fédéral court, be prosecuted thereln, because there Is an adéquate remedy 
at law. The fédéral court wlll net, however, dismiss the suit, but wlU 
remand It to the state court 

Benjamin S. Baker and Cole & Brown, for complainants. 
L. G. Burr and Searl & Coleman, for respondents. 

MUNGER, District Judge. Complainants brought this action in 
the state court to quiet title in them against the claim of title on the 
part of the respondents to certain real estate in the bill described, 
eituate in the state of Nebraska. The complainants in their bill 
allège they are the owners in fee simple of said real estate. The re- 
spondents deny complainants' title; allège title in themselves, and 
that they are in the possession of said premises. By the pleadings 
and proof it is clearly shown that respondents are now, and were at 
the time of the bringing of the action, in the possession of said real 
estate. Respondents removed the case into this court on the ground 
that a fédéral question was involved, and now move to hâve the case 
dismissed for the reason that the action is an équitable one, and that 
this court bas no jurisdiction to détermine the rights of the parties in 
an équitable proceeding, as complainants hâve an adéquate remedy 
at law. The action is one in equity, and is authorized to be brought 
and maintained in the state court by the provisions of the state 
statute. Comp. St. Neb. 1895, o. 73, § 57; Poree v. Stubbs, 41 Neb. 
271, 59 N. W. 798; Dolen v. Black, 48 Neb. 688, 67 N. W. 760. It is 
claimed on the part of complainants that this équitable remedy given 
by the state statute may be maintained in the fédéral courts, and they 
cite in support thereof Holland v. Challen, 110 U. S. 15, 3 Sup. Ct. 
495; Reynolds v. Bank, 112 U. S. 405, 5 Sup. Ct. 213; and Arndt v. 
Griggs, 134 U. S. 316, 10 Sup. Ct. 557. We do not think thèse cases 
80 hold. Holland v. Challen was a case involving, it is true, this 
statute of Nebraska; but in that ca<5e there was no one in possession 
of the premises, and complainant had no adéquate remedy at law. 
In Reynolds v. Bank the question as to whether complainant had a 
complète adéquate remedy at law did not arise. In Arndt v. Griggs it 
was held that "a state may provide by statute that the title to real 
estate within its limits shall be settled and determined by a suit in 
which the défendant, being a nonresident, is brought into court by 
publication." The judiciary act provides "that suits in equity shall 
not be sustained in either of the courts of the United States, in any 
case where plain, adéquate and complète remedy may be had at law." 
In Whitehead v. Shattuck, 138 U. S. 146, 11 Sup. Ct. 276, it was held 
that a demurrer was properly sustained to a bill that alleged that the 
plaintiff was the owner in fee of the premises; that, notwithstanding 
such ownership, défendants were in possession, holding the same ad- 
versely under claim of title, — on the ground that plaintiS had a plain, 
80P.-20 
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adéquate, and complète remedy at law. To tlie same effect are the 
following: Sanders v. Devereux, 8 C. 0. A. 629, 60 Fed. 311; Frey 
V. Willoughby, 11 C. C. A. 463, 63 Fed. 865. In the case before us it 
seéms clear that plaintiffs, under the pleadings, hâve an adéquate 
and complète remedy by the action of ejectment, and for that reason 
this action cannot be maintained in this court But should the mo- 
tion to dismiss be sustained? We think not. The case was one 
properly brought in the state court. That court was given jurisdic- 
tion by the state statute to détermine the controversy between the 
parties in this équitable proceeding, and to dismiss the action would 
be, in effect, to hold that the state court did not hâve jurisdiction, 
and thus nullify the state statute. We think the proper proceeding 
is to remand the case to the state court, and this view we think sus- 
tained in Gates v. Allen, 149 U. S. 451, 13 Sup. Ot 883, 977. The 
case will be remanded to the state court at the cost of respondents. 



FRINK r. BLAOKINTON OO. 

(Circuit Court, D. Massachusetts. Aprll 29, 1887.) 

No. 618. 

t Rb>ioval of Causes — Filino of Record bt Plaintiff — Motion to Rb- 

MAND. 

Quœre, whether, after the removal papers are flled In the state court, 
and before the time allowed to défendant for flllng the record In the fédéral 
court, the plaintlfl may himself file the record, and move to remand. 
2. Samb— Time of Removal. 

The rule of the superlor court of Massachusetts requlrlng demurrers, 
answers, pleas In abatement, and motions to dlsmiss to be flled withln the 
tlme allowed by law for enterlng an appearance Is a gênerai rule of prac- 
tlce, so as to requlre that a pétition for removal to a fédéral court shall 
be flled wlthin the same period; nor Is It materlal that the rule permlts the 
court to enlarge the time on spécial cause shown. First Littletou Bridge 
Corp. V. Oonnectieut River Lumber Ce, 71 Fed. 225, affirmed, 

George E. Nutter, for plaintiff. 
Charles H. Williams, for défendant. 

PUTNAM, Circuit Judge. This is a "plea of land," or «real action," 
brought in the superior court of Massachusetts. The défendant flled 
the proper pétition and bond to remove the cause to this court They 
were filed at such a date that pursuant to the act of August 13, 1888, 
0. 866, § 1 (25 Stat. 433), the bond was necessarily conditioned for en- 
tering the copy of the record in this court at the May term, 1897. 
During the October term, 1896, of this court, the plaintiff asked leave 
to file a copy of the record, and moved this court to forthwith remand 
the case. The défendant claims that we hâve no jurisdiction to enter- 
tain this motion prior to the May term. 

The weight of authority and the reason of the case seem to be with 
tne plaintiff so far as concerns this proposition. The statute con- 
Cô ns no express provision on this topic; and the most that can be eaid 
il) regard to it is that its requirements looking to the eutering of the 
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copy of the record in the circuit court at a spécifie term raise an im- 
plication that the cause is not pending there until that time. How- 
ever, it does not expressly prohibit either party from entering such 
copy at an earlier term; and wliat it does not prohibit cannot be held 
to be a légal impossibility. Varlous expressions of the suprême court 
make it certain that, after the flling of proper removal papers, a case 
is no longer pending in the state court for any useful end ; and there 
seems to be no theory nor fiction of law which renders it illogical to 
maintain that, for practical purposes, it must be regarded as pend- 
ing in one court, if not in the other. Gross injustice would often be 
done, and great hardships ensue, if it should be held that there wa» 
an interregnum during which no court could make interlocutory or- 
ders, no matter how great the necessity; and we are not inclined to 
the TÏew that such is the law. However, in the absence of any ruling 
on this question by the suprême court, we prefer not to hazard un- 
necessarily the chance of laying a serions error in the very f oundation 
of this litigation, and we believe that the expression of our views on 
the remaining question presented to us will enable the parties to ac- 
complish seasonably practical results with safety. 

The only reason for remanding now relied on by the plaintiff is that 
the removal papers were not seasonably flled in the superior court. 
A rule of that court provides that "demurrers, answers and pleas in 
abatement, and motions to dismiss, shall be filed within the time al- 
lowed by law for entering an appearance, unless otherwise ordered by 
the court for good cause shown"; and the time allowed by law, aa 
prorided by the acts and résolves of Massachusetts (St. 1885, c. 384, 
§ 7), for entering an appearance, is ten days after the return day of 
the writ. The removal papers were not filed until after the expiration 
of the ten days named. This rule, or one of the same character, haa 
prevailed so long in ail the superior courts of judicature of Massachu- 
setts that it has become universally known as a gênerai principle of 
practice. Under a like rule of the suprême court of NewHampshire, 
in First Littleton Bridge Corp. v. Connecticut Kiver Lumber Co. (Sep- 
tember 34, 1895) 71 Fed. 225, we applied the expressions of the su- 
prême court in Martin's Adm'r v. Railroad Co., 151 U. S. 673, 14 Sup. 
et. 533, and held that the rule limited the time for flling removal pa- 
pers in the manner claimed by the plaintiff in the cause at bar. 
Judge Simonton,in Mahoney V.Association (November 7, 1895) 70 Fed. 
513, declined to follow the expressions of the suprême court, on the 
ground that they were not essential to the décision of the case referred 
to. Notwithstanding the great weight to be given to whatever comes 
from that learned judge, we do not consider ourselves at liberty to 
follow him. The expressions of the suprême court in Martin's Adm'r 
V. Railroad Co. were repeated by it in Goldey v. Morning News 
(March 11, 1895) 156 U. S. 518, 524, 525, 15 Sup. Ct. 559, in stich way 
that we must accept them as stating deliberate conclusions of that 
court which we are not at liberty to disregard. Moreover, in view of 
the delays in litigation arising unavoidably from the right of removal, 
the construction of doubtful provisions should be in favor of requiring 
the greatest diligence from parties exercising that right. 'The su- 
prême cowrt, in Martin'» Adm'r v. Eailroad Co., at page 687, 151 



808 80 FBDBRAL RBFORTER. 

U. S., and page 538, 14 Sup. C5t., gave very substantial reasons in 
favor of its expressed nile, as foUows: 

"Construing the provision now In question, havlng regard to the natural mean- 
Ing of Its language, and to the hlstory of the législation upon this subject, the 
only reasonable inference Is that congress contemplated that the pétition for 
removal should be filed In the atate court as soon as the défendant was requlred 
to make any défense whatever In that court, so that, If the case should be re- 
moved, the validlty of any and ail of hls défenses should be tried and de- 
termlned In the circuit court of the United States." 

Thèse reasons hâve been re-enforced by the final détermination in 
Kailway v. Brow, 164 U. S. 271, 17 Sup. Ct. 126, to the substantial 
effect that ail matters in abatement remain open to be pleaded in the 
circuit court in suits removed. Therefore, both authority and sound 
reason require us to abide by our former conclusions. 

The rule of the suprême court of New Hampshire did not contain 
the words "unless otherwise ordered," found in that at bar; and, in 
the case based on that rule, we noted that it was not claimed that the 
court had the power to enlarge the time. On reflection, we are sat- 
isfied that this fact is of no conséquence in this class of cases. Nearly 
every rule and statute flxing periods within which pleadings are to be 
flled give the courts power to enlarge the time, and such power ïb also 
ordinarily implied. Therefore, if this fact should be held of impor- 
tance, there would, in a very large proportion of cases, be no practical 
limit to the period within which a pétition for removal could be flled. 
It was apparently not regarded as an essential one in Bailroad Co. v. 
Daughtry, 138 U. S. 298, 300, 11 Sup. Ct. 306. 

The défendant maintains that the rule in question does not apply 
to real actions; but its whole claim in this respect resta on the fact 
that certain matters formerly pleaded only in abatement in that clasa 
of suits are now pleadable in bar, and on the other fact that certain 
matters in abatement may now be set up by answer. The flrst fact 
does not, however, reach ail matters in abatement or demurrers; 
and the second is met by a late case relied on by the défendant, — Silver 
Oo. V. Smith, 163 Mass. 262, 268, 39 N. E. 1116,— where it is stated that 
the rule of the suprême judicial court of Massachusetts as to the time 
of making défenses in abatement still stands. A study of the history 
of the practice acts of Massachusetts will show clearly that they hâve 
no such gênerai opération with référence to matters in abatement as 
supposed by the défendant. 

In conclusion, it is our opinion that, if the motion to remand be re- 
newed at the May term, it will be granted. It is ordered that the 
plaintifl's motion to remand stand over to the May term, 1897. 
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UNITED STATES V. AMEKIOAN LTIMBBR CO. et aL 

(Carcuit Court, N. D. Califomla, Aprll 19, 1897.) 

No. 12,162. 

l. Limitation of Actions— Eunnino of Statute— Commbncehbnt oi" Actios. 
Sults in equity In the fédéral courts are not deemed to be "brought" or 
"commenced," so as to stop the running of the statute, untll the suing out 
of appropriate process and a bona flde attempt to serre It. 

3. Same— Service of Phocess outsidb the Jubisdiction. 

The issuance of a subpœna to be served outside the territorial jurlsdlc- 
tion of a fédéral court, and the service thersof, is a mère nullity for ail 
purposes, and wlll not stop the running of the sta4aite of limitations in favor 
of the défendant. 

& Procbss— Extratbrhitorial Service. 

To procure the spécial order of service, or "waming order," authorized 
by Rev. St. { 738, for service on absent or nonresident défendants In the 
spécial class of sults therein mentloned, it is not necessary in ail cases to 
lay a foundatlon therefor by flrst issuing subpœnas, or by making an order 
requlrlng défendants to appear before a certain date. If the bill itself shows 
that they are absent or nonresldent, and cannot be served withln the dis- 
trict, such subpœna or order is useless and nugatory, and the "waming 
order" may be procured at once and as the flrst process. 

4 Samb— ExtkatkhbitobiaIj Process— Suit to Cancel Patent. 

In a suit by the TJnlted States to cancel a land patent, where the bill Itselt 
shows that the défendants are absent or nonresidents of the district, the 
appropriate process, and the only process whieh wiU stop the running of 
the statute of limitations, is the spécial order of service, sometimes termed 
the "waming order," provlded for by Rev. St § 738, for extraterritorial 
service in sults to enforee any équitable lien or clatm, etc., against real or 
Personal property sltuated in the district 

Bill in equity to cancel, set aside, and hâve decreed nu 11 and void 
certain patents issued by the United States to ail the lands set forth 
and described in the bill. A plea in bar was flled by the défendants 
setting up the question of the statute of limitations under the act of 
March 3, 1891 (26 Stat 1099). The complainant answered the plea 
in bar, to which answer the défendants excepted for impertinency. 

Benj. F. Bergen, Spécial Asst. U. S. Atty. 

Platt & Bayne and Butler, Notman, Joline & Mynderse, for défend- 
ant Central Trust Co. 
Page, McCutchen & Eells, for défendant American Lumber Co. 

MOEEOW, District Judge. This case cornes up on an exception 
taken by the défendants to the amended answer of the complainant 
flled by the latter to the défendants' plea in bar to the bill. The bill 
is flled to cancel, set aside, and hâve decreed null and void the patents 
issued by the United States to ail the lands set forth and described 
in the bill. The plea sets up the statute of limitations as contained 
in an act of March 3, 1891 (26 Stat. 1099), which provides that suits 
by the United States to annul and vacate any patent to timber land is- 
sued by the United States prior to the 3d day of March, 1891, shall 
only be brought within five years from the passage of said act; and it 
furthermore sets up that the présent suit was not brought within 
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rtve years f rom the passage of the act The act having been approved 
on March 3, 1891, the limitation of five years expired on March 3, 
1896. The amended answer to the plea sets up that the bill was filed 
on February 3, 1896, and within flve years from the passage of the act 
)t congress of March 3, 1891, referred to. The défendants except to 
!;his answer as being impertinent. The bill itself was filed on Febru- 
iry 3, 1896, and was therefore filed within the limitation of five years, 
which, as stated, did not expire until March 3, 1896; but the spécial 
order for extraterritorial service necessary to be obtained, under the 
provisions of section 8 of the act of March 3, 1875, reproduced as sec- 
tion 738 of the Eevised Statutes, to serve absent or nonresident de- 
fendants, was not applied for until March 5, 1896, which date was 
then two days after the five-years limitation had expired. The ques- 
tion raised by the plea, and the pleadings relating thereto, is whether 
the suit was "brpught" when the bill was filed or when the spécial 
order for extraterritorial service of process was asked for and ob- 
tained. In order to understand intelligently the issue of law thus 
presented, it will be necessary to refer, briefiy, to some of the alléga- 
tions of the bill and the proceedings relating to the issuance of process 
against the défendants. It is alleged, in the bill, that "the respondent 
the American Lumber Company is, and was at ail the times herein- 
after mentioned, a corporation created and organized under the laws 
of the State of Illinois, and that the respondent the Central Trust 
Company is, and was at ail the times hereinafter mentioned, a cor- 
poration created and organized under the laws of the state of New 
York." The complainant, therefore, knew, when the bill was filed, 
that the défendants were nonresidents of and absent from this dis- 
trict. Indeed, any controversy on this point is removed by the affl- 
davit of counsel for complainant, made on March 5, 1896, for the pur- 
pose of obtaining the spécial order for extraterritorial service. The 
défendants being, confessedly, nonresidents, the proper, and, in fact, 
the only, légal way, provided for by the laws of the United States, in 
which they could be served with process, and thereby effectually made 
parties to the suit brought against them in this district, was by ob- 
taining the spécial order of service, sometimes termed the "warning 
order," required by section 8 of the act of March 3, 1875 (18 Stat. 472; 
Rev. St. § 738). The material parts of this section in the act are as 
follows: 

"That when lu any suit commenced In any circuit court of the United States, 
to enforce any légal or équitable lien upon, or clalm to, or to remove any In- 
cumbrance or lien or cloud upon, the tltle to real or Personal property within 
the district where such suit Is brought, one or more of the défendants thereln 
shall not be an Inhabltant of, or found within, the sald district, or shall not 
voluntarlly appear thereto, It shall be lawful for the court to make an order 
dlrectlng such absent défendant or défendants to appear, plead, answer, or 
demur, by a day certain to be deslgnated, which order shall be served on such 
absent défendant or défendants. If praetlcable, wherever found; * • * or, 
where such Personal service upon such absent défendant or défendants Is not 
praetlcable, such order shall be publlshed In such manner as the court may 
direct, not less than once a week for six consécutive weeks; and. In case such 
absent défendant shall not appear, plead, answer, or demur wlthln the tlme 
so Umlted, * • ♦ and upon proof of the service or publication of sald 
order, * • * It shall be lawful for the court to entertaln jurisdictlon and 
proceed to the hearing and adjudication of such suit," etc. 
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As the suit in this case cornes within the category of cases where 
extraterritorial service of process is permitted, and it appeared, f rom 
the allégations of the bill, that the défendants were absent from, and 
nonresidents of, this district, the process which the complainant 
should hâve obtained, in the first instance, was the spécial order of 
service required by the act, and not the ordinary subpœna in equity. 
However, before obtaining the spécial order of service referred to, 
the complainant caused certain subpœnas to be issued, the force and 
effect of which may as well be considerd at the outset, before taking 
up the important question as to when suit must be deemed, in law, to 
hâve been "brought." 

The proceedings, with référence to the issuance of the subpœnas, 
were substantially as follows: On February 3, 1896, the date of the 
filing of the bill, counsel for the complainant flied a prsecipe with the 
clerk, requesting that ofQcial to issue two original subpœnas ad re- 
spondendum, returnable March 2, 1896, one to be served on the Amer- 
ican Lumber Company, in Chicago, and the other on the Central Trust 
Company, in New York. Thèse subpœnas were duly and regularly 
issued. None were issued and placed in the hands of the marshal for 
this district, such step being obviously useless, as it was known that 
the défendants were absent from, and nonresidents of, this district. 
The one directed to the Central Trust Company, in New York, waa 
served, as appears from the return thereto, by the United States mar- 
shal for the Southern district of New York on February 11, 1896. 
That directed to the American Lumber Company, in Chicago, was not 
served, being returned "Not found" by the United States marshal for 
the Northern district of Illinois. Thereupon the complainant caused 
an alias subpœna to be issued on February 18, 1896, which was served 
on February 24, 1896, as shown by the United States marshal for the 
Northern district of Illinois on bis return thereto. This process, how- 
ever, although it was served on the défendants before the statute of 
limitations ceased to run, was ineffectual for any purpose, and was 
absolutely void. In the first place, a subpœna has no effect or valid- 
ity outside of the territorial jurisdiction of the court from which it 
émanâtes. This is in conformity to the cardinal principle of jurispru- 
dence that the process of a court cannot extend beyond the territorial 
jurisdiction of the court, and that, unless expressly authorized by law, 
its process cannot be served outside of the territory over which it has 
jurisdiction. Picquet v. Swan, 5 Mason, 35, Fed. Cas. No. 11,134; Hys- 
lop V. Hoppock, 5 Ben. 447, Fed. Cas. No. 6,988; Id., 5 Ben. 533, Fed. 
Cas. No. 6,989; Parsons v. Howard, 2 Woods, 1, Fed. Cas. No. 10,777; 
Pacific E. R. V. Missouri Pac. Ey. Co., 3 Fed. 772; U. S. v. Crawford, 
47 Fed. 561; Eussell v. Clarke, 7 Cranch, 69, 99; Toland v. Sprague, 
12 Pet. 800; Levy v. Fitzpatrick, 15 Pet. 167; Herndon v. Ridgway, 
17 How. 424; Chaflee v. Hayward, 20 How. 208; Galpin v. Page, 18 
Wall. 350; Ober v. Gallagher, 93 U. S. 199; Ex parte Schollenberger, 
96 U. S. 369. See, also, Eomaine v. Insurance Co., 28 Fed. 625, and 
cases there cited. 

In Pacific E. E. v, Missouri Pac. Ry. Co., supra, it was said: 

"There is nothJng In any statute of the United States that gives to the 
process of the circuit court of the United State», In a civil case, any power to 
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brlng a party wlthin the Jurisdlctlon of that court when he Is not In and can- 
not be served wlthin the limita of the terrltory." 

And after referring to the provisions of section 738 of the Eerised 
Statutes {section 8, Act March 3, 1875), which provides for a spécial 
order of service upon absent or nonresident défendants in a certain 
class of cases, the learned judge says further: 

"But thla section does not authorlze the Issuanee of the process, either of 
summons or subpœna In chancery, to he served beyond the Umlts of the juris- 
dlctlon of the court." 

In the second place, the only proper and légal method provided by 
the laws of the United States for the service of extraterritorial pro- 
cess, in a certain class of cases, upon absent or nonresident inhabit- 
ants, is by obtaining the spécial order of service, sometimes termed 
the "warning order," as required by section 8 of the act of March 3, 
1875 (section 738, Eev. St.). That it is compétent for congress to pro- 
vide for extraterritorial service, so long as such service does not vio- 
late the constitutional guaranty of "due process of law," is well set- 
tled. U, S. V. Cravt-ford, supra; U. S. v. Union Pac. B. Co., 98 U. S. 
601. The spécial order of service, required to be obtained under the 
act referred to, is not a subpœna nor a summons. Its nature is thus 
described by the late Judge Gresham, sitting in the circuit court for 
the district of Indiana, in Forsyth v. Pierson, 9 Fed. 801, 803: 

"Thls act provides that when any défendant In a suit In equity to enfore^ 
any équitable lien or clalm against real or personal property in the district 
where the suit Is brought Is not an Inhabltant of nor found wlthin the dis- 
trict, and does not voluntarily appear thereto, It shall be lawful for the court 
to make an order dlrectlng such absent défendant to appear and plead, answer 
or demur, to the complalnant's blU on a certain day therein to be designated; 
and the sald order shall be served on such absent défendant wherever found, 
or, where such personal service Is not practlcable, shall be publlshed In such 
manner as the court shall direct. If the absent défendant fails to appear and 
plead wlthin the time limlted, the court Is authorized to entertaln Jurisdlctlon 
and proceed to the hearing of the suit. The act Is silent on the subject of the 
évidence that wlll authorize the making of an order for substituted service. 
The marshal's retum to a subpœna that one or more of the défendants cannot 
be found wlthin the district would, no doubt, authorize the court to enter 
such an order. But this Is not the only évidence that will authorize the court 
to enter an order for substituted service. An affidavlt such as was produced 
in this case Is sufflclent évidence that the défendants named In It are not in- 
habltants of the district. When It Is made to appear at the commencement of 
the suit, or at any subséquent tlme, that a défendant Is not an Inhabitant of 
the district, and cannot be found wlthin it, and will not, or does not, voluntarily 
appear to the suit, an order may be entered specifying a day for such défend- 
ant to appear and plead, answer or demur. It Is not necessary to walt and 
see If the absent défendant will not voluntarily enter hls appearance, or that 
he may be found and personally served wlth process In the district It la 
urged that equlty rule 17 fixes the appearance day for défendants In ail equity 
cases. 'The appearance day of the défendant,' says this rule, 'shall be the 
rule day after the subpœna Is made returnable, provided he bas been served 
with the process 20 days before that day. Otherwise hls appearance day shall 
be the next rule day sueeeeding the rule day when the process Is returnable.' 
The act says the absent défendant shall be ordered to appear on a day to be 
designated In the order, not on a rule day. And, furthermore, the order for 
the appearance of the absent défendant Is not a subpœna or process, wlthin 
the meaning of rule 17 or rule 15, which provides that the service of ail 
process, mesne and final, shall be by the marshal of the district, or by hls 
deputy, or by some other person specially appointed by the court for tliat pur- 
pose. The language of the act Is: 'And the sald order shall be served on 
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sueh absent défendant, If practlcable, whcrever found; or, when such service 
Is not practieable, shall be publisbed in such manner as the court shall direct.' 
The order is nowhere referred lo as process, and no particular service or proof 
of service is required." 

The essential différence between the spécial order of service under 
the act of March 3, 1875, and the ordinary subpœna, will be readily 
recognized and appreciated. A subpœna is the flrst process issued in 
equity, and is issued by the clerk of the court as of course (Rule 12, 
G en. Eq. Ruies); but it has no effect or validity outside of the terri- 
torial limita of the court from which it issues. The spécial order of 
service or "warning order," required to be served upon absent or 
nonresident défendants, under the act of March 3, 1875, does not 
issue as a matter of course. It must flrst be obtained from the court, 
and then only in the cases covered by the act. Therefore the only 
process, if it may so be termed, of any validity upon thèse nonresident 
défendants, was that expressly authorized by the act of March 3, 1875 
(section 738, Eev. St.). Under this view, the issuance and service 
of the subpœnas on the défendants outside of the territorial juris- 
diction of the court, although before the statute of limitations had 
ceased to run, was absolutely null and void, and, in law, was the 
same as if no process at ail had been issued. Harkness v. Hyde, 98 
U. S. 476; Dwight v. Merritt, 4 Fed. 614; Peaslee v. Haberstro, 15 
Blatchf. 472, Fed. Cas. No. 10,884; U. S. v. Eddy, 28 Fed. 226, and 
cases there cited. A notice must be one authorized by law, or it ia 
no notice, no matter how accurate it may be. Kuntz v. Sumption, 117 
Ind. 1, 19 N. E. 474; Allen v. Strickland (N. C.) 6 S. E. 780. Nor was 
it necessary, in view of the allégations of the bill as to the nonresi- 
dence of the défendants, first to obtain the issuance of the subpœnas 
in order to lay a foundation for the spécial order of service. This was 
discussed generally in the case of Forsyth v. Pierson, supra. And in 
the case of Batt v. Procter, 45 Fed. 515, it was held that the issuance 
of a subpœna and retum "Not found" were not prerequisites to the 
making of the application and granting of the order under the act. 
In that case, the gênerai fact of nonresidence distinctly appeared from 
the averments of the bill, as it does in the case at bar. It is true that 
Judge Dillon, in Bronson v. Keokuk, 2 Dill. 498, Fed. Cas. No. 1,928, 
intimated very strongly that the proper practice, under the act of 
March 3, 1875 (section 738, Rev. St.) would be "for the bill to aver 
the citizenship and résidence of the respective défendants; to let the 
subpœna issue against ail; and if the marshal return some of thera 
not found, and they do not voluntarily appear, the court, on a showing 
of thèse and the necessary facts, as before stated, by aflidavit, will 
make the order to appear and plead, and direct the mode of serving 
the same." But it does not appear, from the report of that case, that 
the bill alleged aiïïrmatively that the défendants were nonresidents 
of the district in which the suit was brought, as is distinctly averred 
in the bill tn the présent suit. I consider this as an important dis- 
tinguishing feature between the two cases, and one which will go far 
towards settling and regulating the practice to be pursued in obtaining 
extraterritorial service upon absent or nonresident défendants in the 
olasa of cases covered by the act of March 3, 1875. In my opinion, 
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the better, more expeditious, and more satisfactory method of pro- 
cédure, wliere tke bill allèges tlie gênerai fact of nonresidence, as in 
the case at bar, is for the complainant to apply for the spécial order 
of serrice at the outset and as the first process, thereby dispensing 
with the ordinary subpœna issued as of course. What can be the 
possible utility, eflacacy, or necessity of causing subpœnas to issue 
to be served upon nonresident défendants in another district, such 
service being absolutely null and void, or how such attempted and 
void service can afford a preliminary right to the issuance of the 
spécial order for extraterritorial service, is difiScult to imagine. Where 
the absence or nonresidence of the défendants is known to the com- 
plainant and alleged in his bill, the issuance and service of subpœnas 
would seem to be absolutely useless for any purpose. Where, how- 
ever, the bill does not disclose the gênerai fact of absence or nonresi- 
dence, then the bétter practice, as suggested by Judge Dillon in Bron- 
son V. Keokuk, supra, would seem to be to cause the subpœna to issue 
as of course, so that the court and the party complainant may be advis- 
ed, from the return thereto, whether or not the défendant has been 
found within, or is absent from, the district. But, even where the bill 
fails to disclose that the défendant is absent or a noninhabitant, still it 
seems to me that if the complainant should make the necessary affi- 
davit for the spécial order required under the act of March 3, 1875, 
this should dispense with the issuance of the ordinary subpœna. How- 
ever this may be as a question of practice, thë complainant did not 
file his aflfldavit for the spécial order of service until March 5, 1896, 
which was then two days after the period of five years in which to 
bring suit had expired. The afBdavit prayed that an order be granted 
by the court, directing the défendants to appear before the court on 
April 6, 1896, to plead, answer, or deniur to the bill. The order waa 
granted on March 5, 1896, and copies of said order were duly served 
upon each of the défendants in their respective districts. The défend- 
ant the Central Trust Company appeared specially on April 6, 1896, 
and moved to quash the service of the spécial order of service issued 
on March 5, 1896. Meanwhile, on June 22, 1896, counsel for the com- 
plainant waived, in open court, any beneflt to be derived from the 
service of the subpœna, as before stated, on the Central Trust Com- 
pany. Thereafter, on June 26, 1896, the court granted the motion to 
quash the service based on the order made on March 5, 1896. On 
June 25, 1896, the day previous to the décision of the court quashing 
the spécial order of service just referred' to, another affldavit for a 
spécial order of service was flled by the counsel for the complainant, 
which was granted, the défendants being required to appear on August 
3, 1896. Certified copies of this order were duly served upon the 
défendants within their respective districts, and on July 29, 1896, they 
appeared specially, moving, on July 30, 1896, to quash said service. 
TMs motion was denied on December 14, 1896. Thereupon the défend- 
ants appeared generally, and filed the plea in bar, setting up the 
statute of limitations, now under considération. The act which pro- 
vides the limitation of flve years reads: "That suits by the United 
States to vacate and annul any patent heretofore issued shall only be 
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brought within flve years from the passage of this act." Section 8, 
Act March 3, 1891 (26 Stat. 1099). 

The ultimate question, tlierefore, to be determined, is, as previously 
stated, wlien was the suit '*brougiit"? It is contended, on behalf of 
the défendants, that it was not "brought," in the contemplation of law, 
«ntil the spécial order for extraterritorial service on the nonresident 
défendants, as required by section 8 of the act of March 3, 1875 (Kev. 
St. § 738), had been obtained on March 5, 1896, and, as this was two 
days after the period of flve years had run, that the complainant is 
barred. It is contended, on the other hand, in behalf of the complain- 
ant, that the suit was "brought" when the bill was filed, and, as this 
was before the flve years had run out, that it is not barred. While the 
act uses the word "brought," still it bas been held, by the United 
States suprême court in the case of Goldenberg y. Murphy, 108 U. S. 
162, 2 Sup. et. 388, that there is no real différence in meaning between 
the words "commenced" and "brought." Mr. Chief Justice Waite, in 
delivering the opinion of the court, said: 

"A suit la 'brought' when, In law, It la 'commenced,' and we see no signlfl- 
cance In the fact that In the législation of congress on the subject of limita- 
tions the word 'commenced' Is sometlmes used, and at other times the word 
'brought.' In this connection the two words evldently mean the same thing, 
and are used Interchangeably." 

The court, however, declined to discuss the question as to when a 
suit is deemed, in law, to be "brought" or "commenced," as it con- 
sidered that that question, so far as the case before it was concerned, 
had been determined and was concluded by the laws of the state of 
New York, where the action had been brought, which provide when 
a suit is deemed "commenced" or "brought." While, commonly 
speaking, an action is said to be "commenced" or "brought" when 
the complaint is flled, still the gênerai rule in the United States, 
except where it bas been otherWise provided by statute, is that the 
action is deemed, in law, to be brought, so far as the défendant is 
concerned, from the time the summons or other process is issued and 
delivered, or put in course of delivery, to the oflBcer, with a bona flde 
intent to hâve the same served. Ross v. Luther, 4 Ck)w. 158, 15 Am. 
Dec. 341, and cases cited in a note to the same case. This was the 
rule in New York until it was changed by statute. In Oalifornia it is 
expressly provided otherwise, for section 350 of the CJode of Civil Pro- 
cédure déclares that "an action is commenced • * ♦ when the 
complaint is flled." But the procédure in equity in the United States 
circuit courts is not controlled by state statutes; it is ehtirely separate 
and independent of the equity rules and procédure existing in the 
state tribunals. As was well said by Mr. Chief Justice Taney in Bein 
T. Heath, 12 How. 168, 178: 

"Thé proceeding In a circuit court of the United States In equity Is regu- 
lated by the laws of congress and the rules of this court made under the au- 
thorlty of an act of congress; and the ninetleth rule déclares that, when not 
otherwise dlrected, the pracHce of the high court of chancery in England shall 
be foUowed. The eighty-nlnth rule authorizes the circuit court, both Judges 
concurxing, to modify the process and practlce in thelr respective districts." 
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See, also, Gaines v. City of New Orléans, 27 Fed. 411; Poultney t. 
City of La Fayette, 12 Pet. 472, 474. 

But, where this gênerai rule bas not been changed by statatory en- 
actment, the action, while it may be deemed "commenced" or 
"brought," so far as the plaintiff is concerned, when the complaint 
is filed, is not considered "commenced" or "brought," so far as the 
défendant is concerned, so as to stop the running of a statute of lim- 
itations, until légal steps hâve been taken to make him a party by su- 
ing out the appropriate process and making a bona flde effort to serve 
the same. In other words, the mère filing of a complaint will not 
prevent the opération of a statute of limitations unless process be 
taken out and a bona flde attempt be made to serve it. In Wood, 
Lim. Act. (2d Ed.) p. 740, it is said: 1 

"The question aa to when an action is commenced, wlthin the meanlng of the 
statute, is one wliilch has been variously dedded. In eome of the states, the 
statute itself settles thls question, but where the statute is sllent upon this point 
it may be said that an action is commenced when the writ is issued; that is, 
when it is filled out and completed with an intention of having it served. In 
any event, the issue of a process, and giving it to au offlcer for that purpose, 
clearly amounts to a commencement of an action. * • * The gênerai rule 
adopted was, and is, except where otherwise provlded by statute, that the 
statute Is suspended from the time of the sulng out of the wrlt and its bona 
flde delivery to a proper offlcer for service." 

Some of the authorities in accord with this statement of the law 
are: Whitaker v. Turnbull, 18 N. J. Law, 172; Updike v. TenBroeck, 
32 N. J. Law, 105; Clark v. Eedman, 1 Blackf. 379; Hancock v. 
Eitchie, 11 Ind. 48; Evans v. Galloway, 20 Ind. 479; Hail v. Spencer, 
1 E. L 17; Gardner v. Webber, 17 Pick. 407; Day v. Lamb, 7 Vt. 
426; Chapman v. Goodrich, 55 Vt. 354; Society v. Whitcomb, 2 N. 
H. 227; Hardy v. Corlis, 21 N. H. 356; Mason v. Cheney, 47 N. H. 
24; Cheetham V. Lewis, 3 Johns. 42; Fowler v. Sharp, 15 Johns. 323 ; 
Noël v. Noël (Va.) 25 S. E. 242; U. S. v. Eddy, 28 Fed. 226; Dwight 
v. Merritt, 4 Fed. 614. 

The same rule obtains in equity. The suit is deemed commenced 
from the time of the issuance of the subpœna and its service or a bona 
flde attempt to serve it. In Benn. Lis Pendens, § 51a, it is there 
stated : 

"It may be said generally that, at the présent day, the flllng of a bill, the 
taktng out of the subpœna thereafter, and making a bona flde attempt to 
serve it, is, in equity, the commencement of a suit, as against the défendant 
himself. Where the question is not regulated by statute, this may be said to 
be the law in ail of the states. Thls has been lie rule in England, also, since 
the statute of 4 Anne, c. 16, § 22, requiring the filing of the bill before the is- 
suance of the subpœna. Before that act was passed it was not necessaxy to 
file the bUl before the issuance and service of the subpœna to appear and 
answer, it being sufflcient if the bill were afterwards flled; the suit, as against 
the défendant himself, being then considered as commenced from the teste of 
the subpœna, as in sults at law commenced by original writs." 

See, also, to the same effect, the statements of the following text 
writers: Busw. Lim. § 365; Aiig. Lim. § 330. In Hayden v. Bucklin, 
9 Paige, 512, Chancellor Walworth, in considering the question when 
a suit in equity is to be deemed commenced, said: 
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"Prevlous to the statute of Anne (4 Anne, c. 16, § 22) It was not necessarj 
to flle the complainant's bill before the Issuing and service of the subpœna to 
appear and answer, but it was sufflcient if the bill was flled afterwards; and 
the suit, as against the défendant himself, was then considered as commenced 
from the teste of subpœna, as in the case of sudts at law commenced by origi- 
nal writs. Such appears to hâve been the décision of Iiord Nottlngham In 
the case of Plgott v. Nowear, In 1677, which Is copied by Mr. Swanston from 
hls lordshlp's manuscript notes, s Swanst. 536. And at the présent day the 
flltng of a bill and taking out a subpœna thereon, and making a bona fide 
attempt to serve It wlthout delay, may be considered as the commencement of 
the suit for the purpose of preventlng the opération of the statute of limita- 
tions, If the suit Is afterwards prosecuted with due and reasonable diligence." 

In Pitch V. Smith and Terry v. Smith, both reported together in 10 
Paige, 9, Chancellor Walworth again considered the question, and 
thus states the facts and his conclusions thereon: 

"The complalnants In both of thèse cases sent thelr bills to the clerk's office 
at the same time, nelther belng aware of the fact that the other was about 
to commence a suit against the same défendant for a slmilar purpose. But, 
owlng to a mistake, the deputy clerk who acted as the appellant's agent filed 
the blU Immedlately, and wlthout applying to the vice chancellor for an Injuno- 
tion thereon, In conséquence of which mistaie that bill got on to the files of 
the court two hours before the respondent's bill. And If the filing of the bill, 
before taking out and servlng a subpœna or making a bona flde attempt to 
serve It, was the commencement of a suit In this court, the appellant would 
hâve obtalned a préférence in payment out of the property of the défendant. 
In conséquence of thIs mistake of the deputy clerk. The fllhig of the bill, how- 
ever, Is not the commencement of the suit, although by statute the bill must 
now be flled before any process for the appearance of the défendant can be 
Issued. 2 Eev. St. pp. 179, 180, §§ 70, 76. It is true, in common parlance we use 
the expression 'filing of the bill' to dénote the commencement of a suit In chan- 
cery, Instead of referrlng to the Issulng and service of the subpœna, or the 
making of a bona flde attempt to serve It, after the bill has been flled, whlch Is 
the actual commencement of the suit In thte court" Oltlng Webb v. Pell, 
1 Paige, 564; 1 Danlell, Cm. Prac. 554. 

In Pindell t. Maydwell,7 B. Mon. 314, the facts, as stated in the opin- 
ion of the court, are thèse: Samuel Beach, having flled an answer 
which he prayed might be considered a cross bill against his co-defend- 
ant, Maydwell, in a suit in chancery, in which Beach and Maydwell 
were both défendants, but having failed to sue out process thereon, 
the plaintifif in error, Pindell, some considérable time afterwards, ex- 
hibited in his own name, as assignée in bankruptcy, a bill pûrporting 
to be an amendment to the cross bill of Beach, and caused a subpœna 
to be issued thereon and served on Maydwell. Thereupon Maydwell 
filed his answer, relying, among other matters of défense, upon the 
statute of limitations. The court, in discussing this proposition, said : 

"Whether he can avall himself of the statute or not dépends upon the time 
the suit shall be considered as having been commenced. The sutog out process 
has always been held the commencement of an action or suit (Lyle v. Brad- 
ford, 7 T. B. Mon. 111). • • * In bringing a suit In chancery, the flrst 
Btep taken by the eomplalnant Is to flle hls pétition or bill, and henee wrlters 
on this subject frequently speak In gênerai terms of thls aet as the commence- 
ment of the suit. But, so far as it relates to the défendant, the sulng out 
process against him Is the commencement of the suit, preferring the blU 
belng only preparatory to this belng done. The proprlety of the adoption of 
thls prlnêlple la illustrated very fordbly by the proceedlngs in the présent 
case. No process had been issued on Beach's cross bill for upwaxd of three 
years. Maydwell was not bound to notice it, and no suit was actually pend- 
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Ing agalnst hlm on the cross blU until process Issued thereon In the name ot 
the plalntlff In error on his bill pui-porting to be an amendment tliereon. 
* • • Where a party files a bill in chancery and neglects to take ont 
process, the statute stlU continues to run against bim, and he cannot avold 
Its effect by sbowlng that he lodged his biU In the clerk's office, or even 
flled It In open court, before the tlme had explred. It Is obvions that, although 
it might remain In that condition for any length of time, there would be no 
s»iit pending against the défendant; and if when process Issues, at any sub- 
séquent perlod, no matter how distant, It should be considered as relatlng back 
to the tlme when the bill was flled, such a doctrine would hâve the effect of 
encouraging négligence, on the one hand, and of defeating, on the other, the 
object of the statute, which was Intended to obviate any Injustice that might 
arise from the absence of testimony supposed to hâve been lost or forgotten 
through the opération of tlme." 

And the statnte of limitations was held to apply, although the 
bill had been flled before its eipiration. 

In Fairbanks t. Farwell, 141 111. 354, 358, 30 N. E. 1056, 1060, it 
was said: 

"It may well be doubted whether the mère flling of a bill In chancery, of 
Iteelf, wlthout the Issulng or service of process, is suffldent to airest the run- 
nlng of the statnte. The modem rule seems to be that the flling of a blll 
and taklng ont of a subpœna, and making a bona flde attempt to serve It, Is the 
commencement of a suit in equlty, as against the défendant, so as to pre- 
vent the opération of the statute." 

It was held that, as there was no showing that the suit was 
commenced as indicated, it would not operate to arrest the run- 
ning of the statute. But it is unnecessary further to multiply 
q notations from authorities. The rule itself, in the absence of 
statutory enactment to the contrary, seems to be well settled, and 
commends itself to the court as a wise and salutary one. The 
reason therefor is based upon the fact that the mère flling of a 
blll, unaccompanied by service or attempted service of process, 
could be used to stop the running of a statute of limitations for, 
perhaps, a very considérable period of time, during which the de- 
fendant might not be apprised of the fact that a suit was pending 
against him. This, it can very readily be appreciated, would often 
lead to gross injustice upon défendants, whose witnesses might 
die or move to parts unknown. And, if this be true with respect 
to défendants within the district, how much more so is it with réf- 
érence to défendants who are absent from, and nonresidents of, 
the district in which suit is brought. See, in this connection, the 
dissenting opinion of Mr. Justice Mulkey in Schroeder v. Insurance 
Co., 104 111. 71. None of the authorities cited by counsel for com- 
plainant militate very seriously, in my judgment, against the rule 
stated. At any rate, I prefer to adopt and follow the rule laid 
down by the authorities I hâve previously referred to as being the 
correct doctrine. In the fédéral courts the case of Bisbee v. Ev- 
ans, 17 Fed. 474, appears to be precisely in point, although the 
cases of Dwight v. Merritt, 4 Fed. 614, and U. S. v. Eddy, 28 Fed. 
226, also support, upon principle, the contention of the défendants 
that the suit is barred. The décision in Bisbee v. Evans was ren- 
dered in the circuit court for the district of Kentucky. The ques- 
tion involved was similar to that raised in the case at bar, in that 
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It related to a considération as to when a suit could be deemed 
commenced, under section 8 of the act of March 3, 1875 (section 
738, Rev. St.), against a noninhabitant défendant, so as to stop the 
running of the statute of limitations. The facts, in the case cited, 
were, briefly, that a bill was filed on May 11, 1881, by which it was 
sought to enforce a vendor's lien on a lot for the purchase money, 
evidenced by a note due February 4, 1867. The défendant Evans 
ftled a plea setting up the Kentucky statute of 15 years In bar of 
the action. To this plea a demurrer was flled. The bill alleged, 
tts does the bill in the case at bar, that Evans was not an inhab- 
Stant of the district, and could not be found in it; and, further- 
morej prayed for an order of court requiring him to appear and 
plead to complainant's bill. The bill was not swom to, but I re- 
gard this as quite immaterial to the question involved in the case 
at bar. The important fact was that the necessary afQdavit for 
the order contemplated by section 8 of the act of March 3, 1875, 
was not flled until April 12, 1883, when the "waming order" was 
entered. Barr, District Judge, in considering the question, said: 

"The plea of défendant Is upon the theory that this suit was not commenced, 
as to Drans, imtll at least this waming order was made by the court The 
complalnant insista that under the provisions of the eighth section of the Judl- 
clary act, approved March 3, 1875, the suit Is commHiced at the tlme of the 
fliing of the bUl In the office, and that the waming order cannot, by the terms 
«f this section, be made untll the suit has already commenced." 

Precisely the same contention Is made by counsel for complaln- 
ant in the case at bar. The learned judge, after reciting the ma- 
terial parts of section 8 of the act of March 3, 1875, proceeded: 

"In construlng this section we must look to the scope and object of the en- 
actment. It Is true, the suit is 'commenced' upon the flllng of the blU, for 
the purpose of taking the necessary steps to brlng the défendant, who is a 
noninhabitant, before the court This Is true in a suit against an Inhabltant, 
«nd the court may make orders necessary or proper to bring the défendant 
before the court as soon as the bill is flled. But does it follow tiiat congress 
declared in this section a suit 'commenced* against a noninhabitant of the 
district upon the mère flllng of the bill, so as to stop the running of the statute 
of limitations? If we are to look alone to the language of the section, is it 
not rather when, and only when, 'it shall be lawful for the court to enter- 
taln jurisdictlon' that the suit is 'commenced' against the nonin&abitant de- 
fendant? It seems to me that congress dld not intend, and has not determlned, 
when a suit is commenced against a défendant so as to stop the running of 
the statute of limitations, and that this court must détermine the question in 
the absence of a statute. Whenever a complalnant has in good faith obtained 
process, or, it may be, whenever he has done ail that Is necessary for him to 
do to obtain process to bring a défendant before the court, then his suit is 
commenced as to that défendant, and then the running of the statute ceases, 
and not before. In this case it was the duty of the complalnant to obtain 
process under the provisions of this section, or, at least, to bave flled an afflcla- 
vlt and moved for the proper order, and, as he dld not do this until after the 
expiration of the 15 years, the demurrer to the pleas should be overruled." Cit- 
Ing Pindell v. Maydwell, 7 B. Mon. 314; Lyle v. Bradford, 7 T. B. Mon. 111; 
Hayden v. Bucklin, 9 Palge, 513; Fitch v. Smith, 10 Palge, 9; Webb v. Pell, 
1 Paige, 564; Ross v. Luther, 4 Oow. 158; s. c. 15 Anu Dec. 341, and note. 

Counsel for complalnant, however, seeks to avoid the force of 
this décision by contending that efforts were made, before the 
statute had ceased to run, to obtain process, and that, as the r«»- 
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suit of ttese efforts, the subpœnas previously referred to were is- 
suéd and served in time, and tliat, therefore, the complainant 
cornes within the exception recognized by Judge Barr when he 
says that "whenever he [the complainant] bas done ail that is 
necessary for him to do to obtain process to bring a défendant be- 
fore the court, then hls suit is commenced as to that défendant, 
and then the running of the statute ceases, and not before." But 
the difQculty with this contention is that the subpœnas, though is- 
sued and serred before the statute had ceased to run, were void 
and of no effect for the reasons heretofore explained, and they 
were not necessary as a condition précèdent, under the allégations 
of nonresidence in the bill, to obtain the spécial order for extra- 
territorial service required under the act of March 3, 1875. In 
the second place, the afiQdavit for this spécial order was not made, 
nor the order granted, until March 5, 1896, or two days after the 
statute had ceased to run. In order that a complainant may avail 
himself of the exception stated by Judge Barr, he must not onlj 
hâve done ail that is necessary for him to do to obtain any process, 
but it must be the appropriate process, — that which, under the 
nature aad circumstances of the case, is authorized by law and 
recognized by the court as légal and effectuai service, — and, fur- 
thermore, this must be done before the statute has ceased to run, 
and not at a time subséquent, no matter how soon thereafter. This 
counsel f or complainant failed to do. The affidavit for, and spécial 
order of, extraterritorial service, as required by section 8 of the 
act of March 3, 1875 (section 738, Kev. St.), were not made until 
two days after the period of limitation provided by the act of 
March 3, 1891, had taken effect. There is no question in the case 
but that counsel for complainant were acting bona flde. But this 
feature of the case cannot operate to extend the statute of limita- 
tions. As was aptly said by Chief Justice Marshall in Mciver v. 
Bagan, 2 Wheat 25: "Courts cannot insert in the statute of limita- 
tions an exception which the statute does not contain." While the 
delay was, undoubtedly, inadvertent and unfortunate, still I fail 
to see how I can relieve the complainant from the bar of the stat- 
ute. As Vas said by the late Judge Sawyer, in the case of Kielley 
V. Mining Co., 3 Sawy. 505, Fed. Cas. No. 7,761, «the rules of law 
are rigid, and we are bound by them." The exception of the de- 
fendants to the complainant's answer to the plea in bar will there- 
fore be allowed, the plea in bar will be sustained, and the bill dis- 
missed; and it is se ordered. 
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WATKINS V. LITTLE. 

(Circuit Court of Appeals, Flfth Circuit Febniary 23, 1897.) 

No. 387. 

MoRTGAOE op HoMESTBAD— Texas Statute— EsTOPPBIi. 

In Texas, a wife who. In an application for a loan. Joins her husband In 
représentations that the lands proposed to be morl^aged, and whlch are 
contlguo-us to, but not a part of, the tract on whlch they réside, are no 
part of their homestead, Is estopped thereby, where they hâve been acted 
on tn good faith, as agalnst a title acqulred under the mortgage, when, a,t 
the tJme, they owned 200 acres In addition to the mortgaged lands, In- 
cluding the tract on whlch they actually resided, and parcels contlguous 
thereto, and also an ontlylng dlsconnected tlmber tract used In connection 
wlth the others for fuel and tlmber supplies. 

In Error to the Circuit Court of the United States for the Northern 
District of Texas. 

Tliis was an action of trespass to try title, brought by J. B. Watkiiis 
against Maria F. Little. Upon the verdict of a jury, judgment waa 
renderc d partly in favor of plaintifE and otherwise for défendant, and 
plaintiff brings this writ of error. 

The land In controversy Is described In thç pétition of the plaintiff, to wlt: 
"Sltuated In the county of Dallas, state of Texas, 160 acres ont of the Wil- 
liam Gatlin one-thlrd league survey, patented to the heirs of sald Gatlln, Jau- 
uary 5, 1874, patent No. 432; 120 acres of laod. Also 45 acres of sald sur- 
vey. Also 6 acres out of the Thomas Freeman survey, patented to sald Free- 
man, Febniary 26, 1842, by patent No. 136, Vol. 2, located about 12 miles 
Bouth, 35 degrëes eaat, from the clty o(f Dallas." Pétition charged that the 
value of sald land was $5,500; that the reasonable rental value thereof was 
1500 per year. PlalntltTs pétition was indorsed that It was broojght to try 
title as well as for damages. The défendant answered by gênerai demurrer, 
and by plea of not guUty, and stated that on the Ist day of Febniary, 1887, 
and many years prlor thereto, she, being the wlfe of William Little, and they 
belng cltlzens of the state of Texas, had lived upon the land described in 
plaintiff s petltlcHi as thelr homestead; tbat on the above date William Little 
borrowed from plaintiff, J. B. Watlilns, the sum of $3,000, and he and the . 
défendant, his wlfe, executed their promissory note of that date for sald sum 
of money, payable flve years after date, with Initerest at the rate of 6 per 
cent, per annum, payable semlannually, and they also executed and dellvered 
to the sald J. B. watldns, as trustée, thelr deed of trust of that date, by whlch 
they conveyed to the sald Watklns the land described in plalntiff's pétition to 
secure the payment of sald promissory note; that at the tlme of barrowing 
sald money the sald lands were actually resided upon and occupled as a rural 
homestead by the sald William Little and the défendant, who contlnued to 
oocupy and use sald lands as a homestead untll the death of sald William Lit- 
tle, whlch occurred on the lOth day of September, 1888; slnee the death of her 
husband, the défendant has contlnued to occupy said lands as her homestead, 
and they still constitute her homestead; that after the death of sald William 
Little the sald J. B. Watklns procured Ben. Cabell, the sherlff of Dallas 
county, to sell sald lands owned by virtue of the above-mentioned deed of 
trust, at whlch sale sald J. B. Watklns became the purchaser of sald lands 
for the sum of $1,500, and received from sald substltute trustée a deed there- 
for. The plaintiff replied to this answer by supplemental pétition, whlch con- 
talned a gênerai demurrer, and a gênerai déniai, and a spécial plea, in sub- 
stance, as follows, to wlt: That, at the tlme of the exécution of the deed of 
trust referred to In sald answer, défendant and her husband, the sald William 
Little, owned not only the lands described in sald mortgage, but about 200 
acres of other lands lylng adjacent hereto, and embraced in the surveys and 
patents of William Freeman, William Gatlin, and the Dixon league; and that 
by a wrltten statetnent and verbally the défendant and ber husband, the sald 
80 F.— 21 
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William Llttle, deslgnated thelr homestead as belng and sdtuated upon one of 
the several tracts composing thelr homestead, which was not included In sald 
deed of trust, upon wMch tract the dweUlng house In whleh the sald WnUam 
Little and the défendant resided was situated. That, In order to procure the 
Joan of $3,000 referred to in defendaat's answer, the défendant and her hus- 
t)and, the said William Little, did, by an obligation In writing of date Feb- 
rtiary 2, 1887, appoint the J. B. Watklns Land & Mortgage Company their 
agent to procure for them a loan for a term of five years, interest payable 
semiannuaUy, to be secured by bond and first trust deed upon lands therein 
described, wblch are the same lands sued upon and described in plaintifi's 
original petltaon; to which said written application, as a part of it, was ap- 
pended an affldavit made by the défendant and her husband, in which they 
stated, among other things, In substance: "That no portion of the above-de- 
scrlbed property is our homestead, or the homestead of any other person or 
persons; that our homestead, upon which we réside, and to which our title is 
perfect, consists of about two hundred acres, the same being embraced in the 
surveys and patents of William Freeman, William Gatlln, and the Dlxon 
league." That the said mortgage company, acting by and through Its proper 
offlcers, belleved that said statement made by the défendant and her hus- 
band was tnie, and, so believing, and knowing nottiing to the conti'ary, the 
said mortgage company made the sald loan to the said WUUam Little for the 
beneflt of Ellza Harris, who was then, and stiU is, a nonresident of the state 
of Texas, and who knew nothing of defendant's homestead elalm to the 
land sraed for. That, as an évidence of sald loan, the said William Little and 
défendant executed and dellvered to s^aid mortgage company their real-estate 
mortgage coupon bond, with coupons attached as specifled in said bond, ail 
payable to the said Ellza Harris, and made the said deed of trust to secure 
said bond, which deed of trust contained a provision that, in case of the death 
of said J. B. Watkins, or his refusai to aet, or other légal incapacity, then the 
acting sherifC of the county of Dallas and the state of Texas should be the 
successor of the trust. That sald deed of trust recited that no portion of the 
lands therein described wa» the homestead of the said William Little and 
défendant. That default was made In the payment of sald bond, and said 
land was sold in pursuance of its terms, and wa» purehased at said sale by 
the plaintlff, who relied, in mailing sald purehase, upon the statement made 
In the aforesald appUcatlan, and who became the purchaser of said land 
because he believed said statements to be true; and the bond, mortgage, and 
the application for the loan were attached as exhiblts to plaintiff's supple- 
mental pétition. The défendant replied to plaintiff's supplemental pétition 
by gênerai demurrer and gênerai déniai and spécial allégation: That at the 
tlme of the exécution of the papers aforesald she did not Isnow that the deed 
of trust involved the land now in dispute, but was led to suppose, and did sup- 
pose, that said deed of trust was upon other lands; that she did not then 
know that an attempt was being made to create a lien upon her homestead; 
that, if she had known that fact, she would not hâve executed said instru- 
ments; that at the time of the exécution of said deed of trust and other In- 
struments she was actually residing upon, and in peaceful possession of, sald 
lands as her homestead. The case was tried by a jury, who returned Into 
court a verdict in the following words and figures, to wit: 

"We, the jury, flnd foj: the défendant 30 acres of land north of Hutchlns and 
Lancaster road, being part of Freeman survey, and on south side remainder 
of Freeman survey, Including résidence of said défendant and enough of the 
Gatlin survey which is under mortgage to make homestead of 200 acres. We 
also find for plaintlff the remainder of said Gatlln land on extrême south of 
the land in controversy, and 6 acres known as 'John Little Place' north of 
aforesald road. W. O. Henderson, Foreman." 

Upon thls verdict a Judgment was entered partly ta favor of the plaintiff and 
otherwise for the défendant. 

On the trial, évidence was introduced tendlng to prov© the following facts, 
to wit: The plaintlff Introduced In évidence the bond and mortgage or deed 
of trust referred to and described In the pleadings of the parties, and also the 
deed made by the trustée In pursuance of sald deed of trust to the plaintlff, 
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J. B. Watkins, for the land In controversy, as alleged In sald pleadlngs; also 
that at the date of the exécution of the sald deed of trust the défendant waa 
the wlfe of William Llttle, and that they owned. In a compact body, lying la 
Dallas county, In the state of Texas, 239 acres of land, subdirided Into four 
tracts, of whlch two were sltuated on the Freeman survey, one contalnlng 42 
acres and the other 36 acres; and the other two on the GatUn snrvey, one 
of wWch contalned 45 acres and the other one 119 acres,— a substantlally accu- 
rate plat of whicb i8 hère glven, to wlt: 
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Bach of sald four tracts wïus orlglnaJly prairie land, and the whole of each 
waa In cultivatlon by William Llttle when sald mortga^e was executed by the 
défendant and William Llttle, her husband. When the mortgage was exe- 
cuted, the résidence of the said Llttle and his wife waa in the 42-acre tract 
next to and south of the Lancaster and Hutchins road, as represented on the 
plat, AU of said land was then cultivated as part of hls homestead by the 
sald Llttle. The 170 acres included in the mortgage Is designated on the plat 
by the cross marks, It belng composed of the 119-acre tract and the most 
southem 45-acre tract and the most western 6 acres of the 36-acre tract The 
sald Little also owned on the Dixon survey a tract of 75 acres, whlch was 
sltuated about four miles distant from hls résidence, and was entirely sepa- 
rated from the land above described by land belonging to other people. The 
said 75-acre tract was timbered bottom land, subject to overflow, and much 
less valuable than the othêr land. It was not Inclosed, but Little got from 
it hls flrewood and tlmber used upon and about hls résidence and cultivated 
land, there belng no tlmber upon the other land. William Llttle dled more 
than four years before the land in controversy was sold by the trustée, leaving 
his wife, the défendant, survivlng blm; and his estate was ne ver admlnis- 
tered. Both William Little and hls wife, M. F. Little, the défendant, && a 
preliminary step to the loaning of the money and the exécution of the mort- 
gage, made a wrltten application to the J. B. Watkins Land & Mortgage Com- 
pany for the loan, whlch was signed and duly swom to by each of them, in 
whlch they described by metes and bounds the 170 acres of land that thl» 
suit is brought to recover, and which they subsequently included in their 
mortgage to secure the loan from the said J. B. -Watkins Land & Mortgage 
Company as the agent of Bliza Harris, and, among other things stated in 
BBJd application, they swore "that no portion of the above-descrilsed property 
[meaning the land in controversy] is our homestead, or the homestead of any 
other person or persons; that our homestead [meaning the sald William Lit 
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tie and dépendant], upop whlch \vè reslde, and to whidi our tltle Is perfect, 
canslsts of about two hundired acres, tlie saine bclng embraced In the surveys 
and patents of Wm. Freeinan, Wm. Gatlin, and the Dixon lea^ue"; th^t the 
Sald ret)resentatlons were made before the loan -was made to the sald appli- 
çants, and for the purpose of procurlng It; . that the sald J. B. Watklns Land 
S: Mdrtgage Company belleved that sald statements were true, and was In- 
dùced by strch bellef to mâKe the said loan upon the security glven by the 
mortgage of sald land, as the agent of the sald Ellza Harris, who was a non- 
resldent, and who had no knowledge or information regardlng sald land, or 
defendant's homestead daim, or said transaction. 

The court eharged the Jury as foUows: 

"(3) In the case on triai the homestead of William Llttle and hls wlfe. 
Maria P. Little, conslsted of two hundred acres of the land aetually occupied 
and used by them as a homestead, and sald homestead, to the estent of sald 
200 acres, could not be mortgaged by the trust deed under which plaintlff 
claims If said Llttle and wlfe were livlng on It at the date of sald trust deed, 
and openly using and cultivatlng it as their homestead. If, however, you flnd 
that the land north of the Hutchins and Lancaster road and that south oi 
sald road amounted to about 236 acres, and that It was ail In use by the 
défendant and her husband on February 22, 1887, when the trust deed was 
executed (they, défendant and her husband, livlng on it, eulOvatlng and using 
It as thelr homestead), then they had the right and power to mortgage to 
plaintlff the excess over two hundred acres of their homestead land; and If 
you flnd from the évidence that the 30 acres or thereabouts on the north side 
of the road was embraced in the lands dedicated and clalmed by défendant 
and her husband as a homestead In the affidavit attached to plaintlfC's péti- 
tion, tben you may Include sald 30 acres in the 200 acres you flnd for de- 
fendant, If, under foregoing Instructions, you allow défendant 200 acres as a 
homestead. 

"(4) If you flnd 200 acres of land as a homestead for défendant, and that 
30 acres or thereabouts, referred to In paragraph No. 3, above, was a part 
thereof, then you wiU commence on the south slde of the road, and deslgnate, 
Includlng the home dwelling, enough of land to make, together wlth the sald 
80 acres on the north slde of sald road, 200 acres. 

"(5) You will flnd for plaintlff the 6 acres on the north side, known as the 
•John Llttle Place.' " 

The plalntifC requested the court to give the Jury the foUowlng three spécial 
charges, but the court refùsed to glve either of them, to wit: "Ton are In- 
structéd to flnd a verdict for the plaintlff In thls cause for the land In con- 
troversy In this suit" "You are Instructed to flnd whether défendant and 
William Little owned lands other than those In controversy In thls suit. In 
the same vlclnlty, at the tlme they made the deed of trust to Ellzabeth Harris, 
and used them In connection wlth said lands In controversy, as a homestead; 
and If you flnd that they dld so own other lands, and that such other lands 
were deslgnated by them, at the tlme of making such mortgage or deed of 
trust, as a homestead; and if you flnd that défendant and said William Llt- 
tle, In order to, procure the loan cf maney mentioned In said deed of trust, 
dld represent to the J. B. Watklns Land & Mortgage Company that said lands 
in controversy were not thelr homestead, and that said loan of three thousand 
dollars was in good faith made upon sald lands In controversy wlthout any 
knowledge that défendant and William Llttle aetually clalmed the same as 
their homestead; and If you further flnd that défendant and William Little 
did not aetually réside on the tracts of land mortgaged; and If you further 
flnd that défendant and William Little so owned as much as two hundred 
acres of land besldes the lands In controversy, Including the tract upon which 
they reslded,— then you are Instructed that défendant Is now estopped frôm 
setting up homestead claim to the land in controversy, and in that event you 
will flnd for the plaintifC the land In controversy. Yon are instructed that 
the homestead may consist of the tract ot land on which the parties may 
aetually réside, and other tracts of land not conneeted with it, includhig tlm- 
ber lands used as a source of tlmber and flrewood for the home or farm, and 
that fencing and cultivatlng are not necessary to make and coustltute Bucb 
contlguous or tlmber lands part of the homestead." 
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The learned counsel for the plalntiff In error, in their brief attacking the 
Instructions given by the trial court to the jury, say: "In giving thèse charges, 
It was intended by the court to instruct the jury that the owners of a home- 
stead In Texas, upon which they actually réside at the tlme, cannot estop or 
bind themselves by fraudulent aets or représentations. In other words, the 
charge intended to recognlze the doctrine that in Texas thé time-honored prln- 
clple of the common law that a man shall not profit by hls own fraud Is not 
In force with regard to the homestead. It Is not contended that the raie la 
ûot applicable hère, just as It is elsewhere, with regard to erery right, and ail 
spedes of property, except the homestead. With regard to the homestead 
right alone, the charge implles that the constitution of Texas permlts an 
owner who actually résides on a homestead to find, if he can, a vlctim upon 
whom he may use any and ail artifices that hls Ingennlty can suggest to 
decelve stich vlctim, and thereby, with the sanction and aid of the state and 
fédéral judlciarles, také from hlm hls projierty. The proposition is a start- 
Ung one, and it wiU be found an unwelcome one to our people. It cannot be 
dlsgulsed that expressions may be found in at least one opinion by an emlnrait 
judge of the suprême court of Texas siuggesting such an Interprétation of our 
constitution. Loan Co. v. Blalock, 76 Tex. 86, 13 S. W. 12. But it Is con- 
trary to the rule declared In other cases, and, even if the case Is correctiy In- 
terpreted, It cannot stand. No court should feel constralned to follow that 
opinion, or any case resting on It, If one can be found. In this case the 
trial court seemed to be of the Impression that our law is that in every trans- 
action with the owner of a homestead who résides on It, the opposite party 
Is coricluBlvely held to loiow that faet. The argument seems to be that ndth- 
Ing wlll excuse a person golng to deal with the owner of a homestead from 
gotng upon the land to see whether or not he résides on it. The gênerai rule 
Is that mlsrepresentations do not estop when the falsehood Is open and appar- 
ent In other words, falsehood avoids a transa,ctloD when It Is Intended to 
decelve, and actually does decelve; but it does not avold a transaction when 
It does not decelve. We do not understand that any diligence is requlred 
upon the part of the decelved person to protect himself. The principle Is that 
parties deallng with each other hâve the right to rely upon the truthfulness 
of materlal statements unless thelr falsehood Is apparent, and therefore In- 
vestlgatioii or further Inquiry not a duty. Llke possession of land Is notice 
of the rlghts of the occupant, so actual occupation of a homestead is notice. 
Both are snffldent notice, in the absence of other things. But this principle 
Is to be applled only when It stands alone, and not when It cornes In contact 
with other equally well settled and equally Important rules of law. Llke pre- 
Bumptlons, It Is a rule to be applled In the absence of évidence, and not against 
évidence. A stranger deallng with the owner of a pièce of land may be very 
well charged with the knowledge that, if he lives oh It, it may be hls home- 
stead; but he may still belleve hls dellberate représentation that he does not 
Uve on It at ail. But, In such a case as this, actually vlslting and Inspecting 
the land would not protect a stranger. He may know that the tract con- 
tains largely more than 200 acres; he may know that 200 acres, Including the 
résidence and some part of the tract or tracts, is protected as a homestead; but 
actual Inspection cannot, though he exercises the utmost diligence, enable hlm 
to know out of what particular part of the larger tract or tracts tbe exempted 
200 acres shaU be carved. He only knows that the laws of Texas permit 
the owner, In the first place, to carve out of the larger tract and designate 
the exempt 200 acres, so that the remainder of hls land may be dealt with as 
unexempt. The owner may practlce a fraud In such cases by pointing out 
land not hls own as the land set aside for hls homestead, or he may practice 
a fraud by pointing out less than 200 acres as constltutlng the 200 acres ex- 
empt, when, In fact, he knows the land so pointed out includes a mueh smaller 
acreage. How shall a stranger protect himself from such déception? Shall 
he, at hls perU, take with him maps and field notes and copies of deeds, and 
eall In a skiUed surveyor to verify Unes and measurements? We do not be- 
lleve It. Our lawB exempt a homestead from exécution and mortgages, but 
they are not Intended to exempt It from llabllity for the fraudulent déviées 
of Its owners or occupants. Though a homestead in tact, It may cease to 
be tbat for the purposes of a glven case by the deceltful and fraudulent prac- 
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tloes and arts of Its owners. We eaunot believe that It Is the purpose of 
our laws to transform our homesteads from shlelds to protect an honest peo- 
ple Into an offensive weapon wlth -whlch to decelve and plunder those who are 
unsuspeçting. This would be a différent case If tlie money lender had In 
fact known that he was taking a mortgage upon a homestead, and liad been 
strlvlng to counteract our laws merely by means of untruthful statements 
made by tlie owner. In such a case ttie lender would not hâve been deceived, 
and the principle of estoppel on account of mlsrepresentations would bave 
had no application. There are some expressions In the opinion In the case of 
76 Tex. 86, 13 S. W. 12, Indlcating that It was a case of that kind; but in 
the case now before the court there is not an intimation or a suspicion of con- 
trivance upon the part of the lender, nor anythlng to Justlfy the bellef that he 
dld not trust the statement that the mortgaged property was no part of the 
homestead of the borrowers. TJnder such drcumstances, does the law demand 
or honesty permit that défendant in error, after havins taken the lender"* 
money, shall also keep the land?" 

W. W. Leake, for plaintiflf in error. 
W. B. Gano, for défendant in error. 

Before FARDEE, Circuit Judge, and SPEER and PARLANGE, 
District Judges. 

PARDEE, Circuit Judge, after stating the case, delivered the opin- 
ion of the court. 

William Little and Maria P. Little, his wife, in 1887 owned several 
parcels of différent surveys or tracts of land, containing in ail 315 
acres, the several parcels lying contiguous to each other, with the 
exception of one timbered tract about four miles distant They 
actually resided upon one of the parcels containing 42 acres, Dut 
were cultivating the remainder, except the timbered tract, which waa 
used for timber and fuel supply. Considering the uses of the various 
parcels, they had a right, in connection with the 42-acre parcel, on 
which they actually resided, to sélect any of the other tracts (to an 
acreage not exceeding 200) as a homestead, the same to be exempt 
from f orced seizure and sale, except as permitted by the constitution 
of the state. After selecting and designating the homestead, they 
had a right to deal with the other parcels and portions of their lands 
not selected as one ordinarily deals with his own. TJnder tbese cir- 
cumstances, and in view of thèse rights, they applied to the Watkins 
Land & Mortgage Company for a loan of money, offering as security 
to mortgage a part of the lands in question, and by sworn représenta- 
tions that their homestead, upon which they resided, consisted of 
about 200 acres, and formed no part of the property proposed to be 
mortgaged, distinctly asserting that the lands which they proposed to 
mortgage constituted no part or parcel of their homestead, obtained a 
loan of a large sum of money, and secured the same by a mortgage 
upon the lands so as aforesaid sworn not to constitute a part of the 
homestead upon which they resided, and which lands so mortgaged 
did not necessarily constitute a part of the homestead unless they so at 
the time willed. The présent contention is that the sworn représen- 
tations upon which the loan was made in good faith must be dis- 
regarded, and that now the wife. Maria F. Little, her husband being 
dead, be held entitled to bave set apart to her as a homestead a large 
part of the land so as aforesaid mortgaged, because, at the time of 
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the mortgage, the Littles, husband and wife, actually resided upon 
those lands. As a matter of fact, at the time of the mortgage, the 
Littles no more resided upon the lands mortgaged than they did upon 
erery other part or portion of the 315 acres owned by them, except, 
of course, the 42-acre parcel upon which they did actually réside. 
The homestead question eliminated, the above représentations made 
by Little and wife would estop them f rom claiming, in law or in 
equity, any interest in the mortgaged lands prior in right to the title 
acquired under the mortgage; and this is too well settled to need any 
citation of text-books or adjudged cases. In Ivory v. Kennedy, 13 U, 
S. App. 279, 6 C. G. A. 365, and 57 Fed. 340, which was a case where 
Kennedy and wife and Walker and wife had obtained a loan of 
money on swom représentations that Walter Kennedy and Sarah M. 
Kennedy, his wife, and John F. Walker and Serena K. Walker, his 
wife, ail lived together as one family on the tract of land known as 
the "Old Kennedy Homestead," and that they used and occupied the 
said 200 acres as their homestead, and that they did not in any wise 
use or claim any other land as a homestead; and yet thereafter 
Serena K. Walker, as the wife of John F. Walker, claimed other 200 
acres as a homestead, the question was with référence to the form 
of decree in connection with a vendor's lien and claimed homestead 
rigl^ts, and this court said, in discussing that matter : 

"Under tiie clrcumstanees at this case, we are of the opinion that we should 
follow the précèdent set by the suprême court of Texas In a like case. We 
are the more inclined to this because It is ail that the complalnant asks, and 
because, under the facts, the demand of the défendants for aa additlonal 
homestead, In ylew of thelr représentations and affldavlt to induce the com- 
plalnant t» part with his money, is Inéquitable, and tends to operate a fraud 
upon the complainant; and, while we recognize the public policy of the state 
of Texas, as declared In Its constitution, In favor of the exemption of home- 
steads from forced sales generally, we do not thlnk that the présent is a 
case calling upon us to Invent new précédents, or to stretch the gênerai mies 
of equity. In order to glve the défendants a homestead for which, by the record, 
they hâve not paid, and which, under the law, may be, and ought to be, sold 
to satlsfy a Just debt." 

In Investment Co. v. Gapzer, 23 U. S. App. 608, 11 0. C. A. 371, 
and 63 Fed. 647, where a homestead was claimed as against alleged 
colorable vendor's lien notes, this court held that, notwithstanding 
the homestead was involved, the husband and wife were bound by 
the représentations made by them as against bona fide holders of the 
lien notes. 

In Investment Co. v. Burford, 17 C. 0. A. 602, 71 Fed. 74, which 
was a much-considered case, and in many respects similar to the one 
under considération, this court unanimously held: 

"Under thèse clrcumstanees, and under the plain provisions of the law, 
Burford had a right to designate and set apart, out of the tracts of land 
owned by himself and his wife, the homestead, not exeeedlng 200 acres, to 
which the family was entitled under the constitution of the state; and when 
he did so designate and set apart the homestead openly and aboveboard, with 
the consent of his wife, and without Infringing on the rights of others, he 
had the full right to deal with the balance of the land as free and clear 
of ail homestead rlghts, and other parties had the right to deal with him in 
regard to such land as free and clear of the homestead right. This being th« 
case, when we flnd by the undisputed évidence that. In accordance with tbc 
forma presoribed by law, Burford designated the 304 acres of the Inman su» 
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vey, upon whlch there was a dwelUng house (messuage and curtilage) formerly 
oecTipiéd by hlm and his family as a homestead, as the homestead of the fatnily, 
and on the faith thereof made a deed ctf trust of the other surveys owned 
by hlm to secure a loan from the Texas Loau Agency, and afterwards a loan 
from the complainant, we are bound to hold that Burford is now estopped by 
lawf ul covenant from claimlng, as agalnst the complainant, a homestead other 
than that se as aforesaid designated, to say nothlng of an estoppel In equlty by 
and through the récitais In the trust deed and under the affldavit made by 
hlm, and now set forth in the record." 

W,ç do not flnd the views heretofore expressed by this court in 
conflict with the gênerai trend and purport of the many décisions of 
the superior courts of the state of Texas in relation to homesteads 
and homestead rights, although individual cases may be found de- 
claring an extrême view. Such cases, however, are no more to be 
recbnciled with the gênerai run of décisions of the suprême court of 
Texas than they are with the décisions of this court. 

The charge given by the court in the présent case is in conflict with 
the views heretofore expressed by this court and with the law of the 
case. The second charge which was reguested by the plaintiff below 
and refused by the court, to wit : 

"Tou are Instructed to flnd whether défendant and William Little owned 
lands ott(er than those In controversy in this suit, in the same viclnlty, 
at the tlme they made the deed of trust to Blizabeth Harrls, and used them, 
In connection with satd lands in eontroverfey, as a homestead; and if you flnd 
that they dld so own other lands, and that such other lands were designated 
by them, at the tlme of maklng such mortgage or deed of trust, as a home- 
stead; and if you flnd that défendant and said William Little, In order to 
procure the loan of money mentioned in said deed of trust, dld represent to 
the J. B. Watkins Land & Mortgage Company that said lands in contro- 
versy were not thelr homestead, and tliat said loan of three thousand dollars 
was in' good falth made upon said lands In controversy, without any Imowl- 
edge that défendant and William Little actually claimed the same as thelr 
homestead; and If you further flnd that défendant and William Little dld not 
actually réside on the tracts of land mortgaged; and if you further flnd tliat 
défendant and William Little so owned as much as two hundred acres of land 
besldes the lands In controversy, Including the tract upon which they re- 
slded,— then you are instructed that défendant is now estopped from setting 
up homestead clalm to the land lu controversy, and in that event you wiU flnd 
for the plaintiff the land In controversy. ïou are instructed that the home- 
stead may conslst of the tract of land on which the parties may actually 
réside and other tracts of land not connected with It, Including timber lands 
used as a source of timber and flrewood for the home or farm, and that 
fenelng and cultivatlng are not necessary to make and constitute such con- 
tlguous or timber lands part of the homestead," 

— Appears to be in accord with Ivory y. Kennedy, Investment Oo. v. 
Ganzer, and Investment Co. v. Burford, supra, and the law of the 
case. 

The judgment of the circuit court is reversed, and the case is re- 
manded, with instructions to grant a new trial, and thereafter pro- 
ceed in accordance with law, and the views expressed in this opinion. 

SPEEK, District Judge (concurring). I cannot wholly agrée with 
the views of the majority of the court, although I concur to a certain 
extent in the judgment of reversai. The action of the circuit court of 
the Northern district of Texas, from which the appeal is taken in this 
case, seems to be in accordance with the décisions of the highest 
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court of appeal of that state. However thèse may vary from the views 
with regard to similar controversies wliich may be entertained else- 
where, they must be regarded as controlling a question of title to laud 
in that state. The action is trespass to try title, and is pending at 
law. The plaintiff must recover on the strength of his légal title, and 
in accordance with the décision of the highest appellate court of Texas 
he has no title to the main body of the land, for the reason that it is 
the rural homestead of the défendant. This fact is found by the jury, 
and there is nothing in the way of évidence set out in the record, 
except in the particulars hereinafter mentioned, which would justify 
the court in disregarding or setting aside that flnding, The finding 
is itself Bupported by the décision of the Texas court of appeals in 
Pellat V. Decker, 72 Tex. 581, 10 S. W. 697. The court observes in 
that case: 

"Pellat and wlfe actually and oontlnuously used the property as thelr home 
from 1872 until thls action was brought; and this, as to such property, Is the 
coneluslve désignation of homestead, against which no déclaration to the ctm- 
trary can be allow«d any weight. The law provides a method, when the 
rural homestead Is of a larger tract, whereby the homestead may be deslg- 
nated, and the excess subject to exécution Identifled." 

It is true that the défendant. Maria Little, and her husband, William 
Idttle, then in life, made an afiQdavit that no portion of the property 
in controversy was their homestead, or the homestead of any other 
person or persons. This aflâdavit is the same instrument which pur- 
ports to appoint J. B. Watkins their agent to secure the loan upon 
which the plaintiff's supposed title is based. Now, it is plain from 
a careful perusal of that instrument that the plaintiff, Watkins, was 
not the agent of Maria Little and her husband, but was the agent of 
the lendér. In illustration of this, the same instrument makes the 
applicant swear that "the answers to the following questions given 
by aflfiants are fuU and correct: What is your indebtedness? How 
much live stock and other property in addition to real estate hâve 
you, — ^horses, mules, cattle, hogs, poultry, machinèry, implements, 
etc.?" It makes the applicants for the loan swear to the character 
of the land, and in the paper there are several blanks, which indicate 
that it is merely a printed form, prepared for carrying on the business 
of the J. B. Watkins Land & Mortgage Company, of Laurens, Kan. 
Thèse questions are manifestly put in the interest of the lender. Sim- 
ilar expédients hâve been resorted to by other companies engagea 
in lending money, and in order to avoid the laws of the state against 
usury. See Security Co. v. Gay, 33 Fed. 636. The principle decided 
in that case was afSrmed by the suprême court of the United States 
in Trust Co. v. Fowler, 141 U. S. 384-415, 13 Sup. Ot. 1-9. It cannot 
be doubted, therefore, that the plaintiff, as the agent of the lender, 
had knowledge of the existence of his homestead. In point of fact 
it did not exist, and the only reraaining question is, does this aflSdavit, 
however unconscionable it may be, estop the party making it from 
the assertion of homestead rights? In the case of Loan Co. v. Bla- 
lock, 76 Tex. 86, 13 S. W. 12, the borrower made a sworn application 
for a loan, in which he stated that the land was not his homestead; 
that he owned another tract, therein described, which he and liis 
family occupied as a homestead. The court said: 
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"The constitution forbldding the flxing on the homestead of liens other than 
Buch as are thereby expressly, permitted, no estoppel can aiise in favor of a 
lender wlio is attempting to secure a lien on tlie liomestead in actnal use and 
possession of the family, based on déclarations of the husband and wife, made 
orally or In writing, contrary to the fact. To hold otherwise would prac- 
tlcally abrogate the constitution. If property be homesteaded in fact and law, 
lenders must understand that Uens cannot be fixed ui)an it, and that déclara- 
tions of husband and wife to the contrary, if made, must not be relied upon. 
They must fuither understand that no désignation of homestead contrary to 
the fact will enable parties to évade the law, and incumber homesteads with 
liens forbidden by the constitution." 

It cannot be said that the plaintiff was a bona fide purchaser with- 
out notice. The facts were sufiacient to put him on inquiry, and he 
is, therefore, chargeable with notice of ail he could hâve ascertained 
if inquiry had been made. Nor did he, at the sale by the substituted 
trustée, succeed to the rights of a bona fide purchaser without notice, 
which might hâve protected him,even though he had actual notice him- 
self. He was, as we hâve stated, the agent of the lender; and, since he 
had notice of the homestead, the principal also had notice, ajid was not 
herself entitled to be treated as a bona fide purchaser. The case, 
therefore, is in ail respects différent f rom that of Hazzard v. Fitzhugh 
(decided at the présent term) 24 C. C. A. 232, 78 Fed. 554. There the 
plaintiff was the bona fide purchaser of a security similar to that 
on which the plaintiff hère relies. She, however, bought a title which 
came through a third person, and, however colorable the transaction 
might hâve been between those who were parties to the device to 
defeat the Texas law, so far as she was concerned, she was entitled 
to be treated as an innocent purchaser. Hère, however, the plaintiff 
knew, or might hâve known, the fact of the homestead. But it is 
insisted that he was misled by the fraud and turpitude of the défend- 
ants, and because of that fraud he ought to recover, What seems to 
be a suflScient reply to this is the fact that we are in a court of law, 
and, if the facts set up in this answer are true, and the fraud is so great 
as would avoid the estate created hx behalf of the défendants by the 
constitution of the state of Texas, it is an équitable cause of action, 
and cannot be maintained at law in an action of trespass to try title. 
In that respect also the case differs from that of Hazzard v. Fitzhugh, 
supra, where the proceedings were pending and disposed of in a court 
of equity. In one respect only do I think the judgment should be 
reversed. The défendant and her husband owned 315 acres of land, 
made up of flve tracts. Of thèse, four of the tracts, aggregating 242 
acres, were contiguous, and one tract of 73 acres was some four miles 
distant from the others. The four tracts were originally prairie lands, 
and were in cultivation by defendant's husband, and upon one of 
them was situate the family mansion. From the 73-acre tract the 
family got their accustomed supply of firewood, and their supplies of 
timber used about the cultivated land. The défendant and her hus- 
band mortgaged 170 acres out of the four tracts, and in the written 
application for the loan made a sworn statement that the 170 acres 
was not homestead property, and that the other portions of the lands 
not mortgaged (some 145 acres, including the 73-acre tract) consti- 
tuted the homestead. The actual homestead in use may be described 
as in the brief of defendant's attorney: "A mansion house with ad- 
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joining land." Bout. Law Dict. and Worcester. "The place of resi 
deuce; the place where he lives." Philleo v. Smalley, 23 Tex. 502. 
This définition might be applied, however, to a tract of 1,000 acres as 
well as to one of 200 acres. The exempted homestead, however, under 
Texas law, is deflned by the constitution as follows: "The homestead 
shall consist of not more than two hundred acres of land which may 
be in one or more parcels with the improvements thereon." As stated 
by the suprême court of Texas in Brooks v. 'Chatham, 57 Tex, 32 : 

"The constitution expressly proTldes that the rural homestead may consist 
of one or more parcels, and the fact that they may be distant several miles 
the one from the other Is Immaterlal; and In many cases, to enahle the head 
of the famlly to malntaln a prairie farm, It may be neeessary to hâve wood- 
land, which can only be obtained at a distance even as great as was the dis- 
tance between the two tracts of land in thls cause claimed to be the home- 
stead of the appellants; but when the lands are separated there must be such 
use as wlll amount to a désignation of homestead of the subsequently ao- 
qulred parcel as f uUy as the same would be required In the original homestead. 
The constitution does. not détermine how the homestead shall be designated, 
but its protection Is extended only to that which is homesteaded. Nor hâve we 
any statute which provides how the désignation of the homestead shall be 
made, which is to be regretted."* 

It cannot be doubted, therefore, that prior to the création of the 
plaintiff's lien in this case the entire 315 acres was, so far as use could 
make it so, the actual homestead of the défendant and her husband, 
but that the constitution gave its protection to an undeflned 200-acre 
tract only out of the whole tract. When the homestead consists of 
more than 200 acres, the excess is subject to désignation, and its 
désignation may be compelled by the creditor, if not voluntarily by 
the owner (Rev. St. 1879, arts. 2346-2364), and thèse statutes are 
cumulative only (Id. art. 2366). The mortgagee in the case at bar was 
put on notice by the application for the loan that the lands proposed 
to be mortgaged lay in the same surveys and same neighborhood as 
that stated to constitute the homestead upon which was the mansion 
house, and the tracts actually touch each other. And yet it con- 
tented itself with the loose statement that "our homestead, upon 
which we réside, and to which our title is perfect, consists of about 
two hundred acres; the same being in the surveys and patents of Wm. 
Freeman, Wm. Gatlin, and the Dixon league." It is very clear, there- 
fore, that under the Texas law the 145 acres not mortgaged must be 
increased to the extent of 55 acres out of the tract mortgaged to make 
the requisite exemption under the Texas constitution. I think it 
equally clear under the Texas law that where the actual homestead 
in use consisted, as in this case, of 315 acres, the défendant and her 
husband could, prior to creating a lien on the excess over 200 acres, 
voluntarily designate which part of the 315 acres would be their ex- 
empted homestead. The attorney for the défendant does not deny 
her right to make such désignation within certain limits after crédit 
given, bi^t does dispute her right to make such- désignation prior to 
crédit given, and as a basis of crédit. There is quite a différence, 
however, between restricting the limits of a homestead below the 
200'acre tract exempted by law and deflning the particular fuU 200 
acres exemption out of a still larger body of lands. It was certainly 
never intended to eut off the right of landowners to raise money on 
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the ex<!ess over 200 acres. The case of Railway Co. v, Winter, 44 Tex. 
612, cited bj defendant's attorney to the point that where the tract 
consista of more than 200 acres the homestead exemption allowed to 
the head of the family must be taken out of that portion of the tract 
contiguous to that upon which the improvements are situate, and that 
he will Bot be permitted to pick over the différent tracts to make up 
the 200 acres exempted, seems to be addressed to the idea that, as 
the creditor's right accrued before a désignation of the particular 
exempted tract out of a large body of lands, an équitable adjustment 
of the rights of the parties, standing somewhat in the relations of 
tenants in common, would require that the head of the family should 
take bis 200 acres contiguous to the improvements, vehich are made 
his by the law. But this principle certainly cannot be invoked to 
enable the debtor to undo a désignation of a homestead made by him 
upon the faith of which he obtains money, and extend it to his other 
lands, not so designated. As the head of the family and the wife 
designated at the time of the loan certain tracts- as the homestead, 
they are estopped from denying that the land thus designated con- 
stitutes a part of the homestead. And to the extent that thèse parts 
designated as homestead fall short of the 200-acre exemption allowed 
by the constitution, the défendant is èntitled to go upon the part mort- 
gaged to complète the 200-acre exemption; but no further. 

This View of the case makes the 73-acre tract necessarily a part of 
the homestead, and, in effect, sustains the sixth assignment of error, 
leaving the other action of the circuit court undisturbed. 



THOMPSON et al. v. N. T. BUSHNBLL OO. 

(Circuit Court, D. Connectlcut Aprll 28, 1897.) 

No. 884. 

1. Reb Jubicata— Extent of Estoppel. 

Unless it appears from the record or consistent extrinsic évidence that 
the particular matter soug-ht to be coneluded was necessarily trled and de- 
termlned, so that the judgment could not hâve been rendered wlthout de- 
cldlng It, there Is no estoppeL 
8. Same— Deckeb m Patent Suit. 

Where a decree sustains one clalm of a patent, but there te nothlng, elther 
In the decree or the opinion, showing whether another clalm is or Is not valid, 
the défendant In a second suit Is not estopped from contestlng its validlty. 

This was a suit in equity by Harry G. Thompson and others against 
the N. T. Bushnell Company for alleged infringement of a patent. 
The cause was heard on defendant's motion for leave to amend ita 
answer. 

John K. Beach, for complainants. 
Phillipp, Munson & Phelps, for défendant. 

TOWNSEND, District Judge. Motion to amend answer. The 
complainants herein, by the usual bill, ask for an injunction and ac- 
counting by reason of the alleged infringement of their patent, No. 
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328,019, granted October 13, 1885, to Tliaddeus Fowler. The défendant 
moves to amend its answer by adding thereto the names of certain 
persona alleged to hâve previously known and used said improvement, 
in order to lay the foundation for introducing newly-discovered évi- 
dence that the patentée was not the first or original inventor thereof . 
Complainants object to said amendment on the ground that the ques- 
tion of validity is res adjudicata. In a fonner litigation upon the 
merits between the complainants and certain vendees of G. W. Grif- 
ân & Co., the court entered a formai decree dismissing the bill. 
Thompson v. Jennings, 66 Fed. 57. Complainants thereupon flled a 
disclaimer, and brought this suit against another vendee of said Grif- 
fln & Co. It appears from the pleadings and the opinion of the court 
that the questions of validity of the two claims of said patent and of 
infringement were in issue, and that the court found that the flrst 
daim of the patent was valid. Complainants contend that the opin- 
ion of the court is évidence of what matters were actually adjudicated 
therein, and that such gênerai decree of dismissal cannot be claimed 
to qualify the adjudication of the issues actually litigated and de- 
termined. It is unnecessary to deny this contention, or to afflrm the 
contention of défendant as to the eflect in thiff action of said dlH- 
claimèr, or of the language of the court in constraing the first claim 
of said patent In order that said former judgment should operate 
as an estoppel, it is essential that there should be certainty to every 
intent. IJnless it appears from the record or consistent extrinsic évi- 
dence that the particular matter sought to be concluded was neces- 
sarily tried or determined, se that the judgment could not hâve been 
rendered without deciding it, there is no estoppel. Russell v. Place, 
94 U. S. 606, 610. Hère, whatever may be claimed from the opinion 
of the court as to the flrst claim or infringement thereof, neither the 
opinion nor the decree shows whether the second claim of the patent 
is or is not valid. Therefore, within the rule laid down in Packet 
Co. V. Sickles, 5 Wall. 580, the défendant is not estopped to make the 
amendment aa prayed for. The motion is granted. 



KINQ V. ELKHORN & S. B. LAND TRUST et aL 

(Olrcnlt Court of Appeals, Fourth Circuit May 4, 1897.) 

Ihjuwction— Aqeeement of Parties. 

In a suit to enjoln the cattlng of timbcr by a défendant pendlng eject- 
ment, the parties Sied in court an agreement that défendant mlght continue 
to eut tlmber, but should deposlt ail the royalties therefrom in bank, to 
remaln uhtll rendltion of Judgment In the ejectment suit; and that, "upon 
either party securing a judgment" in the trial court, he should be permitted 
to withdraw "ail the accumulated royalties," on giring bond to the losing 
party satisfactory to the court, pendlng any appeal, etc. In the ejectment 
suit plaintiff recovered only a portion of the lands sued for. ffeW, that 
plalntlff was only entltled to withdraw an amount of royalties apportionable 
to the lands recovered. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Virginia. 
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Daniel Trigg (M. F. Stiles and Sipe & Harris on the brief), for ap- 
pelant. 
S. C. Graham, for appellees. 

Before GOFF and SIMONTON, Circuit Judges, and BEAWLEY, 
toistrict Judge. 

SIMONTON, Circuit Judge. This case cornes up on appeal from 
the circuit court of the United States for the Western district of 
Virginia, at Abingdon. On the 7th April, 1894, the appellant filed 
his bill of complaint against the appellees in the circuit court of 
the United States for the Western district of Virginia. The bill, 
after stating the jurisdictional facts, alleged: That the complain- 
ant therein was the owner in fee, entitled to the possession of, and 
in actual possession of, "ail that portion lying in the said county 
of Buchanan of the tract of five hundred thousand acres of land 
which was granted by the commonwealth of Virginia to Robert 
Morris by patent of June 33, 1795." Then follows a f uU and minute 
description by metes and bounds of the land in the patent. That 
the land is wild land, covered by a heavy growth of marketable 
timber, constituting its chief value, which complainant was about 
to utilize. That the défendants, without right and without leave 
of complainant, hâve come on the land, and are cutting and remov- 
Ing trees and timber of great value therefrom. Then follow other 
statements showing the facility with which ail this could be done. 
The bill prayed an injunction. Upon the flling of the bill a rule 
to show cause why an injunction be not granted was issued, and 
a restraining order was entered. The défendant the Elkhorn & 
Sandy Eiver Land Trust demurred, and sustained the demurrer 
with an answer. The entire claim of complainant was put in issue, 
and his title denied, the défendant asserting title in itself. W. 
M. Ritter, who was also a défendant, filed his answer, admitting 
that he was cutting timber on this land, and averring that he did 
this under the authority of a lease from his co-defendant, the law- 
ful owner. A copy of this lease is in the record. Replication was 
flled on 21st May, 1894. On 23d May, 1895, an agreement was 
entered into between the complainant and the Elkhorn & Sandy 
River Land Trust and W. M. Ritter, and on the 24th February 
a copy of that agreement, signed by ail the parties by their attor- 
neys, was filed in court as a part of the cause, leave having been 
given for that purpose by the judge, on notice to the parties there- 
to. This agreement provides: (1) That Ritter should go on and 
eut and manufacture ail timber mentioned in his contract (above 
referred to) on the tract of land known as the "Greenbrler Tract," 
in Buchanan county, part of a 2,093-acre survey. (2) That he de- 
posit ail royalties or sums due for said timber as they become due 
in the National Exchange Bank at Lynchburg, Va., subject to the 
order of the United States circuit court for the Western district 
of Virginia, there to remain on deposit until the trial of the action 
of ejectment pending between the complainant and the défendants, 
or until the royalties shall be withdrawn by the parties to this 
agreement, (3) The third makes provision for the speedy trial of 



KINQ V. ELKHORN & S. E. LAND TRUST. 335 

the action of ejectment (4) "That upon either party securing a 
judgment in the trial court upon said action of ejectment, the pre- 
vailing party, upon giving a sufiQcient bond, payable to the losing 
party, with security satisfactory to the court, shall be pennitted 
to withdraw ail the accumulated royalties from said bank, and 
shall collect from said W. M. Eitter ail subséquent royalties as 
they become due, pending any appeal that may be taken by the 
losing party to a higher court, and until the final détermination 
of said action." The construction of thèse words is the crucial 
question in this case. 

The next step in the case, as shown by the record, is a notice 
signed by the attomey of the complainant, to the défendants, that 
he will move on the Ist day of December, 1895, at 10 a. m., before 
Hon. John Paul, one of the judges of the court, at Harrisonburg, 
for an order directing the National Exchange Bank of Lynchburg 
to pay to complainant ail moneys deposited by Eitter with said 
bank under the stipulation. The motion came on to be heard 
on 5th December, and the order of the court thereon was duly 
made and filed. It recites the appearance of the parties before the 
court, the notice served on the défendants, the production by the 
complainant, in support of his motion, "of a judgment of this court 
on the law aide thereof" in a cause of H. 0. King, plaintiff, against 
the Elkhorn & Sandy Kiver Land Trust et al., défendants, In 
ejectment, entered on 4th December, 1895, giving the words of the 
judgment, with a full description of the land found in détail by 
metes and bounds; and then adds: 

"Whereupon the court, consldering the said agreement and the said Judg- 
ment, doth adjudge, order, and deeree that the said H. C. King Is not entltled 
to recover the whole of the said f und and the future amounts that may become 
due from the said W. M. Eitter for timber hereafter eut upon the land In 
oontroversy In this cause, but only so much of the said fund so deposited, and 
whlch may hereafter accrue from future cutting, as may hâve accrued or may 
hereafter accrue from the land which was recovered In the said judgment; 
and that the défendant the Blljhom & Sandy River Land Trust is entitled to 
recover so much of said fund as accrued, or may hereafter accrue, from the 
residue of the 2,003-acre tract named in said Judgment. And thereupon the 
court doth direct that an account be talien and reported by Samuel M. Gra- 
ham, who is hereby appointed a spécial commissioner for the purpose, show- 
ing the amount and the value of the timber eut by the said Eitter upon either 
side of the Une of the said land named In the said Judgment." 

Then we find the report of the commissioner, showing that of 
the timber eut by Ritter some of it was on the land recovered 
by complainant in the ejectment suit, and some on the land of 
défendants, and that of the royalties paid by Ritter $1,717.02 be- 
longed to complainant, and 11,839.19 properly belonged to the de- 
fendant the Elkhorn & Sandy Eiver Land Trust. This report 
was conflrmed on 6th May, 1896, and the bank, acting as depos- 
itary, was ordered to distribute the fund in accordance with it. 
At the request of complainant this order was suspended for 60 
days from 9th May, 1896, to give him time to appeal therefrom, 
and to give a supersedeas bond. It was then suspended for a fur- 
ther period of 30 days from 9th July, 1896, for the same purpose. 
Soon thereaiter complainant moved before Judge Paul for leave 
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to file a bîll of reyiew, and tMs motion was refused 23d July, 1896. 
Leave was granted to the complainanf to appeal to this court, and 
the cause cornes hère on several errors assigned. 

As the bill of review seeks to coirrect errors on the face o<f the 
decrees of the 5th of December, 1895, and the 6th of May, 189C, 
and as a bill of review will lie only for errors of law apparent 
on the record (Bridge Co. v. Hatch, 125 U. S. 1, 8 Sup. Ct. 811), 
we will examine the errors assigned to thèse decrees. The flrst 
three assignments of error relate to the decree of 6th May, 1896. 
They proceed expressly upon the ground that the funds in the 
hands of the bank were not under the control of the court, were 
net subject to the orders of the court, and therefore not disposable 
of by the decree mentioned. The parties mentioned in the record 
were duly before the court. The complainant wanted an injunction. 
The défendants wished to go on with the cutting of the timber. The 
issue between them was undecided. Both were in periL If the com- 
plainant failed, his liability on his injunction bond was a serions one. 
Delay injured the défendant, and cutting timber exposed it to loss in 
case the décision went against it. They could each hâve applied to the 
court for sonle sort of relief. They preferred to conf er with each other 
before doing so, and, having conferred and agreed, they put their 
agreement in writing, and âled it as a part of the cause. Thence- 
fbrward it came within the purview of the court. More than this, 
ail the royalty payable by Ritter for the timber both sides had 
agreed he should eut was deposited in the National Exchange 
Bank of Lynchburjg, subject to the order of the United States cir- 
cuit court for the Western district of Virginia, The money, even 
in the event of perfect succès®, could not be drawn ont by the 
prevailing party except with security satisfactory to the court. 
Hère we see ail the parties to this case make their compact be- 
tween themselves a part of the proceedings of a cause in court, 
and in that compact provide that it be held subject to the order 
of the court, not to be drawn out without ita supervision and active 
co^operation. It is difflcult to understand how the appellant could 
say that the funds in the hands of the bank were not under the 
control of the court, or not subject to the order of the court His 
own action in giving the notice of 2d December, 1895, and in 
making his motion of 5th December, 1895, contradicts his assign- 
ments of error. The diflSculty in the mind of the appellant shown 
in thèse and ail the other assignments of error seems to be this: 
He complains of the proceeding by which the court reached its 
conclusion. But this proceeding was instituted by himself. He 
gave notice of his motion, applied to the court for the fund, and 
produced the évidence upon which he made his application. This 
évidence was, by the agreement, a part of the record in the suit 
in ejectment The agreement had spoken of and had provided for 
a speedy hearing of the action at law, and had provided that the 
accumulating fund, subject to the order of the court, should be 
paid to the prevailing party in the action of ejectment upon his 
securing his judgment In order to ascertain who was the pre- 
vailing party, it became necessary to know what was at issue in 
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the action of ejectment, what the plaintiff claimed, and what lie 
obtained. If he succeeded in obtaining ail that he claimed, the» 
to him belonged ail the fruits of victory. But if he succeeded in 
obtaining only a part of what he claipaed, then surely he could 
not be entitled to the same resuit as if he had established his 
whole claim. The presiding judge saw.this. Perhaps he himself, 
on the law side of his own court, knew exactly what, and how 
much, the complainant did succeed in recovering by his suit. But 
he did not use this knowledge on the equity side of his court. He 
referred it to his commissioner, to ascertain and ûx the right of 
the complainant as found for him by a jury. He did not disre- 
gard or annul the fourth clause of the agreement between the 
parties. He considered it, and put his construction upon it, and 
acted upon this construction. The appellant stands on the words 
of his agreement, and insists that, having secured a judgment, he 
was entitled to ail the money on ail the royalties on ail the tim- 
ber on ail the land he claimed. By the same narrow and technical 
construction, if, after claiming and suing for 3,010 acres of land, 
the jury had found that he had a good title to 10 acres, he could 
demand the value of the timber on the 3,000 acres. The appellant, 
of his own accord, came into equity, and he must do equity. We see 
no error in the decree of the court below, and it is affirmed. 



PHENIX INS. CO. T. SCHULTZ,! 

(Circuit Court of Appeals, Fourth Circuit May 8, 1897.) 

No. 203. 

1, Recbivers— PowEK TO Sue. 

A reeelver of a corporation, appoînted by a state court, wlth powêr to 
coUect its assets and to sue therefor, eau sue lu a fédéral court to euforce 
spécifie performance of an alleged coutract of Insurance on coriwrate prop- 
erty. 77 Fed. 375, afflrmed. 

8. Mailing op Lbttbrs — Prbsumptions. 

When a party allèges that he duly malled a letter, the court muet pré- 
sume that the requlrements of the law as to stamping, etc., were complled 
wlth. 

I. InSUBANCE— COMPLETION OF CONTRACT. 

After extended correspondence between certain Insurance agents and the 
brokers representlng a corporation desirlng Insurance, the agents tele- 
graphed the brokers, "With spécifie form, can write $10,000 at 90 cents, If 
It wlll help you." On the same day the brokers aceepted this offer by 
mail, saying that they Inclose forms, which they "trust wlll be spécifie 
enough and satisfy the companles." Before recelpt of -this letter and In- 
closures, the property was destroyed by flre. Beld, that the mailing of 
the letter left it unsettled whether the forms Inclosed were sufBclently 
spécifie to satisfy the agents, and hence there was no meeting of minds, so 
as to form a blndlng contract. 77 Fed. 375, reversed. Brawley, District 
Judge, dissentlng. 

Appeal f rom the Circuit Court of the United States for the Western 
District of Virginia. 

1 Rehearing denied May 14, 1897. 

80 F.— 22 



838 80 FEDERAL REPOIITER. 

T. J, Kirkpatrick and John M. Slaton, for appellant 
Waller K. Staples and B. B. Munford (H. A. Latane and William 
Beasley, on brief), for appellee. 

Before GOPF and SIMONTO]!^, Circuit Judges, and BRAWLEY, 
District Judge. 

GOFF, Circuit Judge. This is an appeal from a decree entered in 
the cliancery cause of J, C. Schultz, receiver of the Franklin Brass 
Company, against tlie Phénix Insurance Company of Brooklyn. The 
suit was instituted in the circuit court of Botetourt county, Va., on 
the 9th day of September, 1895, and removed, by appropriate proceed- 
ings, to the circuit court of the United States for the Western district 
of Virginia, by which court the decree complained of was entered on 
the 26th of September, 1896. The bill allèges: That the Franklin 
Brasè Company was, in the year 1891, the owner of certain real and 
Personal property, which is fully described, situated at Buchanan, 
Botetourt county, Va. That, being desirous of insuring said prop- 
erty, the Company authorized J. B. Moore & Co., Insurance brokers, 
doing business in Richmond, Va., to procure Insurance for the term of 
one year against loss or damage by flre on such property, as follows: 
$33,000 on machinery, machines, etc., including patterns; |18,000 on 
buildings; and |5,000 on stock, material, and supplies. That J. B. 
Moore & Co., in July, 1891, applied to P. J. Otey & Co., Insurance 
agents, doing business at Lynchburg, Va., for such insurance, who, 
after exarnination of the matter and inspection of the property, ac- 
cepted the risks for the amount of |40,000, and delivered policies for 
the same to the insured. That, when thèse policies were reported 
to the insurance companies by their said agents, several of them ob- 
jected to the form of the policies, of which J. B. Moore & Co., repre- 
senting the Franklin Brass Co., were promptly advised. That P. J. 
Otey & Co. then requested that the policies should be returned, in 
order that the form might be changed, and that new policies contain- 
ing the required spécifie form might be issued. That the Franklin 
Brass Company authorized their said brokers to makethe proposed 
changes, and to procure the insurance in accordance therewith. That 
J. B. Moore & Co., on September 1, 1891, representing the Franklin 
Brass Company, wrote P. J. Otey & Co., representing the insurance 
companies, returuing the old and giving instructions as to the new 
policies desired; and that this communication was replied to on the 
2d of September, 1891, in which correspondence the form of the poli- 
cies and the sums that could be placed in'diiïerent companies, as also 
ihb rate of insurance, were referred to and discussed, but no agree- 
ment was reached. That on September 3, 1891, P. J. Otey & Co. 
sent the following telegram from Lynchburg to J. B, Moore & Oo., at 
Ri«hmond, having référence to said insurance, viz.; "With spécifie 
form, will write ten thousand at ninety cents, if it will help you." 
That J. B. Moore & Co., in a letter to P. J. Otey & Co., concerning 
the insurance, dated the 3d September, 1891, referring to such tele- 
gram, used this language, viz.: "We also hâve your telegram that 
you i-an place 10,000 at 90c., and trust you will do so, as we would 
like get it as low as possible. The amount on the patterns, that 
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is to be */*• of the entire insurance, is to be dedncted from the 
amount wanted on machinery. As in our hurry we sent you the total 
amounts wanted on the différent items, we haven't any way of figur- 
ing it ont ourselves. In sending the policies, we would be glad if 
you would return the original mena, sent you. We will be glad to re- 
ceive policies from you as early as convenient. Send us policies for 
the full amount of the original order sent you." That on the ith Sep- 
tember, 1891, at about 1 o'clock p. m., a are occurred, by which ail of 
said property was destroyed, the loss upon each item being greatly in 
excess of the aggregate insurance thereon. That, prior to said fire, 
P. J. Otey & Co. had indicated their willingness to insure said prop- 
erty, a full description of which, as also a division of the amounts of in- 
surance on the several kinds of property, then being in their posses- 
sion, with insurance placed amounting to |10,000, at 90 cents on the 
$100, if the assured, through its agents, would prépare a spécifie f orm, 
which it was alleged was duly prepared and deposited in the post 
oflQce at Eichmond, addressed to P. J. Otey & Co., on the 3d of Sep- 
tember, 1891. That this form so mailed was satisfactory to said 
P. J. Otey & Co., as représentatives of the insurance companies, and 
was accepted by them without objection. That, soon after the fire, 
said J. B. Moore & Co., as agents of the Franklin Brass Company, ap- 
plied to P. J. Otey & Co. for the policy which they had agreed to fur- 
nish, and for the name of the company they had issued it for, tender- 
ing at the same time the premium therefor, and that they refused to 
deliver said policy, and declined to give the name of such company. 
That the plaintifl had been theretofore, by a decree of the circuit 
court of Botetourt county, in a cause therein pending, duly appointed 
receiver of said Franklin Brass Company, and fully authorized to 
takë ail necessary steps to coUect its assets and discharge its liabili- 
ties. It was also set forth in the bill that the plaintifl had been but 
lately before informed that it was the Phénix Insurance Company of 
Brooklyn for which said P. J. Otey & Co. so acted in the telegram of 
September 3, 1891, and that at that time they were the duly-author- 
ized agents of said company, having in their possession policies of 
insurance signed and executed by its ofiScers, which they were au- 
thorized to fin and deliver. The plaintifl therefore charged that in 
considération of a premium of |90, which the Franklin Brass Com- 
pany, through its agents, agreed to pay, which was acquiesced in by 
P. J. Otey & Co., the said défendant did, on the 3d day of September, 
1891, agrée to insure for one year therefrom the Franklin Brass Com- 
pany against loss and damage by flre to its said property in the sum 
of $10,000, in the proportions on said property theretofore agreed 
upon, and also that the défendant did then and there agrée to write 
out and deliver a policy for the same. The prayer of the bill was 
that the défendant be required specifically to perf orm the said agree- 
ment to insure the property and deliver the policy ; that it be ordered 
to pay to the plaintifl the sum of $10,000, the amount insured, less 
the premium of $90, with interest on the residue; and for further 
gênerai relief. 

To this bill tlie défendant flled a demurrer, which, after argument 
and considération, the court overruled, for reasons set forth in an 
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opinion flled an<J made a part of the record, which so fnlly and dearlj 
stàte the questions involved that tliis court, in disposing of tlie as- 
signment of error relating to the demurrer, adopts the same, and 
quotes it in full, as follows: 

"First ground of demurrer: That the receiver cannot sue on the contract 
sought to be enforced in thls suit. The decree of the circuit court of Botetourt 
county, appointing the plaintiff in ttils suit receiver of the Franklin Brasa 
Company, expressly confers upon hlm the power to take any necessary step 
to get in the assets of the company, and for that purpose to bring such suits 
as may be necessary. Thls decree Is the charter of hls powers and authority, 
and Imposes on him the duty of collecting and reduclng Into possession the 
assets of the company of which he Is made receiver. And as he bas succeeded 
to, and Is invested with, ail the rlghts, powers, and authority of the corporation 
of which he is made receiver, he, in the opinion of the court, is the proper 
person to bring this suit. The corporation itself, belng in thé hands of a 
receiver, could not maintain this suit. The individual stockholders could not 
do it, and there Is no one else but the receiver who could do it. 

"Second ground of demurrer: That the blU, while alleglng that the letter 
containing the form of policy was duly mailed by J. B. Moore & Co., at 
Bichmond, to P. J. Otey & Co., at Ijynehburg, fails to allège that the said 
letter was duly stamped. The court thinks that the allégation that the letter 
containing the said form of poUcy was duly mailed carries wlth It the presump- 
tion that it was duly stamped, which was a requirement of law and the pre- 
requisite to mailing. When a party allèges that he duly mailed a letter, tha 
court must présume that he complied with the requlrements of law, and 
stamped the letter. If it were material to allège the particulars as to the 
manner and mode of mailing the letter in question In this suit, such particular- 
Ity is rendered unnecessary by the allégation in the bill that the said letter was 
duly recelved by P. J. Otey & Co. 

"Third ground of demurrer: The third ground of demurrer advanced in 
the argument by counsel for the défendant Is that the plaintiff does not flle 
wlth his blll the contract which he prays to hâve specifleally performed. The 
blll allèges that the plaintiff, through hls agents, J. B. Moore & Co., a few 
days after the flre which destroyed the property, applied to P. J. Otey & Ce, 
the agents of the défendant, for the policy which they agreed to furnish, and 
for the name of the company for which they were acting, and at the same 
time tendered them the premlum therefor, but that P. J. Otey & Co. refused 
to dellver the policy or to glve them the name of the company for whleh 
they were acting. From thls It appears that the only évidence of the agree- 
ment to Insure which the plaintiff could flle Is the correspondence between 
J. B. Moore & Oo. and P. J. Otey & Co., which correspondence constltutes the 
agreement to insure, relled on by the plaintiff In thls suit The défendant 
demands that the plaintiff shall flle wlth hls bill, as part thereof, In order 
to maintain this suit, the contract of Insurance, which is the policy Itself. If 
he were aDle to do thls, there would be no necessity of thls suit, the object 
of whieh Is to compel the défendant to carry out its agreement to insure by 
executlng the policy of Insurance contracted for. 

"The demurrer la overruled." 

The défendant flled its answer, not admitting any of the allé- 
gations of the bill relating to the negotiations charged to hâve 
taken place between J. B. Moore & Co., representing the Franklin 
Brass Company, and P. J. Otey & Co., as agents for the Insur- 
ance companies, and demanding full and proper proof of the same. 
It denied that any such contract as was set forth in the bill 
was ever made, and claimed that the negotiations referred to 
therein were not consummated, and that they never grew into a 
binding contract between the parties, and insisted that it was well 
understood between the parties that the correspondence and ne- 
gotiations mentioned should not be considered as a contract un- 
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til the entire matter, in form and substance, had been submitted 
to and approved by the Insurance company. Défendant also de- 
nied that the plaintifE had lately theretofore become informed that 
it was the Phénix Insurance Company of Brooklyn for which P. 
J, Otey & Co. acted and spoke in the telegram of September 3, 
1891, and it alleged in its answer that the Franklin Brass Com- 
pany was fully advised on that subject in September, 1892, and 
that the delay in bringing the suit was without excuse. To this 
answer the plaintifC filed the usual replication, and the proofs were 
duly taken. The testimony of quite a number. of witnessea was 
taken, and ail the correspondence, both letters and telegrams, be- 
tween the insurance agents, relating to the transactions concem- 
ing the insurance in controversy, was produced, as were also copies 
of the policies of insurance flrst issued, and of the amended 
"forms," as subsequently prepared for the then proposed insur- 
ance. Before the case came on to be heard, the plaintifE flled ex- 
ceptions to the defendanfs answer, which the court overruled, but, 
as this action of the court is not now before us for review, the same 
will not be f urther ref erred to, and is mentioned only as a proper 
statement of the history of the case. The défendant then moved 
the court for permission to flle an amended answer, ofiEering in 
support of the same the afSdavit of one of its counsel; but the 
court, on considération of the matters involved, overruled that mo- 
tion, and this action is assigned as error by the appellant, but it 
will not be necessary to again refer to it, as the conclusion we 
reach disposes of the case on other grounds also raised by the 
appellant. The case was then heard on the bill, answer, replica- 
tion, and testimony, and the court entered a decree directing that 
the défendant pay to the complainant the sum of |10,000, with 
interest thereon from the 4th day of September, 1891, until paid, 
with the costs of this suit, less the sum of $90, as of the 3d day 
of September, 1891. From this decree the appeal we are now to 
dispose of was allowed. 

The contract as relied upon by the plaintifE is claimed to hâve 
been made — to hâve been in fact the resuit of the letters and tele- 
grams passing — between J. R Moore & Co., representing the 
Franklin Brass Company, and P. J. Otey & Co., agents for the 
défendant; and the object of the suit is to enforce by the decree 
of the court the contract of insurance so entered into, or, in other 
words, for the spécifie performance of the same. The circum- 
stances under which the insurance was originally efEected, the 
reasons why the companies flrst issuing policies were dissatisfled 
and recalled them, hâve already been in substance fully set forth, 
about which there is no contention. The second effort then was 
to obtain policies free from the objectionable forms and the blanket 
provisions of those that had been condemned by the insurance com- 
panies. Much of the correspondence between the parties had no 
direct bearing on the real question at issue, and it was only of- 
fered for the purpose of placing fully before the court ail the 
facts bearing upon the insurance of the property, — those relating 
to the canceled policies as well as those desired, — and as tending 
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to explain the language used in some of the letters and telegrams, 
as also in the forms of policies proposed. The main contention 
between the agents appears to hâve been as to the "form," which, 
the testimony shows, has no référence to the printed conditions 
on the policies, but only to the written part, which sets forth the 
property insured, its location, and the divisions of Insurance on 
each item. It is also shown that a "spécifie form" of policy is 
one that covers a separate amount on each building, and a sep- 
arate amount on the contents of each building, and that a blanket 
form of policy covérs more than one building under one item of 
the policy, or a building and its contents, or the contents of more 
than one building. The flrst policies were objected to because the 
form was not spécifie, because it was in fact blanket in character. 
Keeping ail this in view will enable us to properly understand the 
language used in the letters and the telegrams, from which it is 
said that the eontract results. 

After considérable correspondenee between the agents of the par- 
ties hereto, in which ail of the matters relating tO the proposed 
Insurance, and especially the forms of the policies, had been dis- 
closed, P. J. Otey & Co., on the 3d day of September, 1891, sent 
to J. B. Moore & Oo. this message by wire, viz.: "With spécifie 
form, can write ten thousand at ninety cents, if it will help you." 
The reply to this was by letter of the same date, deposited in 
the mail at Richmond, and directed to P. J. Otey & Co., at Lynch- 
burg. In this letter, J. B. Moore & Co., after referring to other 
matters connected with the application for insurance, used this 
language, viz.: "We also hâve your telegram that you can place 
10,000 at 90c., and trust that you will do so, as we would like to 
get it as low as possible." This, the plaintif? below claims, is the 
offer to insure, made by the défendant, through its agents, which 
was accepted by the plaintiff's agent on the same day. Does the 
évidence support this contention of plaintiff that a eontract of 
insurance was consummated by the writing and mailing of the let- 
ter of September 3, 1891? It is insisted that when J. B. Moore & 
Co. deposited their letter in the post office at Richmond, on the 3d 
of September, eo instanti the eontract was consummated, and could 
not afterwards be changed or repudiated by either P. J. Otey & 
Co. or by the company they represented. Where a eontract is 
sought to be established by letters or telegrams, it must appear 
from the direct terms of the same that both sides hâve agreed to 
one and the same set of propositions. If any new matter is intro- 
dueed into the answer, or anything is left by the offer to further 
détermination, no eontract has been entered into. If the reply 
does npt in every particular comply with the offer, it will not make 
a eontract. 1 Chit. Cont. (llth Am. Ed.) 15; 1 Pars. Cont. (6th 
Ed.) 476; Edichal Bullion Co. v. Columbia Gold Min. Co., 87 Va. 
651, là S. E. 100; Minneapolis & St. L. Ry. Co. v. Columbus Roll- 
ing-Mill Co., 119 U. S. 149, 7 Sup. Ct. 168; Springs Co. v. Harri- 
son (Va.) 25 S. E. 888; Gtoulding v. Hammond, 4 C. C. A. 533, 54 Ped. 
639. If, by the telegram of September 3d, P. J. Otey & Oo. did not 
reserve the right to détermine whether or not the "spécifie form" was 
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such SB had been required by the previous correspandence, then the 
claims of the appellee that the contract was closed when the let- 
. ter of J. B. Moore & Co. of that date was deposited in the Eich- 
mond post office must be conceded. In such cases the authorities 
almost unif ormly hold that the acceptance dates froin the posting 
of the letter or the sending of the telegram. Adams v. Lindsell, 
1 Barn, & Aid. 681; Duncan v. Topham, 8 C, B. 225; Tayloe v. In- 
surance Ck)., 9 How. 390; Trevor v. Wood, 36 N. Y. 807; Sanders v. 
Fruit Co., 144 N. Y. 209, 39 N. E. 75; Hunt t. Higman (lowa) 30 N. 
W. 769; Yonge v. Society, 30 Fed. 902. 

In the light of the correspondence and the spécial objections 
that had theretofore been raised as to the "form" in the policies, 
we are unable to hold that it was the Intention of the agents of 
the défendant, in sending the telegram mentioned, for the flr«l 
time in the history of the negotiations conceming the insurance, 
to transfer absolutely to the judgment of the agents of the party 
asking for insurance both the character and the sufficiency of the 
one matter that had caused, down to that time, the refusai of the 
défendant to perfect the insurance requested. We flnd nothing in 
the record to justify this contention. The letter of J. B. Moore 
& Co., by which it was insisted that the contract was consum- 
mated, does not sustain the position taken by appellee. While 
it inclosed the "form," the writers were not confident that it woulè 
satisfy the companies, but they trusted that it would be spécifie 
ehough. They evidently recognized that P. J. Otey & Co. had the 
right to pass upon the question of the spécifie character of the 
forms they were inclosing them, and they knew that, if said agents 
of the défendant did not approve of the same, the insurance would 
not be perfected. We gather from the évidence that such was 
the understanding of ail the parties concerned, and, independent 
of that, we think the ofEer contained in the telegram was one that 
reserved to the sender thereof the right to take further action 
after a reply had been received. That the forms inclosed in the 
letter of September 3d were not "spécifie," in the sensé that that 
Word is used by insurance men, is conclusively shown by the tes- 
timony, and is apparent from the correspondence had between the 
parties; and that such forms were not of the character indicated 
by the letters of J. B. Moore & Co., especially their letter of Sep- 
tember Ist, is so évident as not to admit of question. The claim 
that such forms were in accordance with the understanding of the 
parties, and of the kind called for in the telegram of the 3d Sep- 
tember, is negatived by the letter of the agents of the Franklin 
Brass Company, dated September Ist, as well as by other portions 
of the correspondence, and is based only on a violent presump- 
tion. It would be most inéquitable to hold that J. B. Moore & 
Co., by inclosing such forms, could bind the défendant to a con- 
tract that was profEered by its agent contingent upon the fumish- 
ing of a spécifie form by the party desiring insurance. Holding, 
as we do, that P. J. Otey & Co. reserved the right to pass upon 
the sufiiciency of the spécifie form called for in the telegrams, it 
follows that the posting of the letter at Eichmond did not operate 
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to consummate the contract If the telegram had read, "Fonn is 
spécifié and eatisfactory; will write ten thousand at ninety cents," 
then, we think, the letter would hâve closed the contract, unless 
there was the further understanding between the parties that the 
matter was to be submitted to the final décision of the défendant 
Company, at its home office. On that point we do not flnd it nec 
essary to pass, in view of the conclusion we hâve reached that 
there was no contract of Insurance to submit to the défendant- 
for, as P. J, Otey & Co. reserved the right to pass upon the f orm 
of the policy, and as they did not receive the letter containing it 
until after the property had been destroyed, they refused to fur- 
ther consider the same. The fire occurred during the afternoon 
of the 4th, and the letter was received by them on the evening of 
that day.. Had the offer made in the telegram been such that the 
contract could hâve been consummated by mailing a letter at Rich 
mond, then it would hâve been immaterial when the letter was re 
ceived, or whether it was ever received; nor would it hâve been 
material when the fire occurred, if within the time covered by the 
policy. That the minds of the contracting parties had not reached 
an agreement when the fire took place is shown, not only by the 
communications passing between them immediately thereafter, 
but also by the déposition taken and filed in this cause. There- 
fore no contract of insurance existed as between the Franklin 
Brass Company and the défendant at the time the property was 
burned, as the parties had not agreed upon ail the essential terms 
necessary to complète the same. At that time an important élé- 
ment of the contract, about which there had been much contro- 
versy, was still open and undetermined. 

We do not consider and dispose of other questions raised by 
the assignments of error, and discussed by counsel, flnding it un- 
necessary, as, in any event, for the reasons already set forth, the 
decree appealed from must be set aside. It is therefore ordered 
that said decree be reversed, and that this case be remanded, with 
instructions to dismiss the bilL 

Eeversed. 

BEAWLEY, District Judge. I dissent. I am of opinion that 
the negotiations and correspondence led up to an agreement as 
to the amount, terms, and form of the policy; that Otey & Co., 
the agents of the insurance company, by their telegram of Sep- 
tember 3d, agreed to write a policy for |10,000 at 90 cents, if the 
"spécifie form," which had been the subject of voluminous corre- 
spondence, was satisfactory. When Moore & Co., in compliance 
with this telegram, mailed the "spécifie form," they were bound 
in a binding contract, if the form complied with the requirements, 
which the correspondence had set forth in détail. That Otey & Co. 
would be equally bound if the "spécifie form" inclosed met ail their 
demands is equally clear; that is, if it met the assent of their 
minds in the shape in which it was, requiring no further or other 
modiflcatiooi, — if it was such a "spécifie form" as their minds con 
ceived at the time their telegram was sent. That it did so is proved 
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by the fact that, immediately upon ite receipt, they began to write 
a policy in accordance with it. There can be no doubt that but 
for the fire the poUcy wpuld hâve been delivered. If that is so, then 
we haye hère that agreèment of minds upon ail essential points nec- 
essary to consummate a coutract, and that agreement was reached 
before the ûre occurred. 



GIBBONS V. ANDERSON et aL 

(Circuit Court, W, D. Mlchlgan. Aprll 21, 1897.) 

L Natiowal Banks — Dutt and Liabilitt of Dirbotobs — Malfeasahck o» 
Ofpickhs. 

The duty of the board of dlrectors la not dlscbarged by merely selecting 
offlcers of good réputation for ability and Integrity, and then leavlng the 
affaira of the bank In their bands, wlthout any other supervision or examina- 
tlon than mère Inquiry of euch offlcers, and relylng upon their. statements 
until Bome cause for suspicion attracts their attention. Hie board Is bound 
to tnaintah) a supervision of the bank's affairs, to hâve a gênerai imowledge 
of the character of the business and the macner in which It Is conducted, 
and to know at least on what securlty Its large Unes of crédit are glven. 

t, Sahb — Insolvbncv— Suit bt Rbcbivbb against Diebctors. 

A recelver of a national bank may sue the dlrectors to hold them respon- 
Blble for the malfeasanee of the managing offlcer, when it appears that they 
were so négligent as to make practically no examination of its books or 
affairs, and to hold meetings only at rare intervais, and then to limit their 
business almost whoUy to the élection of dlrectors and the déclaration of 
dlvlâends. In such case their Uabillty for losses should begin at a tlme 
when they ceased to discharge the duty of giving proper supervision to 
the conduct of the bank's affairs. In the clrcumstances of the présent case, 
they were held Uable from the time when, by reason of the failure to eam 
dlvldends for more than a year, their attention should hâve been drawn to 
the neeessity of making a thorough examination. ' 

Hearing on Pleadings and Proofs. 

Fletcher & Wanty (A. C. Denison, of counsel), for complainant 
Pitz Gerald & Barry (J. W. Champlin and N. O. GriBwold, of 
counsel), for défendants. 

SEVERENS, District Judge. The bill in this case was flled by 
the complainant, as receiver of the City National Bank of Green- 
ville, to establish the liability of the défendants, Poster and An- 
dersen, who were directors of the bank, for négligence in the per- 
formance of their duties as such, which it is alleged bas resulted in 
a heavy loss to the bank and its creditors. The bank was organ- 
ized April 28, 1884, with a capital stock of $50,000. It suspended 
on the 22d day of June, 1893. The complainant was appointed re- 
ceivÊr thereof by the comptroller of the currency flve days later, 
and on July 1, 1893, entered upon the discharge of his duties. 
The total liability of the bank to its creditors. at the time of its 
failure was $237,733. The nominal value of its assets was about 
$326,000, but the total net amount which the receiver bas been able 
to realize from the assets îs only about $40,000. This resuit is cer- 
tainly a very startling one, and the enormous loss in the liquida- 



346 80 FEDERAL REPORTER. 

tion of the bank's assets calls for an inquiry for its causes. And they 
are not far to seek. The défendants were members of the boaxd 
of directoiTS from its organization to the date of its suspension. 
Le Roy Moore was another director, and, either in the capacity of 
cashier or président, was its managing ofiScer during the whole 
of the bank's opérations. If during part of the time another per- 
son was cashier, he was only nominally such. Moore dominated 
the bank, and exercised the functions of cashier. Upon investiga- 
tion it tums out that substantially from the beginning Mocre em- 
ployed the bank for the promotion of bis own business enterprises, 
and, to a steadily increasing amount, bas in one way and another 
diverted its funds to bis own use, to the estent that at the date of 
the suspension of the bank he was indebted to the bank upon paper 
of which he was the maker in the sum of $36,263.63, and as indors- 
er in bis own name in the sum of $44,819.59. He was also liable 
as indorser under the name of Le Roy Moore & Co. in the sum 
of $17,419.97. 'No other personthan Le Roy Moore was liable for 
thèse indorsementa of Le Roy Moore & Ca; the other member 
having long since been discharged by the renewal of paper and 
the extension of crédit without bis knowledge, — that flrm having 
been dissolved in 1887, and the liabilities thereof assumed by Moore. 
There was also in the bank at the time of its suspension, repre- 
senting part of its assets, paper upon which the Stanwood Manu- 
facturing Company was maker to the amouiit of $8,750, and upon 
which it was indorser, $67,748.54, amounting in ail to $76,498.54. 
This Stanwood Manufacturing Company was a business concem 
of which Moore was the owner, with a trifling exception. He owned 
2,400 of the 2,500 shares of $10 each, and, so far as appeara, 
only 20 other shares were taJien The books of the company show 
that $15,000 only of its capital stock were paid in, and this by 
Le Roy Moore's individual promissory notes, upon which he never 
made any payment. The bank had a chattel mortgage on ail its 
property, and the sum of $3,500 was the sum realized out of the 
sale of that property under this mortgage. Over $63,000 of paper 
held by the bank, upon which the Stanwood Manufacturing Com- 
pany was indorser, consisted of accommodation notes made by the 
employés about the factory of the Stanwood Manufacturing Com- 
pany, and was worthless. This paper was ail unloaded upon the 
bank by Moore in the prosecution of bis own enterprises, and oper- 
ated practically as a crédit to himself. For a number of years prior 
to the suspension of the bank he was a borrower from it, either 
upon his own name, or under a guise so thin as to be tran^sparent, 
to an amount grossly in excess of the légal limit. The comptroller 
in his letter of October 14, 1892, states that at the last examina- 
tion he was directly indebted to the bank in the sum of $29,565. 
In ail thèse ways, direct and indirect, Moore converted the assets 
of the bank to .hi^ own use, and in the end it appears that for ail 
thèse large sums which Moore had obtained, and which were rep- 
resented by paper which he had employed for that purpose, amount- 
ing to $172,768.88, only a very little can be realized. Moore made 
a trust deed of ail his property to secure the debts he owed to the 
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bank, out of which not more than $12,000 to $15,000 can be real- 
ized. This is the resuit, nat of a single fraud, nor of a group of 
contemporaneous frauds, practiced by Moore, but, as already stated, 
it is the conséquence of malversation of the funds of the bank f rom 
about the beginning of its history. It is needless to go into détail. 
The books of the bank show that he was going deeper and deeper 
into the funds of the bank, and, under one cover or another, con- 
verted of its assets more than three times the amount of its cap- 
ital stock. The défendants, who were directors ail this time, say 
that they were ignorant of anything wrong in the affairs of the 
bank until their eyes were opened to the facts by its failure. 
Greenville is a small place, of only about 3,000 inhabitants, and 
the défendants resided there. The volume of the business of the 
bank was comparatively small, — certainly not so large but that 
the most cursory examination of the gênerai features of its busi- 
ness by any one having ordinary business intelligence would hâve 
disclosed the truth. It is contended by the directors that they did 
not in fact know how Moore was carrying the substance out of it, 
and it is the more charitable view to take of their conduct to the 
extent that supine négligence is more, easily excused than active 
fraud. There is in the record the testimony of witnesses stating 
that at the time of the failure of the bank thèse défendants declared 
that they trusted ail to the président, and that they knew but lit- 
tle of the bank's affairs, relying as they did upon their confidence 
in the management. But what else can be said than that, if they 
had notice of the facts, they were culpable, or that, if they did not 
know them, they were grossly négligent and inattentive to their 
duties? The testimony convinces me that the latter is the fact, and 
that their négligence and lack of interest was so prof ound that not 
even the disclosures and the warning contained in the letter of the 
comptroller of October 14, 1892, and which, pursuant to his re- 
quest, was brought to their attention, aroused them from the stu- 
por which beset them; for the situation was in no wise redeemed, 
and grew steadily worse without the moving of a hand by the di- 
rectors to save it. Prom the time of their élection the board of 
directors seems to hâve slumbered over the affairs of the bank 
while its managing offlcer was plundering it of ail that it owned, 
and much that belonged to others. Once in a while there seems 
to hâve been some faint conscionsness, but nothing which indicates 
any activity. But they say, and hâve called witnesses to prove, 
that acting in accord with the usage and custom of national banks, 
and having called into the management a person in whom they had 
entire confidence, which was justified by his réputation, and com- 
mitted the affairs of the bank to him, they were not bound to hâve 
doubt and distrust of his correct dealing until something occurred 
which should arouse suspicion. And this is their défense. The 
learned counsel for the défendants puts the question thus: 

""Wliether a dlreetor in a national bank is Indivldually liable for loss to tlie 
bank accruing througli anotlier director, viz. Its président, when sueh mis- 
management was not known to or partidpated in by tlie directors souglit to be 
cbarged.'^ 
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Or, in another fdnnî 

•'WTietlier an Indlvldual dlreetor In a national bank Is liable In hls tadlvldual 
càpaelty for ail losses occasloned by the mlsmanagement of the bank's affalrs 
by a trusted offleer tteoU^h the neglect of the board of dlrectops to meet and 
egcamlne Into the affaira Of the bank." 

Thèse questions présent in the most favorable light for the dé- 
fendants what is undoubtedly the substance of the inquiry upon 
the facts wliich. existed in this case, and which is, in short, this : 
Whether the duty of the board of directors is discharged by the 
sélection of ofiicers of good réputation for ability and integrity, and 
then leaving the aflairs of the bank without any other supervision 
or examination than mère inquiry of the oflflcer, and relying upon 
his statements until some cause for suspicion attracts their at- 
tention. Section 9 of the national banking act, being section 5147 
of the Bevised Statutes, provides that: 

"Èach dlreetor, when appolnted or elected, shall take an oàth that he wlU, 
Bo far as the duty devolves on hlm, dUlgently and honestly admlnister the 
affalrs of snch association." 

And by section 5145 It is declared that the aflairs of such as- 
sociation shall be managed by not less than flve directors. The 
oath which the director is required to take, that he will diligently 
and honestly administer the affalrs of such association, indicates 
the scope of his obligation. The management of the bank is cast 
upon the board of directors. The duty of managing and adminis- 
tering the affairs of the bank by the board of directors has been 
differently construed in décisions bearing upon this subject, but 
it is not necessary for me to analyze the cases, or to reconcile their 
apparent différences. Some of them hâve gone to a length which 
in my opinion is extremely dangerous to the public safety, and, if 
generally applied, would make thèse banking associations, which 
were désignée! to supply the people of the country with financial 
institutions hedged about with security on which their confidence 
might securely rest, the objects of doubt and distrust. The rule 
of décision by which my judgment in the présent case must be 
guided is laid down in the case of Briggs v. Spaulding, 141 U. S. 
132, 11 Sup. et. 924. Much of the discussion in that case was de- 
voted to the considération of the spécial circumstances upon which 
rested the charges made against the several directors. Those cir- 
cumstances hâve little or no reaemblance to those of the présent 
case, and not much aid is afforded by that part of the discussion; 
for, as the court in that case observed, each case must stand upon 
its own facts. The directors in that case were held to be excusa- 
ble. One very important and noticeable différence between that 
case and this is in the fact that the question there was narrowed 
down to one of fact, as to whether the défendants were fairly lia- 
ble for not preventing loss by putting the bank into liquidation 
within 90 days after they beoame directors, the préviens condition 
of the bank being admitted to hâve been good, whereas in the prés- 
ent case the défendants' neglect runs through quite a number of 
years. But the court laid down certain gênerai rules by which 
the obligation of directors of national banks is to be tested; that 
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is to say, they declarc whiB-t is the minimum of that obligatioiL 
Chief Justice Fuller, deliveriti^ the opinion of the court, sàid: 

"We bold that dlréctorè muet exercise ordlnary care and prudence in the ad- 
ministration of the aCfairs of a bank, and that this includes gomething more 
than officiatlng as flgnireheads. They are entitled, under the law, to commit 
the banking business, as deflned, to their duly-authorized offlcers, but this does 
not aibsolve them from the duty of reasopable supervision; nor ought they to 
be permitted to be shielded from UablUty because of want of knowledge of 
trrohgdolng, if that Ignorance is the result of grosa inattention." 

In my opinion, it does not meet the requirements of this state- 
ment of the làw that directors may confide the management of the 
opérations of the bank to a trusted ofiQcer, and then repose upon 
their confidence in his right conduct, without making examinations 
themselves, or relying upon his answers to gênerai questions put to 
him with regard to the status of the affaira of the bank. To be- 
gin with, it is to be assumed in every case that the directors hâve 
not selected any other than a màn of good réputation for capacity 
and integrity. Any other idea assumes that they hâve been guilty 
at the outset of a glaring fault. Further, it is a well-known fact 
that a large proportion of the disasters which befall banking insti- 
tutions come from the malfeasance of just such men, and it would 
be manifest to everybody that only a satisfaotory and quieting re- 
ply would be made by the ofScial who has any reason for conceal- 
ment. Again, what are the duties of management that are com- 
mitted to the cashier, or the ofiQcer standing in his place? They 
are those which relate to the détails of the business, to the con- 
duct of particular transactions. Even in respect of those, his du- 
ties are conjoint with those of the board of directors. In large 
affairs it is his duty to confer with the board. In questions of 
doubt and difiQculty, and where there is time for consultation, it 
is his duty to seek their advice and direction. It is his duty to look 
after the détails of the office business, and generally to conduct its 
ordinary opérations. It is the right and duty of the board to main- 
tain a supervision of the affairs of the bank; to hâve a gênerai 
knowledge of the manner in which its business is conducted, and 
of the character of that business; and to hâve at least such a de- 
gree of intimacy with its affairs as ,to know to whom, and upon 
what security, its large Unes of crédit are given; and generally to 
know of, and give direction with regard to, the important and gên- 
erai affairs of the bank, of which the cashier exécutes the détails. 
They are not expected to watch the routine of every day's business, 
or observe the particular state of the accounts, unless there is spé- 
cial reason; nor are they to be held responsible for any sudden and 
unforeseen dereliction of executive offlcers, or other accidents 
which there was no reason to apprehend. The duties of the board 
and of the cashier are corrélative. One side are those of an ex- 
ecutive nature, which relate mainly to the détails. On the other 
are those of an administrative character, which relate to direction 
and supervision ; and supervision is as necessarily incumbent upon 
the board as direction, unless the affairs of banks are to be left 
entirely to the trustworthiness of cashiers. Doubtless there are 
many matters which stand on middle ground, and where it may be 
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difScult to flx the responsibility, bflt I think there is no such diffi- 
culty hère. The idea which seems to prevail iu some quarters, that 
a director is chosen because he is a man of good standing and char- 
acter, and on, that account will give réputation to the bank, and 
that his only ofSce is to delegate to some other person the man- 
agement of its afEairs, and rest on that until his suspicion is aroused, 
which generally does not happen until the mischief is done, cannot be 
accepted as sound. It is sometimes suggested, in effect, that, if 
larger responsibilities are devolved upon directors, few men would 
be willing to risk their character and means by taking such an 
oifice; but congress had some substantial purpose when, in addi- 
tion to the provision for executive ofBcers, it further provided for 
a board of directors to manage the bank and administer its affairs. 
The stockholders might elect a cashier, and a président as well. 
The banks themselves are prone to state, and hold ont to the pub- 
lic, who compose their boards of directors. The idea is not to be 
tolerated that they serve as merely gilded ornaments of the in- 
stitution, to enhance its attractiveness, or that their réputations 
should be used as a lure to customers. What the public suppose, 
and hâve the right to suppose, is that those men hâve been se- 
lected by reason of their high character for integrity, their sound 
judgment, and their capacity for conducting the affairs of the bank 
safely and securely. The public act on this presumption, and trust 
their property with the bank in the confidence that the directors 
will discharge a substantial duty. How long would any national 
bank hâve the confidence of depositors or other creditors if it were 
given out that thèse directors whose names so often stand at the 
head of its business cards and advertisements, and who are always 
used as makeweights in its solicitations for business, would only 
sélect a cashier, and surrender the management to him? It is saf» 
to say such an institution would be shunned and could not endure. 
It is inconsistent with the purpose and policy of the banking act 
that its vital interests should be committed to one man, without 
oversight and control. 

Recurring to the présent case, it is clear that unless the board of 
directors is to be absolved upon the theory that they were justified 
in committing the affairs of the bank to Moore, and relying upon 
his good conduct, and his.answers to the perfunctory questions 
which were occasionally put to him, until they were brought to the 
facts by the collapse of the bank upon the flrst prick of a financial 
stringency such as came upon the country in the summer of 1893, 
they must be held liable. It is with sincère commisération and re- 
gret that the court feels compelled to reach this conclusion, in 
view of the conséquence which must follow to thèse directors. But 
there is another side to this matter. The court cannot ignore the 
rights and interests of the depositors and others who hâve trust- 
fully confided their money to the bank, and who now flnd that it 
was run through a shell into the hands of Moore, while the défend- 
ants turned their heads away, and failed to give them the protec- 
tion which a proper discharge of their duties would hâve afforded. 
The records of the board of directors make a sorry showing, when 
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put in contrast with the flnancial history of the bank. The entries 
are few, at long interrals, and are almost whally limited to the élec- 
tion of directors and the déclaration of dividends. They are feebly 
supplemented by the oral testimony of the défendants, which tends 
only to show that individual inquiries were occasionally made by 
them, of a comparatively superflcial character. There was no ex- 
amination of the books; at least, none of any yalue. If there had 
been such examination by a fairly intelligent man, such as a di- 
rector promises he is, the condition of things would hâve been 
seen. It is not irreconcilable with what they declared, when the 
ban'k failed, with respect to their knowledge of its affairs, and with 
what I must believe was substantially the truth of the matter. It 
may be conceded that the members of the board were not responsi- 
ble for the malfeasance or nonfeasance of their associâtes, where 
the fault of the others was not known to them, and they were help- 
less to prevent the conséquences; but in the présent case the charge 
of négligence rests upon the whole board, and there is nothing to 
show that the défendants took any steps to retrieve the conséquen- 
ces of the joint négligence. If the défendants had been able to 
show that they themselves had done what they could to induce 
the board to attend to its duty, a différent case would be presented. 
I do not understand why the comptroller did not more energetical- 
ly interfère, but I hâve no duty to criticise his action. 

The next question for détermination is in respect of the date 
from which the défendants should be charged. It appears from 
the record of the board of directors that on January 2, 1886, a div- 
idend of 10 per cent, was declared; on January 11, 1887, a divi- 
dend of 9 per cent.; on July 15, 1887, a dividend of 7 per cent.; 
January 10, 1888, a dividend of 5 per cent; July 9, 1888, a divi- 
dend of 5 per cent.; January 8, 1889, a dividend of 5^ per cent; 
January 14, 1890, a dividend of 8 per cent.; December 30, 1890, a 
dividend of 8 per cent.; and July 1, 1891, a dividend of 7 per cent. 
No dividend was declared in January, 1892, or in July of that year. 
It would seem to me that at the last-mentioned date the fact that 
a year had jow gone by without any déclaration of dividend, and 
no suflQcient explanation thereof being shown, the attention of the 
board of directors to the bank's condition was challenged, and that^^ 
in the interest of those concerned, an examination into the causes 
should hâve been instituted. The test of the prudence and at- 
tention which an ordinarily discreet business man would give to 
his own affairs may properly be applied hère. But no examination 
was made, and, indeed, so far as the' records show, there never was 
but a single examination made by the board of directors, or any com- 
mittee thereof; and that was on September 1, 1886, — more than six 
years before the failure of the bank. With serions misgiving that 
the right of the case would require the court to go further back 
than this, I hâve concluded to adopt the date of July 1, 1892, as 
the period from which the défendants must be held liable. Such ex- 
amination as they should then hâve made would hâve been followed 
by putting the bank in liquidation, and I think the défendants 
should be held liable for the losses which the bank subsequently 
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sustained. An order of référence will be made for the ascertain- 
ment of the amount of such losses. Let a decree be entered io 
ôonfonnity with this pi>inion. 
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L AOTtOK TO DBTŒBMraB ADVERSE ClAIM— INSTRUCTIONS. 

In an action to détermine an adverse clatm to land under the North 
Oarolina Btatute, an omission of the court to deflne the nature of adverse 
possession is not réversible error where the matter was not brought to 
Its attention either by a prayer for instructions or by an exception to the 
charge for Insufflclency In this respect, talcen before the Jury retired. 
9. Samb— Bfpect of Adverse Possession— Omission to Charge. 

Where adverse possession by actuai occupancy of part of a tract Is relied 
on, a charge which faite to d^flnitely state whether the adverse possession 
was limited to the particular land occupled or extended to the whole tract, 
and to clearly state the effect of such occupation under the clreumstances 
of the case, constitutes réversible error, where exceptions to the insuffl- 
clency of the charge were taken in proper time. 
S. Appkal and Error— Ebbobs not Assiqnbd. • 

In an action to détermine an adverse clalm under the North Oarolina stat- 
utes, where the court gave a mlsleading and Insufflcient instruction as to 
the effect of adverse possession, hcld, that in view of the far-reaching consé- 
quences of the verdict on this issue, and the spécial clreumstances of the 
trial, the circuit court of appeals would exercise its discrétion, under rule 11 
(21 C. C. A. cxii., 78 Fed. exil.), to notice the en or, though not properly as- 
slgned. 

Errors to the Circuit Cîourt of the United States for the West- 
ern District of North Oarolina. 

M. Silver, A. 0. Avery, and James H. Merrimon, for Scaife. 
Richard C. Dale and F. A. Sondley, for Western North Oarolina 
Land Oo. 

Before GOFP and SIMONTON, Circuit Judges, and BRAWLEY, 
District Judge. 

BRAWlEY, District Judge. We hâve decided that a new trial 
ahould be granted in thèse cases for the reasons that will here- 
inafter appear in the considération of the flfth exception in No. 
199, and this conclusion rendeirs it unnecessary to consider many 
of the questions discussed in the very leamed arguments which 
hâve been presented. The suit was brought for the purpose of 
determining the title to about 70,000 acres of land in Western 
North Oarolina, claimed by plaintifl under a grant from the state 
of North Oarolina to Robert and William Tate, dated May 30. 
1795. The défendants claimed title under grants to W. W. Plem- 
ming, dated December 28, 1877, and a deed from Flemming to the 
défendant land company, and the action was brought in pursu»^ 
ance of an act of the gênerai assembly. of the state of North Car- 
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olina, whlch provides "that an action may be brought bj any per- 
Bon against another who daims an estate or interest in real prop- 
erty adverse to him for the purpose of determining such adverse 
claims." The complaint sets forth that the plaintiff was the own- 
er in fee simple and entitled to the possession of a tract of land 
described therein, co.ntaining about 70,400 acres, except about 
4,056 acres lying within said boundary, and previpusly granted by 
the State to other parties, and that the défendants were in wrong- 
ful possession of a portion of said lands. The answer of the de- 
fendants denied the title of the plaintiff and the wrongful pos- 
session, and, for a further défense, claimed "that, if tbe plaintiff 
has an apparent title to the lànd purporting to be described in 
said complaint, which thèse défendants deny, still the plaintiff 
cannot locate any such land, and no such land can be located or 
found." Prior to this action, a suit of like character had been 
coinmenced against the défendant land company, and a separate 
action of ejectmen't against one Jack Sheehan, alleged to be in 
possession of a part of thèse lands, but by agreément of counsel 
thèse suits were consolidated, and the case was heard upon the 
complaint and answer in which the défendants were joined; and 
it has been strongly urged that under this agreément of counsel the 
défendants were estopped from setting up title by adverse posses- 
sion to any of the lands, except that portion in possession of Shee- 
han, which was a part of the lands embraced in grant No. 945; 
and that the claim of possession in Holaôeld, which was not de- 
veloped until late in the trial, was a violation of this agreément, 
and operated as a surprise. We are of opinion that the agreé- 
ment of counsel did not operate as an estoppel, and that the sub- 
stituted answer to the consolidated complaint put in issue the 
title of the plaintiff, and under the gênerai déniai it was compé- 
tent for the défendant to prove adverse possession in itself, or 
in any one claiming under it. The case was duly tried by a judge 
and jury under thèse pleadings upon issues submitted in accord- 
ance with the practice in the state of North Carolina. Upon the 
issues so tried the jury found that the plaintiff had made ont his 
title from the original grantees; that he had established his bound- 
aries to the land claimed in his complaint; and that the défend- 
ant Sheehan was in wrongful possession of tract No. 945. To 
the issue submitted in the words following: "Has there been a 
continuons adverse possession by the défendant the Western 
North Carolina Land Company of any part of the land described 
in the complaint for more than seven years under color of title? 
If yes, describe the location of the adverse possession," — ^the an- 
swer of the jury was: 'Tes. Holafleld's possession on 915." 
Upon this verdict a judgment was entered in favor of the défend- 
ant land company. 

The défendants' title was derived from W. W. Plemming by deed 
dated January 3, 1878, conveying 32,382 acres, by metes and bounds, 
being "the land as described by seventy-six state grants numbered 
from 904 to 967, inclusive, and from 971 to 982, inclusive, the 
grants from the state being dated December 28, 1877." It thus 
80 F.— 23 
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appears that the verdict of the jury as to the adverse holding of 
Holafleld in effeot determined the title to the large body of land 
in disputa Holafleld lived in McDowell county, upon a tract of 
60 acres, whieh he held under grant for about 27 years prior to 
the date of the trial. About 100 yards from his house lay a 
tract of land claimed by one Bird, who said that he had an entry 
for it. By a verbal agreement with Bird, he cleared a patch of 
2J acres adjoining his land, extended his fence so as to inclose it 
in his fleld, and remained in possession and cultivated it for five 
or six years, when one Flemming, the agent of the défendant 
land Company, came to his house, and an agreement, of which the 
foUowing is a copy, was entered into: 

"Office of Lamp Post 

"Marlon, N. C, April 5th, 1883. 

"I., S. H. Flemming, agent of tûe Western North CSarollna Land Company, do 
hereby autborlze J. G. Bynum Holafleld to cultlvate the two pièces of land 
near Ws house, contalnlng about 2% acres, known as the 'Tract Oleared by 
David Bird,' and In considération of the authority hère given, he, the s^d 
Holafleld, is to prevent any encroachments on the land of the eompany, as far 
M possible, and to report any such to me. This lease is for one year from date. 

"Witness my hand and seal thie April 6th, 1883. 

"S. H. Flemming, Agent 

"Witness: 
hla 
"P. X Burnet" 

mark 

It does not appear that this agreement was recorded, or that 
Bird was notified of it. About a year after this lease, Flemming 
was again at Holafleld's house, and authorized him to go on cul- 
tivating thé land, to use firewood and rail timber, and to cléar 
more land if he wished. By virtue of this authority, continued 
by Houck, a subséquent agent of the land eompany, he cleared 
additional land, making in ail about six acres, which he inclosed 
in the same fiold. There was no written lease subséquent to that 
of April 5, 1883. The rent charged Holafleld was that he should 
"look after the land." The six acres thus inclosed by Holafleld 
lay, so it is claimed, within the boundaries of grant No. 915. The 
têstimony shows that the lands were in a wild, mountainous ré- 
gion, but that there were a number of settlements in the near 
neighborhood of Holafleld, and that in the summer of 1889 a gen- 
tleman engaged in the lumber business was at Holafleld's house, 
and established his headquarters near him, and eut and hauled 
away a quantity of timber; but it is hot clear from the têstimony 
whether or not this timber was eut on the lands in controversy. 
One of the witnesses examined at the trial testifled that there were 
50 or 75 familles living within the Unes of the plat displayed, 
but he did not know the nature of their claims. 

This brings us to the considération of the exception, which is 
as foUows: 

"Flfth exception: The said judge charged the jury upon the Issues In regard 
to the defendant's possession as follows: 'Now, on that issue of possession, if 
you believe that Holafleld entered Irrto possession of that land, and was in pos- 
session of the land that he speaks of , within 915, under a lease from the agent 
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oi the Western North Oarollna Land Company, and remaiped In possession of 
the land that be speaks of for more than seyen years contlnuously and' ad- 
versely, I wiU charge you that that possession goes to the entire extent of th« 
land claimed by hlm under deed made prier to that possession, and prlor to 
the commencement of this action. And the évidence cf that possession Is that 
of Holafleld.' Whereupon the coimsel for the plaintlfC Inslsted that this part 
of hls honor's charge was erroneous: (1) Because, by the évidence of the said 
Holafleld, hls possession of the land yfBB under Bird, and he never surren- 
dered to said Bird, and said Bird never consented to hls attomment to the de- 
fendant the Western North Oarollna Land Company. (2) Because the said ad- 
verse possession of the said Holafleld could not extend beyond the quantity of 
land mentioned and deseribed In the paper wrlting from Flemming, agent of 
the défendant land company, to hlm, the limita of hls said possession having 
been conflned by said paper writlng to 2i^ acres. (3) Because, If the said 
Holafleld held adverse possession in favor of the défendant land company, such 
possession was actual only to the extent of tho said 2^^ acres, and could not be 
extended by construction in favor of the défendant land company to any land 
outslde of the actual possession of the said Holafleld, so as to expose said land 
company to the action of the plaintifC, or any one under whom the plaintlff 
claims. (4) The lands claimed by the défendant land company, although In- 
cluded in one gênerai boundary by the deed from W. W. Flemming to the said 
land company, are, nevertheless, diTlded by . spécifie metes and bonnds into 
more than 70 différent tracts of land; the possession of the said Holafleld being 
on tract No. 915. Therefore the said adverse possession of the said Holafleld 
could not extend beyond the boundary lines of said No. 915; and as to No. 915 
the possession of the said land company could be no more than a constructive 
possession outslde of said Holafleld's actual possession, and such constructive 
possession outslde of said Holafleld's actual possession, not exposlng tlie said 
land company to the action of the plaintlff, could not hâve the effect to mature 
title In the défendant land company. (5) Because said Holafleld's possession 
was not of that open and notorious character which can be considered suffl- 
cient to put the plaintlff, or those under whom he claims, upon notice of the 
claim of the said Holaiield or of the défendant land company. (6) Because said 
Holafleld's possession was not exclusive and was not uninterrupted." 

That an imperfect title may ripen into and become in law a 
perfect title by reason of acquiescence in a prolonged and con- 
tinuons adverse holding, and the failure of the true owner to as- 
sert his claim by entry or action, when an action will lie, is a 
proposition that is not disputed, and it is equally clear that the 
adverse possession which overcomes the légal title must be ac- 
tual, open, and notorious, continuons and uninterrupted, exclusive 
and unequivocal. It has been strongly pressed in the argument 
that the omission of the presiding judge to deflne the nature of 
"adverse possession" is error. So it would hâve been had a re- 
quest embodying the desired définition been presented in the form 
of a prayer for instructions. While this would hâve been the 
better practice, it would hâve been sufiQcient if an exception to 
the charge stating the insufaciency thereof on thèse grounds had 
been duly taken, for this would hâve brought to the attention of 
the judge, before the jury retired, the nature of the objection, and 
would hâve given opportunity to modify, enlarge, or correct his 
charge in' respect to the matter excepted to; and his refusai, after 
his attention had thus been directed to the point, to instruct the 
jury fully as to the nature of an adverse possession, would hâve 
brought the subject hère for review. The case has been argued as 
if this had been done, but an examination of the exceptions shows 
that they relate rather to the territorial extent of the adverse 
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po8»<e«doin than to the character thereof . It nowhere appears that, 
by exceptions or otherwlse, the attention of the presiding judge 
waç directed to this point in Buch a way as would enable Mm to 
see that the plaintiff desired that the jury should be specially 
chargea as to the éléments which constituted "adverse posses- 
sion." It is claimed that the fifth exception does so in substance. 
We cannot see that it does, and if , with the full light of elaborate 
oral and printed arguments, it has not been made visible to us, 
we cannot hold it an error in the presiding judge that he failed to 
see it. On this point, therefore, the exception cannot be sus- 
tained. In other respects we are of opinion that this exception 
must be sustained. Holafield entered into possession under Bird, 
who claimed title by virtue of an entry which we understand by 
the laws of North Carolina is a conditional contract of purchase 
from the state. It was claimed that Bird's title was not perfected 
by actual purchase, and the state sold to W. W. Flemming, and 
by grant No. 915 conveyed title to him. The tract of land em- 
braced in No. 915 having been subsequently conveyed to the de- 
fendant land Company by deed which embraced many other grants, 
the agent of this company leased to Holafield "the two pièces of 
land near hls house, containing about 2^ acres, known as the 'Tract 
Cleared by David Bird.'" The 2^ acres thus described were in- 
closed by a fence, and afterwards — but at what time the testi- 
mony does not disclose — additional land, to the extent of six acres 
in ail, was taken into cultivation and actually occupied by Hola- 
field. It is to such possession that the charge relates which is 
the subject of this exception, and is in thèse words: 

"I wiU charge you that that possession goes to the entlre extent of the land 
plalmed by him umder deed made prlor to that possession, and prier to the com- 
mencement of this action. And the évidence of that possession is that of 
Holafield." 

We are of opinion that the charge was indefinite and mislead- 
ing, and that the exceptions safflciently pointed out the objections 
The effect of Holafleld's attornment to the land company without 
surrendering to Bird under whom he entered; the question of 
the extent of Holafield's adverse possession,^-whether it was lim- 
ited to the quantity of land mentioned and described in the paper 
writing from Flemming, the agent of the land company, and wheth- 
er or not the alleged adverse possession of the land company out- 
side the limits of the land actually occupied by Holafield was or 
not such a merely constructive possession as not to expose the 
land company to an action, and, therefore, not of a character to 
mature title; whether the possession of a minute portion of land 
in a territory embracing over 70,000 acres lying in a wild and 
mountainous région was of that open and notorious character 
which denoted an intention to usurp a possession béyond the 
boundaries actually occupied, and therefore such as required that 
an owner of reasonable diligence and ordinary vigilance should 
assert bis title by action or otherwise; whether the alleged settle- 
ment of other parties within those boundaries is consistent with 
the claim of exclusive and unequi vocal possession, which ia nec- 
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essary in order to ripen an imperfect into a perfect tltle, — ail of 
thèse were questions pertinent to the issue, and they were not 
covered bj the charge. The plaintifE was entitled to instructions 
upon them, and, his exceptions having brought them to the notice 
ol the court, its failure to charge the jury upon them was error. 

Considering the far-reaching conséquences of the verdict of the 
jury upon the question of the adverse possession of Holafleld ; that 
the testimony relating to such possession was not introduced un- 
til late in the trial, after many days had been devoted to other, and 
what were appàrently regarded as more important, issues; that 
the distance of the locus in quo from the place of trial furnished 
some excuse, under the circumstances, for the failure to estab- 
lish with due deflniteness the Unes and locations of settlements 
within the disputed boundaries, the knowledge of which is essen- 
tial to the doing of exact justice between the parties, — we are of 
the opinion that the case is one which would with propriety jus- 
tify, and should in justice require, this court to exercise that dis- 
crétion which its eleventh rule allows in its concluding words, "bût 
the court, at its option, may notice a plain error not assigned." 
So, even if we were in doubt whether the exceptions did in due f orm 
assign the errors complained of, we would feel ourselves impelled 
to exercise that option, which is to be rarely and reluctantly in- 
voked, and notice the plain errors and omissions in the charge of 
the presiding judge. It is but simple justice to the memory of that 
learned and conscientious judge, who has since passed away, to say 
that such errors were due to the strain of a long and fatiguing 
trial, and perhaps to the omissions of counsel, due to the same 
cause. We are of opinion that a new trial should be granted, and 
it is 80 ordered. 
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(Circuit Cîourt, D. Nebraska. May 3, 1897.) 

L Ofpickrs of Coust — Appointment — Rklation to Judge. 

The provision of 24 Stat. 552, that no fédéral Judge shall "hereafter" ap- 
point to any ot&ce or duty In the courts a person related to him within the 
degree of flrst cousin, does not invalidate such an appointment previously 
made. 

1. Clbrk of Court— Appointmbnts—Masteb — Form of Ordbr. 

An order appointlng a clerk of a fédéral court as master in chancery wlth- 
out assigning a spécial reason therefor, as required by 20 Stat. 415, is 
Bufflclent, however Irregular, to clothe him with inslgnia of the office, so 
that his acts wlU be those of a de facto Incumbent, and not subject to ques- 
tion In a collatéral proceeding. 

t. JuDiciAii Salbs— Vacatinq Appointment. 

Under the Nebraska statute, givlng judgment debtors the right to hâve 
thelr property appralsed, and provlding that it shall not be sold for less 
than two-thlrds its appralsed value, an appraisement cannot be set aslde, 
as too low, where fraud In the appraisement is not alleged. 

Bartlett, Baldridge & Debord, in support of exceptions. 
Howard Kennedy, Jr., opposed. 
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MUNGEE, District Judge. This case is on hearing to exceptions 
flled to the master's report of sale of real estate under a decree of 
foreclosure, and to set aside the appraisement. The exceptions, 
though several in number, présent but two questions, viz.: (1) The 
authority of the master to act as such; and (2) the valuation as made 
by the appraisers. 

The facts, briefly stated, are the following: The decree directed 
that the mortgaged premises should be sold by "a master in chancery 
of this court." No particular master was named. Under this decree 
the premises were appraised and sold by E. S. Dundy, Jr. It is 
shown, in support of the motion to set aside the appraisement and sale, 
that said E. S. Dundy, Jr., was on the 23d day of November, 1882, ap- 
pointed clerk of the United States district court for the district of Ne- 
braska, and has held such office from that date continuously to the 
présent time; that, at the time of his appointment as such clerk, his 
father was judge of said court; that on the 25th day of January, 1886, 
a pétition was presented to the judges of this court, signed by a num- 
ber of attorneys, praying for the appointment of said E. S. Dundy, 
Jr., a master in chancery. On the same day an order was made by 
said judges appointing said Dundy master in chancery, which order 
wasasfollows: 

"U. S. Circuit Court, District of Nebraslm. 

"On considération of tbe annexed pétition, it is ordered tliat B. S. Dundy, 
Jr., be appolnted master in chancery of this court, and tliat lie talîe and sub- 
scribe the oath of office, and file the same with the clerk of this court withln 
thlrty days. 

"Leavenworth, Jany. 25, 1886. David J. Brewer, Circuit Judge. 

"Blmer S. Dundy, District Judge." 

Said E. S. Dundy, Jr., on the 4th day of Pebruary, 1886, took and 
subscribed to the proper oath of ofiflce, which oath, together with 
the pétition and order of appointment, were on said day filed in the 
ofiSce of the clerk of this court; but the same were never recorded in 
any of the record books of said clerk's office. 

From the foregoing state of facts it is urged that said Dundy was 
by law inhibited from acting as master in chancery, and that the sale 
in this case, by him as master in chancery, if not void, is at least 
avoidable. This contention is based on the following provisions of 
the United States statutes: 

"That no person related to any Justice or judge of any court of the tJnited 
States by afiinlty or consanguinity, within the degree of first cousin, shall 
hereafter be appointed by such court or judge, to, or employed by such court 
or judge in any office or duty in any courts of which such justice or judge may 
be a member." 24 Stat. 552. 

"No clerli of the district or circuit courts of the United States, or their 
deputies, shall be appointed a receiver or a master in any case except where 
the judge of said court shall détermine that spécial reasons exist therefor, to 
be assigned in the order of appointment." 20 Stat. 415. 

The section of the statute flrst above quoted, if applicable to sus- 
tain the daim of défendant in this case, must be held rétroactive, and 
to hâve removed said Dundy not only from the office of master in 
chancery but that also of clerk, as it will be observed that his appoint- 
ment to both positions was prior to the enactment of this provision of 
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the statute. To so hold is not only to overturn a well-settled rule of 
statutory construction, but also do violence to the language of the 
statute itself. In Murray v. Gibson, 15 How. 421, the court eay: 

"As a gênerai rule for the interprétation of statutes, It may be laid dowu tb<it 
they should never be allowed a rétroactive opération where this is not i-equired 
by express command, or by necessary and unavoldable Implication. Wlthout 
•uch command or implication they speak and operate on the future only." 

In U. S. V. Heth, 3 Cranch, 398, the following was stated: 
"Words In a statute ought not to hâve a rétrospective opération unless thej" 
are so clear, strong, and Imperative that no other meanlng can be annexée' U 
them, or unless the intention of the législature cannot be otherwlse satisified." 

To the same efEect are McEwen v. Den, 24 How. 242-244; Harvey 'f. 
Tyler, 2 Wall. 328, 347; Sohn v. Waterson, 17 Wall. 596; Chev? 
Heong T. U. S., 112 U. S. 536, 5 Sup. Gt. 255; Fuller v. U. S., 48 Fed 
654. 

In the case of People v. Green, 58 lif. Y. 295, it was held that an 
amendment to the charter of a municipal corporation, which provided 
that an oflScer of the city who accepted a seat in the gênerai assemblj 
of the State should be deemed to hâve vacated his office, was to be 
construed as prospective, and not to apply to offlcers who had already 
become members of the législature. The décision in this case was 
based, not on the ground that the législature did not hâve the power 
to thus regulate and change the tenure of offlcers already elected, 
but for the reason that the intention to so regulate was not clear ly 
expressed in the act, 

The language of the statute in question by its ternis is clearly pro- 
spective. It says : ' 

"No person related to any justice or Judge of any court of the TJnited States 
* • • shall hereafter be appointed by such court or judge to * • * any 
office or duty In any court of which such justice or judge may be a member." 

The statute does not prohibit one already appointed from continu- 
ing to act and perform the duties of his office. 

It is further urged that the appointment as master was void because 
no spécial reasons theref or were assigned in the order of appointment. 
It will be noticed that authority to appoint the clerk as master ex- 
ista when there are spécial reasons therefor. It is fairly inferable, 
from the order of appointment, that it was made because asked for by 
petitioners. Whether that was a sufflcient spécial reason, within the 
purview of the statute, it is unnecessary at this time to inquire. In 
Fischer v. Hayes, 22 Fed. 92, Justice Blatchford, speaking with réf- 
érence to the appointment of a deputy clerk as master, when it was 
shown that the solicitors of the parties had assented to the appoint- 
ment in open court, although such was not shown in the order, said : 

"Under such circumstances, consent being an adéquate spécial reason in a 
case of the liind, it must be presumed that, as the judge appointed Mr. Shields, 
he determined that the consent was an adéquate spécial reason. Nothing, there- 
fore, remains but the Irregularity of omitting to state the spécial reason in the 
decree. * * * The irregularity, if it was one. In a case of consent, of not 
specifying the consent in the decree as the spécial reason for the appointment, 
Is a mère defect or want of form, which may be disregarded." 

However irregular we might regard the appointment of Mr. Dundy 
as a master in chancery of this court, the judges were not without 
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jurisdiction, and such appointment clothed bim with the insignia of 
the ofSce, and, in exercising the powers and functions thereof, his acts 
were at least those of a de facto offlcer, and are valid so far as they 
concern the public and third persons, and cannot be questioned in a 
collatéral proceeding. Cocke v, Halsey, 16 Pet. 71; Hussey t. Smith, 
99 XI. S. 20; Ealls Co. t. Douglass, 105 U. S. 728. 

As a further reason why the sale should not be conflnned, it is 
urged that the appraisement is toc low, — much below the actual value 
of the premises, — and afQdavits are filed in support of this view. 
The right to hâve the premises appraised, and sold at a price not less 
than two-thirds of such appraised valuation, does not arise from any 
provision of the chancery practice, but is a right founded upon the 
provisions of the state statute providing therefor. Such being the 
casé, the décisions of the highest state tribunal relative to the matter 
of vacating an appraisement should be followed, when not in conflict 
with any equity rule. It is the settled law in Nebraska that the ap- 
praisers, in making their valuation, act judicially, and their flnding 
cannot be set aside except for fraud, which must be alleged and 
proven. True, actual fraud need not be proven. Constructive fraud 
may be shown, but fraud must be charged. Vought v. Poxworthy, 
38 Neb. 790, 57 N. W. 538; Smith v. Foxworthy, 39 îfeb. 214, 57 
N. W. 994; Ecklund v. Willis, 44 Neb. 129, 62 N. W. 493. In Vought 
V. Foxworthy, the court say: 

"Appraisers of property about to be sold under exécution act judicially, and 
the value flxed by them on property appraised can only be assailed for fraud. 
Inadequacy of the appraised value, alone, is not sufflclent cause for settlng 
aside a sale, In the absence of fraud. To justify the vacation of a sale on the 
ground that the appraisement was too low, the actual value of the property 
must so greatly exceed its appraised value as to raise a presumption of fraud. 
AU the affldavits flled in this case on the question of the value of the property 
were immaterlal. There was no averment, in the motion to set the sale aside, 
of any fraudulent conduct on the part of the appraisers in making this ap- 
praisement, nor averment of any fraud or unfalr means resorted to by the ap- 
praisers at the sale, or other party to the suit, conducing to the mailing of this 
appraisement. No facts were stated In the affldavits showing any fraudulent 
conduct on the part of any one In the making of the appraisement, nor can any 
such inference be drawn from the facts stated. The appraisement is assailed 
for error of Judgment upon the part of the appraisers, and this furnishes no 
ground for setting the sale aside." 

In this case no charge of fraudulent conduct is made against the 
appraisers. It is only shown that, in the judgment of those whose 
afiSdavits of value hâve been given, the value of the premises is 
greater than is shown by the appraisement to hâve beeh the judg- 
ment of the appraisers. Such showing is not suiBcient. For the 
reasons given, the. exceptions to the master's report are overruled, and 
the sale conûrmed. 
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CHICAGO, ST. P., M. & 0. EY. CO. v. MYBRS. 

(Circuit Court of Appeals, Bighth Circuit April 12, 1897.) 

No. 848. 

L Carkibrs of Passbngbbs — Violation of RBauLATioNS — Personal In- 

JCHIBS. 

A carrier of passengers is entitled to inslst that passengers sliall remain 
In such places as are provided for tliem, and comply wlth reasonable régula- 
tions for their safety and oomfort, and if a passenger of mature âge leaves 
the place provided for him, and, withoUt occasion for so dolng, or to gratif y 
his curioslty, goes to a place of greater danger, he assumes any Increased 
risk of Injury Incurred by so doing. 

S. 8aHK— CONTRIBUTORT NeGLI&KNCE. 

A passenger who, of hls own volltion, lueurs an unneeessary risk by leav- 
Ing a place provided for hlm, and going to one where he bas no right to go, 
cannot excuse hls conduct, and hold a carrier llable, as such, for injuries re- 
celved while he is in such exposed position, on the plea that he or others be- 
lieved the place to be safe; and it is error, in an action by a passenger against 
a carrier for injuries incurred under such circumstances, to refuse to charge 
the jury that such conduct on the plaintifT's part would prevent a recovery. 

8. Evidence— Stbnographic Notes of Former Trial. 

The sténographie report of the testlmony given on a former trial by a 
wltness whose attendance cannot be procured may be admitted if the wit- 
ness wàs fuliy examined and cross-examined, and the report Is correct and 
complète; but. If incomplète, as by the absence of photographs used by the 
wltûess in illustrating hls testlmony, it cannot be admitted. 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

Thomas Wilson (L. K. Luse with him on the brief), for plaintiff in 
error. 

Edwin A. Jaggard (0. A, Turner with him on the brief), for défend- 
ant in error. 

Before SAXBORN and THAYER, Circuit Judges, and LOCHKEN, 
District Judge. 

THAYER, Circuit Judge. This is a suit for personal injuries. 
Levi W. Myers, the défendant in error, who was the plaintlflf below, 
purchased a ticket from St. Paul to Chicago over the railroad of the 
Chicago, St. Paul, Minneapolis & Omaha Railway Company, the 
plaintiff in error, and was received as a passenger by said company 
on one of its trains which left St. Paul at 8 o'clock on the morning of 
September 10, 1894. When the train reached a point a few miles 
east of Hudson, Wis., it found the track obstructed by a freight train 
that had been derailed about 4 o'clock a. m. of that day, which train 
was made up in part of three tank cars, two of which contained naph- 
tha, and one refined coal oil. Several hours before the arrivai of the 
passenger train from St. Paul, the tank contaiaing oil had taken fire, 
and it was burning fiercely, and making considérable noise, when the 
passenger train from the west arrived. One of the naphtha tanks had 
exploded when the wreck occurred, and the other naphtha tank and 
its contents had been destroyed in the wreck. On the arrivai of the 
passenger train from St. Paul, two openings were made in the fence 
on the aouth side of the railroad right of way, one of said openings 
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beiûg 258 feet west, and the other 256 feet east, of the burning oil 
car, for the purpose of permitting passengers to pass through the 
fields around the burning car, at a safe distance therefrom, to a point 
on the track east of the wreck, where another train was expected to 
start shortly for the east, carrying the passengers who had arrived 
from St. Paul. The train from St. Paul stopped abreast of the west 
opening, and the plaintift", with other passengers, left the train where 
it had halted. They passed through the west gap in the fence, as 
they were directed to do, walked around the burning car orer the 
route that was indicated to them, and reached the east opening in 
the fence, through which they passed back onto the right of way. 
While they were standing somewhere in the vicinity of the east open- 
ing, awaiting the departure of the train for the east, the burning oil 
tank exploded, and the plaintifE was very seriously burned and disfig- 
ured. The évidence at the trial appears to hâve been conflicting as 
to where the plaintiflC was standing when the explosion occurred, but 
the bill of exceptions recites that the défendant company offered testi- 
mony tending to show "that no passenger or person at said west gàp, 
or west thereof, or on said route between the said west gap and said 
east gap, or at, near to, or east of said east gap, was seriously injured 
by said explosion; that plaintiff, after he had passed around to the 
said east gap, and to said place designated as a temporary station, as 
aforesaid, without the knowledge or consent of any offlcer or agent of 
the défendant, and of his own volition, left the place so designated, as 
aforesaid, as a temporary station, at which the passengers should 
wait, and went west on the defendant's right of way, west of said 
east gap, toward the said burning tank, more than one-half of the dis- 
tance between said east gap and the said burning tank, and that while 

he was there standing within about feet of said burning tank, 

it exploded, and he was injured, which is the in jury complained of, 
and that he would not hâve been injured materially or at ail had he 
remained at the said east gap, or at the place designated as a tempo- 
rary station as aforesaid; that no offlcer or agent of défendant had 
actual knowledge that plaintiff was at or near the place at which he 
was injured as aforesaid, or that he had left the place designated as 
aforesaid as a temporary station at which the passengers should re- 
main until after the explosion; that the train from St. Paul on 
which plaintiff was arrived at the point at which it stopped at the 
west gap at about 10 o'clock in the forenoon, and that the explosion 
occurred at or about 10:45 o'clock in the forenoon of said day." 

The principal question presented by the record is whether the trial 
court erred in refusing certain instructions which were asked by the 
défendant company. Thèse instructions were as follows: 

"(5) If the jury flna that the plaintiff left the point designated as the place 
for passengers to wait for the train for Chicago, and went to a point nearer 
to the burning tank, for hls own pleasure, or to gratlfy hls curlosity, or to see 
the burning tank, and was there injured, and that he would not hâve been 
Injured had he remained at the point designated, then he Is not entitled to re- 
cover, and the Jury should find for the défendant." 

"(7) If you find that the plaintiff passed around the burning tank to a point 
At or near the east gap, and that he understood, or by ordinary observation or 
the exercise of ordinary care would hâve understood, that that was the point 
where he was to take the train for the east, it was his duty, so far as his rela- 
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tlons to the défendant are concerned, to remain there. untU the train should 
an-ive." 

"(9) If It would hâve appeared to a man of ordinary intelligence and prudence 
that the point at whlch the passengers were to remain was at or east of the east 
gap, then, If the plalntlfC left that poùit, and went to a more dangerous place, 
at whlch he was Injured, he cannot recover." 

Thèse instructions were refused, and in lieu thereof the court 
charged the jury, in substance, that it was for them to détermine 
where the plaintiff was standing with respect to the east opening in 
the fence when the explosion occurred, whether he knew that the 
place where he was standing was dangerous, and whether he was 
guilty of contributorj négligence in going where he did, or in being 
where he was when the oil tank exploded. The only modiflcation 
of this instruction was an instruction to the effect that, if the plain- 
tiff knew that the place where he went and where he was west of the 
east gap was dangerous, and that he went there voluntarily, and that 
no prudent man would hâve done as he did, then he could not recover. 
But the charge, considered as a whole, was so framed as to permit 
the jury to décide that the plaintifE was not guilty of any contributory 
fault, although the fact was that he voluntarily walked up the right 
of way to the west more than one-half the distance from the east 
opening in the fence to the burning tank, and was standing there when 
it exploded, and was injured solely in conséquence of his being in such 
exposed situation. 

We feel constrained to hold that the three refused instructions 
above quoted were applicable to the testimony which was produced 
at the trial, and that some of them, particularly the one numbered 5, 
should hâve been given, inasmuch as the court in its charge gave no 
équivalent direction. The plaintiflE was a man 65 years old, and of 
more than ordinary intelligence. The évidence shows that for many 
years he had been a proprietor and editor of a newspaper, and that 
at the time of the accident,* and for four years preceding, he had held 
the office of American consul at Victoria, in British Columbia. 
When the train on which he was riding reached the scène of the acci- 
dent, the ignited oil car was burning fiercely, and making much noise. 
It was in plain view during ail the time that he was standing at the 
gaps in the fence, or passing through the fleld outside of the right 
of way from the west side of the wreck to the east side, and the 
contents of the tank appear to hâve been well known to him. More- 
over, the fact that openings had been made in the fence on the 
west and east sides of the burning tank, and at a considérable dis- 
tance therefrom, and that passengers were directed to go through 
the field to the point where they were to board the east-bound train, 
was in itself notice to the plaintiff and other passengers that the 
space inside the right of way between the two gaps in the fence was 
either considered dangerous, or that for some reason the défendant 
Company desired the passengers to keep outside of that space. In 
view of thèse considérations, we do not see that any greater knowl- 
edge could be fairly imputed to the employés of the défendant Com- 
pany than to the plaintiff of the risks incident to approaching too 
near to the burning tank. But, even if the défendant company could 
be heJd chargeable with greater knowledge of the risks in question, 
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we do not see that such fact should excuse the plaintiff for voluntarilj 
leaving the place which the défendants had appointed for taking up 
passengers, and going to another place, where the dangers were 
greater, without invitation of any sort, and merely to gratify his own 
curiosily. Nor are we able to say that the fact that certain railroad 
employés were at work on the railroad track between the gaps in 
the fence excused the plaintifl for approaching nearer to the burn- 
ing tajik than the openings which had been made in the fence for the 
use of passengers. Thèse employés had duties to perform in clear- 
ing the track, which rendered it necessary for them to assume greater 
risks than passengers were at liberty to assume while the relation of 
carrier and passenger existed, inasmuch as the défendant company 
had clearly indicated to passengers, by making openings in the fence, 
what route they would be expected to take in passing by the burning 
tank, what part of the right of way they should avoid, and where 
they should remain until they were taken up by the train. The high 
degree of care which the law exacts of a carrier of passengers enti- 
tles the carrier to insist that passengers shall remain in such places as 
it bas provided for them, and that they shall also comply with such 
reasonable régulations for their safety and comfort as the carrier may 
prescribe. If a passenger of mature âge leaves the place which he 
knows has been provided for him, and without any occasion for so 
doing, or to gratify his curiosity, goes to another, where the dangers 
are greater, or places himself in a dangerous attitude, which he was 
not intended to assume, or if he disobeys any reasonable régulation 
made by the carrier, it should be held tiiat he assumes whatever in- 
creased risk of injury is incurred by so doing. This -doctrine has 
been enforced In a variety of cases, and in view of the évidence it was 
applicable to the case at bar. Hickey v. Bailroad Co., 14 Allen, 429; 
Kailroad Co. y. Jones, 95 U. S. 439; Todd v. Railroad Co., 3 Allen, 18, 
21; Coleman y. Railroad Co., 114 N. Y. 609, 612, 21 N. E, 1064; Rail- 
road Co. v. Ruthérford, 29 Ind. S2, 85; Bailroad Co. v. McOlurg, 56 
Pa. Si. 294, 298; Bailroad Co, v. Zebe, 33 Pa. St. 318; Bricker v. Bail- 
road Co., 132 Pa. St. 1, 18 Atl. 983; State v. Grand Trunk By., 58 Me. 
176; De Kay v. Bail way Co., 41 Minn. 178, 184, 43 N. W. 182; Bailroad 
Co. v. Bicketta (Ky.) 27 S. W. 860; Turnpike Boad v. Cason, 72 Md. 
377, 20 Atl. 113; Paterson v. Bailroad Co., 85 Ga. 653, 11 S. E. 872; 
Bon V. Assurance Co., 56 ïowa, 664, 667, 10 N. W. 225; Dun v. Rail- 
way Co., 78 Va. 645. We are of opinion, therefore, that, inasmuch as 
the évidence tended to show that when the plaintiff reached the east 
opening in the fence he turned west, and went of his own volition for a 
considérable distance along the right cf way towards the burning 
tank, and by so doing sustained injuries which he otherwise would 
hâve avoided, the court should hâve charged the jury that such con- 
duct on the plaintiff's part prevented him from recovering. If the 
plaintiff was guilty of the act last described, — if out of curiosity he 
went to a place other than that designated by the carrier, — he as- 
sumed the extra risk thereby incurred, and it should not hâve been 
left to the jury to détermine whether he thought that the place where 
hé thus went was safe, or whether other prudent persons thought so. 
A passenger who, of his own volition, has incurred an unnecessary 
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risk by goiiig, without invitation or bther reasonable excuse, to a 
place where he had no right to go, should not be allowed to excuse his 
conduct, and hold the carrier liable as a carrier while he is in such 
exposed position, on the plea that he believed the place to be safe, 
and that other persons so believed. 

The défendant company assigna for error that the trial court wrong- 
fuUy excluded a sténographie report of the testimony of a witness by 
the name of Moses R. Dickey, which had been given on a former 
trial of the case, after the défendant company had shown that the 
said Dickey was a résident of the state of Ohio, and that the défend- 
ant had been unable to procure his attendance at the second triaL 
The rule appears to be established in Minnesota — ^where this case was 
tried — that such testimony ia admissible. Minneapolis Mill Ce. v. 
Minneapolia & St. L. Ey. Co., 51 Minn. 304, 53 N. W. 639; King v. 
McCarthy, 54 Minn. 190, 55 N. W. 960. And the same rule, it seems, 
prevails in some other jurisdictiona. Bailway Co. v. Elkins, 39 Neb. 
480, 58 N. W. 164, and cases there cited. We can see no substantial 
objection to the admission of such testimony when, on the flrst trial, 
the witness was fully examined and cross-examined, provided, al- 
ways, that the sténographie report of his testimony is proven to the 
satisfaction of the trial court to be correct, by the person by whom 
it was reported, and provided further that the witness is beyond the 
reach of the process of the court, and his personal attendance cannot 
be secured. Such testimony, we think, may very properly be àc- 
corded the same weight as a déposition duly taken on notice. Be- 
cause the rule in question is in force in the state where this case was 
tried, and seems to be a reasonable rule, we should be disposed to 
hold that the testimony of the witness Dickey on the flrst trial ought 
to hâve been admitted, were it not for the fact that the record shows 
that the sténographie report of his testimony as ofEered was incom- 
plète. The witness, it seems, was présent when the oil tank ex- 
ploded, and was himself burned. He was called as a witness by the 
défendant company to show at what place the plaintif!, Myers, was 
standing when the explosion occurred; and to point out the position 
which Myers occupied he referred to certain photographs that were 
used at the flrst trial, which aided materially in flxing the exact place 
where the plaintiff was standing when he was hurt. Thèse photo- 
graphs, however, were not produced at the second trial in connection 
with the testimony of the witness, and because they were not pro- 
duced, and the testimony ofEered was therefore incomplète, and in a 
measure unintelligible, we think that no error was committed by the 
trial court in excluding it. 

An exception was also taken by the défendant company to the 
admission of évidence shbwing that the salary and fées which the 
plaintift received as consul at Victoria amounted, in the aggregate, 
to about $5,000 per annum. It appeared that his commission as 
consul had expired shortly before the accident occurred, and it was 
not shown that he had lost any part of the salary or fées of the offlce 
in conséquence of his injuries. Under thèse circumstances we are 
of opinion that the testimony last referred to ought to bave been. ex- 
cluded. The proof of his earning capacity should hâve been conflned 
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tô that business which he ordinarily followed, inasmuch as it was not 
shown that his injuries had occasioned any loss of salary as a public 
oflScer. 

On the argument of the case, and in the brief of counsel for the 
défendant in error, considérable space bas been devoted to the discus- 
sion of the question whether the errors complained of by the plain- 
tiff in errer were properly saved and assigned. With référence to 
this subject it is sufflcient to say that the exceptions which we hâve 
considered to the refusai of the defendant's instructions, and to the 
rejection and admission of testimony, are, in our judgment, saved and 
assigned in such manner as to satisfy the requirements of our rules. 
For the reasons indicated, the judgment of the circuit court is re- 
versed, and the case is remanded for a new trial. 



QBBMAN INS. CO. OF FKBEPOBT, ILI>., v. INDÈPBNDBNT SCHOOL 
DIST. OF MILFOED, DIOKINSON COUNTY, lOWA. 

(Circuit Court of Appeals, Eighth Circuit. Aprll 12, 1897.) 

No. 860. 

I. Peincipal and Agent— Adverse Ihtbrest dp Agent in Contract — Firk 

Insurance. 

The rule that an agent who Is adversely Interested In the subject-matter 
«f a contract eannot blnd hls principal thereby does not apply where a 
school board, by vote, authorizes its président to enter into a contract of 
Insurance through an Insurance agent who le also a member of the board, 
as the latter's Interest as a school dlrector In the property insured is nomi- 
nal, and no greater than that of any résident of the school district. 
8. ScHooLS— Evidence of Pboceedings of Board of Dibectors. 

The minutes of a school board are the best évidence of its proceedlngs, 
but where a motion and the vote adopting it are not recorded by the clerk 
they may l)e proven by the persons présent. 

In Error to the Circuit Court of the United States for the North- 
ern District of lowa. 

George P. Henry, for plaintifE in error. 
J. W. Cory, for défendant in error. 

Before SANBOBN and THAYER, Circuit Judges, and LOCH- 
REN, District Judge. 

LOCHEEN, District Judge. The plaintiff below, an lowa school- 
district corporation, recovered judgment against the défendant, a 
flre Insurance company of Illinois, upon an alleged oral contract of 
insurance, claimed to hâve been made September 17, 1894, whereby 
the défendant, through its authorized agent, for the premium of 
$56.25, then in the hands of such agent, insured the plaintiff's school- 
house and contents and appurtenant buildings from loss by fire in 
amounts aggregating f 2,500, for the term of flve years from October 

II, 1894, at noon, when a previous written policy of the défendant 
company, covering the same s<;hoolhouse, but with some différences 
as to the other property, would expire. Up to November 2, 1894, 
when sald schoolhouse and ail the property so claimed to hâve been 
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insured, was whoUy destroyed by flre, said agent had neglected to 
report such Insurance to the défendant, and had not obtained or de- 
livered any written policy of such Insurance. Blackert, the agent 
of défendant, with whom, as such agent, the oral contract of Insur- 
ance was alleged to hâve been made, was at the same time one of the 
directors of the plaintiÊE school district, and the ruling by the cir- 
cuit court that this fact did not disqualify him from binding the 
défendant by such contract is claimed as error. 

The rulethat an agent cannot bind his principal by contract when 
the agent is personaUy, or as representing another, interested ad- 
versely in the subject-matter, is founded upon plain reason, and is 
applied whenever the adverse interest of the agent is real and sub- 
Btantial, presenting a temptation to the agent to sacrifice the inter- 
est of the principal. But a merely nominal interest, ofEering no 
such temptation, will not disqualify the agent. 1 Mor. Corp. § 
521; Northrup v. Insurance Co., 48 Wis. 420, 4 N. W. 350. Blackert 
was not, as school director, personally interested in the property 
insured, more than any other résident of the district. The power 
of an agent of an insurance company to bind his principal by a con- 
tract of Insurance coTering the public buildings of a municipality 
wherein the agent résides would not be questioned. In ïhis case 
the board of directors, of which Blackert was bat one, by vote at a 
regular meeting selected and empowered its président to act for the 
district in making the contract of insurance. Blac6ert acted solely 
as agent of the défendant, and was not intrusted by the district 
with the care of its interests in making such contract. The con- 
tract itself was upon the same terms as the previous contract of in- 
surance between the same parties, which covered substantially the 
same property, and there is no suggestion of fraud or unfairness in 
référence to the terms of the contract. We think the ruling of the 
circuit court was correct. 

The alleged contract of insurance was shown to hâve been made 
at a meeting of the board of directors of the plaintifE school dis- 
trict at which Blackert, as a director, was présent. The plaintifif's 
évidence tended to show that a motion was then adopted by vote of 
the directors, authorizing the président, on behalf of the district, to 
make the contract for insurance with Blackert as agent of the de- 
fendant. No record of this motion, or of its adoption, was made by 
the clerk on the minutes or record of the meeting, and the ruling of 
the circuit court that this action of the board, not having been so 
recorded, might be proven by oral testimony, is also alleged as error. 
This action of the board was part of its business at that meeting, 
and should hâve been recorded. But it was the vote of the directors 
which gave authority to the président to act on behalf of the dis- 
trict, and the négligence of the clerk in failing to record the action 
of the board could not nullify that authority. Had the clerk made 
the record, it would hâve been compétent évidence, and the best 
évidence, of the action of the board. But, as he failed to make such 
record, the fact could be proven by the persons présent. Moss v. 
Averell, 10 N. Y. 449, 453; Handley v. Stutz, 139 U. S. 417, 422, 11 
Sup. et, 530; Athearn v. School Dist., 33 lowa, 108; Morgan, v., 
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Wilfley, 71 lowa, 212, 32 N. W. 265; Westerhaven v. Clive, 5 Ohia, 
136; Eock Creek Tp. v. Codding, 42 Kan. 649, 22 Pac. 741; School 
Dist. Na 1 of Township of Pine Eiver v. Union School Dist, 81 Mich. 
339, 45 N. W. 993. The school district for which the président aeted 
does not question his authority, but ratifies his action. The oral 
contract of insurance claimed to hâve been made between the presi 
dent and Blackert, though made at the meeting, was no part of the 
business of the board, and could only be proved by oral testimony. 

Other assignments of error hâve been carefully considered, and 
found to présent no question that need be discussed. The case was 
fairly presented to the jury, and the judgment is afflrmed. 



TALIAFBRKO T. TRAVBLEBS' PEOTBOTIVB ASS'N OF AMERIOA. 

(Circuit Court of Appeals, Blghth Circuit. AprU 12» 1897.) 

No. 868. 

Accident Inscrancb— Death in Quabbkl. 

A benefit certiflcate insuring against "death by accident" does not cover 
a case wliere the assured was shot In a quarrel In which he was the ag- 
gressor, and violently attacked his adversary with a pistol, aceompanying 
the act wlth the exclamation tuât he must hâve revenge, and warning his 
adversary to "put himself in sbape." 

In Error to the Circuit Court of the United States for the Eastern 
District of Missouri. 

George M. Block, for plaintiff in error. 
Henry T. Kent, for défendant in error. 

Before SANBOEN and THAYEE, Circuit Judges, and LOCHEEN, 
District Judge. 

THAYEE, Circuit Judge. This was a suit on a benefit certiflcate 
issued by the Travelers' Protective Association of America, the de- 
fendant in èrror, to Edward McC. Taliaferro, on November 10, 1893. 
The certiflcate contained the f ollowing provision : 

"Every member of the Travelers' Protective Association In good standing shall 
be entitled to the f ollowing beneflts, upon satisfaetory proof being presented to 
the national board of directors. Four thousand dollars shall be paid to the 
heirs of any deceased member In case of death by accident. * • *" 

The pétition in the suit which was flled by Maud F. C. Taliaferro, 
the plaintiff in error, who was the widow of said Edward McO. 
Taliaferro, alleged, in substance, that on May 31, 1894, said Edward 
McC Taliaferro came to his death by accident, and not from natural 
causes, being shot with a pistol by one Henry Frith, at Bunkie, in the 
State of Louisiana; ànd under the aforesaid provision of the certiflcate 
the plaintiflf demanded a judgment against the défendant company in 
the sum of f 4,000. At the trial, which took place before a jury, it 
was conceded by the parties that the sole question for détermination 
was whether the death of the insured was occasioned by accident, 
within the meaning of that term as used in the benefit certiflcate. At 
the conclusion bf the testimony the trial court directed the jury to 
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return a rerdict in favor of the défendant company, and the givmg of 
such instruction is the only assigned error which is subject to review. 
ïàe testimony was very brief. None of the facts stated by the two 
witnesses who were sworn were denied, and the facts se stated may be 
summarized as follows: For six weeks prior to May 31, 1894, the 
deceased and his wife had been boarding with Mrs. Annie C. Frith, at 
Bunkie, La. On that day the deceased had had some trouble with 
his wife (the présent plaintifE), and had paid his bill, and left the 
house; and when he left Mrs. Frith directed him not to return. Se 
did return, however, in the evening, while the family were at supper, 
and inquired of Mrs. Frith for his wife. He was told by her — which 
was the faet — that Mrs. Taliaferro had left the house, and was stop- 
ping with her sister, who lived some three miles out of town. The 
deceased nevertheless insisted on coming into the house, and did enter 
the hall. Mrs. Frith then called her son, Henry Frith, who was at 
the time in the dining room, taking supper. The latter, when called 
into the haU, directed the deceased to leave the house, as he had been 
warned not to return. To this the deceased replied that he was not 
"hunting a difiSculty," but that if he (meaning Henry Frith) "wanted 
trouble, he could get it." The latter replied that he did not want 
any trouble, whereupon the deceased left the house, and went out of 
the gâte. As he was going out of the gâte, however, and as Mrs. 
Frith and her son Henry were going back into the house, having ac- 
companied the deceased to the porch, the deceased asked the said 
Henry Frith to come outside the gâte, as he wished to speak with 
him. Henry Frith went outside of the gâte, as he was requested to 
do, and entered into a conversation with the deceased, which was 
carried on at flrst in a low tone, and apparently in a friendly spirit. 
What was said by the parties at first was not understood. The con- 
versation finally became louder, and both parties seemed to become 
angry. Very soon Frith was heard to say, "I don't want any trouble," 
and the deceased replied, "You must not insuit me," to which Fritii 
answered, "You must not insuit me." Thereupon the deceased was 
heard to say "he must hâve revenge; put yourself in shape," where- 
upon Frith pulled off his coat, and threw it upon the fence. Imme- 
diately thereafter the deceased pulled a pistol, rushed upon Frith, 
and struck him with the pistol in the face, knocking him against a 
tree. Frith then drew his own pistol, and shot the deceased several 
times, inflicting wounds of which he shortly thereafter died. The de- 
ceased did not flre his own pistol, but, after striking his opponent with 
it in the face, he retired a few steps, still holding it in his hand ready 
for use. The pistol which the deceased drew, and with which he 
struck his opponent, was a heavy Colt's revolver, and the blow deliv- 
ered in the face was a violent one. The shots flred by Frith were so 
âred after he had rushed forward and clinched with his antagonist, 
and had thrown his arm around him. Frith was not a quarrelsome 
person, but a man of good repute and peaceable disposition. He did 
not draw his own pistol until the deceased had drawn one and struck 
him in the face. On this state of facts, which was undisputed, we 
think the trial court properly ruled that the plaintiff could not re- 
cover. From the inception of the difflculty, the deceased appears to 
80 F.— 24 
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have been the aggressor. He was the flrst to draw a deadly -weapon, 
accompanj^ing that action with the exclamation that "lie must have 
revenge," and at the same time warning Prith "to put himself in 
shape." This can be regarded in no other light than an invitation to 
a deadly encounter, in which the deceased voluntarily put his life at 
stake, and deliberately took the chances of getting killed. Where a 
person thus invites another to a deadly encounter, and does so volun- 
tarily, his death, if Jie sustains a mortal wound, cannot be regarded 
sis accidentai by any définition of that term which has heretofore 
been adopted. It might as well be claimed that death is accidentai 
when a man intentionally throws himself across a railroad track in 
front of an approaching train, or leaps from a high précipice, or swal- 
lows a deadly poison. It is possible that death may net resuit from 
either of thèse acts, but death is the resuit which would naturally be 
expected, and, if such is the resuit, it is not accidentai. The case on 
which counsel for the plaintiff in error appears to place most reliance 
is Lovelace v. Association, 126 Mo. 104, 114, 28 S. W. 877, but in that 
case, whUe it appeared that the deceased had engaged in a quarrel 
which he might very well have avoided, it did not appear that he had 
drawn a weapon of any sort, or that he knew, when he engaged in the 
quarrel, that his opponent was armed. So far as the case showed, the 
deceased had no reason to expect, when he engaged in the rencounter, 
that it would resuit in any bodily harm to either party, and for that 
reason the court appears to have held that the unexpected resuit of 
the affray was an accident, so far as the deceased was concerned. 
The case in question, and the other cases to which our attention has 
been particularly invited, to wit, Hutchcraft's Ex'r v. Travelers' Ins. 
Co., 87 Ky. 300, 8 S. W. 570, Phelan v. Insurance Go., 38 Mo. App. 640, 
and Suprême Council Order of Chosen Friends v. Garrigus, 104 Ind. 
133, 140, 3 N. E. 818, are clearly distinguishable from the case at bar. 
According to the undisputed facts disclosed by the présent record, 
the deceased voluntarily engaged in an encounter with deadly weap- 
ons, the resuit of which was not an unlikely resuit, but was such as 
any reasonable person might have foreseen. Finding no error in the 
record, the judgment of the circuit court is accordingly afSrmei 



UNITED STATES T. DENISON. 

(Circuit Court of Appeals, EIghth Circuit. Aprll 19, 189T.> 

No. 782. 

District Attornbts— Bmpw)ymbnt of Stekogeapher. 

TTnder the proTlslons of the sundry civil appropriation bllls of 1894 and 
1895 (27 Stat. 609; 28 Stat. 417) the attomey gênerai has power to aiithorize 
the employment by the district attorney of a stenographer to asslst in pre- 
parlng Indictments, and thç government Is llable for the compensation of 
such stenographer. 

In Error to the District Court of the United States for the District 
of Colorado. 
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William H. aopton and William S. Anthony, for the United States. 
John D. Fleming, for défendant in error, 

Before SANBORN and THAYEJR, Gkcuit Judges, and LOOHREN, 
District Judge. 

SANBOKN, Cîircuit Judge. The attorney gênerai of the United 
States authorized the district attorney for the district of Colorado 
to employ the défendant in error, Henry L. Denison, who was a ste- 
nographer, to take from dictation, and to copy, certain complaints and 
indictments and a certain opinion of the district judge in some crim- 
inal cases which the United States was prosecuting in that district. 
Denison waa accordingly employed, and between April 29, 1894, and 
July 28, 1894, he rendered services in thèse cases as a stenographer 
and copyist, which were worth |165.30. The rendition of thèse 
services enabled the district attorney to discharge a grand jury earlier 
than he otherwise could hâve done, and saved to the govemment ex- 
penses much greater than the value of the services. Denison pre- 
sented his accounts for thèse services to the judge of the district court 
for the district of Colorado, and he approved them. The accounting 
officers of the treasury of the United States refused to audit or pay 
them. The défendant in error then sued the United States for thèse 
services in the court below, under the provisions of the act of March 
3, 1887 (24 Stat. 505, c. 359), and recovered a judgment for the amount 
of his claim. The govemment bas brought this writ of error to re- 
verse that judgment. Its counsel insist that neither the district at- 
torney nor the attorney gênerai had any authority to employ this 
stenographer on its behalf. They cite U. S. v. Shields, 153 U. S. 88, 
91, 14 Sup. et. 735, Gibson v. Peters, 150 U. S. 342, 14 Sup. Ct. 134, 
and Euhm v. U. S., 66 Ped. 531, and urge that fées allowed to public 
officers are matters of strict law, and cannot be paid unless their pay- 
ment is authorized by the very words of the acts of congress. But 
the authorities they présent and the propositions they maintain do not 
. govern this case. Denison was not a public offlcer. He did not sue 
for fées allowed by acts of congress to such an oflBcer, but for compen- 
sation for clérical services which he had rendered to the United States 
at the request of the ofiRcers of its department of justice. The acts of 
congress provide that there shall be an executive department known 
as the "department of justice" and that the attorney gênerai shall be 
the head thereof (Rev. St. § 346) ; that the attorney gênerai shall exer- 
cise gênerai superintendence and direction over the attorneys and 
marshals of ail the districts in the United States and the territories 
as to the mannei- of discharging their respective dutîes (section 362), 
and that he shall exercise gênerai supervisory powers over the ac- 
counts of the district attorneys, marshals, clerks, and other officers of 
the courts of the United States (section 368). The acts making pro- 
visions for sundry civil expenses of the govemment for the fiscal years 
ending June 30, 1894, and June 30, 1895, contain this provision: 

"For payment of such miscellaneous expenses as may be authorized by the at- 
torney gênerai, Ineludlng the employment of janltors and watehmen In rooms 
or buildings rented for the use of courts, and of interpreters, experts, and 
Btenographers; of fumlshing and collecting évidence where the United States 
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is or may be a party In Interest, and movlng of records, one litindred and 
«eventy thousand dollars." 27 Stat 609, c. 208; 28 Stat. 417, c. 301. 

In view of this législation, the proposition that tlie attomey gên- 
erai had no authority to employ a stenographer to facilitate the trans- 
action of the public -business in the ofiftce of a district attorney dœs 
not seem to uS to merit serioua considération. The suprême court 
has held that a district attorney can lawfully purchase blank in- 
dictments at the expense of the United States, and we hâve no doubt 
that the attorney gênerai had ample authority, under the acts of 
congress to which we hâve adverted, to authorize him to hire a ste- 
nographer to Write out indictments or complaints, if blanks failed to 
fit his cases. U. S. v. Harmon, 147 U. S. 268, 270, 13 Sup. Ct. 327; 
Harmon v. U. S., 43 Fed. 560; Stanton v. U. S., 75 Fed. 357, 35a The 
judgment below must be affirmed, and it is so ordered. 



tJNITBD STATES v. FLEMING. 

(Circuit Court of Appeals, Elghth Circuit. Aprll 19, 1897.) 

No. 783. 

1. DisTHioT Attobnbts— Sekvices Outsidb of District— Compensation. 

A district attomey is not entitled to spécial compensation for services ren- 
dered by direction of the attorney gênerai in an appellate court outside of 
his district. 22 C. O. A. 228, 76 Fed. 359, foUowed. 

a. Same— ExPEHSBS. 

Under Eev, St. } 370, a district attorney sent by the attomey gênerai to 
conduct a eaîise In a court outside of his district is entitled to recover ex- 
penses necessarily Incurred. 

In Error to the District Court of the United States for the District 
of Colorado. 
William H. Clopton and Walter D. Coles, for the United States. 
John D. Fleming, in pro. per. 

Before SANBOEN and THAYER, Circuit Judges, and LOCH- 
EEN, District Judge. 

SANBORN, Circuit Judge. The writ of error in this case chal- 
lenges an item of $288.10 for which John D. Fleming, the défendant 
in error, recovered a judgment against the United States in the 
court below under the act of March 3, 1887 (24 Stat. 505, c. 359). 
Fleming was the district attorney for the United States for the dis- 
trict of Colorado from March 23, 1889, to March 23, 1893, during 
which time the défendant in a criminal case took an appeal from a 
judgment of the district court of Colorado to the circuit court of the 
Eighth judicial circuit. The judge of the circuit court was sitting 
at Little Rock, in the state of Arkansas, and at the request of the 
attomey gênerai Fleming followed the case out of his district to 
Little Rock, and there appeared and acted for the United States 
before the circuit judge. He necessarily traveled 2,562 miles, and 
spent $88.10 and six days in making this trip. The attorney gên- 
erai and the court below allowed him $200 spécial compensation for 
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his services and $88.10 for his expenses in this matter, and he re- 
covered a judgment against the United States for thèse amounts. 

The right of a district attomey to spécial compensation for serv- 
ices which he renders by direction of the attorney gênerai in an ap- 
pellate court outside of his district was considered by this court in 
U. S. V. Ady, 40 U. S. App. 312, 22 0. O. A. 223, and 76 Ped. 359, 364. 
The acts of congress which prohibit a recovery of such compensa- 
tion are cited, and parts of them are quoted, in the opinion in that 
case. For the reasons there stated, the défendant in error was not 
entitled to the $200 which was allowed him for services in the judg- 
ment below. Rev. St. §§ 367, 1764, 1766; 18 Stat. 109, c. 328; 25 
Stat. 545; U. S. v. Smith, 158 U. S. 346, 355, 15 Sup. Ot. 846; Gib- 
son V. Peters, 150 U. S. 342, 14 Sup. Ot. 134; Ruhm v. V. S., 66 Fed. 
531, 533. But the necessary expenses which this district attorney ' 
incurred at the request of the attorney gênerai in attending a court 
more than 1,000 miles from his résidence stand on a différent foot- 
ing. The attomey gênerai is the head of the department of justice. 
Rev. St. § 346. He is authorized to exercise gênerai supervision 
and direction over the attorneys of the United States in the varions 
districts as to the manner of discharging their respective duties. 
Section 362. He has gênerai supervisory powers over their ac- 
counts. Section 368. He has authority to employ and retajn such 
attorneys as he may think necessary to assist the district attorneys. 
Section 363. He has power to send an oflScer of the department 
of justice to any state or district of the United States to attend to 
the interests of the nation in any suit pending in any of the courts 
of the United States. Section 367. And section 370 provides: 

"Sec. 370. Whenever the soliciter gênerai, or any ofllcer of the department ol 
Justice, is sent by the attorney gênerai to any state, district, or territory, to 
attend to any interest of the United States, the person so sent shall receive, In 
addition to his salary, hls actual and necessary expenses while absent from 
the seat of government; the account thereof to be verifled by aflldavlt" 

Thèse provisions of the statutes conf er ample authority on the at- 
torney gênerai to incur the expense of sending some attomey to any 
court of the nation to attend to any interest of the United States. If 
he sends an oflQcer of the department of justice from Washington, 
that officer can recover the amoont of his expenses, in addition to 
his salary, tinder section 370. If he employs and retains an attorney 
to assist a district attorney and sends him, he can undoubtedly re- 
cover his expenses. If he sends the district attorney, the acts of 
congress prohibit the payment to him of any spécial compensation 
for the services he renders without his district (sections 367, 1764, 
1765); but they contain no prohibition of the repayment to him of 
the actual and necessary expenses which he incurs on such a mis- 
sion. No reason occurs to us why, in this state of the case, he 
should not be reimbursed for thèse expenses. The attomey gênerai, 
vested with ample authority from the United States, requests him 
to go to a distant state, and attend to the interests of the govern- 
ment in a lawsuit. He complies with the request, travels thousands 
of miles, and incurs necessary expenses in performing the service. 
In the absence of a prohibitbry statute, the authorized request o(f 
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the attomey gênerai and the compliance of the district attomey 
raise an implied promise on the part of the govemment to repay to 
the latter Ûs necèssary disbursements. Coleman v. U. S., 152 U. 
S. 96, 99, 14 Sup. Ot. 473; U. S. v. Great Falls Manufg Co., 112 U. 
S. 645, 654, 5 Sup. Ct. 306. The judgment below must be reversed, 
and the cause remanded to the court below, with directions to enter 
judgment in f avor of the défendant in error in accordance with the 
views expressed in this opinion ; and it is so ordered. 



UNITED STATES v. EDGERTON (four cases). 

(District Court, D. Montana. April 21, 1897.) 

Nos. 227-230. 

1. Graih) JnRiBS — Shcrect dp Peoceedings— Présence of Other Parties. 
No person, other than a wltness undergoing examlnation and the govem- 
ment attomey, can be présent at the sessions of a grand jury; and an In- 
dlctment should be quashed where an expert witness remoined in the jury 
room wUIe another wltness was belng examined, and put questions to him. 

S. CrIMINAL LAW — TbSTIFÏINO AOAINST ONKSBLF — BXAMINATION bbforb 

Grand Jury. 

An Indletment should be quashed when It appears that défendant was com- 
pelled by subpœna to attend before the grand jury, and gire material testl- 
mony, wlthont knowlng that hls own conduct was under investigation. 

P. H. Leslie, U. S. Atty., and Geo. F. Shelton, Asst. U. S. Atty. 
Toole & Wallace, John B. Clayberg, and N. W. McConnell, for de- 
fendant. 

BELLINGEB, District Judge. The questions for décision arise upon 
motions to quash four several indictments against the défendant, 
Erastus D. Edgerton, and upon pleas in abatement to said indict- 
ments. The motions and pleas are upon the same grounds, except 
that it is alleged as a ground of separate plea that said défendant 
was required by a subpœna to appear before the grand jury as a wit- 
ness, and that he did appear in obédience to such subpœna, and was 
swom and examined and required to testify to matters and things 
relating to and material to the charge made in the indictment against 
him, and this without being informed or having knowledge that the 
grand jury had under considération any matter inyolving a criminal 
charge against him. The grounds upon which it is sought by both 
motions and pleas to hâve the indictments quashed are that one S. 
E. Flynn was allowed to testify as an expert before the grand jury, 
without being first examined as to his qualifications as an expert; 
that said Flynn was permitted to remain in the grand jury room 
while other witnesses were being examined in connection with the 
charge against the défendant, and propounded questions to such 
witnesses; that the grand jury were not selected according to law; 
and that, as to a portion of such jury, those comprising it were not 
possessed of the qualifications required by law ; and that the foreman 
of the grand jury and at least 11 other members thereof, who found 
ând returned the indictments against the défendants, were in such a 
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hostile and vindictive state of mind towards him as prevented them 
from acting impartially; and it is alleged in tlie pleas that the de- 
fendant was prejudiced in his rights by the several matters complained 
of. The pleas are supported by the affldavits of the défendant as to 
the facts upon which they rely. I shall consider but two questions 
in the case, inasmuch as thèse will dispose of the demurrers and mo- 
tions, and are questions of universal application. Thèse questions re- 
late to the présence and conduct of the expert Plynn in the grand jury 
room, and to the examination of the défendant, Edgerton, as a wit- 
ness against himself, under compulsion of a subpœna. 

It is not necessary to inquire how far the laws of the states apply 
in criminal proceedings in the courts of the United States, under sec- 
tion 721 of the Eevised Statutes. It is beyond question that no per- 
son, other than a witness undergoing examination, and the attorney 
for the government, can be présent during the sessions of the grand 
jury. The rule is inhérent in the grand jury system with ail the force 
of a statutory enactment. The cases where bailiffis and stenographers 
hâve on occasions been temporarily présent in the grand jury room 
are only apparent exceptions. The rule, in its spirit and purpose, 
admits of no exception. In the présent case it is suggested that the 
only testimony heard while the expert Flynn was présent related to 
the production of certain books of account, touching which the ex- 
pert interrogated the witness who was testifying as to his possession 
of such books or other documents, and that this could not hâve prej- 
udiced the défendant. The court cannot know that this suggestion 
represents the fact. The case as presented is one where an expert 
was not only présent in the grand jury room while a witness was tes- 
tifying, but took part in the investigation by interrogating the witness. 
The court cannot inquire as to the effect of this conduct. There must 
not only be no improper iniluence or suggestion in the grand jury 
room, but, as suggested in Lewis v. Commissioners, 74 N. C. 194, there 
must be no opportunity therefor. If the présence of an unauthorized 
person in the grand jury room may be excused, who will set bounds to 
the abuse to follow such a breach of the safeguards which surround 
the grand jury? It is common knowledge that expert witnesses are 
more likely to testify from interest than any other class. They usually 
testify to support or overthrow a theory, and f requently, if not 
usually, after an ex parte investigation, which strongly prédisposes 
them in f avor of the party or cause in whose services they are enlisted. 
In the case of U. S. v. Kilpatrick, 16 Fed. 765, the court quashed an 
indictment upon motion upon a case much like the présent as to this 
point. 

It is fatal to the indictments that the défendant was caJled to tes- 
tify in the particular matter from which they resulted, without being 
informed or knowing that his own conduct was the subject under 
investigation. In the case of U. S. v. Brown, 1 Sawy. 531, Fed. Cas. 
No. 14,671, it is held that there is no such thing as a criminal action 
or proceeding, within the meaning of the Oregon statutes, which pro- 
tect a défendant in a criminal case from testifying against himself, 
until an indictment has been filed in court, and that the examination 
of a person before the grand jury, although such an examination 
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tends toconnect him with a criminal offense, is not the investigation 
of a "criminal cliarge." But the suprême «ourt of the United States, 
in Counselman v. Hitchcock, 142 U. S. 647, 12 Sup. Ot. 195, holds 
otherwise. There it is held that under the flfth amendaient to the 
constitution of the United States, which déclares that no person shall 
be compelled in any criminal case to be a witness against himself, an 
examination of a person before the grand jury in an investigation into 
certain alleged violations of the Interstate commerce act, where his 
testimony might tend to criminate him, constitutes a "criminal case," 
within the meaning of the constitutional provision. The adjudged 
cases in both the fédéral and state courts are fully reviewed in the 
opinion. It makes no différence, in my judgment, that the case was 
one where the witness declined to answer, and the question decided 
was raised on habeas corpus proceedings to release him f rom impris- 
onment for contempt in such refusai. The court holds, upon obvions 
principles, that the constitutional provision referred to, as well as 
the like provisions adopted by the varions states, must hâve a libéral 
construction for the protection of personal rights. Neither évasion 
nor subterfuge can be permitted to destroy them. 

It is argued that it must be made to appear that the défendant has 
sufEered injury in what has been done, before the objection that is 
made can be sustained. This is true as to technical requirements 
and fonnalities, but not as to matters of substance. Where a witness 
is compelled to testify against himself, the injury inheres in the vio- 
lence done to his rights. It is not susceptible of proof, nor the pol- 
icy of the law to require it, and the injury done to the public in such 
tase outweighs that suflered by the défendant. It is a matter of 
the highest public policy that crime shall be punished by légal meth- 
ods. When thèse are disregarded, there is the mob, between which, 
in the pursuit of vengeance, and the oflScers of the law, acting in its 
name, but in disregard of it, there is no distinction., 

Without thèse questions, I should still feel it my duty to quash 
thèse indictments, in view of the passion under which the grand jury 
seems to hâve acted. The report flled is so exceptional as to excite 
surprise. The feeling out of which it grew may be explained by the 
circumstances existing at the time, and, while what has been done 
may be thus excused, it only adds to the reasons for quashing thèse 
indictments, to the end that whatever action is required may be had 
without excitement, and upon mature délibération. The demurrers 
to the several pleas are overruled, and the motions to quash allowed. 



UNITBD STATES v. BOOKER. 

, (District Court, D. North Dakota, S. B. D. May 6, 1897.) 

National Banks— Falsb Reports. 

It is not a necessary ingrédient of the offense of making a false entry In 
a report, under Eev. St. § 5209, tliat the report shall be one of those men- 
tloned in sections 5211, 5212, or one which the bank is bound by law to 
make. It is sufflcient if the report is one made in the due course of busi- 
ness. U. S. V. Potter, 56 Fed. 83, 97, disapproved. 
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Tracy R Bangs, U. S. Atty. 

John D. Benton and Alexander Hughes, for défendant 

AMIDON, District Judge. The défendant has demurred to an in- 
dictment drawn under section 5209 of the Eevised Statutes, charging 
him, as président of the Grand Porks National Bank, of Grand Porks, 
N. D., with making false entries in reports of the condition of that 
bank to the comptroller of the currency. There are nine counts in 
the indictment, which are substantially the same in form, varying 
mainly as to the party whom it is charged the défendant intended to 
defraud or deceive by the false entry. After alleging the incorpora- 
tion of the bank under the national bank -act, and that it had been 
éngaged in business for a period of more than one year preceding the 
25th day of July, 1894, the indictment allèges: That the Grand 
Porks National Bank on that day made to the comptroller of the cUr- 
réncy a report of the condition of the association at the close of busi- 
ness on the ISth day of July, 1894, according to a form theretofore 
préscribed by the comptroller. That the report was one which it 
was the duty of the association by law to make to the comptroller, 
being one of the five reports required by law to be made in eachyearby 
every such association. That the report was verified by the oath of the 
défendant, Booker, président of said association, and attested by the 
signatures of three of the directors. That said Booker, so being prési- 
dent of the association, unlawf ully, knowingly, and willfully did make 
certain false entries in the report; that is to say, a false entry to the 
effect that at the close of business on the 18th day of July, 1894, the 
amount due the said association from approved reserve agents was 
160,042.01, in the words and in figures following, that is to say : 

Dollars. Cts. 
12. Due from approved reserve agents, subject to check (see scbed- 

ule) 60,042 01 

That said entry was false, in this: that said association did not at 
said time hâve due from approved reserve agents thesumof $60,042.01, 
or any part thereof, except the sum of |25,042.01, as the said Booker 
then and there well knew. That said Booker at the time of making 
said false entry thereby intended to defraud and injure said Grand 
Porks National Bank, and divers other persons, whose names are to 
the grand jurors unknown. The demurrer to each of the counts is 
in the following language: 

"Défendant tlemurs to the flrst count of said Indictment for the reason that 
the report In which the false entry is charged to bave been made is not set forth 
in fuU; because there is no proper description of said report; and for the reason 
that such indictment contalns no allégations from which it can be determined 
whether the report in which said false entry is charged to hâve been made is 
In the form préscribed by the comptroller of the currency of the United States, 
or as to what class of reports required by the statutes of the United States it 
belongs, or as to whether the report charged to bave been made Is such a report 
as is required by the statutes of the United States," 

It was also urged upon the argument of the demurrer that, inas- 
much as the false entry refers to a schedule, the schedule itself should 
hâve been set out in the indictment. Ail the questions thus raised 
will be solved by a correct answer to the following question: Is it 
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an ingrédient of the offense of making a false entry in a report of a 
national bank, under section 5209 of tlie Revised Statutes, tliat the 
report should be one whicli it was the légal duty of the association to 
make? If it is essential that the report should be of that character, 
then a false entry in any other report would not constitute the offense; 
and it would therefore be necessary that the indictment should, by 
apt averments, show that the report in which the false entry is charged 
to hâve been made possessed ail the éléments specifled in the statute. 
Among other things, in addition to the spécifications contained in the 
indictment in this case, it should be averred that the report had been 
called for by the comptroller, and that he had specifled the day in 
respect to which the report was made as the one for which the report 
should exhibit in détail the resources and liabilities of the association. 
But, on the contrary, if it is only necessary that the report should be 
one that was made in the due course of the business of the association, 
then ail that would be required of the indictment would be to identify 
the report, with a degree of précision and certainty suflScient to ap- 
prise the défendant of the particular offense with which he is charged. 
The distinction which it is essential to observe is that which exists be- 
tween pleading ail the ingrédients of a crime, and identifying the par- 
ticular act for which the défendant is called upon to answer. On the 
face of section 5209 there is nothing which would naturally limit the 
offense to reports which the association was legally bound to make. 
The language of the statute is as foUows: 

"Every président, dlrector, cashler, teller, clerk, or agent of any association 
• * • who makes any false entry In any report or statement of the associa- 
tion wlth Intent, in either case, to injure or def raud tlie association or any other 
Company, body polltic or corporate, or any Individual person, or to deceive any 
officer of the association or any agent appolnted to examine the affairs of the 
association, • ♦ • shall be deemed guilty of a misdemeanor," etc. 

This language is as broad as it could well be made, — "any report or 
statement of the association." It is to be noticed, also, that the 
fraudulent intent to injure or deceive is not conflned either to the asso- 
ciation or to the offlcers to whom the report is required to be made, 
but extends to "any company, body politic or corporate, or any indi- 
vidual person." It is evidentiy the intent of the statute to shield each 
of thèse classes against the wrongful act mentioned. Tbe only légis- 
lative provisions requiring national banks to make reports are con- 
tained in sections 5211 and 5212 of the Revised Statutes, and I am 
unable to discover anything in section 5209 which would restrict its 
provisions to the reports mentioned in those sections. Suppose the 
board of directors of a national bank should call upon the cashier 
and président, as its executive oflQcers, to présent to them a report of 
its condition, and in such report thèse officer s should make false en- 
tries with intent to deceive the board of directors; would not their 
act corne within the language of the statute, and also within the mis- 
chief which it was intended to provide against? It often happens 
that the stockholders of such a corporation become 'alarmed and dis- 
satisfied as to its condition. Suppose that they should call upon the 
président and cashier to make a report to be submitted to a meeting of 
the stockholders, and in this report thèse offlcers should make false 
entries for the purpose of deceiving or defrauding the stockholders. 
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There is nothing in the statute which makes it the légal duty of the 
association to make any such report, or of the président or cashier 
to do so. The duty to make the report would arise solely out of the 
agency of the ofiScers, And yet it is diiHcuIt to see why such a false 
entry does not corne within the letter and the mischief of the statute 
as fully as a similar entry in a report to the comptroller of the cur- 
rency. It should also be noticed that the statute is not conflned to 
"reports" alone, but also embraces "statements." The only term used 
in sections 5211 and 5212 is "report," and to confine section 5209 to 
those reports would certainly hâve the effect of rendering the term 
"statement," in that section, nugatory, The authorities on this sub- 
jeet are not entirely harmonious. In the case of U. S. t. Potter, 56 
Fed. 83, 97, after a very careful considération, the conclusion is 
reached that section 5209 is conflned to such reports as the association 
is bound by law to make. The court says : 

"In the absence, therefore, of any authority cited to the contrary, I hold that no 
report Is within the purview of this pénal statute unless It Is shown to be in 
conformlty with the law in everything except In the matter of the false entry." 

In that case a demurrer to an indictment was sustained for the rea- 
son that the vérification and attesting of the report were not pleaded 
with sufiScient fullness. The only authority cited in support of the 
ruling was the case of U. S. v. Eqe, 49 Fed. 852. It would seem, how- 
ever, that tlie latter case could properly be explained on other 
grounds. In that case a bank examiner requested the défendant, who 
was a clerk in a national bank, to make the statement or report in 
question, "on the ground of the illness of the examiner's assistant," 
and it appears from the évidence "that it was the custom of the ex- 
aminer to make such a statement personally, and that it was no part 
of the duty of the bookkeeper to do it." It is manifest, therefore, 
that in doing this work the clerk was not the agent of the bank, but 
of the examiner; and the judge bases his instruction upon that 
ground, stating that the défendant could not be held responsible "for 
the services he rendered the examiner. His act in complying with 
the examiner's request was voluntary. As an ofQcer of the bank he 
was not required to perform it." That is, as I understand, it was not 
within the scope of his agency. In the case of Oochran v. U. S., 157 
TJ. S. 286, 15 Sup. et. 628, it is expressly held that it is not necessary 
to allège in the indictment that the report in which the false entry 
was made wub verifled by the oath of the président or cashier, or at- 
tested by the signatures of the directors. The same rule is also adopt- 
ed in the case of U. S. v, Hughitt, 45 Fed. 47. I am therefore led to 
the conclusion that it is not necessary that the report should be one 
which the association was bound by law to make, but that it is suf- 
flcient if the report was made in the due course of the business of the 
association. From this conclusion it follows that it is not necessary 
that the indictment should set forth facts from which the court can 
see that the report was one of the reports mentioned in section' 5211 
or 5212. It is only necessary to show that the report is one whïch 
was made in the due course of the business of the association, and to 
identify it with sufticient clearness and certainty to satisfy the rules 
of criminal pleading in that respect. The averments of the indict- 
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ment in this case are ample for both of thèse purposes. The other 
objections raised to the indictment are severally held to be untenable 
in the case oi U. S. v. French, 57 Fed. 382. The demurrer is therefore 
overruledl 



MEAD et al. V. WEST PUB. CO. 
(Orcuit Court, D. Minnesota, July 14, 1896.) 

L Copyright— BxTBHT of Protection. 

When an author bas expended hls tlme and talent upon a book, bis 
property rlgbt in It Is one which the law will proteet against any one who 
attempts to avall blmself of the results of the author's labor. This rule 
applies not only to works In which the forms of expression are the resuit 
of the author's own research and thought, but also to compilations of the 
Works of others upon a common subject. 

8, Samb— Infbinqbmbnt— Recompilatiokb— Law Trbatiskb. 

Where an author produclng a new compilation of an unprotected law 
treatise by a third person bas Introduced Into the text new chapters upon 
subjects not treated in the original, It Is not an Infringement for a still 
later compiler of the original work to dérive from the first compilation the 
Idea of also treating thèse new topics, provided he does not reproduce any 
of the new matter In the flrst compilation. 

& Bamb— Rephodoction of Citations. 

Where new compilaBons bave been made, by two différent anthors, of 
an unprotected law book by a third party, with some additlonal matter, 
notes, and citations, the mère fact that the second compiler bas reproduced, 
in connection wIth the same subjects, some of the new citations found in 
the first compilation, wlll not be held an infringement of the copyright 
thereon, where in nearly ail such cases it appears from Internai évidence 
that he made an independeat examinatlon of the authorities so cited. 

This was a suit in equity by Wilson L. Mead, Charles E. Gill, 
James E. Callaghan, N. A. Clark, and Frederick Darvill, co-partners 
as Callaghan & Oo., against the West Publishing Company, for al- 
leged infringement of a copyright in an annotated édition of "Steph- 
en's Pleading," entitled "Andrews' Stephen's Pleading." The alleged 
infringing book was the second édition of a law book entitled "Ship 
man's Common-Law Pleading," and was prepared and edited for de- 
fendant by Mr. W, L. Clark. The cause was heard upon a motion for 
a temporary injunction. 

Shipman on Pleading (flrst édition) was published August, 1894. Andrews 
on Pleading was published In November, 1894. Shipman on Pleading (sec- 
ond édition) was published in September, 1895. Shipman on Pleading consti- 
tntes one of the "Hornbook Séries" now belng published by the défendant. 
Twelve volumes hâve been already published, and 16 more are in course of 
préparation. Thèse books are elementary in their character, and prlmarily 
Intended for the use of law students. Andrews' Pleading, plaintlff's book, is 
a Verbatim reprint of the text and notes of Stephen, except that the tifles of 
the cases cIted In Stephen's notes bave. In certain Instances, been Interpolated. 
In addition thereto, Andrews bas annotated the text of Stephea, and added 
some 60 pages of Introductory matter. Shipman's Pleading, defendant's book, 
is not a Verbatim reprint of Stephen, but is based upon that treatise, and 
adopts the language and arrangement of Stephen throughout. This book is 
also almotated by the compiler, and some original matter is Introduced into the 
text. The bill states that the flrst édition of Shipman's Pleadiijg "was unfa- 
vorably received and severely crlticised, and was and is a very defective and 
Inferior book," and allèges, In substance, that the préparation of the second 
édition of Sbipman Involved the use of the editorial labor expended in the 
compilation of Andrews' Pleading. The afiidavit of Mr. West, président of 
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the défendant corpCKratlon, states that It 1b the policy of the défendant, "as 
has been repeatedly annotmced by it to the facultles of the several law schools 
throughout thls eountry," to publlsb new éditions of the several books com- 
prlsed in the Hornbools Séries "-whenevér the criticism and advlce of those 
using or desirlng to use the books show that such new éditions are necessary 
to meet their requlrements; that in pursuance of sald poUey the said second 
édition of Shlpman's Oommon-Law Pleading was prepared and publlshed, as 
was also a second édition of another book of said séries, riz. Norton on BiUs 
and Notes." He further states tliat the second édition of Shipman's Plead- 
ing "was prepared hi accordance with, and because of, the critieisrQS and. 
suggestions of certain law-school professors, and other llterary advisers" of 
the défendant, and not in conséquence of the publication of Andrews' Plead- 
ing, and that sald second, édition would bave been publlshed, for the reasons 
stated, even if Andrews' Pleading had not been in existence. He further 
states that Mr. Andrews, compiler of Andrews' Pleading, after sald work 
was publlshed, "vlsited a laige number of the law schools, and personally 
Boliclted the use of hls book In sald schools, and at that tlme severely criticised 
sald flrst édition of Shipman's Oommon-Law Pleading, and that that criticism, 
as affiant Is Informed and belleves, is the severe criticism of said flrst édition 
to whlch sald Andrews refers in his affldavlt." 

The blll admits that the tezt and notes of Stephen are common property, 
not subject to copyright, but charges: (1) That the cases cited in part 1, 
pp. 1-60, of Andrews' Pleading, were copled by the person wbo prepared the 
second édition of Shlpman. (2) That part 2, §§ 43-47, pp. 69-77, of Andrews' 
Pleading, were copled in the second édition of Shlpman on pages 6, 11, 120, 
121, 126, 127. (3) That over 200 cases were copled from the notes in Andrews' 
Pleading. (4) That large portions of the notes In Andiews were reproduced 
In Shlpman in the identical language^ or with colorable altérations. (5) That 
the citations in the original notes to Stephen, as corrected and amendeS by 
Andrews, were copled In the second édition to Shlpman. (6) That a note in 
Andrews (pages 474r-477) Is found in substance in the second édition of Shlp- 
man. (7) That the Index In Andrews "has to a large extent been utilized, 
referred to, and copled from, and embodled in the second édition" of Shlpman. 
(8) That over 300 cases in the table of cases in Andrews "were taken ànd 
copled dlrectly" from sald table in the préparation of the table of cases in Shlp- 
man, second édition. (9) That the défendant made a wrongful and plrati(âj 
use of Andrews In the préparation of Shlpman, and avalled Itself "of the 
labor, pains, care, skill, and expérience expended and embodled In said An- 
drews' Stephen's Pleading." 

Mr. Haie, who made the index to the second édition of Shipman's Pleading, 
makes affldavlt that he made same "from the proof sheetu of sald work, and 
from them alone," and that "he made no use of or référence to the index of 
Andrews' Stephen on Pleading." 

Mr. Jeble, the foreman of defendant's composition rooms and mechanlcal 
department, states. In an affldavlt, that the table of cases to the second édition 
of Shipman's Pleading, prepared under his supervision, was, "in accordance 
with the usual method employed In preparing such tables," made "from the 
page proofs of sald book, and that no référence whatever was made to the 
table of cited cases publlshed in the work known as 'Andrews' Stephen's Plead- 
ing.' " 

It Is Bhown by the affldavlt of Mr. Clark that the number of cases cited, 
respectlvely, in Shlpman (flrst édition), Shlpman (second édition), and Andrews, 
Including the cases in Stephen's original notes, were cheeked under his super- 
vison, and produced the following results, vlz.: 

(1) Number of cases cited in the respective volumes: 

(a) Shlpman (flrst édition) 2,301 

(b) Shlpman (second édition) 4,045 

(c) Andrews 2,140 

(2) Number of cases common to the respective volumes: 

(a) Shlpman (flrst and second éditions) 1,940 

(b) Andrews and Shlpman (flrst édition) 396 

(c) Andrews and Shlpman (second édition) ^ 260 

(d) Andrews, Shlpman (second editionl, and Stephen 86 

(e> Andrews and Shinman (second édition) without Stenhen 174 
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(8) Citation of cases common to Andrews and Shipman (2d Ed.):* 

Cages cited from Stephen. 233 

Cases clted differently 94 

Cases quoted differently 15 

Cases clted to a différent point 89 

Mr. Claxlî states In hls affldavlt that he caxinct now remember the détails of 
hls work, nor the clrcumstances under whiçh éach case was cited, but that 
he does remember the gênerai manner In whlch his work was done, and the 
Bources from whlch he obtalned hls data. The sources consulted in the prépa- 
ration of the speclflc chapters are stated by Mr. Clark to be as follows: (1) 
Ohapters 1 and 2, pp. 1-129: (a) Shipman (first édition); (b) Stephen on 
Pleadlng; (e) Ohitty on Pleading; (d) Clark on Contracta; (e) Cobbey on Re- 
plevin; (f) ÉweU on Ejectment; (g) other text-books, not now recalled. (2) 
Ohapter 3, pp. 130-141: (a) Shipman (flrst édition), c. 3; (b) Clark on Oon- 
tracts, for new matter on page 132, notes 7, 8. (3) Ohapter 4, pp. 142-198: 
(a) Shipman (first édition), c. 2; (b) Stephen on Pleading; (c) Chitty on Plead- 
lng; (d) cases cited In the second édition. (4) Chapter 5, pp. 199-256; (a) 
Shipman (first édition), c. 1; (b) Chitty on Pleading; (c) Stephen on Pleading; 
(d) cases cited in second édition. (5) Ohapters 6-12, pp. 257^99; (a) Stephen 
on Pleading; (b) Shipman (first édition); (c) Chitty on Pleadtng; (d) cases 
taken from Ohitty. The sources consulted in the préparation of the whole 
book. In addition to those already referred to, are stated by Mr. Clark to be 
aa follows: (1) Klnney's Illinois Digest; (2) a Michigan dlgest; (3) a Massa- 
chusetts digest; (4) a Pennsylvania digest; (5) a New York common-law 
digest; (6) the TJnited States Digest; (7) the American Digest; (8) Ames' 
Selected Cases on Pleading; (9) the Illinois Eeports; (10) the Michigan Re- 
ports; (11) the Massachusetts Reports;, (12) the Vermont Reports; (13) the 
New York Common-Law Reports; (14) the New York Court of Appeals Re- 
ports; (15) the Indiana Eeports; (16) the TTnited States Suprême Court Re- 
ports (Oo-op. Ed.); (17) the National Reporter System; (18) the American 
Décisions and Eeports; (19) the reports of other states, not now remembered; 
(20) the Bngllsh Common-Law Reports; (21) reports aleo examined at the 
State law library in St Paul. 

Mr. Clark admlts that he made use of Andrews to the foUowlng extent, ylz.: 
(1) That "in several instances" he eut the original text of Stephen from An- 
drews in order to sare copying. (2) That he checked his work with Andrews, 
In common with other works on Pleading, for omitted topies, and that it was 
thereby suggested to hlm to treat briefly the foUowing subjects, viz.: (a) Writ 
of Bntry; (b) Forcible Eintry and Detalner; and (c) Trespass to Try Tltle. 
In treating thèse topies he did not copy, either directly or indirectly, the lan- 
guage or the Ideas contalned in Andrews' Pleading. The sources consulted by 
hlm were, among others, Blackstone's Commentaries and Ewell on Ejectment. 
(3) That he did not check Andrews for omitted cases, although it is possible 
that he may bave found a case hère and there by reason of its being cited In 
Andrews; that he did not cite any case from Andrews wlthout flrst examining 
the original report. (4) That he had intended to read the work of Andrews, 
but read only a small part of same,— not as much as half. 

Aldrich, Reed, Brown & Allen, for complainants. 

* 
W. E. Dodge and Homer Eller, for défendant, flled the foUowing 
brief: 

The Issue in the Case. 

The Issue In thls case Is In large measure an issue of fact. The plalntifl 
charges that the défendant has been guilty of "piracy," or, as it is sometimes 
called, "literary larceny," In the préparation of the second édition of its book. 
The défendant dénies the charge, without réservation, and claims that tWs 
second édition of Its book was prepared in a legitimate manner, without mak- 
Ing any unlawful appropriation of any sort or kind from the book of the 
plalntlff. In other words, the plaintiff charges that the second édition of 

tUome cases are clted more tban onc*. 
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Shlpman was compiled from Andrews' Pleadlng; that the text and citations 
found In Andrews were copied, wlth such eolorable changes as were necessary 
to conceal the fact of copylng; and that even the table of cases and Index 
found In Andrews were substantially reproduced in défendant'» book. The 
défendant dénies the copylng charged, and the alleged use of the materlal In 
plalntlfC's book. It states ta détail the sources from which the matter con- 
tained In Its book was derived, and explains with great spedflcness the methods 
followed by Its edltor In the compilation of its book. The charge of the plaln- 
tUC Involves fraud on the part of the défendant of the most reprehensible char- 
acter. It déclares, In efCect, that the défendant dld not avail itself of the 
original sources of Information, but resorted to the labor-savlng expédient of 
copylng citations and other materlal which the research of the plaintifl had 
dlscovered. In such a case the anlmus furandi (that Is to say, "the intention 
to take for the purpose of saving labor") must be dearly established. Has 
•uch fraudulent Intent been so clearly established by the plalntlfC at this stage 
of the proceedings as to warrant the grantlng of a temporary irijunction? The 
affldavlt of Mr. Andrews In support of the charges of the biU is very volumi- 
nous, covering over 300 pages of typewrltten matter. The followlng facts, 
shown by the affldavlt of Mr. Olark, should be noted In connection wlth thlg 
affldavlt of Mr. Andrews, vlz.: (1) Two hundred and thlrty-three citations 
referred to as copied from Andrews appear in the original notes of Stephen. 
(2) Andrews repeatedly refers to statements and notes as being copied from 
Andrews* Pleadlng which are part of the original text of Stephen. (3) An- 
drews repeatedly refers to many cases as being copied from Andrews' Pleadln'g 
which are clted in the flrst édition of Shipman. (4) Nlnety-four citations 
clalmed to bave been copied from Andrews are dted dlfferently, as to tltles, 
volume, or page of the report, in the second édition of Shlpman. (5) Fifteen 
cases and authoritles clalmed to hâve been copied from Andrews are aceom- 
panled ta Shipman's second édition wlth spécifie statements of fact or quota- 
tions not found ta Andrews. (6) Elghty-nine citations clalmed to hâve been 
copied from Andrews are clted In Shipman to a différent point, or In a différent 
connection. (7) Twenty-one alleged errors common to both Andrews' Plead- 
lng and Shipman's Pleadlng (second édition) are referred to In the affldavlt. 
Thèse errors are duly listed wlth accompanylng explanatlons on page 19 of ' 
this brief.x 

The Elghts of the Défendant 

There can be no question that the défendant had a right. In the compilation 
of its book, to resort to the digests, law reports, and standard text-books in 
the manner described by Mr. Clark. Gray v. Russell, Fed. Oas. No. 5,728, 
1 Story, 11; Emerson v. Davles, Fed. Oas. No. 4,436, 3 Story, 768; Simms v. 
Stanton, 75 Fed. 6. Were It otherwlse, it is obvions the book of the plalntlfC 
would hâve no standing In this court. "What," says Judge Story, "would 
become of the treatlses in our own profession, the materials of which, If the 
Works be of any real value, must essentially dépend upon faithful abstracts 
from the reports and from juridical treatlses, wlth Illustrations of their bear- 
Ing?" Gray v. Eussell, supra. "Taie," 'he continues, "the case of the work 
on Insurance wrltten by one of the leamed counsel In this cause, and to which 
the whole profession are so much indebted; It is but a compilation, wlth occa- 
slonal comments upon ail the leading doctrines of that branch of the law, 
drawn from reported cases or from former authors, but combined together ta 
a new form, and ta a new plan and arrangement." Id. 

The Test of Piracy. 

"It may be laid down as the clear resuit of the authoritles," says Judge 
Story, "In cases of this nature, that the true test of piracy or not is to ascer- 
taJn whether the défendant has in fact used the plan, arrangements, and illus- 
trations of the plalntlff as the model of his own book, wlth eolorable altéra^ 
tiens and variations, only to disguise the use thereof, or whether his work 
Is the resuit of bis own labor, sklll, ànd use of common materials and com- 
mon sources of knowledge, open to ail men, and the resemblances are eitha: 
occidental, or arlse from the nature of the subject. In other words, whether 

tSea note at end of opinion. 
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thé defendant's book la, gdoad hoc, a servlle or eraslve Imitation of the plaln- 
tlffs work, or a bona fldê original compilation from other common or Inde- 
pendent sources." Emerson v. Davies, Fed. Cas. No. 4,436, S Story, 768; 
Simms ▼. StantoD, 76 Fed. 6. 

Publication of Second Edition. 

The piràcy charged cannot be Inferred from the fact that the défendant pub- 
Ushed a. second édition of Its book wlthln a year after the publication of the 
plalntUTs book. The second édition of thls book would hâve been pabllshed 
in any eVent, for the reasons stated In Mr. West's affldavlt, evén If the plaln- 
tlSTs book had not been publlshed. Grantlng, however, that the production of 
plalntlfTs book led to the production of the second édition of defendant's book, 
no presumpUon of frand can be predlcated upon that hypothetlcal fact. The 
défendant had a righ^ In the course of legitlmate business compétition, to pro- 
tect its book wlth a new and Improved édition, If the publication of plalntiff's 
book made It necessary from a commercial point of vlew. "Falr compétition 
Is perfectly legitlmate, and the facf that one work Is affected by the publica- 
tion of another of a slmllar nature Is no damage or injury, be the loss what 
It may." Hogg v. Klrby, 8 Ves. 225; Ohamier, Gopyr. 124. "If a work is 
Successful, It Is compétent to any other person pereeivlng that success to set 
about a slmllar work, bona flde hls own." Id. 

Rlght to Oopy Text of Stephen. 

The blll admlts that the original text and notes of Stephen are reproduced 
*'word for word" In plaintlff's book. It also admlts that sald text and notes 
are common property and liot subject to copyright. It foUows, therefore, that 
the défendant was at llberty to copy or eut said text and notes, in so far as 
It saw fit, frorn the prlnted pages of plalhtifCs book. A mère copylst has io 
exclusive rlght, under the statute, to multiply copies of hls copy of a book. 
See Drone, Copyr. 202, 204, 424, 160; Ohase v. Sanbom, Fed. Cas. No. 2,628; 
Banks v. Publlshlng Co., 27 Fed. 50; Davidson v. Wheelock, 27 Fed. 61; West 
Pub. Co. V. Lawyers' Co-op. Pub. Co., 64 Fed. 360. The fact that the tltles 
• of the cases clted by Stephen were added In certain instances by the plaintif! 
does not vest a copyright In those tltles. The défendant dld not copy or eut 
the text of Stephen from plalntiff's book save In exceptlonal Instances, and 
the tltles of the cases in Stephen's notes were not copied from plaIntifC's book, 
havlng been aJready publlshed in the flrst édition of Shlpman. 

Rlght to Read Book of Plalntiff. 

It cannot be Inferred that défendant copied plalntiff s book from the fact 
that Mr. Clark admlts that he read part of said book. It was both the right 
and the duty of Mr. Olark, as a conscientdous compiler, to read and study ail 
the literature whlch related to the subject which he was treatlng. Such In- 
vestigation tended to Increase, rather than to save, the labor of Mr. Clark. 
In Emerson v. Davies, Fed. Oaa. No. 4,436, 3 Story, 768, which was the case 
of a school arlthmetlc, Judge Story inferred that the défendant had "examined 
ail the exlsting works publlshed," including that of the plalntiff, but held that 
it dld not necessarlly follow that Davies had copied or adopted any part of 
the work of Emerson. See, also, Drone, Copyr. 394, and cases clted; Slmms 
V. Stanton, 75 Fed. 6. The fact that this examination of plamtiff's book sug- 
gested to Mr. Clark the discussion In defendant's book of the subjects of Wrlt 
of Entry, Forclble Entry and Detainer, and Trespass to Try Title, does not 
involve any presumption of plracy by Mr. Clark in the treatment of those sub- 
lects. See Drone, Copyr. 394, and cases clted In note, particularly Jarrold v. 
Houlston, 8 Kay & J. 708; Banks v. McDIvItt, Fed. Cas. No. 961, 13 Blatchf. 
163; Slmms v. Stanton, 75 Fed. 6. It would hâve been proper for Mr. Clark, 
in thls connection, to hâve checked defendant's book wlth that of plalntiff 
for omltted cases, if he had seen fit to do so, provlded he had subsequently verl- 
fled thèse citations wlth the original reports. See Drone, Copyr. 397, note 1; 
West Pub. Co. V. Lawyers' Co-op. Pub. Co., 64 Fed. 360; Simms v. Stanton, 
75 Fed. 6. Ohecklng of this character is held to be legitlmate, even In the case 
of rival dlrectories. Drone, Copyr. 396. Mr. Olark states that he dld not 
look through plalntifC'a book for omltted citations, although he admits that he 
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may "hâve found a case here and there" in lils Incldental examînatlon ot 
the book. Thls statement Is striklngly conflrmed tiy the fact tbat defendant's 
book does not cite the case of Hannay v. Smurtbwaite, 69 Law T. (N. S.) 67T, 
whlch Is reported In full on pages 445-448 of plaintiff's book; also by the fact 
that, out of 4,045 cases cited In def endant's book, only 174 of said cases are to be 
found In plaintiff's book, exclusive of the 86 cases dted In Stephen's notes; 
also, by the great variation In the form of thèse citations, as lUustrated by 
the sevoral exlilblts attacbed to the affidavlts of Mr. Clark and Mr> Fisher. 

Citation of the Same Cases. 
It Is true that one or more cases cited in the second édition of défendant'» 
book to spécifie propositions are like-wlae cited in plaintiff's book to slmilar 
propositions. It is obvions, however, that the propositions discussed in the 
two books must of necessity be more or less identical In thelr character, and 
njust be supported by the same cases, where the compiiers of both books are 
dealiog witb a common subject, and drawlng thelr authorltles (rom a common 
source. In vlew of the fact that the défendant cites twlce as many cases as 
the plaJntlff, It Is snrprislng that only 174 of thèse cases, exclusive of the 
cases lit Stephen's notes, are common to both books. On the other hand, 
nearly 400 cases cited In plaintiff's book'are to be found in the flrst édition of 
defendant's book. 

Use of Same Language. 

It Is tnie, also. In certain Instances, that language found In plalntlfTs book 
Is reproduced,^ to substance or in fact, in defendant's book, Thls language, 
hovrever, wlll be found ùpon examînatlon to hâve Its orlgin in eveiry instance 
In some source from whlch It was copied by the plalntlflf and the défendant 
Thus, for instance, the affidavit of Mr. Andrews calls attention té a note in 
plaintlfPs Ijbok (page 189) whlch Is reproduced on page 161 of defendant's 
book. He states that thls "Is a note prepared by àfflant," but, as a matter 
of fact, It is a copy of the syllabus to the càsè of Gréer v. Young, orlglnally 
writtén by the défendant, anâ publlshed in 11 N. E. 167.' The défendant cites 
the Northeastern Reporter In thls connection, but the plalntiff fails to do so. 
It Is shown by the affldavlt of Mr. Flsher that specipc cases cited In the flrst 
édition of defendant's book to glven propositions are snbsequently repfroduced 
In plaintllT's bopk In dlscussing slmilar propositions; also, that there Is In cer- 
tain instances some similarity or absolute Identity in the language used in 
thèse two books. The illustrations glven by Mr. Flsher do not ex'haust the 
existlng Identlties between the two books, and are merely presented for the 
purpose of showlng that the plaintifC, In dealing wlth a common topic and 
worklng from a common source, could not, any more tban the défendant, avold 
producing resUIts that were more or less slmilar. 

Common Errors. 

It Is true that there are some errors In the spelling or paging of cases dted 
In Andrews which bave been reproduced in the second édition of Shipman. 
Thèse errors are listed and explâlned on pages 19-30 of thls brlef.i It appears 
from an examînatlon of thls }lst that several of thèse alleged errors are not 
errors in fact In several instances the alleged error consists in glvlng the 
page of the report where the point Is discussed, or the opinion of the court 
begins. The errors In spelling are usually trivial In thelr character,— sucU, for 
instance, as substituting "m" for "n"; spelling a name wlth two "t's" Instead 
of one, or wlth one ^'1" Instead of two. In several instances thèse errors 
occur In çiting the original cases found in Stephen's notes. In other Instances 
they can be traced back to CWtty on Pleadlng, or some other original source. 
Slmilar errors are to be found in the flrst édition of defendant's Iwok, and 
hâve béen subsequently reproduced In plaintiff's book. In some Instances 
thèse errors are to be found In both the flrst and second éditions of defendant's 
book and in plaintiff's book. Many errors are also to be found In plaintiff's 
book which hâve not been followed in the second édition of defendant's book. 
In one or two instances two or more errors found in a single note of plaintitTs 
book are reproduced In a single note of defendant's book. Thus, In note 1, 

IReprodaeed In the note at end ol the opinion hsreia. 
80 F.— 25 
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p. 386, of plaintUTs book, are foiind four errors whlch are reproduced ta 
note 24, p. 456, of defendant's book. The spécifie errors are, with one excep- 
tion, trivial In character; and the plalntiff cites in the same note seven cases 
not cited by the défendant, while the défendant cites in the corresponding note 
ten cases whlch are not clted by the plalntlfl. The natural Inference would 
seem to be that thèse errors were derlved from a common source. It Is hardly 
to be presumed that plalntlfFs editor, who clalms to be a careful and experi- 
enced compiler, would hâve made so many original errors In a single short 
note. If It l8 assumed that thèse errors were orlginally'*made by the plalntiff 
and subsequently copled by the défendant, then It Is falr to présume that the 
défendant subsequently verlfled the propositions of law supported by the cases, 
but failed to correct the spelling and paging of the citations. In thls connec- 
tion It must be borne In mlnd that ail thèse alleged errors are purely clérical 
In their character, and that the citations were sufflciently flefinite to guide an 
Investlgator to the cases clted; also, that the cases cited support the légal 
propositions to whlch they are clted. In one Instance It Is claimed that thls 
Is not the case, but an examlnatlon of the authorlty dted proves other- 
wlse.ï It is évident that neither Mr. Andrews nor Mr. Clark gave cloee 
attention to the clérical accuracy of their citations. Their attention was 
coneentrated on the propositions of law whlch they were Investigating, and 
they dld not take tlme to eonslder whether "Panton" should be spelled with 
an "e" or an "a," or whether the words "and Marine" should or should not 
be included in the tltle of the "Clay Flre and Marine Insurance Company." 
The vérification of such matters is purely clérical, and Is usually delegated 
to compétent experts after the manuseript Is completed, when such vérifica- 
tion is deemed material. In thls instance the défendant dld not eonslder 
that such vérification was material; taking It for granted, as the resuit proves, 
that Mr. Clark's citations would be substantlally correct, in vlew of the fact 
that he would necessarlly examine every case whlch he clted, In order to déter- 
mine whether It would support the proposition to whlch he proiwsed to cite It. 
If the défendant had merely copled the citations from plalntlfC's book, as Is 
charged, the défendant would naturally, and as a mère ordlnary précaution, 
hâve clerically verlfled ail the citations, in order to conceal the fact of copy- 
ing. Banks v. McDlvitt, Fed. Cas. No. 961. A case of this kind must be 
dlstlnguishëd from that of a directory, where the correct spelling of the name 
and correct number of the place of résidence is the ultlmate and essentlal fact. 
The reproduction of such errors In a eompetlng directory necessarlly créâtes 
a presumptlon of copying. In such cases, however, this presumptlon is forti- 
fled not merely by clérical errors, but by the reproduction "of names of 
persons who never existed," and "of names of deceased persons," or other con- 
clusive errors of fact. Publishing Oo. v. Keller, 30 Fed. Y72, 774. The ques- 
tion is. In the présent Instance, were the cases cited examlned by the subsé- 
quent compiler? And it is not to be presumed that they were not examine<|^ 
If they can be found as clted, even though there are sllght errors in the spelling 
of the names, or the pages glven are not the pages on whlch the reports of 
the respective cases begln. Lawrence v. Dana, 15 Fed. Cas. 64. In such a 
case as thls, whlch Involves the question of dépendent labor In the compilation 
of a légal treatlse, those errors only are material whlch Involve a mlsstate- 
ment of the points of law decided ta the spécifie cases. Callaghan v. Myers, 
9 Sup. Ot. 177, 128 TJ. S. 617; West Pub. Co. v. Lawyers' Oo-op. Pub. Co., 
64 Fed. 360; Drone, Copyr. 428-^30, note 2; Slmms v. Stanton, 75 Fed. 6. If 
this vlew Is not correct, then it Is true that clérical errors of the character 
described, common to the first édition of Shlpman and the book of plaintifC, 
show that the plaintifî made a piratieal use of the first édition of defendant's 
book In the préparation pf Andrews' Pleadlng whlch he now clalms la in- 
fringed by tlie second édition of Shlpman's Pleadlng. Banks v. McDlvitt, Fed. 
Cas. No. 961. 

Segi-egatlon of Notes Alleged to Infrlnge. 

If it be held that the common errors found ta one or more of the notes In 
defendant's book estabUsh the fact that this note or notes were copied from 
plalntlff's book, then the Injunctlon muât be restricted, in aay event, to said 

13m Instance No. 12 In note at end ot oaae. 
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note or notes. TTiîs Is not a case In whlch the matter dalmed to hâve been 
plrated cannot be readlly sepàrated from the original materlal In defendant's 
book. Banks v. MeDivltt, Fed. Cas. No, 961; West Pub. Co. v. LawyerB' 
Oo-op. Pub. Oo., 64 Fed. 360; lAwrence T. Dana, Fed. Caa. No. 6,186; F«Mn«r 
y. Blstner, 33 Fed. 494. 

▲lleged Infrlngement ImmaterlaL 

In the erent of ségrégation there would be nothing to enjoln, nnder thUr 
hypotheslB, but two or three short notes, whlch the défendant would be at 
liberly t» reproduce upon correeting the spelling and paging In the cases cited. 
In such a case, where the Infrlngement is Immaterlal, and falr use has been 
pleaded, the court wlll not grant an injunctlon. Farmer y. Blstner, 33 Fed. 
494, 498; Lawrence v. Dana, Fed. Cas. No. 8,136. In Farmer t. Blstner the 
défendants dld not plead falr use, the anJmus furandl was established, and 
some 11 pages of défendants' pamphlet were enjoined. But Judge Brown, 
now of the suprême court, added: "It Is true there are about 20 extracts In 
the followlng 50 pages; but we thlnk the court may take judiclal notice of 
the fact that most. If not ail, of them, are of facts whlch were not orlglnally 
publlshed by plaintltf, and whlch the défendants could easily, if they dld not 
actually, obtaln from other works readlly accessible to the public." See, also, 
Slmms V. Stanton, 75 Fed. 6. 

LOCHEEN, District Judge (oraJly). This ia the flrst case of the 
kind that has corne before me, and cornes under a branch of the law 
with which I am not entirely famUiar, so far as an examination of de- 
cided cases is concerned. The law provides, and properly, that, 
when an author has expended his time and talent upon a book, his 
property right in it is one which the law will protect against any one 
who attempts to avail himself of the results of the author's labor. 
This mie applies, as I understand the law, to books written by an 
author, of which the forma of expression are his own, and the resuit 
of his own research and thought, and also to compilations of the 
Works of other parties upon a common subject. To that extent, there 
is no doubt that extracts from works of others, combined so as to 
add to the value of a book, become properly the subject of copyright. 
Many books, after having labor of that kind expended upon them, be- 
come much more raluable than before they were so treated. Law- 
yers are familiar with such books: Saunders' Eeports, for instance, 
as they came from the hands of the author, were of little value until 
they were enriched by the notes of Serjeant Williams, when they 
became of great value to the profession. The same may be said of 
Phillips on Evidence, which was really a book of but little value as 
it was issued by the author, but when there was added to it Cowen 
& Hill's notes it became one of the most valuable works on the sub- 
ject of Evidence published at that time. There is no doubt that the 
authors in thèse or similar cases are entitled to copyright to préserve 
to themselves the beneâts resulting from their labors. The case 
of Lawrence v. Dana was referred to by counsel in their argument, 
from which I understand a new édition of Wheaton's International 
Law was annotated by Mr. Lawrence, and afta-wards a later édition 
of the same was gotten out by Mr. Dana. It was claimed, and 
seems to hâve been established, that the latter used the labor and 
thought of Mr. Lawrence in aid of his own work, and it was held that 
Dana had infringed the copyright of Lawrence. 



38S <80 FBQBBAL RBPORTIIS. 

NoW, ifa the case thàt we hâve before us, works upon Pleadings,— 
especiallj where each is ft reproduction of the work of an older autlior 
(Éoth ^f t^xese books being a reproduction of the work of Stephen on 
Pleading, and professedly claiming to bring that work down to the 
présent time), there 4s little room for original literary work. It is 
ratheç^the work of an editor, compiling, in connection with the orig- 
inal work, new ruleS which hâve since grown up through the déci- 
sions of the courts, exceptions to the old rules, and notations as to 
things which hâve becomé obsolète in matters of practice, from chan- 
ges in the practice of the courts. But, while this may be merely 
the work of an editor or compiler, there is no question that, in pro- 
ducing a work of this kind, such changes, additions, and explana- 
tions can be made and added as would make a book of far greater 
value thah the original, and that such new matter would be the 
subject of copyright. 

It seems that about the same time thèse two publishing houses, 
without any consultation, and without the knowledge of each other'a 
intention, set about and acted upon substantially the same idea, to 
wit, putting upon the market the work of Mr. Stephen on Plead- 
ing, carried down to the présent tiiue, and that each employed its 
own men to. prépare that work. The resuit of this employment was 
the first édition of Shipman by the défendant, and tiie édition by 
Mr. Andreivs publishéd by the plaintiff. Almost immediately after 
thèse two books came out, a new édition was commenced and pre- 
pared by Mr. Clark for the défendant. The complaint is that in 
the second édition Mr. Clark absorbed, or made illégal and improper 
use of, the work of the édition of Stephen which had been prepared 
by Andrews, as the plaintiff's book. There is no objection, and 
there could be none, to éditions of this kind being issued by either of 
thèse publishing houses, and one company could not restrain the other 
from issuing a work of that kind; but neither would hâve the right 
to use the work and labor of the other. In this case it is claimed 
that the défendant did use and reproduce the work and labor of 
plaintifPs editor, Mr. Andrews. 

It is admitted that the book issued by plaintiff was used by de- 
fendant's editor, to some extent, in preparing the second édition of 
defendant's book. It is aïso admitted, as I understand it, that, as 
far as the original text of Stephen is concerned, the same was eut, 
to a certain extent, from plaintifPs édition, and used as copy by de- 
fendant, but it is denied that any substantial use was made of An- 
drews' book any further than that. Of course, plaintiff could hâve 
no copyright upon this text of Stephen as it was embodied in plain- 
tiff's book; and I do not understand that the use made of it by de- 
fendant, as I hâve described it, is complained of. It is also ad- 
mitted by the aflûdavit of defendant's editor that he got the idea of 
adding to his work certain matters upon the subjects of Forcible 
Entry and Detainer, Writ of Entry, and Trespass to Try Title, which 
were subjects not treated of in the old treatise of Stephen, by perusing 
the plaintiff's book; and that it occurred to him, from seeing thèse 
subjects there treated of, that it would be well to hâve something 
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in his second édition upon those sobjects. He says that lie did 
thereupon insert in liis second édition some subjects of the law and 
practice under those subh.eads. I do not understand that it is claim- 
ed that he had not a perfect right so to do. The mere fact that Mr. 
Andrews has added, to matters treated by Stephen, thèse other sub- 
heads, would not prevent any other publisher from taking the same 
course. But the latter would not hare the right to reproduce or 
copy the matter which Mr. Andrews had inserted in his book, — ^to 
take it from that, and transfer and reproduce It in his own book. I 
do not understand there is any claim that he did so. There hâve 
been no resemblances pointed out to me, indicating that there was 
such â transfer from one book to the other. It is true, the idea of 
treating thèse subjects was obtained from Mr. Andrews' book, but I 
do not think it is claimed that the défendant appropriated any of the 
treatment of those subjects made by Mr. Andrews; that is, tliat he 
took any of such matter and inserted it in his own book. 

The matter cornes down really to the question of taking the au- 
thorities in one book, and inserting them in the other. No case has 
been pôinted out to me, and I do not think one exists, as far as I 
hâve been able to obserye by an examination of the books, where 
sentences hâve been transferred from one book to the other; but com- 
plaint is made that, on the same subjects, références to text-books 
and reports were taken from plaintifPs book and inserted in defend- 
ant's second édition, and that this is an invasion of the plaintifPs 
copyright It would certainly be impossible, in treating of Ôie différ- 
ent rules of pleading, and the exceptions to those rules, their extent 
and limitation, not to express the same ideas, though probably in dif- 
férent language; for the same ideas would hâve to be expressed in 
both books, especially where the same original work was taken as a 
basis of those two books. That could not be avoided. The author- 
ities upon which thèse rules and the exceptions and limitations rest 
wotdd naturally be the same, and différent authors treating the sub- 
ject would ordinarily refer to the same authorities, if they made the 
same research. Therefore it is not a matter of surprise to find the 
same authorities cited to substantially the same proposition. It is 
claimed, on account of the fact, which is doubtless true, that about 
a dozen of thèse authorities occur in which the same errors appear in 
both of thèse books, that thèse citations were copied, without any 
examination of the original authorities, from Mr. Andrews' to the 
defendant's book. In the course of the argument, my attention has 
been called to many more of such cases, in which it appears that 
there must hâve been further research made by Mr. Clark, even if he 
obtained thèse références from the plaintiiï's book, for the reason 
that in many of thèse instances he quotes an additional book where 
the citation may be found. For instance, where Mr. Andrews' book 
gives the American Décisions as his authority, Mr. Clark gives the 
citation in the original reports where the case may be found. There 
îs also another class of cases where the same reports appear in the 
séries published by the West Publishing Company, such as the North- 
eastern and îiTorthwestern and other Eeporters, and m many of thèse 
cases Mr. Olark has added to the original référence the page and 
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Tolume of thèse Eeporters where the case may be f onnd. So there is 
this évidence, as far as it goes, that those cases were not just sim- 
ply copied from Mr. Andrews' work, but that there was further work 
and labor expended upon them by Mr. Clark. How f ar, perhaps, we 
cannot tell, but certainly to the extent of ascertaining and showing 
whether thèse cases in the original reports were in other publications, 
or in the West séries, and of making the notations accordingly. 
The number of cases in which it is claimed there is proof that thèse 
authorities were taken from Mr. Andrews' book becomes small. In 
some of them, of course, the mistakes may hâve been obtained by 
référence to another authority in which tiie same mistake occurs; 
and, as suggested, they may hâve been taken from Mr. Andrews' 
book, and, after being examined in the original reports, the mistake 
may hâve been overlooked and not corrected. 

The question, upon the whole case, is whether therè has been such 
an appropriation of the work of Mr. Andrews as to injure the plain- 
tiff in this case to such an extent that the sale of defendant's book 
should be restrained by an injunction, After full and careful consid- 
ération of the whole case, I do not come to that conclusion. It seems 
to me that this injunction ought not to be granted, and the motion 
will be denied. 

List of Errors Eeferred to in Andrews' Affldavit. 



The loUowing errors, eommon to both Andrews' Fleading and the Second Edition of 
Bhipman's Pleadinp, are referred to in the afldavit of Mr. Andrews. Each error is 
followed by an explanation in behalf of the défendant. The explanatton in each In- 
stance is based upon the affidavit of Mr. Clark, together with such additional sugges- 
tions as seem pertinent upon a further comparison of the bocks in oontroversy» 



X. 

DavlB T. Easley, 18 IlL 192 Ship. 111, n. SOS 

for 
Davis y. Sasley, 18 111. 192 Andr. 58, n. A 

Error. None. 

Explanation. The report of the case begins on page 192. 
See Clark's atadavit, page 9. 



2. 

M(yrrU ▼. Grave» Ship. 164, n. 48 

for 
NorHs V. Graves Andr. 143, n. 8 

Error. Morrît for Norris. 

Explanation. Andrews cites Oates y. Clendenard, 87 Ala. 73*. 

Bhlpman cites Dates v. Clendenard, 87 Ala. 73i, 8 South. SUS. 

Bhipman cites three cases not cited by Andrews. 

Andrews cites twenty cases not cited by Shipzoan. 

See Clark's affldavit, 18. 
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8. 

Roberts r. Moore, 6 Tenu B. 488 Ship. 169, n. 63 

for 
Roberts y. Moon, 6 Tenu R. 487 Andr. 189, n. 1 

Error. Moore for Mooru 

Ezplanation. Correct citation is page 487. 

Bbipman cites three cases not cited by Andrewt, 
Andrews cites six cases not cited by Sbipmaii. 
See Clark's affldarit, 18. 



4. 

Whittaker v, Izod, 3 Taunt. It4 Ship. 174» n. 76 

for 
Wbitaker r. Izod, 3 Taunt 116 Andr. 160, n. 4 

Brrors. 114 for 116. 

"tt"for«t." 
Explanation. 3 Taant cites 114 in the index. 

2 Taunt. cites 114 in the table of cases. 

3 Arohb. Jr'rac (1S88) 170, cites 114. 
Archb. Frac. (1840) 1023, cites WhittaKer. 
Bee Clark's affldavit, U. 



6. 

Hazen ▼. Lundy, 88 ni. 3él Ship. 359, n. 9 

for 
Hazen ▼. Piersim, 88 Dl. 241 Andr. 150, n. 1 

Error. Lundy for Pierson, 

Explanation. Andrews cites Sbaw t. Redmond, 11 S. & B. 277. 

Shipman cites Sbaw v. Redmond, 11 Serg. & B. (Pa.) 27, 

The correct page is 37, 

Andrews cites Everett v. DeOroff, 1 Cow. 313. 

Bbipman cites EverUt v. DeGraff, 1 Cow. (A". Y.) 218. 

Correct citation should be Everitt v. DeOroff, 1 Cow. (N. T.) SU 

Andrews cites Whiting y. Coohran, 9 Mass. 533. 

Bbipman cites Whiting v. Cochran, 9 Mass. 532. 

The report of Whiting v. Cochran begins on page B3L 

Andrews cites OUltspie v. Smith, 29 IlL 476. 

Bbipman cites GiUespie v. Smith, 29 111. 476. 

Qillesple y. Smith is the correct title. 

GiUespie v. Smith begins on page 473L 

See Clark's affidavit, 14. 



6. 

Herlakendeu's Case Ship. 831, n. 164, 165 

for 
Herlakenden's Case Andr. 376, n. (z) & (a) 

Error. "u''for"n.* 

Explanation. Cited f rom the original note of Stephen. 

Andrews cites (n. 1, page 375) four cases not cited by Sblpman. 

See Clark's affidavit, 11. 



7. 

Arlett ▼. EUIs, 7 Tcnmt 846 Ship. 844, n. 34 

for 
Arlett V. BUls, 7 Bam. <fc C. 848 Andr. 296, n. 1 

Error. " Taunt. " for "UoMi. A 0. " 

Elxplaaation. Chitty, 567, n. {y) cites Taunt 

2 Saund. PI. & Ev. part I, 659, cites Taunt 

Bhipmati cites Osborme v. Rogers, 1 Baund. 267: Id. 368, n. 1 ; Id. 369, n. t. 

Andrews (n. y) only cites 1 Saund. 368, n. 1, 369, n. 3. 

Bbipman cites seuen cases not cited by Andrews. 

Andrews cites one case not cited by Shipman. 

See Clark's affidavit, 9. 
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8. 

Penton ▼. Holland, 17 Johns. 83 Bhip; 855, n. 18 

for 
Pcmton y. Holland, 17 Johns. M Andr. 805, n. 1 

Brror. ''e"for"a." 

Bxplanatlon. Shlpman cites Exeoutors of Orenelefe, Dyer, 43b. 

Andrews (n. d) cites Exeoutors of Orenelife, Dyer, 43b. 

Correct citation is Exeoutors of Orenelife, Dyer, iia. 

Andrews cites Comstook v. MoEvoy, 62 Mich. 324. 

Shipman cites Comstock v. McBvoy, 52 Mich. 324, 17 N. W. 931. 

Andrews cites six cases not cited by Shipman. 

Cited Pattm v. Hoilam in 48 Barb. (N. Y.) 409. 

Cited Pautcm v. Holland in 4 Rob. (N. Y.) 467. 

Cited Parton v. Holland in 45 Mo. 878. 

8ee Clark's afQdavit, 10. 



9. 

Oaffney ▼. CoVwell, 8 Hill (N. T.) 567 Bhlp. 857, n. 24 

for 
Gaftney y. Colvill, 6 Hill (N. Y.) 667 Andr. 807, n. 3 

Error. CoVwell for CoM.ll. 

Explanatlon. Cited to a diflerent légal proposition, 

Shipman cites flme cases not pitâd by Andrews. 

Andrews cites tUree cases not cited by Shipman. 

See Clark's afBdavit, 11. 



10. 



Ferguson ▼. Meredith, 1 Wall. 36 Ship. 867, n. 24 

for 
Clearwater y. Heredith, 1 WaU. 2S Andr. 307, n. 3 

Error. Fergrison for Clear:water, 

Bxplaaatton. Cited Clearwater in tlpe Co-operative Edition of the Suprême Court Re- 
ports. See Digést,.1309, and Indexed citations. 

Shipman cites Boblnson v, Bayley, 1 Burrows, 319. 

Andrews <n. 1) cites 1 Burr. 320. 

Shipman cites six oases not cited by Andrews. 

Andrews cites tlvree bases not cited by Shipman. 

See Clark's affldavit, 10. 



11. 



Watrisr T. Plerce, 86 N. H. 238 Ship. 874, n. 68 

for 
Watri»» ▼. Pieroe, 86 N. H. 232 Andr. 818, n. 1 

Brror, 236 îor 232. 

Explanation. Cited Watrisr in Shipman, Watrlsa in Andrews. 

Report commences on page 232. 

Opinion commences on page 236. 

Cited 236 in Shipman, First Edition, 265. 

Cited 236 in Shipman, Second Edition, 374, 456. 

Cited 232 in Shipman, Second Edition, 870, 434. 

Cited 236 in Chitty (J6th Ed.) 286, 566, 588, 680. 

Cited 236 in 18 Amer. & Eng. Encyclopedia of Law, 669, 664, 5T9L 

Andrews cites /otir cases not oiteia by Shipman. 

8ee Clark's aifidavit, 10. 
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12. 

Miliken t. Jones, 77 ni. 873 Ship. 874, n. 68 

for 
MUUMn T. Jones, 77 111. 873 Andr. 318, n. 1 

Brror. Miliken for miltkln. 

Bxplanation. Andrews cites four cases not cited by Shlpman. 

Andrew» allèges that the case does not support the text. The text Is to 
the effect that "It is necessary, as we bave seen, to obtain the leave 
of the court to make use of several matters of défense, the applica- 
tion for leave being addressed to the discrétion of the court. " 
The second paragraph of the syllabus to the case cited reads as foUows . 
"Sk 'Where a défendant, after flling the gênerai issue, and the continu- 
ance of the cause, discovers that he bas a substantial défense not 
admissible under tho gênerai issue, he should, at the earliest con- 
venlent day, ask for spécial leave of the court to file an additional 
plea, BO as not to take the plaintifl by surprise or delay the business 
of the court. " 

This case will be fonnd digested In Kinnev's Hlinois Digest, pp. 323S, 

3329, 2238. 
See Clark's affidavit, 10. 



13. 

Clay Fire Insurance Company y. Wust- 
erhausen for Ship. 874, n. 68 

Clay Fire and Marine Insurance Com- 
pany V. Wusterhausen Andr. 818, n. 1 

Error. "And Marine " omitted. 

Explanatlon. Shlpman, 836, includes "and marine. " 

Andrews, 298. nmits "and marine." 

See Clark's affidavit, 12. 



14. 



Childs V. Wescott Ship. 411, n. 96 

for 
Childes V. Wescot Andr. 850, n, m 

Error. Childs for Childes. 

Wescott for WescoU 
Explanatlon. Cited from the original note of Stephen. 

Cited Childs v. Wescot in 2 Cro. Eljz. 470. 

Cited Childes v. Wescot in 2 Cro. Eliz. 483. 

Cited CMld v. Westcot in 14 Vin. Abr. 479. 

Cited Child v. Westcoat In 23 Vin. Abr. table of cases. 

Cited Childes v. Westcot in Stephen (Heard) 314. 

Cited Childs v. Westcot in Stephen (HeardJ table of casas. 

Bee Clark's affidavit, 13. 



16. 

Wyat T. Alaud, 1 Balk. 834 Ship. 449, n. 1 ; 450, n. 5 

for 
Wyat V. Aland, 1 Salk. 824 Andr. 881, n. e; 883, n. b 

Error. Alaud for Aland. 

Explanatlon. Cited from the original note of Stephen. 

Shlpman (449) cites Siblay v. Brown, 4 Pick. (Mass.) 187. 

Andrews (881, n. 1) cites Ltbbey v. Bvown, 4 Pick. 187. 

The case should be cited Slbley v. Brown, 4 Pick. (Mass.) Ud. 

Bhipman (450, n. 5) cites Sibley v. Brown. 

Bhipman (450, n. 6) cites Rej: v. Stevens, 5 East, 3S9k 

Andrews (882, n. h) cites King v. Steveos. 

Bee Clark's affidavit, 10. 
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16. 



Sl^^P- i 451, n. 9 
Andr. 883, a. L 



Mavxer's Case, 3 Coke, 8 

for 
Manaer's Case, 2 Coke, 8 

Error. Mmtser for Manser, 

Explanatlon. Cited f rom the original note of Stephen. 

Shipman cites (n. 7, 450) Dovastcm r. Payne, 3 H. BL SBO. 

Andrews (883) cites Devaston v. Payne. 

Correct citation is Dovaston v. Payue, 3 H. BL B87. 

Bee Clark's affidarit, 11. 



17. 

Spencer ▼. Sonthwlck, 9 Johns. 31S Bhip. 456, n. 34 

for 
Spencer t. Boutlivvlck, 9 Johns. SU Andr. SS6, n. 1 

Brror. 313 for 314. 

Explanatlon. Cited 313 Chltty, 566, n. (f). 

Bhipmam cites nine cases not cited by Andrew». 

Bee Clark' B affidavit, 13. 



18. 



MUnner t. Oranger, 4 Gilm. (HI.) 78 Bhip. 456, n. 24 

for 
Misner v. Oranger, 4 Gllm. (111.) 69 Andr. 886, n. 1 

Brrors. 78 for 69. 

Mishner for Misner. 
Ezplanation. Report commences on page 69. 

Opinion commences on page 73. 

Discussion of the point of pleàdlng commences on page Tê, 

SWpman cites Watriss v, Pierce, 86 N. H. 236. 

Andrews does not cite Watriss v. Pierce. 

Shipman cites ten cases not cited by Andrews. 

Andrews cites seven cases not cited by Shipman. 

Bee Clark'a atadavit, 18. 



10. 



SprttCfc ▼. ForsvOie, 40 IlL 440 

for 
Spurdk T. Forsyth, 40 IlL 438 

Errora. 



Shlp. 456, n. 34 
Andr. 886, n. 1 



440 for 438. 
Spruck for Spurck. 
Forgythe for Forsyth. 
Ezplanation. Beport commences on page 438. 
Opinion commences on page 439. 

Piscussion of the point of pleading commences on pa^e i 
Shipman cites Watriss v. Pierce, 86 N. H. 236. 
Andrews does not cite Watriss v. Pierce. 
Shipman cites ten cases not cited by Andrews. 
Andrews cites seven cases not cit«a by Shipman. 
See Clark's affidavit, 18. 



20. 



Dyett T. Pendleton, 8 Oon.71. 728 Ship. 456, n. 34 

for 
Dyett T. Pendleton, 8 Cow. 728 Andr. 886, n. l 

Error. Conn. for Cow, 

Expliuaatlon. Correct citation Is 727. 

Shipman cites ten cases not cited by Andrew». 

Andrews cites seven cases not oited by Shlpmaa. 

Bee Clark's afadavit, 18, 



AMERICAN SOLPHITB PULP CO. V. HOWLAND FALL8 POLP CO. 395 

SI. 

Piercy v. Sabin, 10 CaL 27 Bhip. 409, n. 89 

for 
Pleroy v. Sabin, 10 CaL 22 Andr. 4S0, o. 8 

Error. _ 27 for 22. 

Explanatlon. Report commences on page 22. 

Opinion commences on page 28. 

Discussion of the pleadmgs commences on page 27. 

Cited 27 in People v. MoCumber. 78 Am. Dec. 616. 

Andrews cites Feople v. McCumber, 72 Am. Dea iUk 

Andrews (n. L) cites Sodé v. Drake, Hob. 296. 

Sbipman cites Slade t. Drake, Hob. 395. 

Citation should be Slade v. Drake. 

Andrews (n. i.) cites Smitb r. Yeomans, 1 Saund. 8U, 

Shipman cites Bmitb v. Yeomans, 1 Saund. 316, 317, 

Andrews cites three cases not cited by Sbipman. 

Bee Clark'B affidavit, 18. 



AMBRIOAN SULPHITH PULP 00. v. HOWI/AND FALI/S PULP CO.» 

(Circuit Court of Appeals, First Circuit April 16, 1897.) 

No. 186. 

L Patents— Pbioe Use m Foreign Coumtbt— Knowledge of Inventob. 

Where one clalmlng to bave mode an independent Invention in thls coun- 
try recelved knowledge, before applying for a patent, of a prior use of the 
invention in a foreign country, such knowledge wlll not deprlve hlm of the 
protection of the patent laws, if, before recelving the Information, hie Idea 
had been so developed and applled as to constitute Invention if expresseâ 
In a patent 

8. Same. 

An Inventor worklng Independently to thls country concelved the Idea 
of a llning for a wood-pulp "digester" composed of a homogeneous, cementi- 
tlouB mixture put on in a plastic state. He had discovered the acld-resist- 
Ing force of such compositions as agalnst hlghly-heated blsulphite liquor, 
conslsting of Urne, sulphurous add, and water, and was ezpeiimenting with 
varylng degrees of success wlth céments composed of various ingrédients, 
Includlng hydraullc cernent and sand alone, and hydraulic cernent with 
other Ingrédients, Includlng sUlcate of soda and sand. Wlth thèse mixtures 
he had put the diseovery in operative form, so as to stand the test of the 
conditions of actual use, but had, perhaps, not discovered ail the materials 
or compositions capable of performing the neeessary function. While bis 
Invention waa in thls stage,' and before application for a patent, he recelved 
knowledge of the use of a like invention in Europe. Held, that thls Isnowl- 
edge dld not deprive hlm of- a right to a patent, and that he was entltled 
to clalm, not only the composition wlth wblch he had successfnlly experi- 
mented, but also those which he descrlbed wlth sufladent cleamess to be 
undersitood by persons skUIed In the art, and such as would natiu-ally de- 
velop, In the growth of the art, wlthout invention. 70 Fed. 986, reversed. 

9. Same— Failukb to Disclose Invention. 

The silence of an inventor for more than a year after his expérimenta 

had reaehed a practicaJ and operative stage held not to hâve prejudlced Us 

rlght to a patent, where hls silence resulted from a reasonable fear of 

loslng control of the Invention. 

4 Same — Construction of Claims — Refekbncb to Spécifications —Wood- 

PULP DlQBBTBBB. i 

The spécifications of a patent for a wood-pulp digester descrlbed "a con- 
tlnuous llning or coat, B, of add-reslsting material, applled In a plastic 
condition," wMch linlng "Is of the nature of a cernent" composed "of any 
material or mixture of materials which Is acid-resisting, and capable of 
belng made plastic and adhesive." "A convenlent material for the purpos» 

1 Rebearing pending 
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iB commercial cément,— preferably, Portland," etc. "Other cement-llke ma 
terials or mixtures havlng simUar, propertles or characterlstlcs may be used, 
such as the ordlnary cément mixtures, sond and Portland cernent, sand and 
tar, and the Uke." The clalms were for "the Improved pulp dlgester herelo 
deserlbed," havlng "a continuons llning or coat, B, of cément, as de- 
serlbed," "applled to the tnterior ol the sald shell for the purpose set 
forth." Helê, that the use oî the word "cément" dld not llmlt tlie daim 
to ordlnary hydraulic cernent, or to the partlciilar cementltlous mixtures 
whlch the Inventor had chemically and commerclaUy Isolated as Indlvlduals, 
but that the clalms must be construed In connection wlth the références 
thereln to the sx)eelflcatlons as Includlng ail cementltlous mixtures whlch 
ordlnailly skllled, practlcal chemlsts mlght be expeeted to flnd as answering 
the deserlbed conditions, or such as would naturally develop in the growth 
of the art wlthout invention. 70 Fed. 986, reversed. 
& Bâmb. 

The BusseU reissue, No. 11,282 (original No. 446,235), for Improvements 
In wood-pulp dlgesters, conslsting In llning the same with a continuous 
coatlng of cementltlous compositlonj construed, and held valld and inf ringed. 
70 Fed. 986, reversed. 

Appeal from tlie Circuit Court of the United States for tlie District 
of Maine. 

This was a Mil in equity by the American Sulphite Pulp Company 
against the Howland Falls Pulp Company for alleged infringement 
of reissue patent No^ 11,382 (original No. 445,235), for an improve- 
ment in wood-pulp digesters. The circuit court dismissed the bill 
(70 Fed. 986), and the complainant has appealed. 

Causteû Brown and Alex. P. Browne, for appellant. 
John L. S. Roberts, for appellee. 

Before COLT, Circuit Judge, and WEBB and ALDRIC5H, District 
Judges. 

ALDRIOH, District Judge. TMs cause involves the validity of a 
patent for an invention rèlating to improvements in the construction 
of vessels ordinarily called "digesters," and, as a leading feature of 
the improved construction, provides for what the complainant calls a 
"protective lining" for the shells thereof. Thèse digesters are used in 
the sulphite wood-pulp process, and may be either stationary or ro- 
tary, and are constructed with an outer shell of iron. The structures 
are large and eipensive, varying in size (sometimes 15 feet in diameter 
by 30 in length), and are designed to receive blocks of wood and wood 
substances to be subjected to the sulphite process; and the métal 
shell, being corrodible by the acids and gas used in the process of cook- 
ing or dissolving the wood flber, requires an interior protective lining. 
It is manifest — indeed, it is conceded — ^that the practical workings of 
the sulphite process had disclosed a fundamental and imperative 
necesgity for some means of protection against the hazard and ex- 
plosive dangers incident to the corroding influences and the great 
pressure, under highly-heated conditions, of bisulphite acid solutions 
necessarily involved in the process for dissolving the wood substances; 
and In this connection we cannot do better than quote from the opin- 
ion of the circuit court on this phase of the case, where it is said: 

"It is Very évident that the art to whlch the patent relates had been for a 
long time urgent for a practlcal lining for the iron or steel shells of digesters, 
whlch would be reasonably economlcal, and that the urgeucy had been so 
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great as to hâve become a fundamental necesslty. For several yea.rp no one 
nad been able to respond; bo that, nnder the arctuûstuwjes, whpever should 
BOlve the whole problem; or shonld màke advaiices of pi^ctiQ^ pse In that 
direction, whether by adoption from other arts or othertWse, would hâve beèn 
entitled to be held an Inventer, both by the common judgment and by the 
courts. Mltscherlich acoompllshed this In part, but he always had a lead 
Unlng in direct juxtaposition wlth the shell, and hla Interior materlal wae not 
continuons. The Russell devlce dlsplaced the lead, and JFumlshed a continu- 
ons and homogeneocis Unlng." 

The prior state of the art, the anticipatory character of American 
and foreign patents, questions of fraud in reissue in respect to the 
patent in suit, questions as to prior public use in the United States 
and in foreign countries, and ânalljr the question whether the prob- 
lem presénted to the patentée inrolved patentable novelty, are not 
raised by the assignmènt of errors, and are not before us. Thèse 
questions were ail resolved in fayor of the patent in suit by the cir- 
cuit court, and thus our investigations are narrowed to the question 
whether George Fred BusselFs conception and discovery in August, 
1889, àt thetime he réceived information from Cologne, were so far 
reduced to opération and practical use, or, in other words, had so far 
generated an idea of practically operative means, as to become a dis- 
covery or an invention entitled to patentable protection; and, if the 
problem of invention is detennined favorably to the patent, then the 
questioû as to the validity and meaning of the claims and spécifica- 
tion, and the question of infringement, will require our considération. 
The claims are stated in the reissue patent as follows: 

"I daim: (1) The Improved pUlp dlgester hereln desciibed, havlng an onter 
Bhell, A, and a continuons linlng or coat, B, of cernent, as described, applled to 
the interior of the sald shell, for the purpose set forth. (2) The improved 
pulp dlgester hereln described, havlng an outer sJiell, A, a continuons Ihilng or 
coat, B, of cernent, substantlaUy as described, applled to the interior of the 
•aid sh^, and an Interior Unlng of tUes, C, ail substantlally as set forth." 

The complainant contends for a broad construction of his claims, 
and that his device and process, nnder reasonable construction — 

"Oonslsts In an Improved pulp dlgester, In whlch the métal shell, corrodlble 
by the acld solution employed, Is protected agalnst Its atlacks by a continuons 
coat or Unlng of cernent of proper thickness appUed upon the Interior of the 
shell; the term 'cemenf Indudlng any materlal or mixture of materials whldj 
reslsts the add solution under high beat and pressure, and whlch is capable 
of being made plastic and adhesdve to the dlgester sheU, and so compact as. 
In practlce, to prevent the add solution from reachlng the Iron shell In consé- 
quence of the hlgh steam pressure used In the process." 

On the other hand, the défendant in error stands hère, as in the 
court below, upon the défense that, vi^hile Bussell was experimenting 
in that direction, he had made no advance in the art at the time he ré- 
ceived information from Cologne that Wenzel, an Austrian, was suc- 
cessfuUy lining digesters with hydraulic cernent and sand. The de- 
fendant does not urge that the Bussell claims should be limited to 
hydraulic cernent, and it may be hère remarked that the leamed cpun- 
sel on both sides agrée, in argument, that the construction limiting 
Bussell's claims to hydraulic cément is impossible, and canuot stand. 
The scope of the claims, however, will be considered later. The posi- 
tion of counsel in argument is given in this connection for the purpose 
of better understanding the questions whicb we are to consider. 
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The patentée claîms ^ broad discovery, to become opéra tive by ap- 
plying, without joints or seams, plastic materials in the nature of ce- 
rnent, which he says he had sufflciently described, while the défend- 
ant, admitting that Russell had conceived the idea of a homogeneous 
protective lining, insista that he had made no invention, that he had 
not advanced beyond the field of experiment, had not discovered the 
material necessary to reduce his conception to practice, and that his 
daims, covering ail materials or mixtures Of materials which will 
serve as a one-piece or continuons lining, are void. There would seem 
to be no doubt, upon the évidence, that Wilhelm "Wenzel had conceived 
the idea of a continuons digester Uning, and that he was using a com- 
position of cernent and sând successfully for that purpose, before Rus- 
selPs discovery. Wenzel covered his device as early as May, 1888, 
by a secret Austro-Hungarian patent for an acid-resisting protective 
material, and on August 15, 1889, secured a Swedish patent covering 
the same device, which was not, however, published until November, 
1889. On the 30th of July, 1889, Mr. Springer, who was connected 
with the Russell Paper Company, and then traveling abroad, sent a 
communication to William A. Russell from Cologne, in which he said, 
in speaking of digesters: 

"I haVe found a cément Unlng which, If It turns out to be what It now 
appears, Is the best thlng yet It 1b slmply a cernent and Is put on as one 
would plaster a wall." 

This information was conveyed to the patentée, Russell, early in 
August In the same year. It therefore becomes necessary to ascertain 
how far Russell had progressed in his discovery and invention, and 
whether he had so far advanced the art at the time he received knowl- 
edge of the Springer letter from Cologne as to entitle him to protec- 
tion as an inventer. The circuit court approached this phase of the 
case with the observation that while Russell "must hâve had before 
that time a clear and positive conception of the substance of what 
was afterwards patented," where the "substantial question," as in the 
case at bar, "is whether the patentée, Russell, invented at ail, we do 
not deem it in fact necessary that the complainant should prove that 
the alleged invention was put into a practical, concrète, or visible 
f orm before the patentée received the information contained in Spring- 
er's letter." Holding this view, the circuit court, under its construc- 
tion litniting the claims to hydraulic cément, found and held that 
Russell had not solved the problem of invention, and dismissed the 
bill. We are inclined to consider the question of invention hère pre- 
aented upon Unes perhaps less favorable to the patentée than those 
drawn by the circuit court, and to détermine his rights with référence 
to the mies which would govern questions of patentabUity. There- 
fore, .had his advance in the art at the time he received information 
of the Wenzel experiments reached such a stage as would entitle it 
to protection as involving invention, if expressed in letters patent? 
If so, the information from Cologne would not deprive him of the 
fruits of his discovery. At least, a higher advance in the art is not 
required to protect him against information of this character than 
would be required to protect his discovery, as an invention described 
in a patent, under the rules regulating patentability and nonpatent' 
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ability. So it becomes necessary to inquire as to what Eussell had 
done at the time he rèceired infonnation of the experimeats and 
developmeùts by Wenzel, and thia, as ail agrée, could not bave been 
earlier than the flrst week in August, 1889. Now, what was Kussell's 
conception, and what had he done to demonstrate the practicability 
ol his discovery before August, 1889? Had he conceived the idea of 
such a stractural lining before he receiyed information from Cologne, 
and had he so far demonstrated the practicability of his conception by 
devising and employing ideas and means for adapting it to the required 
use as to entitle him to the position of inventer? Or did he borrow 
the discovery from Wenzel? By this test the patent must stand or 
fall. It is clearly established by the uncontroverted évidence that 
Russell, nearly a year prior to the Cologne letter, having observed the 
iniperfect workings and the dangerous conditions incident to a lining 
composed of différent materials with leaded and cemented joints, con- 
ceived the idea of a seamless, homogeneous lining, to be composed of 
materials from which brick, tile, and artiflcial stone are made, which 
should be acid-resisting, acd so far adhesive that it would attach to 
the shell and become a part of the structural formation, and so far 
cohesive, expansive, and résilient as to respond to the expansive and 
retractive force of the iron shell when subjected to the varying con- 
ditions of beat and cold, as was necessary in the process of cooking 
and curing the wood. This was unquestionably a step in the direction 
of invention, and one which contemplated an important and useful 
advance in the art. Having conceived the idea of such a structural 
lining so adhering to the shell as to become a part of the main 
structure, he entered the fleld of experiment for the purpose of dis- 
covering the forces in nature which would respond to the required 
purposes, and be equal to the test to which the structural lining, in 
practical opération, would be subjected. The invention did not start 
with a discoveiy of a force in nature, or a particular ingrédient, but 
vrith the idea of a homogeneous structural lining, and the search for 
material was for the discovery of means for reducing the inventive 
idea to practical utility; and in this Une he had little digesters con- 
structed, similar to those used in the actual process; made something 
like 50 experiments and tests with briquetts, pipe retorts, and little 
digesters, with varions compositions in the nature of cernent, includ- 
ing compositions of sand, pitch, and tar, tar and sand with cernent 
and without, tar and sand with clay and asbestos, sand and silicate of 
soda and cément, and others of sand and cément alone, — some of the 
compositions standing the test imperfectly, others fairly well, but sand 
and cément being the most satisfactory. Having conceived the idea 
of a homogeneous lining, and having demonstrated the adaptation and 
utility of cementîtious, adhesive material or mixtures in plastic form 
for such purposes under digester conditions, should he hâve stopped on 
hearing of the Wenzel experiments, or was he entitled to perfect the art 
in a commercial sensé, and secure the fruits of his conception and in- 
vention by letters patent? At the time the information came from Co- 
logne, his homogeneous lining, to be composed of acid-resisting, ad- 
hesive, and cohesive mixtures in the nature of cément, was a foregone 
conclusion. That was his invention. That advanced the art It had oc- 
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curredto Eussell, while experimenting lop suitable cernent materials to 
take the. place of lead in the joints of the linings, that, if àe could suc- 
ceed in ânding a suitable cernent for such purposes, he could'make the 
wàole lining of the same material; and months before the Cologne let- 
ter, while reasoning from the fact that, if, as was known, artiflcial 
stone, brick, and tile would witb stand the digester conditions of beat, 
pressure, and acid, the materials from which they were made would 
stand the same test, he had conceived the idea of a homogeneoua lining 
whereby the artiflcial stone and brick, with daugerous cemented and 
leaded joints, were to be supplanted by a continuons wall composed 
of cementitious ingrédients or materials from which artiflcial stone, 
brick, and tile were made, applied in a plastic state. It should be 
observed at this point that the sulphite process cannot be conducted 
in an open vessel, for the reason that the bisulphite liquor cannot be 
raised under such conditions to the required high degree of tempér- 
ature without losing the sulphurous gas which is the sole or principal 
ageiit in effecting the required change; and, while continuons, homo- 
geneous linihgs were known in the arts, no method had been suggested 
or devised for adapting such conditions to digesters used in the sul- 
phite prôeess. This conception, therefore, of a one-piece structural lin- 
ing for such purposes, was new; and Russell's experiments had already 
demonstrated the fact, contrary to the belief of the scientiflc world, 
that cément mixtures^ which were known not to resist the effects of 
cold sulphite liquor, would stand the test of such-liquors under con- 
ditions of high beat and pressure. He had discovered that the thick 
inner coating of cementitious mistures, adhering to and protecting 
the outer shell somewhat from intensity of heat and expansion, pos- 
sessed sufiadent expansibility and contractibility to withstand the 
maximum expansion and contraction of the iron under such changed 
and protected conditions. He had discovered that his continuons lin- 
ing composed of cementitious material applied in a plastic state, when 
hardened, would stand against the bot sulphite liquor; that it adhered 
to ànd protected the iron from the corroding influences of the acids; 
that its çohesive, expanding, and résilient qualities would withstand 
the strains resulting from the expansion and contraction of the iron 
shell under the protective conditions incident to the thick homogeneous 
wall or lining, when subjected to the degree of heat and pressure 
necessarily employed in the sulphite process. He had discovered a 
new prOperty or force in matter (Poillon v. Schmidt, 6 Blatchf. 299, 
Fed. Cas. No. 11,241; Smith v, Ely, 5 McLean, 76, Fed. Cas. No. 13,043; 
Parker v. Hulme, 1 Fish. Pat. Cas. 44, Fed- Cas. No. 10,740; LeRoy v. 
Tatham, 14 How. 156, 17S; Collar Co. v. White, 2 Ban. & A. 60, Fed. 
Cas. No, 14,896; Ansonia Brass & Copper Co, v., Electrical Supply Co., 
144 tr. S. 11, 12 Sup. et. 601; Rob, Pat. § 101), and had made practicaJ 
application of such newly-discovered force to an object. His operative 
mode was to apply the matter containing the newly-discovered force 
in plastic form to his object, and his object was a homogaieous 
lining covering the innermetal walls of the digester shell, 

Having conceived the idea of a cementitious lining, and having 
newiy discovered the acid-resisting force of cementitious compositions 
as against highly-heated bisulphite liquor consisting of lime, sulphur- 
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ous acid, and water, he was experimenting in the fleld of cementitioua 
njatter, including hydraulic cernait and sand alone, and hydraulic 
cernent with other ingrédients, including silicate of soda and sand, 
He had discovered the fact of this force (Téléphone Cases, 126 U. S. 
1, 534, 536, 8 Sup. Ct. 778), and Imd applied it to tfie inner walls of 
shells under conditions substantially like the conditions existing in the 
practical sulphite procesa, and had tested its adhesive, cohesive, and 
acid-resisting power, and, although not necessary in order to secure 
a patent for Ms conception, bis discorery, and his process (Téléphone 
Cases), was experimenting with varions materials in the nature of 
cément, ail of which would do the work more or less successfully, for 
the purpose of "bringing his art to the highest degree of perfection" 
in the mechanical and commercial sensé. At the time in question, Eus- 
sell had conceiyed and put in form a continuons lining more distinc- 
tively homogeneous than that of the métal bathtub (Steel-Clad Bath 
Co. V. Mayor, 77 Fed. 736); for in his conception and practice the lining 
material, applied in a plastic form, in the hardening process, under 
beat and pressure, closely adhered to. and became a part of, the outer 
structure or shell itself. He had discovered acid-resisting forces in 
matter under new conditions. He bad made successful expériments, 
and put in operative form his newly-discovered force in ingrédients and 
in compositions which stood the test of digester conditions. He had 
not, perhaps, discovered ail the materiaJs, or ail the matter, or ail the 
compositions which contained this force, and which were capable of 
performing the necessary function, but as to such as he had discovered 
and put in operative form, and such as he could describe with reason- 
able clearness, he was entitled to protection, and thèse include sand, 
silicate of soda, and cément, sand, pitch, and tar, and hydraulic cém- 
ent and sand as well. Some of thèse compositions stood the test 
better, made better linings, and did the work more successfully, than 
others; and as to such as he used, such as he described, and such as 
those skilled in the art could understand, he is entitled to protection. 
At this time he had advanced the art in the snlphite-process line not 
in a slight degree, but in a high degree. He was an inventor not in 
a narrow sensé, but in a broad sensé, and as such was entitled to a 
patent covering his homogeneous structural lining, his adaptation of 
the forces in matter which he had discovered, and the cementitious 
compositions in the nature of cément with which he had successfully 
experimented, and which he had adapted to the required conditions 
and use, as well as those which he described with suflScient clearness 
to be understood by persons skilled in the art, and such as would 
naturally develop, in the growth o'f the art, without invention. We 
look at this as an invention of an improved structure, with a devised 
and described process for creating it and putting it in opération in con- 
nection with a new and pressing emergency, and not for any particular 
ingrédient or composition. It is true, the ingrédients must possess 
certain described charaéteristics; but after ail the ingrédients are only 
a part of the invention involved in the construction of the inner part 
of the shell, and, in order to answer the prescribed purpose, they must 
possess certain described plastic, adhesive, cohesive, and acid-resisting 
characteristics. The required characteristics being described, the kind 
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and qualitj may be found by the ordinary mechanic skilled in the art, 
and applied according to the method described, namely, in plastic con- 
ditions, with a trowel. 

It would seem that Russell at this time had practically solved the 
problem présente^, and that his discovery, démonstrations, and pre- 
scribed process présent a meritorious and useful invention; and, in 
our view, Wenzel's unpublished and unknown discoveries in Austria 
should not deprive him of the benefits of liis own independent and 
original discovery and experiments in this country. Upon the ques- 
tion whether Eussell had so far completed his discovery and aecom- 
plished his purpose when he received information from Cologne as to 
entitle him to a patent, and before passing to other questions in the 
case, let us look for a moment at the development of his conception 
in connection with his newly-discovered fact or force in matter under 
beat, pressure, and acid conditions, and his actual adaptation of means 
and process to the required purpose, in the light of the reasoning of 
Mr. Chief Justice Waite in the Téléphone Cases, 126 U. S. 1, 532, 8 
Sup. et. 778. There Bell was the flrst to discover the fact that, by 
gradually changing the intensity of a continuons electric current so 
as to make it correspond to the changes in the density of the air caused 
by the sound of the voice, vocal sounds could be transmitted and re- 
produced at a distance, but he had not advanced so far as to actually 
transmit spoken words so that they could be distinctly heard at the 
recdving end of the Une. Bell had discovered the fact that a force in 
nature (the electric force), under changea conditions, would produce 
a new and unknown resuit, — that of reproducing vocal sounds at a 
distance from the speaker, although words had not been transmitted. 
Upon the question of the patentability of his discovery, and his imper- 
fect art, Mr. Chief Justice Waite said : 

"But It te in^sted that the clalm oannot be sustalned, beeause, when tlie 
patent was Issued, Bell had not In fact completed his discovery. While It Is 
conceded that he was actlng on the right principle, and had adopted the true 
theory, It Is elaimed that the discovery lacbed that practical development 
whlch was necessary to malie it patentable. In the language of counsel, 'there 
was stiU work to be done, and worli calling for the exercise of the utmost 
ingenuity, and calling for the very highest degree of practical invention.' It is 
quite true that when Bell appUed for hle patent he had never actually trans- 
mitted telegraphically spoken words so that they could be distinotly heard and 
understood at the receivlng end of his Une, but in his spécification he did de- 
scrlbe accurately, and with admirable cleamess, his process (that is to say, 
the exact electrlcal condition that must be created to accomplish his purpose); 
ànd he also described, with sufflclent précision to enable one of ordinary skill 
In such matters to make It, a fonn of apparatus which, if used in the way 
pointed out, would produce the required elïect,— receive the words, and carry 
them to and deliver them at the appointed place. The paxtieular Instrument 
whlch he had, and which he used in his expérimenta, dld not, under the cir- 
cumstances In which it was tried, reproduce the words spoken so that they 
could be clearly understood; but the proof is abundant, and of the most con- 
vindng character, that other Instruments, carefully constructed, and made ex- 
actly in accordance with the spécification, without any additions whatever, 
hâve operated, and wlU operate, suecessfully. A good mechanic of proper 
sklll in matters of the blnd can take the patent, and, by following the spécifica- 
tion strlctly, can, without more, construct an apparatus which, when used in 
the way pointed out, wiU do ail that it is elaimed the method or process wiU 
do. Some witnesses hâve testifled that they were unabie to do it. This shows 
that they, with the particular apparatus they had and the slciU they employed 



AMERICAN SOLPHITE PULP CO. V. HOWLAKD FALLS PULP CO. 403 

In Its use, were not suceessful;. not that others, wlth another apparatus, per- 
haps more carefully constructed or more skillfully appUed, would necessarlly 
tan. As was said In Loom Co. v. Hlgglns, 105 U. S. 580, 586, 'when the ques- 
tion is whether a tblng ean be done or not, It is always easy to find persona 
ready to show how not to do It' If one succeeds, that Is enough, no matter 
hcw many others fail. The opposite testilts wlU show that In the one case 
the apparatus used was properly made, carefully adjusted, with a knowledge 
of what was requlred, and skillfully used, and that In the others It was not. 
The law does not require that a dlscoverer or inventor, In order to get a patent 
for a process, must hâve sueeeeded In bringlng hls art to the highest degree of 
perfection. It la enough îf he deseribes hls method wlth suflaclent deamess 
and précision to enable those skilled In the matter to understand what the 
process 1», ànd If he points ont some praetlcable way of puttlng it Into opéra- 
tion. Thls Bell dld." 

And this Russell did in respect to bis conception and process. And, 
as to the Bell patent, it may be further observed in this connection 
that Bell was in doobt whether the magnéto or the variable résistance 
methods were the better for conducting the force, but thought the 
magnéto method was; and as to this the chief justice says (page 538, 
126 U. S., and page 784, 8 Sup. Ct.): 

"Indeed, he sald, in express terms, he preferred It, but that does not exclude 
the use of the other, If it turns ont to be the most désirable way of uslng the 
procesB under any drcumstances." 

And again he says (page 539, 126 U. S., and page 785, 8 Sup. Ct.): 

"Surely à patent for such a discovery Is not to be eonflned to the mère means 
he Improvlsed to prove the reallty of hls conception." 

Under the reasoning of this case, it would seem clear that Kussell's 
patent should not be declared void because he was in doubt as to 
which of the compositions would prove the most satisfactory in a 
commercial sensé, or because he had not practically and flnally tested 
and chemically isolated ail the matter or material containing the re- 
quired cohesive, adhesive, and acid-resisting qualities. 

As has been said, the information from Cologne reached the pat- 
entée in August, 1889; and the fact that he remained silent as to his 
discovery until about the tïme of his application for a patent, in Oc- 
tober, 1890, requires our attention. The record shows that the pat- 
entée was in the employ of the Russell Paper Company, in which his 
father was treasurer and his uncle président, during the period cover- 
ing the supposed acts of invention, as well as during the later period in 
which his application was pending in the patent ofiBce, and that cer- 
tain experiments were made by the paper company during that time, 
in which the patentée took part without disclosing the discoveries 
and experiments involved in his invention. If there were a contro- 
versy upon the évidence as to what the patentée had actually done in 
the line of the art, or if the conditions were such as to require him to 
speak, this évidence would hâve weight. But the évidence discloses 
no controversy in respect to the ârst proposition, and the only ques- 
tion fairly raised is whether his conception and discovery amount to 
invention, — ^whether he had carried it forward to a practical démon- 
stration by developing the idea of means. As to the second proposi- 
tion, liis father and uncle were prominent oflBcers in the company, 
and active and influential in the management of its business. The 
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Company of which thej were offlcers was a member of a syndicate 
(to wMçh it was responsible) composed of several large companies, 
where thé purpose was to secure and control inventioios iiSeful in the 
sulphite proces& Àccording to the testimony of the patentée, he 
feared that he might lose control of his discovery by dlsclosing it, and 
waa in donbt about the proper course to pursue, but flnally decided 
to say nothing until his rights were secured by the action of the patent 
offlce. Silence under conditions requiring a man to disclose would 
raise suspicion, but hère the évidence as to the experiments is undis- 
puted and undoubted. There is no question between this patentée 
and another person claiming the inventich. There is no question 
about the Wenzel discovery, and no question about the time at which 
knowledge of that came to young Russell. The only question is 
whether he hàd gone far énough to entitle him to protection at the 
time he acquiréd knowledge of what Wenzel was doing. It would 
seem that in remaining silent he was simply acting the part of précau- 
tion, and whether wisely or not is probably immaterial, as we think 
there was nothing in his conduct, under the circumstanc.es, which in 
any way affects the credibility of his story, 

The inventor, having advanced the art in a certain Une, as he be- 
lieved, in order to secure his rights stated his claims, and described 
his invention and the operative means for putting it into practioe; 
and we now come to a considération of the questions relating to the 
scope and validity of his patent, construing it with référence to his 
claims, description, and spécification, as set forth in his application 
of October 18, 1890, and the reissue patent No. 11,282, dated Novem- 
ber 16, 1892. In the circuit court, as has been said, a resuit was 
reached limiting the claims to a coat or lining of hydraulic cément. 
In discussing the question as to the scope of the claims, that court 
said : 

"The wholé substance of the patent Is In the flrst daim. Thls conslsts of 
only two éléments,— the shell and the continuous lining or coat of cernent. Its 
language Is se unequivocal that Its construction needs no aid from secondary 
rules, and Is not enlarged nor Umlted by the redundant, and, In some particu- 
lars, somewhat obscure, language of the spécification, whether of the original 
patent or of the reissue, except in one partioular." 

And again, in referring to the word "cernent" as used in the claim, 
it was said : 

"But thls Word haa the ordlnary commercial meaning of hydraulic cément, 
and also a larger, and perhaps more accepted, sensé. It cannot. In thls pat- 
ent, be given the latter wlthout substantially glving the patentée the whole 
art, and much more than he can claJm to hâve actually Invented or disoovered. 
Therefore we are oompelled to limit the word whleh he bas hlmself chosen 
to its ordlnary commercial sensé. An examination of the flle wrapper leads 
to the same résulta, but we need not enlarge on this. The word 'cément' hav- 
ing varions significations, Its précise définition for this purpose must thus be 
determlned. With that exception, we need only say that we are not to con- 
strue what does not need to be construed, and that the simple phraseology of 
thls claim can neither be added to nor talien from by what appears in the 
spécification, by what occuri'ed In oonaection with the reissue, or by any 
alleged implied disclalmer arising in relation thereto. We know of no mys- 
tery relating to ascertaining the légal meaning of claims in patents; and we 
apply to thls case the fundamental niles by which is read every histrument 
whose language is clear in itseU." 
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It would thus seem that the court below construed the claims with- 
out référence to the description of the invention, and the method and 
process of putting it into operative form, which the spécification con- 
tainêd. In connection with this limited interprétation, wefeel bound 
to observe that counsel on neither side, either in brief or in argument 
in this court, maintain this position, but, op the contrary, expressly 
renounce it as one not possible, and of which the claims are not sus- 
ceptible. In our view, this question of construction should not be 
determined upon Unes so technically and closely drawn, We look 
upon this invention as one in which a description or spécification is 
given in accordance with the requirements of section 4888 of the Re- 
vised Statutes, of the manner and process of "making, constructing, 
compounding and using" in order "to enable any person skilled in the 
art or science to which it appertains, or with which it is most nearly 
connected to make, construct, compound, and use the same," and 
where the claims and the spécifications are to be read together, not 
for the purpose of enlarging the invention stated in the claims, but 
"for the purpose of better understanding the meaning of the claim" 
(Howe Mach. Oo. v. National Needle Co., 134 U. S. 388, 394, 10 Sup. 
et 570), the limit and extent of the invention, and the object of the 
inventor, and the construction, method, and process, as understood 
by him (Vance v. Campbell, 1 Fish, Pat. Cas. 483, Ped. Cas. No. 16,- 
837; Wilson v. Ooon, 18 Blatchf. 532, 6 Ped. 611; Gottfried v. Brew- 
ing Co., 5 Ban. & A. 4, 36, Fed. Cas. No. 5,633; Brass Co. v. Miller, 
9 Blatchf. 77, 97, Fed. Cas. No. 17,254; Seymour t. Osborne, 11 Wall. 
516, 547; Rob. Pat. § 750; Curt. Pat. [4th Ed.] §§ 325, 227). In the 
case last cited (Seymour v. Osborne), Mr. Justice Clififord said: 

"Where the clalm Immediately foUows the description of the invention, It 
may be construed in connection with the explanatlons contalned in the spéci- 
fications; and, where It contalns words referring t)ack to the spécifications, 
It cannot properly be construed In any other way." 

Mr. Curtis, in his explanation of the purposes of the claims and 
spécifications, and the relations which they sustain to each other, ob- 
served (section 227) that "the claim is not intended to be any descrip- 
tion of the means by which the invention is to be performed, but is in- 
troduced for the security of the patentée," and that one object of the 
spécification "is to make known the manner of constructing the ma- 
chine, if the invention is of a machine." And Mr. Chief Justice Fuller, 
in Howe Mach. Co. v. National Needle Co., 134 U. S. 394, 10 Sup. Ot. 
572, says: 

"Doubtless a daim Is to be construed In connection with tlje explanation 
contalned in the spécification, and it may be so drawn as, In effect, to make 
the spedflcatlon an essential part of it" 

Now, let us see what Bussell stated in his claims, and the means 
which he described in his spécification to which he referred for redu- 
cing his invention to form and practice. The inventor, in his claims, 
which immediately follow his description of the invention, says: "I 
claim (1) the improved pulp digester herein described, having an outer 
shell. A" (thereby referring to his diagram and to his spécification), 
"and a continuous lining or coat, B, of cément, as described" (again 
referring to his spécification), "applied to the interior of the said shell 
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for the purpose set forth" (thus again referriag to the spécification). 
The inventer, in Lis second claim, which is substantially the same as 
the first, refers to his "continuons lining or coat, B, of cernent, sub- 
stantially as described." New, what isthe effect of this? Doubtless, 
It la to limit hls claim to a pulp digester with a lining of cément It 
does not cover structures with linings of other material, but limits it- 
self to a cement-lined structure with an outer shell, described in the 
spécification as a métal shell, and a lining described in the spécifica- 
tion as of cernent mixtures. In other words, he limits his patent to a 
cement-lined structure, and, by express and necessary référence to his 
spécification and diagram, describes the material, the process, and the 
operative means for constructing the improved pulp digester as a 
whole; and, while his référence to the spécification may not enlarge 
or extend the invention claimed, it may and must be examined in or- 
der to understand the manner of making and constructing the shell, 
and compounding the cément materials necessary to reduce his con- 
ception to use. This référence to, and a considération of , the spécifica- 
tion, definitivelyexclude the idea thatthe conception and the operative 
means are limited to hydraulic cernent, or any one particular cementi- 
tious ingrédient. Answering one part of the requirements of section 
4888, he "particularly points ont and distinctly claims" his inven- 
tion as an improved digester, with an outer métal shell combined with 
an interior continuons cément lining; and then, further answering 
another part of the requirements of section 4888, he proceeds to "file 
in the patent office a written description of the same, and of the man- 
ner and process of making, constructing, compounding, and using it, 
in such fuU, clear, concise, and exact terms as to enable any person 
skilled in the art or science to which it appertains, or with which it 
is most nearly connected, to make, construct, compound, and use the 
same." In this description which the statute requires, he says: 

"My invention relates to Improvements In the construction of the vessds, 
ordlnarlly called 'digesters,' in which wood pulp is manufactured by what 
is known as the 'sulphlte process.' Its object Is to Improve the construction 
of thèse digesters, so as to prevent thelr Injury by the solution employed. 
• • * The shell of the digester is marked A, and withln It are Bhown 
linings, B and 0, the construction whereof I wlll now proceed to describe: 
A represents the outer shell of the digester. It is ordlnarlly constructed of 
métal,— such as Iron, steel, or brass,— which is liable to be injuriously affected 
by the aeid solution employed. TJpon the interior of the shell of the digester, 
I fonn a continuons lining or coat, B, of aeld-reslsting material, applied in a 
plastic condition. This lining or coat is of the nature of a cernent, and may 
be composed of any material or mixture of materials which Is aeid-reslsting, 
and capable of belng made plastic and adheslve to the shell of the digester, 
and so compact as to prevent the acld solution from reachlng the Iron shell 
in conséquence of the hlgh steam pressure required In praotice. A convenient 
material for the purpose Is commercial cernent, preferably Portlaad, made 
plastic with water, and applied with any sultable Implement upon the interior 
of the digester shell, so as to form a continuous coverlng therefor. Other 
cement-llke materials or mixtures having simllar propertles or characterlstlcs 
may be used, such as the ordlnary cernent mixtures, sand and Portland cément, 
sand and tar, and the Uke." 

He then proceeds to describe the necessary thickness and compact- 
ness of the lining under différent conditions. Thus, it would seem to 
be clear that the inventor intended to cover acid-resisting cementi- 
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tious mixtures, which could be applied in plastic condition, which 
would adhère to the outer shell, become a part of it, and so compactly 
fonn and harden under the pressure and process of application which 
he described as to prevent the acid from reaching the iron; and while 
describing commercial cernent as a convenient material, and while he 
expressed a préférence for Portland cernent made plastic with water, 
as to other cementitious mixtures he left the acid-resisting and ad- 
hesive qualities to be ascertained by the practical chemist, or other 
"person skilled in the art or science to which it" appertained. This 
is manifestly the purpose of the inventer, and the argument strenu- 
ously made against it is that it is so broad a claim of the art, and so 
indeflnite and vague, as to be inoperative and void; and this présents, 
perhaps, the most serions question in the case. We will look at this 
question flrst in connection with the principle enunciated and elabo- 
rated in the Téléphone Cases, 126 U. S. 1, 8 Sup. Ct. 778. Let it be ob- 
served at the outset that this invention is not for a structure alone, 
but for a structural improvement which involves a process of making 
the improved structure, and the process is the idea of means; and the 
idea of means, in turn, involves what might perhaps be called a sub- 
invention, or subdiscovery, whereby a newly-discovered force in mat- 
ter is adapted to a useful purpose, in becoming the means of making 
the broad, inventive idea of a homogeneous, adhesive structural lining 
operative and useful, or, in other words, through which cementitious 
materials, which would not stand cold bisulphite conditions, are 
adapted to the required purpose of resisting hot bisulphite conditions 
under steam pressure. But, however this may be, the idea of a con- 
tinuons structural lining, and the process for making it, are to be 
considered together. In the case to which we last referred, the chief 
justice says (page 536, 126 TJ. S., and page 783, 8 Sup. Ct.): 

"The law does not requlre that a discoverer or Inventer, ta order to get a 
patent for a process, must hâve succeeded In bringing his art to the highest 
degree of perfection. It Is enough if he describes his method with sufflcient 
cleamess and précision to enable those skilled in the matter to understand 
■what the process la, and If he points ont some praticable way of putting it into 
opération." 

This we think Eussell did. He said, in eflfect: 

"I hâve conceived the Idea that the old llnlngs of brick and tile with cemented 
and leaded Joints, which do not stand under pressure and acid conditions, may 
be displaced, and we may bave a homogeneous lining formed of tlie materials 
of which such bodies are made. We will let it harden as one pièce, adtierlng 
to the outer shell as a continuons lining; and, if the briclî and tile will stand 
the pressure and acid conditions, this will. I bave experlmented in the field 
of cementitious material, and I bave found several mixtures that will answer 
the purpose which I hâve described, and I hâve found, by subjectlng them to 
the sulphite llquor conditions, that they will answer the purpose. 1 hâve 
said that the materials must be capable of being made plastic and adhesive 
to the sheU, and must be acid-resisting; and this means add-resisting under 
digester conditions, which means hlghly-heated bisulphite conditions. I hâve 
eaid that other cement-like materials or mixtures, havlng similar properties or 
characterlstlcs, may be used, such as the ordinary cément mixtures, sand and 
Portland cément, sand and tar, and the like; and this explanation of my dis- 
covery, and this explanation of the conditions which are necessary to make 
Kbe test, will enable any practical chemist or skilled person to discover the 
reqnlred qualities." 
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Now, considering this feature of the case upon tlie évidence, outside 
of the description of discoTeries and of the necessary qualities in mat- 
ter contained in hia spécification, Russell says repeatedly that his 
experiments demonstrated that mixtures of cernent, generally speaking, 
did stand the test; and it may be observed that the expert évidence in 
the case abundantly shows that there exists in cementitious mixtures 
generally, when formed of acid-resisting materials, a common hot bi- 
sulphite résistant quality. It is not necessary to comment at length 
upon the testimony of the chemists and technologists, and it seems 
quite sufficient'to refer to the statement of Dr. Carmichael as to the 
Chemical action in the sulphite process. He says: 

"The remarkable faet appears that, while bisulphite liquors attaek hydraulic 
cernent quite freely at ordinary températures, they hâve no action whatever 
at the high température at which the sulphite process is conducted." Again: 
"It is a curlous f act, whieh the émployment of the Russell lining bas brought 
eut, that, even tf original defectç exist in the Russell lining, they become flUed 
In use." Again: "Ail cernent linings are more or less porous when ûrst ap- 
plled, but In use soon flll up wlth sulphate and sulphite ot lime. They then 
become praetically impervlous to llquor, and afford complète protection to the 
Bhell beneath. Such liquor as may work through a cracli Is quickly rendered 
harmléss through réaction with the Urne salts composlng the cernent." 

As said by Mr. Justice Strong in Smith v. Vulcanite Co., 93 U. S. 
486, 495, "to find a material, with a mode of using it, * * * had 
been an object long and earnestly sought." Russell discovered that 
cernent materials generally, which possess the quality of being made 
plastic, when applied in that condition, as a thick, one-piece lining 
to an iron shell to be used in the process of disintegrating wood sub- 
stances, generally speaking, had the quality of adhering to the shell, 
of resisting the hot acid, and of performing the function of protecting 
the iron from the highly-heated conditions to which it would other- 
wise be subjected, and that the expansive and résilient qualities of 
such materials were equal to the expansion and contraction of the 
shell with the température of the iron so reduced. The évidence dem 
onstrates— and quite likely Russell understood — that some cernent 
mixtures, commercially speaking, were more désirable than others; 
and the word "cernent," used in the claims, must be understood, when 
considered in connection with the statutory description, as referring 
generally to cementitious mixtures having the qualities which he de- 
scribed. As to those which he expressly named, like commercial 
cernent, preferably Portlaud, made plastic with water, and as to the 
ordinary cernent mixtures, — sand and Portland cernent, and sand and 
tar, — there can, of course,^ be no doubt in the mind of any person 
possessing ordinary skill in the art as to what he intended; and as 
to his gênerai expression, "any material or mixture of materials which 
is acid-resisting, and capable of being made plastic and adhesive to 
the shell of the digester, and so compact as to preveut the acid solution 
from reaching the iron," he described the conditions which, in the 
hands of persœis skilled in the art, would develop, whether in a given 
mixture the required property and qualities do or do not exist. He 
discovered that in such cementitious materials as could be made plas- 
tic, and were adhesive, cohesive, and self-hardening, the required prop- 
erties, in a degree, existed as a quality common to them ail. This 
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we think brrags his Invention and description wlthin the reasoning 
of the suprême court in Incandescent Lamp Patent, 159 U. S. 465, 16 
Sup. et. 75. There Sawyer and Mann supposed they had discovered 
in carbonized paper the best material for an incandescent conductor, 
but instead of conflning themselves to carbonized paper, as the court 
eay they might properly hâve done, they make a broad claim for every 
flbrous or textile material; while Éussell, as it may be said, to contra- 
distinguish his claim from that of Sawyer and Mann, limited his 
claims and spécification to material in the cementitious class which 
possessed the required qualifies. In other words, Sawyer and Mann, 
having discovered the required quality in carbonized paper, claimed 
ail carbonized, flbrous, and textile material, whereas Russell, having 
discovered that his required quality was common to cernent material 
generally, still, in the gênerai description employed in his spécifica- 
tion, limited his claims- to such cernent materials as were acid-resisting. 
He not only limited himself to a class of matter which, generally speak- 
ing, possessed the necessary qualifies, but expressly described the 
tests and conditions to which the required materials must respond. 
In other words, Sawyer swid Mann claimed broadly in the flbrous and 
textile kingdoms, without limiting themselves to a particular material, 
or even to a class, while Russell not only does not claim so broadly, 
but, on the contrary, expressly Ihnits himself to a class of material, 
and still further, though not claiming ail material within that class, 
again expressly limits himself to a material possessing the required 
acid-resisting qualifies. The reasoning of Mr. Justice Brown, used 
for the purpose of showijttg that Sawyer and Mann had discovered no 
gênerai quality in flbrous and textile materials common to their pur- 
pose, and that their claims were therefore invalid, as claiming the art 
too broadly, includes propositions which are clearly applicable tO the 
case under considération, and sufflciently bi'oad and comprehensive 
to sustaîn the patent in this suit. He says: 

"If the patentées had discovered In flbrous and textile substances a quality 
common to them ail, or to them generally, as dlstlnguishlng them from other 
materials, such as minerais, etc., and such quality or characteristic adapted 
them pecuUarly to Incandescent conductors,, such daim mlght not be too broad. 
• • • If, as before observed, there were some gênerai quality running 
through the whole fibrous and textile kingdom, which dlstlnguished it from 
every other, and gav« it a peeuliar fltness for the particular purpose, the man 
who discovered such quality might Justly be entitled to a patent. • * * If 
Sawyer and Mann had discovered that a certain carbonized paper would an- 
Bwer the purpose, thclr claim to ail carbonized paper would perhaps not be 
«rtravagant" 

The Incandescent Lamp Caae, just referred to, was recently under 
considération by Judge Townsend in Read Holliday & Sons v. Shulze- 
Berge, 78 Fed. 493, as to its bearing upon the somewhat analogous 
question of équivalents, where it was dted, together with the opinion 
of the circuit court in this case (70 Fed. 988), to the point : 

"That a patentée must clearly concelve and acçurately state his Invention or 
discovery, and that he cannot daim a monopoly of the whole art, nor by spécu- 
lation indude unknown éléments within the limitations of his daim." 

Judge Townsend then proceeds to explain what he understands to 
be the limitation upon this rule, as follows: 
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"1 think the law must be that where the new ingrédient te Buch as would 
hare been known to or employed by the ordinary skilled, practlcal chemist, 
or Is snch as would naturally hâve been developed in Uie growth of tlie art, 
and the substitution thereof Involves no altération or new opération or resuit, 
It Is covered by the patent, provlded the spécifications and clalms are sufiS- 
clently broad to Indude it" Rob. Pat { 257; Walk. Pat $ 354. 

In conclusion, the spécification in the case at bar was so referred 
to in the claims that either may aid in the interprétation of the other. 
Pearl v. Océan Mills, 2 Ban. & A. 469, Fed. Cas. No. 10,876; Eob. Pat. 
§ 517. And we think, upon principle and authority, that Russell, 
having discovered that cernent material generally possesses the quali- 
ties required for his conception of a homogeneous digester lining, 
should not be limited to snch materials in the class of cementitious 
mixtures as he had chemically and commercially isolated as individuals, 
but that his claims and description should be construed as including 
ail cementitious mixtures which ordinary skilled practical chemists 
might be expected to flnd as answering the» requirements of the de- 
scribed conditions, or such as would naturally develop In the growth 
of the art withont invention. 

In onr opinion, the patent is valid, and protection should be com- 
mensurate with the invention stated in the claims and the discovery 
and process described in the spécification ; and in our view the patent 
covers homogeneous structural linings composed of adhesive, acid- 
resisting materials in the nature of cernent, which possess the required 
qualities described in the spécification. The circuit court has found 
that: 

"If fhe patentée, Russell, was entltled to his patent at ail, the defendant's 
method of obtalnlng a continuons lining of cernent Is plainly wlthln its scope; 
and It dlfters so unsubstantlaUy from the method described ta the patent that 
It has thè appearance of a mère évasion, easily devlsed virhen sought for, and 
plainly wlthln the rules touchlng équivalents." 

In this we fully agrée, and, as the resuit of our conclusions sustains 
the patent, it follows that the decree of the circuit court must be 
reversed. The decree of the circuit court is reversed, and the cause 
is remanded to that court, with instructions to enter a decree in favor 
of the complainant for a perpétuai injunction and an accounting as 
prayed for, and for further proceedings in accordance with law; the 
complainant to hâve îts costs in this court and in the court below. 



W. T. 0. MAOALLEN CO. v. JOHNS-PRATT OO. 
(Careult Court, D. Connectlcut April 10, 1897.) 

PATEWTS — CONSTEUCTION OF LiCENSB. 

A license under a patent for an "Insulator" reeited that the llcensee de- 
slred a license "covering the use of said Invention in connection with trolley 
wires or guard wlres for electric rallways." The grant was of an exclusive 
rlght to maJîe and seU Insulators "for electric rallways, embodying the In- 
vention, or any material or substantial part thereof, set forti In said let- 
ters patent." A condition was added, giving the llcensor a right to make 
Improvements embodying the invention wlthout liabllity to the licensees, 
the eontraet then contlnuing: "In other words, this license Is intended to be 
limited to the form of «jaid Insulators shown In said patent, so far as It re- 



W. T. 0. MACALLEN CO. V. JOHNS-PBATT CO. 411 

lates lo frôlley or guard wlres for electric railways, and Is not to Include 
Improvements thereln" made by the patentée. Held, that "form," as used 
in the last sentence, dld not mean "shape," but "kind," and the license em- 
braced ail Insulators embodylng the Invention that were nsed to prevent 
the current from escaping from trolley and guard wlres. 

This was a suit in eqnity by the W. T. 0. MacaUen Company 
against the Johns-Pratt Company for allégea infringement of cer- 
tain patents relating to electric insulators. 

Macleod, Calver & Randall, for claimant. 
Edmund Wetmore and H. B. Williams, for défendant 

TOWNSEND, District Judge. To the Mil herein for infringe- 
ment of certain patents, défendant has interposed a plea of license 
to its assigner, as to patent No, 449,943. Said license is as follows: 
"License and Agreement 

"Whereas, Louis McCarthy, of Boston, county of Suffolk, state of Massa- 
chusetts, Is the owner of letters patent of the United States, No. 449,943, dated 
Aprll 7th, 1891, granted to hlm for Insulator; and whereas, the Gould & Wat- 
Bon Company, a corporation duly organlzed under the laws of Maine, and 
having a place of business at sald Boston, is desirous of acqulring an ex- 
clusive license under sald letters patent eovering the use of the sald inven- 
tion in connection with trolley wlres or guard wlres for electric railways: 
Now, therefore, be It known that I, Louis McOarthy, of Boston, Massachu- 
setts, for and tn considération of the sum of three hundred dollars to me in 
hand padd, the receipt whereof I do hereby acknowledge, paid by the said the 
Gould & Watson Company, do hereby give and grant unto the said the Gould 
& Watson Company the exclusive right and license to manufacture and sell 
Insulators for trolley wlres or guard wlres for electric railways embodylng 
the Invention, or any substantial or materlal part thereof, set foith In said 
letters patent No. 449,943, dated Aprll 7th, 1891; sald license to continue in 
force to the fuU end of the tertn for whlch said letters patent are granted, 
It te understood and agreed that thls license Is accepted by the said the 
Gould & WatBon Company, subject to the condition that the said Louis Mc- 
Carthy shall hâve the rlght personally to Invent or make Insulators whieh are 
an Improvement on the one shown in sald letters patent, even if said improve- 
ment infringes thereon, wlthout In any way bemg liable to the said the Gould 
& Watson Company hereunder. In other words, this license Is intended to 
be llmlted to the form of said insulators shown In said patent so far as It 
relates to trolley or guard wlres for electric railways, and is not to include 
Improvements thereon when said Improvements are embodied In Insulators 
whlch are made by the sald Louis McOarthy personally, or the flrm or cor- 
poration by whlch he te employed, or of whlch he te a member; but to case 
the said Louis McCarthy leaves said employ, or ceases to be such member, 
then said flrm or corporation shall cease to be protected by this provision of 
thte license. 

"In witness whereof, I hâve hereunto set my hand and seal, this twenty- 
flrst day of September, A. D. 1891. Louis McCarthy. [Seal.] 

"In présence of Wm. A. Macleod." 

The complainant assented to the transfer to défendant of said 
license, and of ail of said assignor's rights thereunder. The in- 
sulators manufactured by défendant embody the construction cov- 
ered by said patent, and certain éléments (notably a eovering of 
insulating materlal) embraced in the other patents in suit. The 
question of infringement of said other patents is not involved here- 
in, Said insulators are technically known as strain insulators, be- 
ing so constructed that they both resist heavy strains, and intercept 
the current from the trolley wire, and prevent its escape to the 
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ground. They are capable of use, and hâve been used, to a limited 
extènt, for purposes other than those connected with trolley wiresj 
but défendant bas nerer made, Bold, or used tbem for auy purpose 
other than for use with trolley or guard wires of electric railways. 

The sole contention between the parties is whether, under the 
grant of "the exclusive right and license to manufacture and sell 
insulators for trolley or guard wires for electric railways, embody- 
ing the invention or any substantial or material part thereof," the 
défendant has the right to make said insulators. It appears from 
the model in évidence (a section of the Hartford street-railway Sys- 
tem) that défendant, as part of its equipment, uses thèse insulators 
in a variety of positions between the trolley and guard wires and 
their supports. The défendant contends that the insulators are 
covered by said licensê, because they are embraced within its tenus, 
according to the plain, natural, and obvions meaning of its lan- 
guage, because their primary function is to intercept the current, 
and prevent its escape by insulation, and because the term "in- 
sulators for trolley wires or guard wires" is a generic term, includ- 
ing varions classes of insulators used for such purposes. It ap- 
pears that, prior to the date of said license, the licensor was in the 
employ of the original licensee; that immediately thereafter he 
left it, to engage with the complainant company in the manufacture 
of insulators for electroliers and gaseliers; and that for more than 
three years thereafter said licensee and this défendant, its as- 
signée, advertised, manufactured, and sold thèse insulators, with 
the knowledge of complainant, and without remonstrance on its 
part. The défendant contends that thèse facts show an intentional 
division of the business; that the limitation contended for by com- 
plainant would defeat the purposes of the grant; that no concern 
would buy from défendant one spécial kind of insulators for trol- 
ley wires if it could not also buy from it the other kinds of in- 
sulators required for said wires; that the license is to be construed 
more strongly against the licensor; and that its acquiescence shows 
its interprétation of said grant in accordance with defendant's 
claim. Counsel for complainant contends that the words "insu- 
lators for trolley wires or guard wires" are limited to insulators 
Berving to insulate the trolley wire from a span or cross wire or 
a bracket, and that such insulators were illu^trated in certain f orms 
shown in sheet 1 of the patent drawings, and that they were the 
only insulators known at the date of the said license, to those 
skilled in the art, as insulators for trolley wires or guard wires. 
In support of this contention, be cites the following language of 
said license agreement: "This- license is intended to be limited to 
the form of said insulators shown in said patent so far as it relates 
to trolley or guard wires for electric railways." 

I hâve been unable to adopt complainant's view, for the follow- 
ing reasons: The license states that the licensee "is désirons of 
acquiring * * * an exclusive license » * * covering the 
use of the said invention in connection with trolley wires or guard 
wires." Defendant's assigner was licensed to manufacture and sell 
such insulators "for electric railways, embodying the invention or 
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any substantial or material part tbereof set tortb. in said letters 
patent" It was a condition tiereof tliat even tlie licensor might 
invent infringlng improTements witbout being liabje therefor to 
the llcensee. The language aboyé quoted, limiting the license to 
the form shown in said patent, and the connection in wbich said 
limitation is expressed, show that the word "form" was not used 
in the sensé of shape, but obvionsly in the sensé of kind, of in- 
sulators, namely, insulators for trolley roads, such as are shown 
in Figs. 1, 2, and 3, and that the intent of the licensor was to ex- 
clude such improvements as the said McCarthy or his flrm might 
thereafter make. This view of the construction of said license is 
supported by the language of the patent itself, and by Fig. 3 of 
the drawings. The patentée says: 

"Flg. 3 is a section showing my Invention as embodled In a puU-off insulator 
for eleetrlc rallways. * • • At Plg. 3 I hâve shown a modification of my 
Insulator. The construction Is, however, substantlaJly, the saœe," etc. 

Of another figure the patentée says: 

"The size and shape of the parts may be changea • • • to adapt the 
«hape and size of the devlce to the conditions under whieh It Is to be used." 

But Fig, 8, with the pull-off removed, would be adapted for use, 
and like those actually used by défendant in the construction 
shown in the Hartford model, and would be operatively located on 
the wires, which in said construction horizontally take the strain 
ofC the wires. 

Much expert testimony has been introduced as to what insula- 
tors are included in the term "insulators for trolley wires or guard 
wires for electric railways." Defendant's witnesses claim that it 
includes "ail appliances designed to confine the current in the trol- 
ley wire, and prevent this current from charging span wires, puU- 
ofl wires, and anchor wires; in fact, ail wires which may be used 
to suspend or hold in position the trolley wire itself. In the- case 
of guard wires, the term is used to designate the appliances used 
to insulate the guard wires from such suspension wires as run to 
the pôles." Complainant's witnesses claim that said term, as used 
at the date of the license, was limited in its meaning to insulators 
from immédiate supports of span wire or bracket. But while the 
flve expert witnesses for complainant ail testify that said term 
would be understood to cover such devices, and, in the ordinary use 
in the trade, do not generally include the defendant's construction, 
it is most signiflcant that not one of them testifles either that de- 
fendant's insulators are not in fact "insulators for trolley wires 
or guard wires," or that they are necessarily excluded, by their 
construction or use, from said class of insulators, or were so ex- 
cluded in 1891, the date of said license. 

Defendant's experts testify thai the insulating system shown by 
the Hartford model is typical of the method usually employed in 
this country at the time when said license was given. The term 
"insulators for trolley wires and guard wires" is not found in the 
patent. Defendant's insulators are used for such wires only. I 
think the licensor chose said term in order thus to embrace ail such 
insulators embodying the patented invention as were to be used 
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to prerent carrent from escaping from such trolley and guard wires. 
This constrnctioû accords with the plain, obvions meaning of the 
language used„is the only one which gives efEect to the whole con- 
tract and makes the license of practical value, is in accordance 
with the apparent understanding and intent of both parties and 
with their practical interprétation of the license, and will theref ore 
be adopted by the court. It is not claimed that défendant bas used 
any "improvements thereon, when said improvements are em- 
bodied in insulators which are made by the said Louis McOarthy 
personally, or the ârm or corporation by which he is employed or 
of which he is a member." The plea is sustained. 
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THE CARROLL BOYS. 

THE M. H. LATJGHLIN. 

SWEENBÏ V. THE M. G. LEONARD. 

(Olrcult Court of Appeals, Second Circuit April 8, 1897.) 

COLLisioir— Tuss and Tows— Enthring Si-ack Watkr. 

A tug towing a barge on a hawser from Jersey City around the Battery 
to the East river held solely in fault for a collision of the barge with a schoon- 
er In tow of a tug roundîng the Battery in the opposite direction, because 
8he mlscalculated or neglected to conslder the spaee' necessary for the 
turn of the barge In gohig through the slack water. 

AppeaJ from the District Court of the United States for the 
Southern District of New York. 

This is an appeal from the decree of the district court for the 
Southern district of New York holding the steam tug Carroll Boys 
Bolely in fault for a collision between her tow, the barge M. G. 
Léonard, and the schooner George Hurst, in tow of the tug M. E. 
Laughlin. 

The opinion of the court below (BEOWN, District Judge) was 
in fuU as follows: 

About noon on the 12th of September, lS9i, as the libelant's schooner, George 
Hurst, was golng around the Battery from the Hast Into the North river, in tow 
on a hawser from the steam tug M. B. Laughlin, she came in collision with the 
barge M. 6. Léonard, which was in tow of the steam tug OarroU Boys, which 
hfld crossed the North river from the Jersey Central piers, Jersey City, and was 
bound up the East river In the last of the ebb tide. The stem of the barge 
struck the port side of the schooner, aft of the mainmast, at an angle of about 
five or. six points, In conséquence of which she sank in a few minutes. The 
above llbel was to recover the damages. 

The libel charged tliat the collision w&a eaused by the négligence of the barge 
Léonard in not foUowing the course of her tug, the OarroU Boys, but in allowlng 
her to take a sheer to port shortly before the collision. It Is contended that 
the two tows, but for that sheer, would hâve passed clear of each other, as the 
tugs had done, by a falr margin of from 76 to 100 feet. The answer of the 
barge denied any négligence or any sheer, and alleged that the fault was in the 
tug In not keeplng the tow sufficiently away; and under the flfty-ninth rule the 
barge brought in the two tugs as additïonal défendants, both of which denied 
fault and asslgned the alleged sheer of the Léonard as the cause of the collision. 
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If there was any sheer to port by the barge shortly before the collision, the 
évidence does not warrant the flnding of any négligence on the part of the barge 
as the cause of It. Ail the witnesses who testlfled on the subject express the 
opinion that It was the force of the North river ebb upon the stern of the barge, 
as her bows entered the slacker water to the eastward between the currents of 
the North and East rlvers, that caused the sheer they speak of ; and they sug- 
gest that It shonld hâve been eounteraoted by a port wheel on the barge. But 
the barge's évidence leaves no doubt that her wheel was put hard a-port; thait 
the wheelman put the wheel over as soon as he saw the pUot of the tug port hls 
wheel; and that additlonal men on the barge helped to keep the wheel hard 
a-port:. The wltnesees on the barge, moreover, deny that she sheered to port a* 
ail, but State that In faet the barge tumed one or two points to starboard, al- 
though thls was less than she would hâve turned under the same wheel but for 
the force of the ebb tlde on her stern as her bows went Into the slack water. 

Upon a careful considération of ail the testlmony I am satisfled that the ac- 
count of the men on the barge la substaotially tme. I am persuaded that what 
the défendante' witaesses câl a sheer was no sheer through any mistake In 
handllng the wheel, and probably no real sheer at ail, but only a relative slovmess 
In a change to starboard under a port wheel, by whlch, as compared wlth the 
position and more rapld swing of the tug CarroU Boys, there was such a différ- 
ence In the pointlng of the barge and the tug as to glve the witnesses the Im- 
pression that the barge sheered to port The place where the collision occurred, 
taken In connection wlth the angle of collision and the headlng of the schooner 
at the moment of collision, tend strongly to conflrm the statement of the Leon- 
ard's witnesses that there was no sheer at ail to port, but that they merely came 
around slowly to starboard, on account of the stronger ebb current at thelr stem 
than at thelr bows. 

Nearly ail the witnesses agrée that the collision occurred In the slack water to 
the Southwest of the Battery wall, and the place of collision Is pretty accurately 
flxed from the position of the sunken schooner, whlch the wltness Timmons 
testlfles was abont 600 feet from the Battery wall and about 50 feet easterly 
from a Une drawn from the bath bouse (whlch Is between the barge office and 
Castle Garden) to the easterly side of Liberty Island. Thls point was about 
three hundred feet to the eastward of the Une where the North river ebb is sensi- 
bly felt, whlch, according tothe wltness Windsor, Is at that stage of the tlde 
about on a Une from the end of pler 1 to a point on Govemor's Island 300 feet 
easterly from the easterly side of Fort Wûliam. 

Considerlng that the hawser was 150 feet long and the barge 105 feet long; 
that thelr progress was ait the rate of about three or four knots through the 
water, and that they were heading, at the time when the signal of one whlstle 
was exchanged, nearly direetly across the North river, and about for the barge 
office, there can be no doubt that at the tlme when thé whlstles were exchanged 
the barge wis drawing very near to the slack water and very soon entered it, 
and that the effeet of the graduai slackenlng of the current at her bows while 
the current at her stem was stronger was to retard the action of her port wheeJ. 

The great majorlty of witnesses do not place the angle of colUslon at abow 
flve points, and the headlng of the schooner at that time, according to the tes- 
tlmony of the pUot of the Laughlln, must hâve been one or two points to th« 
north of a Une from the schooner to the Pennsylvanla Rallroad Ferry at Jersey 
City. An angle of flve points from thls course would make the barge heading 
at least two or three points to starboard of any possible course by whlch the tug 
and tow could hâve arrlved off Castle Garden from the Central Ferry In the ebb 
tlde. The master of the schooner, however, says that at the time of collision he 
was headlng towards the New York shore, above Castle Garden, and that the 
angle of eolUslon was seven points. Thls would make the heading of the barge 
at the coUlslon about the same as the above; while if the headlng of the schooner 
Is correctly glven by her master, and the angle of colUsion was only flve points, 
the barge at collision must hâve tumed to starboard about three to four points 
from the headlng by which the river must hâve been crossed; and thls indi- 
cates that there was no actual sheer by the barge to port, but only a slower tum- 
Ing to starboard than the tug, glvlng the deceptlve appearance of a sheer to per- 
Bons upon other moviug yessels. The Sam Sloan, 65 Fed. 125, and cases ther* 
clted. 
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The tTTO TPtaesses from tbe shore^who gpeak of a sbeerv dJd not see any 
a<Jtoal sheer, and probably mwke from tihe great divergence between tJie direc- 
tion of the tug and the barge. 

The ïesponsibility for the colUslon seems to me to lie wlth the Oarroll Boys 
alone. It was the CarroU Boys that was bonnd to keep ont of the way. When 
the signal of one whistle was glven, vlz., when the tugs weré from 300 to 500 
feet apart, It became the duty of the CarroU Boys not only to keep to the rlght, 
as her whistle Indlcated she would do, but to keep far enough to the rlght, atid 
to direct her tow to take that course early enough, to prevent any swing by 
the baVge upoû the course of the Laughlin and the schooner, which were aiready 
quite near the shore. The barge was a long boat, and not qulckly haudled 
Uke a tug. Her wheelman was not chargeable with knowledge of the tlde 
eurrents to the same estent as the pllot of the tug, and cannot be charged 
wlth négligence for not portlng untll he had some notice that he was re- 
qulred to do s6, elther by some direction from the tug or by seeing the tug 
port. He was watchlng the tug, and he ported as soon as he saw the tug 
port; and no signal at ail was glven to him by whlch he might hâve been 
apprlsed of the need of portlng earller. The true cause of the collision was 
that the Oarroll Boys delayed her own portlng, and omltted signaling to 
the other tug, or to glve directions to her own tow untll It wa« too late for 
the tow to clear. She wao gokig towàrds the left-hand Bide of the Hast 
river for the benefit of the slack water there, and no doubt miscalculated 
or negleoted to conslder the space necessary for the tum of the barge In 
going through the slack water^ Thls evidently was a rlsk of the tug and 
not of the tow, 

I do not see any sufflcient reason for charging the Laughlin wlth fault. 
The évidence seems to show that as soon as her pilot perceived that the barge 
was not swingiiig to starboard as much as the tug, glvlng . tbe appearance 
of a sheer, he dld ail he could do to prevent a collision between the barge 
and the sctoooner, by putting We wheel hard a-port, shouting to the schooner 
to do the sàmej and pUllliÉig to starboard full speed. Thls was the only 
chance of escape. 

Decree for the llbelant àgalnst tbe CarroU Boys, wlth costs; dlsmlssal of 
the Ubel as agatnst the barge and the Laughlin, wlth costa; and an order 
of référence to compute damages If not agreed upon. 

Samuel Park, for appellant, The CarroU Boys. 
NelsO'D Zabriskie, for The M. G. Léonard. 
Lawrence Kneeland, for The M. E. Laughlin. 
Stewart & Macklin, for Elizabèth Sweeney. 

Before WALLAOE^ LAOOMBE, and SHIPMAN, CSrcnit Jndges. 

PEE OXJRIAM. We do not flnd in the record sufftcient reason 
to reverse the décision of the district judge, who heard and saw 
the witnesses. The testimony indicates quite clearly that they 
diffêred greatly in intelligence. While we do not in ail respects 
agrée with the theory of the movements of the vessels as set forth 
in bis opinion, we concur in the conclusion of the district judge 
that the proximate cause of the collision was the navigation of 
thé CarroU Boys, which was evidently making for the left-hand 
side of the East river, and "miscalculated or neglected to consider 
the space necessary for the turn of the barge in going through the 
slack water" of the Battery. The decree of the district court is 
affirmed, with interest, and costs to the Léonard against the ap- 
pellant. 



2IMMEBMAN T. SO RELLS. 417 

2IMMBRMAN T. SO RELLB. 

(Carcnlt Court of Appeals, Eighth Circuit April 26, 1897.) 

No. 862. 

1. State and Pedkbal Courts — Concubebnt Stjits between Samb Parties 
ïOR Samb Cause of Action— Qoieting Titi.b. 

Suits between the same parties to quiet title to the same land are of such 
a nature that when one is pendlng In a state court, and the other In a féd- 
éral court, and the state court first acqulres jurlsdlction by service of pro- 
cess, the fédéral court should stay its hand until the cause In the state court 
fs detennined. But it should not dismiss the suit where the state court 
may leave some mattérs at Issue undetermlned, which may properly be 
àdjudlcated by the fédéral court. 

Il jBquitt Pleadino — Settinb down Plba for Argument— Demtjbrbb. 

The flling of a. demu^rer to a plea, instead of setting the plea down for 
argument, is contrary to equity procédure; but, If no substantial rights 
hâve been affected thereby, the irregularity may be ignored. The flling of 
the demurrer, therefore, may be treated as the équivalent of setting the 
plea down for argument, and an order overruling thç demurrer may be re- 
garded as, in effect, an order that the plea be allowed; and in such case 
the plalntiff wlU be entitled to then take Issue wlth the facts stated in the 
plea. 

1. Equitt Practice— Pendenct of Another Suit. 

The former practice of referring to a master a plea of the pendency of 
another suit between the same parties as to the same matter, instead of 
setting It down for argument, has no application where the former suit Is 
not In the same court, but In one of a différent jurlsdiction. 

Appeal from the Circuit Court of the United States for the District 
of Colorado. 

This suit was brought by Eugène Zimmerman, the appellant, agalnst Wiley E. 
So Relie, the appellee, in the circuit court of the United States for the district 
of Colorado, on December 27, 1895. For présent purposes, it is unnecessary 
to state the averments of the blU in détail. It showed, substantjally, that a 
controversy had arisen between the parties to the suit, relative to the ownershlp 
of certain real estate situated In the town of Aspen, Pitkin county, Colo., to 
wlt, the southerly 75 feet of lots R and S In bloclj 88, which had at one time 
been sold by Zimmerman to So Relie, and had thereafter been reacquired by 
Zimmerman at a trustee's sale, under a power of sale contalned in a deed of 
trust, that had been executed by So Relie to secure the payment of a part of 
the purchase money; that In equity the property belonged to Zimmerman, al- 
though It was at the time In the possession of So Relie; that the complainant's 
title derived through the aforesaid trustee's sale was defectlve, because the 
notice under which said sale had been made was not pubilshed for the requl- 
site length of time; that, by virtue of such defect in the notice of sale, the 
complalnant had not acquired at such sale a good légal title, under which a 
recovery could be had against the défendant by a suit In ejectment; that the 
defect In said notice of sale was due to the négligent and fraudulent conduct 
of the défendant, So Relie, who was an attorney by profession; and that, by 
virtue of such fraud and négligence, he was In law estopped from taking ad- 
vantage of the defect In the plalntlff's légal title, and from further retalning 
possession of the property. In view of the allégations of the bill, the com- 
plalnant prayed that "the défendant may be decreed to be forever estopped 
from setting up or claiming any right, title, or Interest whatsoever in and to 
said premises, or from in any manner claiming that said foreclosure, and the 
sale of said property thereunder, was illégal or insufllcient, and that your 
omtor may be decreed to hâve a good and perfect title to said premises, * • * 
and that any cloud may be removed which may rest upon the title of your 
80 F.— 27 
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orator to the sald property, by vlrtue ot any defect In sald foreclosure sale or 
In the notice thereof ." To the aforesald bill the défendant below filed the fol- 
lowlng plea: "And thls défendant further says: That at the time of the com- 
mencement of said suit, and at the time when service of the writ of subpœna 
Issued thereunder was attempted or pretended to be made upon this défend- 
ant, another suit was, and at ail times hereln mentioned has been, and now 
Is, pending In the district court of Pitkin county, state of Colorado (No. 1,718), 
between the said Eugène Zlmmerman and the sald WUey B. So Kelle, iuTolv- 
Ing the same subject-matter, and wherein slmilar relief was sought. That the 
said suit in the said district court of Pitkin county was commenced by filing 
a bill Ih equity on the 4th day of Oetober, 1895, and wherein said Wiley E. 
So Relie Is plalntifC, and the said Eugène Zlmmerman, the Mortgage Trust 
Company of Pennsylvanla, and Biddle Reeves are défendants. That summons 
and complaint was served upon each of the said défendants on the 5th day 
of Oetober,' A. D. 1895. That the subject-matter In said suit In said district 
court Of Pitkin county Is the tltle to the southerly seventy-flve (75) feet of lots 
R and 8 in block 88 of the town site and clty of Aspen, in Pitkin county, Colo- 
rado. That the relief sought thereln is to quiet the title of said premises In 
the said Wiley B. So Relie, and for gênerai relief, by Injunctlon and other- 
wlse. That on the 26th day of Oetober, 1895, the said Eugène Zlmmerman flled 
thereln a notice of application to remove the said cause to the fédéral court, 
together wlth a pétition and bond for removal. That on the 4th day of No- 
vember, 1895, the separate answer of the said Reeves and the said Mortgage 
& Trust Company of Pennsylvanla was filed therein. That on the 4th day of 
November, 1895, the said Eugène Zlmmerman flled a demurrer to the côm- 
plalnt therein. That on the 14th day of November, 1895, the sald Wiley E. 
So ReUe flled a motion to make the answer of Reeves and the said Mortgage 
& Trust Company of Pennsylvanla more spécifie. That on the 18th day of 
November, 1895, said Zlmmerman flled thereln hls motion to withdraw bis 
demurrer. That on the 12th day of December, 1895, a motion to dissolve an 
injunctlon issued in sald cause was heard and overruled. That on the 30th 
day of December, 1895, sald Zlmmerman flled hls separate answer therein. 
That on the 20th day of January, 1896, the sald So Relie flled a demurrer 
thereln. That on the 25th day of January, 1896, the said So Relie filed repll- 
catlons to the answers of the sald Zlmmerman, _ Reeves, and the said Mortgage 
& Trust Company of Pennsylvanla. That on the 28th day of January, 1896, 
the sald Zlmmerman filed his motion to strlke out the said replication. That 
on the 8th day of February, 1896, the motion of sald Zlmmerman to strlke 
out the said replication was heard and overruled by the said district court in 
sald Pitkin county. That on Wednesday, the 13th day of November, 1895, 
a motion of the said Eugène Zlmmerman to dockef the cause pending in the 
sald district court of Pitkin county, and to file In the circuit court of the 
United States for the district of Colorado a transcript of the record from the 
said district court of Pitkin county, was heard by thls honorable court, and, 
after the court was fully advlsed in the premises, the last aforesald motion 
was overruled. That the said suit In the sald district court of Pitkin county, 
Colo., Is stlll pending, and Is now at issue; and that adéquate relief may be 
had by ail parties thereln. » » ♦ Wherefore this défendant prays the 
judgment of thls honorable court whether he ought to be requlred to appear 
In accordance wlth any wrIt of subpœna issued In said suit." To the foregoing 
plea, the défendant below Interposed a demurrer, on the ground that It did 
not State facts showing any reason why the suit might not be prosecuted by 
the plalntiff, and for the reason that the plea was uncertain, defective, and 
ambiguous In stating the matters alleged to be involved in the litigation pend- 
ing In the district court of Pitkin county, Colo. The trial court overruled sald 
demurrer, whereupon the complainant asked leave to file a replication to sald 
plea, whlch leave was denled, and the bill of complalnt was thereupou ordered 
to be dismlssed. The présent appeal was taken from such order of dlsmlssal. 

Robert G. Withers and Charles J. Hughes, Jr., for appellant. 

Before SAIÎBOEN and THAYEE, Circuit Judges, and LOCHSEN, 
District Judge. 
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THAYEK, Circuit Judge, after stating the caae as above, delivered 
the opinion of tlie court 

The plea wliich was flled by the défendant below, who is the ap- 
pellee hère, shows, we think, with sufficient certainty that the suit at 
bar and the suit previously brought in the district court of Pitkin 
county, Colo., by So Eelle against Zimmerman, are substantially of 
the same character, the parties thereto being simply reversed. In the 
case pending in the state court So Eelle is attempting to quiet his title 
against Zimmerman, who is claiming title to and possession of the 
premises in controversy by virtue of a trustee's deed, executed under 
a power of sale contained in a mortgage that was made by So Belle; 
while in the suit at bar Zimmerman seeks to quiet his title and gain 
possession of the property, bj enjoining So Eelle from asserting that 
the sale by the trustée was insufficient to pass the légal title. Both 
suits concern the same property, and necessarily involve a considéra- 
tion of the same évidence and a décision of the same questions. Such 
being the state of facts disclosed by the defendant's plea, we think 
that the case pending in the state court was of such a nature that the 
trial court was not at liberty to proceed with the hearing of the suit at 
bar, within the doctrine which was recently applied by this court in 
the case of Merritt v. Steel-Barge Co., 79 Fed. 228. We held in that 
case that when a suit is brought to enforce a lien against spécifie 
property, or to marshal assets, or administer a trust, or lîquidate an 
insolvent estaté, and in ail other cases of a similar kind where, in the 
progress of the case, the court may flnd it necessary or convenient 
to assume control of the property in controversy, the court which first 
acqùires jurisdiction of such a case by the issuance and service of pro- 
cess is entitled to retain it to the end, without interférence on the part 
of any other court of co-ordinate jurisdiction. We held, further, that 
a rigid adhérence to this mie, both by the fédéral and state courts, 
is necessary in order to prevent unseemly conflicts which might other- 
wise arise. The doctrine in question bas been so recently and fuUy 
considered both in the case last referred to and in Gates v. Bucki, 
12 U. S. App. 69, 4 C. C. A. 116, and 53 Fed. 961, that a further discus- 
sion of the subject seems to be unnecessary. It is manifest, we 
think, that the suit brought in the state court by So Eelle against 
Zimmerman is of such a nature that that court may see fit at any time 
to issue an injunction against Zimmerman restraining him from prose- 
cuting a suit to recover the possession of the property in controversy 
in any other forum, and we cannot doubt its right to make such an 
order; whereas in the case at bar, if the trial court had permltted it 
to proceed, it may be that at some stage of the proceedings it would 
hâve been found necessary to appoint a receiver of the property to 
collect the rents thereof, and otherwise care for it, pending the litiga- 
tion as to the title. Possibly, the state court may deem it proper to 
make a similar order. The controversy, then, is of such a nature that 
the pendency of the two suits at the same time, in différent jurisdic- 
tions, is liable at any moment to create a conflict of authority, and 
give rise to conflicting titles. No court ought to proceed with the 
hearing of a case under such circumstances so long as the prier suit 
remains pending and undetermined. We concède, as a matter of 
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course, that two suits, invoMpig the same questions and between the 
same parties, may be pending at the same time, the one in a state and 
the other in a fédéral court, and that in euch event a plea of lis 
pendens may not be available as a défense to the suit which was last 
brought, This is always the case where the two suits are strictly in 
personam, Stanton v. Embrey, 93 U. S. 548. And in Orton v. Smith, 
18 How. 263, 265, it was said, in substance, although the question 
was not strictly involved in that case, that the pendency of a suit in 
ejectment in one jurisdiction will not serve to stay prosecution of a 
later suit in ejectment for the same land brought in another court 
of co-ordinate jurisdiction. But when, as in the case at bar, two 
suits in chancery are pending between the same parties, the one in 
a state and the other in a fédéral court, the object of both suits being 
to quiet the title to the same tract of land, that court which flrst ac- 
quires jurisdiction by the issue and service of process must be al- 
lowed to proceed with the hearing and détermination of the case; 
and, so long as the first suit remains pending and undetermined, the 
action of the court in which it is pending should not be embarrassed 
by proceedings taken or ordera made in the case which was last 
brought. Orton v. Smith, supra. It would be manifestly improper, 
however, to order a dismissal of a second suit because of the pendency 
of a prior suit between the same parties in those cases where the 
bringing of the second action was a necessary or proper step, either 
to create or préserve a lien, or to avoid the bar of the' statute of limi- 
tations, or to give due notice by lis pendens of the plaintiff's rights, 
or to guard against the results of a possible dismissal of the first suit 
before its détermination upon the merits. Heidritter v. Oil-Cloth Go., 
112 U. S. 294, 304, 5 Sup. Ot. 135; Gates v. Bucki, 12 U. S. App. 69, 
4 G. C. A. 116, and 53 Fed. 961. In ail such cases the proper prac- 
tice is to suspend further action in the second suit until the flrst suit 
is tried and determined, instead of dismissing it. Indeed, consider- 
ing the numerous reasons which may render it advisable and not im- 
proper to commence a second suit, although a prior suit is pending in 
which the plaintiff's rights may be fully adjudicated, we think it is the 
better practice in ail cases to pursue the course last indicated, when 
a plea of lis pendens is interposed and sustained. The mère pend- 
ency of a second suit, if no action is taken therein, does not affect 
the orderly prosecution of the first suit; and the court is much better 
able to détermine, after the first suit has ended, whether it Is neces- 
sary or proper to grant further relief in the action which was last 
brought. In our opinion, therefore, the trial court, when it over- 
ruled the demurrer to the plea, should hâve entered an order staying 
ail further proceedings until the case in the state court was deter- 
mined, instead of entering a final order of dismissal. It may be that 
the judgment of the state court will leave some matters at issue be- 
tween the parties undetermined, which may properly be adjudicated 
by the fédéral court. If not, an order dismissing the action should 
then be entered. 

Complaint is further made that the trial court did not allow the 
plaintiff below to file a reply to the plea, after the demurrer thereto 
had been overruled- With respect to this contention, it should be ob- 
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Berved that the flling of a demurrer to the plea, instead of setting tue 
plea down for argument, was irregular, and contrary to the estab- 
îished course of procédure in equity. If a party desires to test 
the suiHciency of a plea, either in form or substance, the proper prac- 
tice is to set the plea down for hearing. No such proceeding as a 
demurrer to a plea in equity is recognized. When a plea is thus set 
down for kearing, the sole question for détermination is whether it is 
suflQeient in form and substance. If the décision on this question is 
in thé affirmative, and the plea goes to the whole bill, the usual order 
is that the plea "be allowed." When the plea is thus allowed, the 
oomplainant is entitled to take issue with the facts alleged in the plea, 
and the issue thus raised is the sole question to be tried. Bassett v. 
Manufacturing Co„ 43 N. H. 249, 253, and cases there cited; Davison's 
Ex'rs V. Johnson, 16 N. J. Eq. 112; Daniell, Ch. PL & Prac. (oth Ed.) 
pp. 697, 692. Although the practice pursued in the présent case was 
irregular, yet it was not objected to; and, as the irregularity in ques- 
tion does not affect the substantial rights of the parties, it may well be 
ignored. The filing of a demurrer to the plea was tantamount to set- 
ting the plea down for argument, and subserved the same purpose. 
Klepper v. Powell, 6 Heisk. 503, 506. The flling of the demurrer, 
theref ore, may be treated as the équivalent of setting the plea down 
for argument, and the order overruling the demurrer may be regarded 
as, in effect, an order that the plea be allowed. After the plea was 
thus allowed, the complainant was entitled to take issue with the 
facts stated in the plea, and the déniai of that right was an errpr on 
account of which the plaintiff may justly complain. Daniell, Ch. PI. & 
Prac. (5th Ed.) p. 697. We hâve not overlooked the fact that, accord- 
ing to the former practice in equity, it was not usual to set a plea 
down for argument when, as in this instance, it alleged the pendency 
of another suit betwèen the same parties, for the same cause of action, 
the practice in such cases being to move a référence to a master to 
ascertain the truth of the facts stated in the plea, without setting it 
down for argument. This practice, however, went upon the theory 
that a plea that another suit between the parties, for the same' cause 
of action, was pending in the same court, was obviously good in sub- 
stance, and that, by setting such a plea down for argument, the only 
question that could be raised was whether the plea was defective in 
form. Daniell, Ch. PI. & Prac. (5th Ed.) pp. 637, 692. This rule 
however, has no bearing on the case at bar. In the case in hand the 
plea alleged thé pendency of a suit in another jurisdiction, to wit, in 
the State court, and the complainant below was entitled to set the 
plea down for argument, for the purpose of having it determined 
whether the pendency of a suit in that forum operated to prevent the 
fédéral court from entertaining jurisdiction of the cause during the 
pendency of the other suit in the foreign jurisdiction. The de- 
murrer raised the question of the sufflciency of the plea in substance, 
as well as in form; and, by setting the plea down for argument 
under such circumstances, the complainant cannot be regarded as 
having waived his right to take issue with the facts alleged in thé 
plea, provided the same was allowed. The decree of the circuit court 
is accordingly rêver sed, and the cause is remanded for further pro- 
ceedings, not inconsistent with this opinion. 
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GODDARD et al. v. MAILLER et aL 

(Carcult Cîourt, 8. D. New York. May 7, 1897.) 

Fbdbrai. Codkts— Jdribdiction— Nonbesidknts of District. 

R«v. St. § 740, provldlng that, If there are two or more défendants resld- 
Ing in différent districts of the state, the suit may be brought In either dis- 
trict, was not repealed, either expressly or by implication, by tbe provision 
In the Judiciary aets of 1875 and 1887-S8, that no civil suit shall be brought 
against any person In any other district than that whereof he Is an in- 
habitant 

This was a suit in equity by William Goddard and otliers, stock- 
holderg of the Bowery Insurance Company, against Isaac P. Mailler 
and others, as the receiver and directors of that company, for an ac- 
counting because of alleged malfeasance resulting in the impairment 
of the company's capital stock. 

Henry M. Ward and Masten & Nichols, for complainant. 
Alexander Tison and Seth S. Terry, for défendant. 

COXE, District Judge. This is an action by 10 of the stockholders 
of the Bowery Insurance Company against its receiver and directors 
praying for an accounting by reason of the alleged malfeasance of the 
défendants and the conséquent impairment of the capital stock of the 
Company. The complainants are citizens of Ehode Island and Mary- 
land and the défendants are citizens of New York, New Jersey, 
Illinois and Kentucky. The sole ground of jurisdiction is the diverse 
citizenship of the parties. The défendant Mailler has flled a plea dis- 
puting the jurisdiction of the court upon the ground that he is not an 
inhabitant of the Southern district of New York but résides in the 
Eastem district. The act of August 13, 1888 (25 Stat. 433), is clear 
and explicit. It provides that no civil suit shall be brought in this 
court against any person "in any other district than that whereof he is 
an inhabitant." There is but one exception to this rule to be found 
in the statute. Where jurisdiction is founded solely upon diverse 
citizenship the suit may also be brought in the district of the plaintiff, 
if a citizen, provided he can there obtain service upon the défendant. 
This proviso is not now involved. The act of 1888, correcting the act 
of 1887, has been repeatedly construed by the courts. It has been 
held that the words "plaintiff" and "défendant" as used in the flrst 
section are not intended to restriot the act to causes where there is 
but one plaintiff and one défendant, but that the words are used in a 
collective sensé and apply to cases where there are several parties on 
one side or both sides of the controversy. Accordingly, in a cause 
like the présent, if no other law applies, ail of the défendants must be 
inhabitants of the district where the venue is laid. Smith v. Lyon, 
133 Û. S. 315, 10 Sup. et. 303; Bensinger Self-Adding Oash-Eegïster 
Co. V, National Cash-Register Co., 42 Fed. 81. The gênerai object of 
the act of 1888 was to restrict and not to enlarge the jurisdiction of 
the circuit courts and where the jurisdiction is based on citizenship it 
req aires that the suit shall be brought "in the state of which one of 
the parties is a citizen, and in the district therein of which he is an 
Inhabitant and résident." Shaw v. Mining Co., 145 U. S. 444, 12 Sup. 
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Ot. 935. It Is manifest that if Mailler were the only défendant the 
court would be witliout jurisdiction, as in that event none of the 
parties to the action would be a résident of this district. It is equally 
clear that under thé act, as interpreted by the courts, the fact that 
some of the défendants are résidents of this district does not give the 
court jurisdiction of the défendant Mailler who is not a résident. The 
plaintiffs do not dispute this proposition, but they maintain that juris- 
diction can be sustained under the provisions of section 740 of the 
Revised Statutes which provides that "if there are two or more défend- 
ants residing in différent districts of the state, it [the suit] may be 
brought in either district and a duplicate writ may be issued." If 
this section be still in force it is conceded that the plea must be over- 
ruled, and, on the other hand, it is conceded that if it bas been re- 
pealed the plea must be allowed. The question then is narrowed to 
the simple inquiry, has section 740 been repealed by subséquent legis 
lation? The section has not been expressly repealed; it is not men 
tioned eo nomine either in the act of 1875, or in the act of 1888. The 
act of 1875 (18 Stat. 470), after enacting that "no civil suit shall be 
brought before either of said courts against any person by any original 
process or prôceeding in any other district than that whereof he is an 
inhabitant, or in which he may be found at the time of serving sucb 
process," etc., repeals ail acts and parts of acts in conflict therewith. 
The act of 1888 expressly provides that it shall in no way aflect anj 
jurisdiction or right mentioned in sections 641-643, 722, and title 
24 of the Revised Statutes or section 8 of the act of March 3, 1875, oi 
the civil rights act of March 1, 1875. The act of 1888 expressly re- 
peals the last paragraph of section 5 of the act of March 3, 1875, sec- 
tion 642 of the Revised Statutes and "ail laws and parts of laws in 
conflict with the provisions of this act." The question hère involved 
has never been directly decided by the suprême court. In severaJ 
cases, as in Shaw v. Mining Co., supra, section 740, is referred to, and 
is treated, apparently, as part of the existing law, but the question 
hère discussed seems not to hâve been the subject of judicial investiga- 
tion in that court. The nearest approach to an expression of opinion 
is found in Greeley v. Lowe, 155 U. S. 58, 15 Sup. Ct. 24, where the 
court, at page 72, 155 U. S., and page 27, 15 Sup. Ct., says: 

"As no exception was made In that act [1875] of the cases provided for by 
sections 740, 741, and 742, Kev. St., It Is at least open to some doubt as to 
whether suits wlU lie against nonresldent défendants under those sections." 

The question has, however, been squarely decided in East Tennes- 
see, V, & a. R. Co. V. Atlanta & F, R Co., 49 Fed. 608, where the cour+. 
in a well-reasoned opinion reaches the conclusion (page 616): 

"That the spécial cases for which provision was made by the act of May 4, 
1858, embodied In sections 740, 741, and 742 of the Bevlsed Statutes, relatlng 
to the locallty of sults In the states contalning more than one district, were 
not withln the contemplation of congress when that act [1875] was enacted, 
and are not repealed by it. • * ♦ The provisions of the act of August 13, 
1888, amendatory of the act of 1875, in respect to the questions under discus- 
sion, are In no particulars différent from the latter act. Thèse récent statutes, 
therefore, are likewise withln the range of the authorlty of V. S. v. Mooney, 
116 U. S. 104, 6 Sup. Ot. 304, and, In the opinion of the court, clearly did not 
repeal sections 740, 741 and 742 of the Revised Statutes." 
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Eepeal bj implication is not favored. If the earlier law be not 
plainly in conflict with tlie later law it should stand. If efEect may 
be given to both it is the plain duty of the court to uphold the earlier 
law. "No statute should be construed as repealing a prior one, unless 
so clearly répugnant thereto as to admit of no other reasonable con- 
struction." Cope V. Cope, 137 U. S. 682, 11 Sup. Ct. 222; Eed Eock 
V. Henry, 106 U. S. 596, 1 Sup. Ct. 434. The court is unable to see 
that the language quoted from section 740 is inconsistent with the 
provisions of section 1 of the act of 1888. It provides for a contin- 
gency not mentioned in the act. If congress had incorporated it in 
the act of 1888 the first Section would be consistent and harmonious. 
The act would then provide that no civil suit shall be brought against 
any person "in any other district than that whereof he is an inhabit- 
ant; but where the jurisdiction is founded only on the fact that the 
action is between citizens of différent states, suit shall be brought 
only in the district of the résidence of either the plaintiff or the de- 
fendant, but if there are two or more défendants residing in différent 
districts of the state, it may be brought in either district." The con- 
struction contended for by the plaintiffs is not only in harmony with 
the statute of 1888, but algo with the constitution, which provides 
(article 3, § 2), that "the judicial power shall extend * * * to 
controversies between citizens of différent states." A contrary rul- 
ing woTlld close the fédéral courts to citizens of différent states if the 
défendants, though living within a mile of each other and even in the 
same City, happen to live in différent judicial districts. The gênerai 
theory uhderlying section 740, Eev. St., has, to some extent, been rec- 
ognized by congress in subséquent législation where judicial districts 
hâve been divided. In each of thèse instances, so far as the court 
has exaininèd them, there is a provision to the eflect that "if there are 
two or more défendants residing in différent divisions of the district, 
such suits may be brought in either division." 21 Stat. 63, 155, 175; 
27 Stat. 72. The situation is fairly stated by the language of the 
suprême court above quoted. There is, perhaps, "some doubt" whe- 
ther section 740 is still in force, but it is thought that the doubt should 
be resolved against the theory of repeal by implication. 

The act of 1888 malies no provision for cases where the plaintiff 
is a citizen of one state and the défendants are citizens of another 
State but réside in différent districts. The last clause of section 740 
provides for thèse cases, and if retained in the body of the law the 
fédéral courts will hold a class of causes which, under the constitu- 
tion and the gênerai theory of législation since, appears to be within 
the scope of their jurisdiction. The court is of the opinion that the 
clause in question may with consistency be retained, that it is not 
in conflict with the law of 1888, and, therefore, that its repeal should 
not be declared. The plea is overruled. The défendant may answer 
within 20 days. 
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DURANGO LAND & COAL 00. y. EVANS et aL* 

(Carcuit Court of Appeals, Eighth Circuit Aprll 12, 1897.) 

No. 854. 

1. Public Lands— Bili/ Attacking Décision dp Land Depahtmekt. 

It is not sufflclentj in a bill wliich seelts to show that a décision of the 
land department was proeured by fraud and imposition, to allège that an 
affldavit was filed in a land office containing false allégations as to facts in 
issue In the proceeding in whlch the décision was made, but, in order that 
the complalnant In such a bill may hâve a re-esamination of such issues, 
it must be alleged and prored that such false testimoiiy bas afïeeted the 
décision, and led to a resuit that otherwlse would not hâve been reached; 
it must be shown that some trick, artifice, or deceit was practiced, pre- 
venting a full and fair trial In the land department, or preventing the 
ofQeers thereof from considering the Issues, and reachlng a proper décision. 

1. Same— Pleading. 

A bill whlch seeks to attack a décision of the land department, on the 
ground that the ofBcers thereof hâve misconstrued or misapplied the law, 
must set out the évidence, and state what the department found the materlal 
facts to be, in such a maxmer that the court can sépara te the department' s 
flndings of faet from Its conclusions of law; and unless the findings of fact 
are disclosed, or enough undisputed facts are disclosed to make It plain that 
error of law was commltted, and the complalnant was thereby deprlved of 
Its rlghts, such a bill cannot be sustalned. 

8. BAMK— CONTEST IN LaND OFPICB — NOTICE. 

It l8 not necessary that notice of a eontest before the land department be- 
tween clalmants under confllcting entries of public land should be given to 
the predecessors in interest of such claimants, who bave parted with ail 
thelr tltle, when the présent clalmants of the land are notifled, and take 
part In the proceedings. 

Appeal from the Circuit Court of the United States for the District 
of Colorado. 

This was a bill filed by the Durango Land & Coal Company, the appellant, 
In the circuit court of the United States for the district of Colorado, against 
Eoger C. Elvans, Reese G. Carlisle, John Têtard, Sprigg Shackleford, and Frank 
Adams, the appellees, to restrain them from prosecuting any suits at law 
against the appellant, with respect to certain coal lands whlch were alleged to 
be in the possession of the appellant; and to restrain them as well from maklng 
any conveyance, either by way of sale or mortgage, affectlng the tltle to saJd 
lands. The bill further prayed that the appellees, who held the légal title to 
said lands under a patent theretofore issued by the United States, might be 
adjudged to hold the same in trust for the appellant, and that they might bé 
compelled to transfer ail thelr right, title, and Interest In said lands to the ap- 
pellant. The grounds upon which such relief was asked were thus stated In 
the complaint: It was averred, in substance, that on December 1, 1881, Byron 
McMaster made a cash entry of the lands In controversy, the same being sit- 
uated in Gunnison county, Colo., by paying to the receiver of the land office of 
the United States, at Leadville, Colo., the price demanded therefor, as fixed by 
the laws of the United States; that, on or about said last named day, the usual 
duplicate final receipt for the money so paid was issued by said receiver to the 
said McMaster; that on or about December 26, 1882, said receiver's receipt was 
duly recorded in the officiai records of Gunnison county, Colo.; that on or about 
December 26, 1881, William A. Bell, as trustée, purchased the lands In contro- 
versy from said McMaster for value, and recelved a warranty deed therefor, 
wlthout notice of any adverse daims thereto; that on or about January 1, 1882, 
said Bell leased said lands for the term of 99 years to the Colorado Coal & 
Iron Company, a corporation of Colorado; that said lessee entered into possession 
»f said lands under said lease, opened and developed coal mines thereon, and ex- 
pended In Improvements about $250,000; that ever slnce said date the Colorado 

1 Rehearing denied May 24, 1897. 
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Coal & Iron Company, or Its transférée, the Colorado Fuel & Iron Company, or 
the complalnant, the Dnrango Land & Coal Company, had been, and then were, 
la the open, aetual, notorlous, and continuons possession of said lands, and had 
been engaged during said period in mining and extracting coal therefrom; that 
dnring ail of said period the complalnant, or its predecessors in interest, had 
paid ail taxes and assessments levied thereon; and that on or about the 8th day 
of January, 1885, the lands In controversy were duly conveyed by the aforesaid 
William A. Bell to the complalnant, the Durango Land & Coal Company, 
whlch had purchased the same for value and In good f aith, In reliance upon the 
title thus acquired by It from said Bell, under and by vlrtue of the aforesaid 
entry mg,de by the said Byron McMaster. 

The blll of complalnt contained the foUowlng additional averments, statlng 
the same in hsec verba: "(6) And your orator, fui"ther complalning of the said 
défendants, says that on or about, to wlt, the 2Tth day of June, 1892, and nearly 
ten years after the said entry of and payment for said lands by the said Mc- 
Master, and after the said improrements had been made as aforesaid thereon, 
said défendant Roger O. Evans, fraudulently and wrongfully claiming, or pre- 
tendlng to claim, some interest in said lands adverse to the title of your orator, 
flled In the local land office of the United States at Leadville, In said state of 
Colorado, an affidavlt to the efCect that he (the said EJvans) had, at some tlme 
previous thereto, flled a coal declaratory statement on said lands, and, among 
other thlngs, alleged thereln, upon information and belief, that said entry of 
the said McMaster was not made for his ovm use and benefit, and he (the said 
Evans) made application thereln to enter said lands hlmself. But your orator 
allèges that at some tlme prlor to the entry of said lands by the said McMaster, 
and on or about, to -wit, the 21st day of October, 1880, the said Evans flled in 
the United States land office at LeadvlUe, In said state of Colorado, a paper pur- 
porting to be a coal declaratory statement, In whlch he (the said Evans) stated, 
among other thlngs, that he had discovered and developed coal mines on said 
lands, and had talien possession of said lands, which statements, your orator 
allèges, were willfully and knowlngly false and untrue, in thls, to wit: that 
he, (the said Evans) never discovered any coal thereon, and never took posses- 
sion of said lands or any part thereof, and never made any improvements of 
any klnd or description thereon; and therefore your orator says that the said 
pretended entry and filing of the said Evans were fraudulent and void, and that 
he (the said Evans) acquired no rights thereby. And your orator further al- 
lèges that the said Evans, after filing the said pretended coal declaratory state- 
ment, wholly and completely abandoned the said lands and ail clalms thereto, 
and absolutely falled to make or attempt to make any final proof of payment 
therefor wlthin the tlme, and as required by the coal land laws of the United 
States, although he was duly notlfied by the said land office to appear and 
show cause why his said pretended filing should not be canceled. (7) And your 
orator allèges that on or about the 27th day of June, 1892, the said défendants, 
who, during ail the tlme aforesaid, resided near said lands In controversy, and 
had Personal observation and knowledge, at the tlme they transpired, of ail facts 
hereinbefore stated relating to the said lands, and to the said entry of the said 
McMaster, and to the purchase of the said lands by the said Bell and your 
orator, and of the leasè and of the opérations and improvements carrled on and 
made as aforesaid, conspired and coufederated together, for spéculative purposes 
and In bad falth, to deceive the land department of the United States, and to 
unlawfuUy and fraudulently obtain from the United States a pretended title 
to said lands, and to defraud your orator and said lessee of thelr rights thereln, 
and to unlawfully and fraudulently obtain the benefit of the improvements so 
made as aforesaid, and to extort from tbem large sums of money; and, so 
conspiring and confederating together for said purposes, they, the said défend- 
ants, made, or procured to be made, and presented to and flled in the said United 
States land office, certain statements, applications, and affldavlts, alleging, among 
other thlngs, that said Evans had expended money In developlng coal mines 
on said lands, and that he was at that time in aetual possession of said land», 
and that he made the entry for his own use and benefit, and not directly or 
Indlrectly for the use and benefit of any other party; whereas, in truth and 
In fact, • • • the said Evans had never opened or developed any coal mine 
or mines on said lands, and never discovered any coal thereon, and he was not 
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then, nor had he ever been, lu the actnal or other possession of sald lands or 
any part thereof ; and that he (the sald Evans) dld not make sald entry for 
hls own use or beneflt. But your orator allèges that, on the contrary, the only 
coal ever discovered on said lands, or any part thereof, was discovered by your 
orator, Its grantor, or said lessee or transférée; and that the only coal mines 
ever developed or existing or opened on said lands, or any part thereof, were 
opened, developed, and worked by your orator, or Its grantor or lessee or trans- 
férée, as aforesaid; and that sald Evans made sald pretended entry for the 
joint use and beneflt of himself and the other défendants herein, and under and 
In pursuance of a prlor agreement made by and between them, to the effect that 
sald lands and ail pretended clalms agalnst your orator and said lessee or 
transférée should, upon entry and patent, be dlvided between them. And your 
orator Is Informed and believes, and so allèges, that sald défendants, and eaeh 
and every of them, were at said time, and are now, disqualified to enter the 
sald coal lands, or any other coal lands, by reason of the fact that they and 
eaeh of them had prevlously exhausted thelr rlght In that respect. (8) And your 
orator further allèges that, deceived, misled, and Imposed upon by the said false 
and fraudulent statements, applications, and aflldavits of the sald parties as 
aforesaid, and wlthout notice either to the said McMaster, or to the sald Bell, 
or to the sald lessee or transférée,, and wlthout any appearance on behalf of 
them or any of them thereln, the said land department of the United States, 
contrary to law, and In violation of the statutes of the TJnlted States in such 
case made and provlded, proceeded, or pretended to proceed, to a so-called 
'hearlng' or 'contest' to détermine the respective rights of the sald McMaster*» 
and Evans' entry; that such proceedings were thereupon had In said pretended 
contest or hearing that the United States land department canceled, or pre- 
tended to cancel, the sald entry of the sald McMaster, and did, on or about the 
81st day of December, 1894, allow, or attempt to allow, the said entry of the 
sald Evans, and thereafter, and on or about the 28th day of February, A. D. 
1885, issned to hlm a patent for sald lands, or a portion thereof. And your 
orator allèges that the said action, finding, and décision of the United States 
land department were contrary to law, and wlthout authority of law, and were 
In violation of the statutes of the United States and of the rights of your orator, 
Its grantor and lessee, among other things. In this, to wit: that by reason of the 
acts and things done and performed by the sald McMaster, hls grantee, and 
the sald lessee and transférée, as hereinbefore set forth, the said entry of the 
sald McMaster should hâve been allowed, and a patent of the United States 
should hâve been issued to him by the said land department, and the said 
pretended entry of the sald Evans should bave been disallowed and canceled; 
that there was no évidence before the sald land department at said hearing 
or contest showing that the said entry of the said McMaster was iinlawful or 
inyalld in any respect; and that there was no évidence in sald pretended contest 
upon whlch the sald pretended entry of the said Evans should or eould legally 
hâve been allowed; that no notice of said pretended hearing or contest was 
ever glven the sald McMaster, or the sald Bell, or sald lessee, the Colorado 
Coal & Iron Company, or Its transférée, the Colorado Fuel & Iron Company, 
and that neither they nor any of them appeared or were represented at said 
hearing or contest; that your orator, its grantor, and said lessee or transférée 
hâve been In continuons, notorious, and open possession of the sald lands from 

about the day of November, 1881, up to and untU about the 27th day of 

June, 1892, wlthout any notice or knowledge of any adverse or other claim to 
sald lands, or any portion thereof, on the part of the said défendants, or any of 
them; and that during said time, and long subséquent thereto, and up to a 
very récent date, your orator, its grantor, or said lessee or transférée, hâve made 
the said Improvements and hâve pald the said taxes on sald lands as aforesaid, 
—ail of which was well known to the said défendants, and ail of which facts 
were entirely disregarded by the said United States land department In said 
pretended hearing or contest; that neither the sald Evans nor any of the other 
défendants ever discovered any coal on said lands, nor did they, or any of them, 
at any time take possession of the said lands, or any part thereof, nor dld they, 
or any of them, ever at any time make, or attempt to make, any improvements 
of any nature on said lands, or any part thereof; that the said Evans did not 
make said pretended entry for hls sole use and beneflt, but the same was made 



428 80 FEDERAL REPORTER. 

or attempted to be made far the Joint use and benefit of ail défendants liereln. 
In pursuance of the prlor agreement between them, and for thç purpose of de- 
fraudlng the TJnlted States government, and for the purpose of depriving your 
orator and said lessee of thelr rights In sald premises, in violation of the stat- 
utes of the TJnlted States; that the said Evans had, at the time of his said 
pretended entry, exhausted ail his rights, powers, and privilèges to enter or 
take up coal lands under the laws of the United States; that the said Evans ab- 
solutely and completely abandoned any and ail right, title, and claim which 
ne might hâve had in or to said lands long prlor to his said pretended entry, 
and ahsolutely failed to malse final proof and payment for said lands within the 
tlme prescribed by the statutes of the United States In such case made and 
provided, and failed and omitted In his sald pretended coal declaratory state- 
ment to show or clalm that he had dlseovered any coal on said lands, or that 
he had opened a mine thereon, or that he had taken possession thereof; and 
that he (the sald Evans) absolutely abandoned the said pretended filing ou said 
lands long prlor to his sald pretended entry; and that after said abandonment 
the land department of the United States erroneously, and in violation of the 
statutes of the United States In such case made and provided, allowed him to 
renew the same, and to appear and be heard at sald alleged contest or hearing, 
ail of whlph facts were entlrely dlsregarded and Ignored by the sald land de- 
partment of the United States in said contest or hearing, vrherein and vs'hereby 
the sald McMaster's entry was disallowed, and vsrhich facts, If properly con- 
sldered, and the laws of the United States applicable thereto properly and 
legally eonstrued by the sald United States land department, would hâve re- 
sulted In the cancellatlon of the sald pretended entry of the sald Evans, and the 
allowance of the sald McMaster's entry, and the Issuance of a patent to him. 
Wherefore your orator says that for the reasons hereinbefore set forth, and 
for other and divers matters, facts, and things occurring in and at sald pre- 
tended hearing or contest, the said land department erred, and vlolated the lav(i-s 
of the United States In such case made and provided, and more partlcularly 
the said act ôf eongress above mentloned, In allowlng the sald Evans' entry, 
and in Issuing sald patent to him." 

The blU further averred. In substance, that, slnoe the Issuance of sald patent 
to the sald Evans, he had conveyed to his co-defendants Carlisle, Têtard, and 
Shackleford a certain Interest In the lands In controversy; that the défendant 
Adams clalmed, or pretended to clalm, some Interest in or lien upon said lands 
under and by vlrtue of a mortgage executed by Evans; and that the said de- 
fendants were assertlng and clalming a tltle to sald lands under the entry of 
Evans, and were denying the validity of the tltle asserted by the complalnant, 
which depended upon the validity of the entry made by sald McMaster. The 
défendants flled a gênerai demurrer to said blU, which, upon a hearing thereof, 
was sustalned, and the blU was thereupon dismissed. The case cornes to th'is 
court on appeal from the order sustalnlng said demurrer, and dlsmlssing the bill 
of complalnt. 

Lucius M. Cnthbert and David 0. Beaman (Henry T. Kogers and 
D. B. Ellis with them on the brief), for appellant. 

John R Smith and Sprigg Shackleford (S. D. Crump with them on 
the brief), for appellees. 

Before SANBORN and THAYER, Circuit Judges, and LOOH- 
REN, District Judge. 

THAYER, CSrcuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

The bill shows afflrmatively that on October 21, 1880, Roger C. 
Evans filed a declaratory statement against the coal lands in con- 
troTersy, under the provisions of sections 2347, 2348, and 2349 of 
the Rerised Statutes of the TJnlted States; that Byron McMaster 
was permitted to make a subséquent cash entry of the same lands 
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on December 1, 1881; and that, in- riew of the conflicting claims 
thus created, a contest was inaugurated before the land department 
of the United States, which resulted in the cancellation of the entry 
made by McMaster, and in the issuance of a patent to Roger O. 
JEÎTans. The allégations in the bill respecting thèse proceedings in 
the land department are very vague and unsatisfactory. The bill 
simply advises us that Evans filed an affldavit in the local land ofBce 
at Leadville on June 27, 1892, charging that the entry by McMaster 
was not made for his own use, and that he (Evans) subsequently 
obtained a patent for the land in contre versy. The further course of 
the proceeding before the land department, after the aflQdavit was 
flled, is not described with any détail or certainty, and but for a 
casnal allusion, made in the brief of counsel for the appellant, to a 
décision rendered by the secretary of the interior, we should be in 
doubt whether the contest ever reached the secretary, or was ter- 
minated by the décision of some inferior oflBcer of the land department 
Enough appears, however, to justify us in presuming, as against the 
complainant company, that a contest was duly inaugurated by 
Evans against said company; that it had due notice of Evans' 
claims, and opportunity to défend; that it did défend; that the 
contest ran its course in the prescribed way through the depart- 
ment until it reached the secretary of the interior; and that a pat- 
ent was ultimately awarded to Evans. Viewed in this aspect, the 
case at bar is one in which the complainant seeks to set aside and, 
impeach the judgment of the land department; and the doctrine is 
too well settled to admit of any controversy that the décisions of 
that tribunal upon questions properly pending before it can only 
be annulled when such fraud or imposition is shown to hâve been 
practiced as prevented the unsuccessful pariy in a contest from 
fully presenting his case, or the ofiQcers composing the tribunal 
from fully considering it, or when such offlcers hâve themselves 
been guilty of fraudulent conduct, or when it is made to appear 
that, upon the case as established before the land department, the 
law applicable thereto was misconstrued or misapplied. If fraud is 
chargea as a ground for annniling a décision of the land depart- 
ment, it is not enough that false testimony or forged documents hâve 
been employed; but it must be made to appear that such false tes- 
timony bas aflected the décision, and led to a resuit which otherwise 
would not bave been reached. And inasmuch as the findings of 
the land department on questions of fact are conclusive, when the 
charge i» that the land department bas erred in the décision of a 
mixed question of law and fact, what the facts were, as laid before 
and found by the department, must be shown, so as to enable the 
court to see clearly that the law has been misconstrued. 

Thèse propositions bave been so f requently stated and applied that 
it is hardly necessary to repeat them. Lee v. Johnson, 116 U. S. 
48, 50, 6 Sup. et. 249; Quinby v. Gonlan, 104 U. S. 420, 426; Mar- 
quez V. Prisbie, 101 U. S. 473, 476; Vance v. Burbank, 101 U, S. 
514, 519; Smelting Co. v. Kemp, 104 U. S. 636, 640; Moore v. Rob- 
bins, 96 U. S. 530; Shepley v. Cowan, 91 U. S. 330, 340; Johnson 
r. Towsley, 13 Wall. 72; Sanford v. Sanford, 139 U. S. 642, 11 
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Sup. et. 666. Tested by thèse rules, we think the allégations of 
the bill were insufacient to warrant the relief prayed for, and that 
the demurrer thereto was properly sustained. Inasmuch as no pat- 
ent had been issued when the contest was inaugurated, the land de- 
partment had power to cancel the entry of McMaster, and to dé- 
termine which of the two entrymen had the superior right to the 
land. The questions adjudicated, therefore, were within the juris- 
diction of the land department, and its décision cannot be assailed 
for want of power to hear and décide the case. Mortgage Co. v. Hop- 
per, 29 U. S. App. 12, 12 C. 0. A. 293, and 64 Fed. 553, and cases 
there cited. Turning, then, to the allégations of the bill which at- 
tempt to show that the décision of the land department was procured 
by fraud and imposition, it will be observed that the only fraudulent 
acts alleged are that certain afiQdavits were flled in the land oflBice 
by Evans and his associâtes, alleging that Evans had expended 
money in developing coal mines on the land in controversy; that 
he was in actual possession of the lands at the time; that he made 
his alleged entry for his own use; and that ail of such statements 
contained in the affidavits were false. Aside from a gênerai allé- 
gation of conspiracy among the défendants to fraudulently and un- 
lawfully obtain a patent for the lands in dispute, the foregoing are 
the only spécifie fraudulent acts which the bill charges or describes; 
but, obviously, the issues tendered by thèse aflSdavits were the very 
issues which the land department was appointed to try and dé- 
termine, and they were each issues of fact, concerning which the 
flnding of the land department is final and conclusive, unless such 
flnding was induced by fraud. In the contest pending before the 
department, the complainant company had an opportunity to show, 
as it now contends, that ail the aforesaid statements were false; 
and, within the doctrine above stated, it was its duty to hâve made 
such showing before the land department, and it will not be ex- 
eused for failing to do so unless it allèges and proves that some 
trick, artifice, or deceit was practiced, which prevented it from ob- 
taining a full and fair trial of the issues, or which prevented the 
ofiQcers of the land department from considering the same, and 
reaching a proper décision. It must be apparent, we think, from a 
careful reading of the complaint, that no such fraud is alleged, and 
that, if the circuit court had entered upon a hearing of the issues 
presented by the bill, it would simply hâve retried the very case 
which was tried by the land department. 

The question whether the bill discloses that, upon the case as pre- 
sented to the offlcers of the land department, those ofiflcers miscon- 
strued or misapplied the law, remains to be notîced. A fundamen- 
tal defect in the bill in this respect is that it fails to set out the évi- 
dence which was laid before the land department, or to state what 
the department found the material facts to be, in such a manner 
that the court can separate the department's findings of fact from its 
conclusions of law, and see clearly wherein a mistake of law has 
been made. It is alleged in one paragraph of the bill "that there 
was no évidence before the said land department at said hearing 
or contest showing that the said entry of the said McMaster was 
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unlawful or invalid in any respect, and that there was no évidence in 
said pretended contest upon which the said pretended entry of the 
said Evans should or could legally hâve been allowed." Thèse allé- 
gations, however, merely state the opinion of the pleader with réf- 
érence to the évidence which was laid before the department, and 
for that reason they are merely conclusions of law. To enable a 
court to décide whether the conclusions so stated are right or wrong, 
ail the testimony with respect to which the aforesaid opinion is ex- 
pressed should hâve been set ont, inasmuch as the question whether 
there is any évidence tending to establish a given fact is a question 
of law, which can only be determined after ail the testimony has been 
considered and examined. 

Our attention is also directed to other allégations of the bill, which 
charge, in substance, that, at the time of his entry on the lands in 
controversy, Evans had exhausted his power to take up coal lands 
under the laws of the United States; that he completely abandoned 
ail his right, title, and interest to the lands long prior to his pre- 
tended entry; and that he failed to show in his declaratory statement 
that he had discovered any coal on said lands, or had opened a mine 
thereon. Thèse allégations are made without any apparent référ- 
ence to the contest before the land department, or to the évidence 
with respect to such allégations which may hâve been laid before 
the department in the course of the contest, or to the findings of the 
department with respect thereto. The allégations are made precisely 
as they might be if tiie issues tendered were open to considération in 
the case at bar, entirely unaffected by the findings and décision of 
the land department. This theory is erroneous. The contest hav- 
ing been tried and determined before a spécial tribunal constituted 
for that purpose, its judgment can only be overturned for errors of 
law, by showing that it misconstrued or misapplied the law appli- 
cable to the case made before the land department, and the bill of 
complaint does not advise us what évidence was produced before the 
department relative to Evans' qualifications to enter coal lands, or 
relative to his acts of abandonment. This court cannot say that 
the law was misconstrued by the ofiBcers of the land department, 
unless their findings upon questions of fact are disclosed, or enough 
undisputed facts are disclosed, which were proven before the depart- 
ment, to make it plain that an error of law was committed, and that 
the complainant company was thereby deprived of its rights. Marquez 
V. Frisbie, 101 U. S. 473, 476; Sanford v. Sanford, 139 U. S. 642, 
647, 11 Sup. Gt. 666. No décision by the land department would 
hâve any weight, or afford any protection to a succes^ful litigant 
in that department, if, without any statement of what the facts 
were as presented to the department, the whole controversy could 
be opened in the courts by gênerai allégations, such as are found 
in the présent bill, that the successful litigant had exhausted his 
Dght to enter land, or was otherwise disqualifled, or had abandoned 
his entry. Thèse are matters which were properly cognizable before 
the land department when the contest was pending. The presump- 
tion is that ail such questions were brought to the attention of the 
department, and were duly considered and properly decided. T^ 
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burdeu was on the complainant, therefore, when it sought to reopen 
tlie controversy for errors of law, to show what the facts were bef ore 
the land department to which the law was applied. We are forced 
to conclude that, by the aTerments of the présent bill, this burden 
was not successfully discharged. 

It is insisted, however, that the bill states a cause of action, ana 
sufflciently shows an error of law, such as invalidâtes the décision 
of the land department, within the ruling made in the case of San- 
ford T. Sanford, supra. This position, we think, is untenable. In 
the case referred to, which was a suit to enjoin an action of eject- 
ment brought by the holder of a patent, the proceedings before the 
land department in which the patent had been obtained showed be- 
yond controTcrsy that the patentée had been allowed to file a sec- 
ond declaratory statement against certain land, which was not em- 
braced in his flrst pre-emption claim, while he continued to hold and 
occupy the land that he had originally entered. The court held that 
the filing of such second pre-emption claim was expressly prohibited 
by section 2261 of the Revised Statutes of the United States, and 
that it clearly appeared that the land department had misconstrued 
the law, and deprived the plaintifiE of his rights, by permitting such 
second filing to be made, and in issuing a patent thereon. It was on 
this ground alone that relief was afforded to the plaintiff against the 
action of the land department. We fail to see that the décision in 
question lends any support to the complaint which was filed in the 
case at bar. 

It is finally contended that the action of the land department in 
canceling the McMaster entry, and in granting the patent to Evans, 
was void, because the bill shows that no notice of the contest which 
was inaugurated by Evans was given either to McMaster, or Bell, 
or to Bell's lessee. It is worthy of comment that the bill contains 
no direct averment that the complainant company had notice of the 
contest, but, in view of its failure to allège that no such notice was 
given, it must be presumed that it was duly notifled of the proceed- 
ings in question ; that it took an active part therein ; that it had f uU 
opportunity to assert before the land department ail the défenses 
against the Evans entry which it now makes; and that it was even- 
tually defeated. Under thèse circumstances, we are of opinion that 
the action of the land department in canceling the McMaster entry 
is binding upon the complainant, unless such action is successfully 
assailed for fraud or mistake of law, notwithstanding the fact that 
ita predecessors in interest, who had parted with ail of their title 
to the land in dispute, were not notified of the pending controversy. 
It résulta from thèse views that the demurrer to the bill was prop- 
erly sustained, and the decree of the circuit court is therefore af- 
ûrmed. 
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EVANS et al. v. DUKANGO LAND & GOAL 00. et al.» 

(Circuit Court of Appeals, Blghth Circuit Aprll 12, 1897,) 

No. 850. 

L Jdbisdiction of Fédérai. Courts— Pbdbbal Question. 

A suit in whicti the complaint sets up an entry of public land by the 
plaintlff and the subséquent issue o£ a patent, and seelcs to establlsh an 
interest in the land during the Interval, by an application of the doctrine 
of relation, Is a case of fédéral cognlzance, since the détermination of the 
applicabillly ot such doctrine to the case requires the construction of fédéral 
statutes and a considération of thé efifect of acts thereunder. Romie v. 
Casanova, Ôl U. S. S79, distinguished. 

t. Samb — Tkespass. 

A complaint charging a continuing trespass, and demanding a lump sum 
as damages, states but a single cause of action, though the title under which 
the plaintlff clalmed was différent at différent periods of the time covered by 
the trespass; and, if the adjudication of one such title involves a fédéral 
question, the case is one of fédéral cognizauce, though no sùch question il 
involved In the other title. 

t. Parties— S01T bt Assignob and Assignée. 

The rule that a debtor cannot be sued for a part of an entlre demand does 
not prevent the maintenance of a Bult by the assignée of a part of such a 
demand and his assignor, holding the remainder, to recover the whola demand. 

i, Trespass— Plbading. 

TJnder the Code of Procédure of Colorado, a complaint in an action for 
the wrongful removal of coal from certain land, need not allège that the 
plaintlff was in possession at the time of the alleged trespass. 

t, Same — Land Patents — Trespass. 

A patent for public land will not be held to take effect, by virtue of the 
doctrine of relation, as of the date of the initial step taken by the patentée, 
to obtain a title to the land, where it appears from the allégations of 
the complaint flled by the patentée that the rights by him aequifed by 
such Initial step were lost by his lacli of diligence, and the eff«ct of sueh 
an application of the doctrine of relation would be to render a party ao- 
countable for a large quantity of ooal mined on the land, who had made a 
cash entry of the land after the patentee's right to the land had apparently 
been abandoned, and who had opened and developed mines at large ex- 
pense, and had worked them for several years, wlth the knowledge of the 
patentée. Sanbom, Circuit Judge, dissenting, on the ground that the 
patentée had an interest from the taking of the flrst step, which rlpened Into 
a title, and consequently that the doctrine of relation dld apply. 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

This was a suit at law brought In the district court of Gunnison county, 
Colo., by Roger O. Bvans, R. G. Carlisle, John Têtard, and Sprlgg Shackleford, 
the plalntiffs in error, against the Durango Land & Coal Company, John A. 
Porter, William A. Bell, James H. Barlow, and W^llliam J. Palmer, the défend- 
ants in error, to recover the value of certain coal alleged to bave been mined 
and removed from certain lands situated in Gunnison county, Colo. The suit 
présents another phase of the controversy whlch was consldered In the case of 
Ooal Oo. v. Evane, 80 Ped, 425. In the trial -court the case was tried and.de- 
clded on demurrer to the complaint, whlch was In the followlng form: 
"Plaintlff s, complaining of the défendants, allège: First. That Roger C. EJvans, 
one of the plalntiffs herein, who was at the time a citizen of the United States, 
and In every respect duly quallfled so to do, filed in the United States land 
office, at Leadville, Colo., on October 2, 1880, his certain coal declaratory state- 
ment, number 44, claiming the east hajf of the northwest quarter of section 
ten, and the north half of the northeast quarter of section four, ail In townshlp 
fourteen south, of range elghty-slx west of the sixth principal merldian, under t^ 

i Rehearing denied May 24, 1897. 
80 F.— 28 
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provisions of the statutes of the United States relatlng to the sale aud disposi- 
tion of the coal lands of the United States. That on the 7th day of October, 
1880, the sald deelaratory statement was suspended by order of the commis- 
sioner of the gênerai land office of the United States, and that the rlght of said 
Evans to acquire further tltle to sald lands was suspended and held In abeyçince 
by the United States untll such tlme when the necessary and proper Instructions 
should hâve been issued by the said eommlssloner. That on the 26th day of 
November, 1881, and durlng the tlme when the rlghts of plalntlff Roger O. 
Evans were suspended as aforesald, one Byron IMcMaster made, executed, and 
dellvered to défendant William A. Bell, as trustée, a warranty deed for the 
lands above described. That the sald défendant Bell toob the said conveyance 
from the sald McMaster, for and in the interest of hlmself and the défendants 
Porter, Palmer, Barlow, and others. That thereafter, and durlng the suspen- 
sion of the rights of plaintlfif Evans, as aforesald, to wit, on the Ist day of 
December, 1881, the sald Byron MoMaster made a pretended-entry of the said 
lands In the United States land office at LeadvlUe, Colo. That the sald pre- 
tended entry was made whlle the sald lands In section four were wlthdrawn 
from sale by the United States, and wlthout notice to plalntlff Evans. Thàt, 
while said pretended entry purported to be made for the sole use and beneflt 
of the sald Byron McMaster, It was made for the use and beneflt of défendants 
Bell, Porter, Palmer, Barlow, and others, who were Interested with défendant 
Bell In the transaction. That sald pretended entry was fraudulent and vold, 
by reason of the facts stated aforesald. That thereafter the necessary and 
proper instructions relatlng to the sale and disposition of the sald lands were 
Issued by the eommlssloner of the gênerai land office of the United States, and 
plalntlff Roger 0. Evans was notlfied that he must appear at the United States 
land office at Gunnlson, Colo., and make hls final proof, enter and pay for 
said lands; and that wlthin due tlme from the date and service of sald notice, 
to wit, on the 27th day of June, 1892, plalntlff Roger O. Evans appeared at the 
United States land office at Gunnlson, Colo., made hls final proof for the sald 
land, and offered to pay for and enter the sald land; and that the register and 
receiver of the sald land office refused to accept the money tendered In pay- 
ment for sald land, as by a rule of the interlor department of the United States 
they were requlred to do, on account of the erroneous and fraudulent entry 
of the sald McMaster, and referred the matter of the rights of claimants for 
the sald lands to the eommlssloner of the gênerai land office of the United 
States; and that thereupon plalntlff Roger C. Evans made hls affldavlt of con- 
test against the claim of sald McMaster, Williaia A. Bell, and the Durango 
Land & Coal Company, and charged that the said daim of the sald parties 
was based upon the fraudulent entry of McMaster. That said entry was made 
for the use and beneflt of William A. Bell, the Durango Land & Coal Company, 
and others. That It was made wlthout notice to plalntlff Evans that said entry 
was not made for the use and beneflt of sald McMaster, and was fraudulent 
and void; and prayed that the entry of sald McMaster be canceled, and that he 
ijthe sald Roger O. Evans) be allowed to enter the sald lands. That upon the 
flling of sald affldavlt, and by reason of the charges made therein against the 
entry of sald McMaster, the commissioner of the gênerai land office of the 
Unlied States ordered .that there should be held at the United States land office 
at Gunnlson, Colo., a contest and hearlng to détermine the rights of the 
claimants of the sald land. That said order for contest was Issued on the 17th 
day of September, 1892, and that upon the 27th day of September, 1892, the 
register and receiver of the United States land office at Gunnlson, Colo., 
issued thelr notice of the hearlng of sald contest, and fixed the date for said 
hearing for November 15, 1892. That the défendant Bell deeded the sald 
lands to the défendant the Durango Land & Coal Company on the 8th day of 
January, 1885, and before the Institution of sald contest. That the notice 
of sald contest was dlrected to and duly served on the said Byron Mc- 
Master, William A. Bell, and the Durango Land & Coal Company, and 
they and each of them were requlred and commanded to appear on the 15th 
of November, 1892, at the sald land office, and offier thelr proofs to sustain 
thelr claim to the sald land." 

The com plaint further showed, in substance, the foUowing facts: That the 
contest so as aforesaid inaugurated was duly heard by the "register and receiver 
of Baid land office; that sald offlcer declded the contest on January 18, 1893, 
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after ail the proofs wer« In, and after the argument of counsel, sald offlcer 
holding that, as the entry by sald McMaster was made presumably for the use 
and benefit of the Durango Land & Coal Company, the same was fraudulent 
and vold, and sbould be eaoceled; that an appeal from sueh décision was sub- 
sequently taken to the commissioner of the gênerai land office by the Durango 
Land & Coal Company, and to the secretary of the interior, and that the dé- 
cision aforesaid was aflirmed by each of sald offieers; that. In pursuance of 
such décision, the entry of McMaster was canceled, and the sald Evans was 
thereupon allowed to enter the lands; that sald Erans, In pursuance of such 
décision, accordlngly entered and pald for the lands on December 31, 1894, 
receiving the usual recel ver's reeeipt In duplicate for the money so pald; 
that on February 28, 1895, a patent was Issued by the United States to the sald 
Evans for the east half of the northwest quarter of section ten, In township 
fourteen south, of range eighty-slx west; that on March 20, 1895, Evans soltf 
and conveyed to the plalntifC Sprigg Shackleford an undivided two-thtrds In- 
terest in the lands so entered by him, and a two-thlrds interest In any clalm 
that he (the sald Evans) mlght bave against the défendants hereln, on account 
of the extraction of coal from sald lands; that, at the same date, the plalntlfT 
Shackleford sold and conveyed to the plalntifCs R. G. Oarllsle and John Têtard 
an undivided one-thlrd Interest in the land and claim which he had thus ac- 
quired from saJd Evans; that between October 2, 1880, and March 20, 189S. 
Ibe plalntlff Evans was the owner of and entitled to the exclusive use and oc- 
cupation of the aforesaid east half of the northwest quarter of section ten, 
in township fourteen south, of range eighty-six west, situated In Gunnlson 
county, Colo., and that from March 20, 1895, ail of sald plaintiffs had been the 
owners of sald land, and entitled to the exclusive use and occupation of the 
same; that between January 8, 1885, and August 26, 1895, the défendants 
Jointly, by thelr agents and employés, wrongfuUy entered into and upon said 
lands last descrlbed, and into a veln of coal under the surface of said land, 
and wrongfuUy mined and extracted therefrom 1,445,000 tons of coal, and 
converted the same to their own use. In view of the premises, plalntifCs de- 
manded Judgment against the défendants for the sum of $1,445,000. 

The défendants below entered their appearance to the suit, and In due tlme 
flled a pétition and bond for the removal of the cause to the circuit court of 
the TJnited States for the district of Colorado. In the latter court a motion to 
remand the case to the state court was made and overruled. The défendants 
then filed a demurrer to the aforesaid complaint, which demurrer was sustained, 
and a final Judgment was entered, dismissing the suit at the plaintiffs' cost. 
The plaintiffs sued out a writ of error, assigning as grounds for reversai that 
the motion to remand the case should bave been sustained, and that the de- 
murrer sbould hâve been overruled. 

John R. Smith and Sprigg Shackleford (S. D. Crump with them on 
the brief), for plaintiffs in error. 

Lucius M. Cuthbert and David C Beaman (Henry T. Eogers and 
Daniel B. Ellis were with them on the brief), for défendants in error. 

Before SANBOEN and THAYEE. Circuit Judges, and LOCHEEN, 
District Judge. 

THAYEE, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The motion to remand the case to the state court appears to hâve 
been properly overruled. If the plaintiffs had contented themselves, 
as they might bave done, with the simple averment that they were 
the owners of the land in controversy, and that the défendants had 
wrongfuUy entered upon said lands, and unlawfully removed coal 
therefrom, to the plaintiffs' damage in a certain sum, it is doubtless 
true that the complaint would not hâve disclosed a fédéral question, 
and, under repeated décisions, the venue could not hâve been changed 
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to the fédéral court Tennessee t. Union & Planters' Bank, 132 U. 
B. 454, 14 Sup. et 654; Chappell t. Waterworth, 155 U. S. 102, 15 Sup. 
et. 34; Postal Tel. Cable Co. v. Alabama, 155 U. S. 482, 15 Sup. Ct. 
192; Eansas v. Atchison, T. & S. F. Ry. Ce, 77 Ped. 339. But the 
complaint was net so drawn. It was carefully framed for tlie pur- 
pose of showing that, by filing his so-termed "coal declaratory state- 
ment" on October 2, 1880, the plaintifl Evans acquired such an interest 
in the lands in controversy that when a patent therefor was issued on 
FebruajTy 28, 1895, he became entitled to recover the value of ail coal 
which had been mined and removed from the land without his consent 
between the dates last aforesaid, Inasmuch as the plaintiffs de- 
manded jndgment for coal removed long prior to December 31, 1894, 
when Evans was permitted to enter and pay for the lands, and during 
a period while the défendants were evidently in the possession of the 
same under the uncanceled entry of McMaster, the question is present- 
ed by the complaint whether the doctrine of relation, which is in- 
voked, entitled the plaintiff Evans, after he had received a patent, to 
demand compensation for ail trespasses committed on the land sub- 
séquent to the filing of his declaratory statement. It is true that 
the doctrine of relation is a doctrine of the common law, but the fact 
remains that it cannot be applied in the présent case without consider- 
ing, in the flrst instance, the nature and extent of the interest in the 
land which Evans acquired by filing his declaratory statement, nor 
without determining how far his rights under such declaratory state- 
ment were affected by the alleged order of suspension made by the 
commissioner of the gênerai land office on October 7, 1880, nor without 
considering what were the rights of the parties with respect to the 
lands while the alleged contest between them was pending and unde- 
termined in the gênerai land office. Thèse are ail questions which 
involve an examination and construction of the laws of the United 
States before the doctrine of relation, on which the plaintiffs rely, 
can be intelligently applied. The case therefore bears no analogy to 
a class of cases in which it is held that a suit is not one of fédéral 
cognizance, because the title to certain land which is in controversy 
originally emanated from the United States, provided that title is not 
in dispute, but the litigation affecting the land relates to other mat- 
ters. Romie v. Casanova, 91 U. S. 379. In the case at bar, it ap- 
pears, we think, from the face of the complaint, that the claim pre- 
ferred by the plaintiffs cannot be adjudicated without construing cer- 
tain fédéral statutes, and considering the efifect of certain proceedings 
in the land oflBce which hâve been taken thereunder. It foUows, 
therefore, that the case is one of fédéral cognizance, and that the mo- 
tion to remand it was properly denied. St. Paul, M. & M. Ry. Co, v. 
St. Paul & N. P. R. Oo., 32 U. S. App. 372, 15 0. G. A. 167, and 68 
Fed. 2. 

Passing to the question whether the complaint states a cause of 
action, it is to be observed that it charges a continuons trespass com- 
mitted by the défendants, which commenced January S, 1885, when 
the land was conveyed to the Durango Land & Coal Company, and 
ended on August 26, 1895. The alleged trespass covers a period of 
about eight months from and after December 31, 1894, when, as the 
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complaint shows, Evans was allowed to enter and pay for the coal 
lands in controTersy, and received a receiver's receipt therefor. No 
reason is perceived, therefore, why the complaint did not show a 
good cause of action as to the coal mined and removed subséquent to 
the latter date, whatever may be the view ultimately entertained as 
tô the plaintiffs' right to recover for the coal mined and remored 
prior thereto. It is suggested, however, that the circuit court of the 
United States for the district of Colorado had no jurisdiction of the 
cause of action for trespasses committed subséquent to December 31, 
1894, and that so much of the complaint as charges trespasses after 
that date may be ignored. This suggestion appears to be based on 
the asBumption that the trespasses last mentioned were separate and 
distinct from those committed prior to December 31, 1894, and that an 
action to recover damages therefor involved the considération of no 
fédéral question. In other words, it seems to be taken for granted 
that the complaint stated two causes of action, one of Fédéral cog- 
nizance, and another that was exclusively cognizable by the local or 
State courts. We think that this assumption is untenable. The 
complaint, as we view it, states but a single cause of action for a con- 
tinuons trespass of some years' duration. It contains but one count, 
and the damage claimed is a lump sum for the injury doue to the land 
during the entire period that it is alleged to hâve been wrongfully 
occupied by the défendants. It is doubtless true that so much of the 
plaintiff's claim as is founded upon trespasses committed prior to 
December 31, 1894, is subject to certain défenses, which cannot be as 
well made against the claim for trespasses committed subséquent 
to that date; but the fact that différent défenses may be pleaded to 
parts of an entire daim does not establish that the claim itself is 
made up of différent and independent causes of action. Pirie v. 
Tvedt, 115 U. S. 41, 5 Sup. Ct. 1034, 1161; Bailroad Go. v. Ide, 114 
U. S. 52, 5 Sup. Ct. 736; Barth v. Coler, 19 U. S. App. 646, 649, 9 C. 
C. A. 81, and 60 Fed. 466. Even if it happens, therefore, that the 
plaintiffs will only be able to show a right to recover for such coal 
as was mined and removed subséquent to the entry of December 31, 
1894, yet that resuit will not deprivé the fédéral court of its right to 
enter a judgment for the value of coal so mined and removed. The 
cause of action stated in the complaint is clearly single and indivisi- 
ble, and the plaintiffs hâve so stated their causé of action as to show 
that an adjudication upon their claim as presented necessarily involves 
the construction of fédéral statutes. It results from thèse facts that 
the trial court, by the proceedings for removal, lawfully acquired juris- 
diction of the entire case; that is to say, the right to enter a judgment 
for any portion of the demand which the plaintiffs showed themselves 
entitled to recover, and that jurisdiction could not be affected by sub- 
séquent events. If, for any reason, the plaintiffs fail to recover for 
the injury done to the land prior to December 31, 1894, such failure 
will no more impair their right to recover for injuries, If any, done sub- 
sequently, than would a failure to prove that they had sustained the 
entire amount of damage laid in the complaint, or a failure to prove 
that the damages exceeded |2,000. St. Paul, M. & M. Ey. Co. t. St. 
Paul & N. P. R. Co., supra. 
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It ÎB fnrthei urged that the demurrer was properly sustained, be- 
cause the complaint shows that the plaintiff Evans had assigned an 
interest in the cause of action sued upon to his co-plaintiff Shackle- 
ford, and that the latter had, in like manner, sold and assigned a part 
of his interest to the plaintiffs Carlisle and Têtard. This contention 
is without merit. While it is true that the law does net permit a 
debtor to be sued for a part of an entire demand which has been as- 
signed by his créditer to a third party, yet the doctrine in question 
does not prevent an assignment of a part of a demand, provided the 
assignor and the assignée join in a suit to enforce the entire claim, 
The rule which is involied by the défendants rests upon the ground 
that a debtor ought not to be annoyed by several suits brought by 
différent parties to collect parts of a claim or debt, which might hâve 
been enforced by the creditor in a single suit. The reason upon 
which the rule against splitting a cause of action rests has no appli- 
cation to a case like the one at bar, where ail the persons who hâve 
acquired an interest in the demand join in a single action to enforct 
it. It is a matter of no concern to a debtor whether his creditor as- 
signs an interest in the debt to third parties, provided no more than 
one suit is brought to collect it. 

A further contention that the complaint, as a whole, is insufflcient, 
because it fails to allège that the plaintiffs below were in possession 
of the land in controversy at the date of the alleged trespass, is, in our 
opinion, equally without merit The action was brought in a state 
where the Code of Procédure has been adopted, and the varions 
forms of action known to the common law hâve been abolished. The 
owner of property, whether in or out of possession, is entitled to re- 
cover for ail injuries done to it by a wrongdoer. At common law, 
if he was in possession when the injury was done, he might obtain re- 
dress therefor in an action of trespass quare clausum fregit, whereas, 
if he was out of possession, he was compelled to bring an action on 
the case. Thèse common-law forms of action having been abolished 
by the Code, a cause of action is sufflciently disclosed if the fact of 
ownership in the plaintiff, and thé fact that an injury has been done 
to the land without the permission of the owner, are stated in ordi- 
nary and concise language. Fitzpatrick v. Gebhart, 7 Kan. 35, 42, 
43. Tested by this rule, the complaint is sufBcient. 

This brings us to the question of chief interest and importance 
which arises in the case, namely, whether the complaint shows a right 
of recovery in the plaintiffs for the coal mined and removed from the 
land in controversy prior to December 31, 1894, when Evans entered 
the land, and paid the purchase money. It may be conceded that a 
patent for public land has, on several occasions, been held to take 
effect as of the date of the initial step taken by the patentée, under 
the laws of the United States, to obtain a title to the land. Landes 
V. Brant, 10 How. 348, 372, 373; Lynch v. Bernai, 9 Wall. 315, 325; 
St. Onge T. Day, 11 Colo. 368, 18 Pac. 278; Shepley v. Cowan, 91 U, S. 
330, 337; Cothrin v. Faber, 68 Cal. 39, 4 Pac. 940, and 8 Pac. 599; 
Chavez v. Chavez De Sanchez (N. M.) 32 Pac. 137, 145. Nevertheless, 
there appears to be no hard and fast rule giving a patent effect by 
relation as of a date anterior to the time when an entry is fully con- 
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summated by the payment of the purchase money, or by the doing of 
some other équivalent act, such as the surrender of a land warrant or 
the selecton of land to supply an ascertained deflciency in a land 
grant It is generally agreed that, when such acts are performed, 
the équitable title becomes complète, subject, of course, to the right 
of the land department to cancel the entry, or the sélection, prior to 
the issuance of the patent, for good and sufiScient cause shown, why 
the entry or sélection should not hâve been allowed. The doctrine 
of relation is a légal Action, which was invented and is applied solely 
for the protection of persons who, without fault of their own, would 
otherwise sustain an injury. Being of eqditable origin, and designed 
to prevent fraud and injustice, it is a doctrine which is never applied 
when it Would hâve a contrarv eflfect. Gibson v. Chouteau, 13 Wall 
92, 101; Eeynolds v. Plymouth Co., 55 lowa, 90, 93, 7 N. W. 468; 
Calder v. Keegan, 30 Wis. 126; Musser v. McRae, 44 Minn. 343, 46 
N. W. 673; Hussman v. Durham, 165 U. S. 144, 17 Sup. Ct. 253. In 
the case last cited (Hussman v. Durham) the suprême court said: 

"A tltle bjk relation extends no further backwards than to the inceptlon of the 
équitable rlght. * • * In other words, the United States does not part with 
Its rights until It bas actually received payment, and If, by mistake, inad- 
vertence, or fraud, a certlflcate of location, which Is équivalent to a receipt, 
Is issued, when In fact no considération bas been recelyed, no équitable tltle Is 
passed thereby; and a conveyance of the légal title doee not operate by relation 
back of the time when the actual considération is paid." 

In that case the court accordingly declined to give a patent effect 
by relation as of the date when the initial step was tal^en to acquire 
a title to certain public land by the location of a land warrant, where 
the resuit of giving it such eflect would hâve been to subject the land 
to the claims of the holder of a tax title, although he had paid taxes 
which were assessed when the land was apparently subject to taxa- 
tion, and had afterwards expended money in improving it. 

In the light of thèse principles the complaint must be examined. 
The plaintiffs found their right to recover for coal mined and re- 
moved prior to December 31, 1894, on the allégation that Evans 
flled a coal declaratory statement on October 2, 1880. The filing of 
this statement, assuming the facts stated therein to be true, gave 
Evans, in the language of the statute, "a préférence right of entry," 
nothing more and nothing less. Section 2348, Rev. St. U. S. Man- 
ifestly, it did not croate such a complète équitable title as is acquired 
when public land is entered and paid for. To hâve made his équita- 
ble title complète, Evans should hâve proved his rights and paid for 
the land within one year after October 2, 1880. In default of so do- 
ing, the statute (section 2350, Eev. St. U. S.) declared that the land 
flled against should be subject to entry by "any other qualiûed appli- 
cant." The complaint shows affirmatively that this was not done; 
that no payment was made by Evans until December 31, 1894 ; and 
that, after the year limited for making payment had expired, Byron 
McMaster was permitted by the offlcers of the land department to 
enter the land, on the theory, no doubt, that Evans' préférence right of 
entry had been forfeited. The ohly reason stated in the complaint 
why the entry of McMaster was eventually canceled by the oflScers of 
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the land department is that they found and decided that the entry 
was not made for his own beneflt, but p>esumably for the beneflt of 
the Durango Land & Coal Company. It is not alleged in the com- 
plaint that the McMaster entry was canceled because the plaintift 
Evans had previously flled a declaratory statement, and obtained a 
préférence right of entry, or that such préférence right of entry in the 
judgment of the land department in any manner affected the validity 
of the McMaster entry. We must présume, therefore, that, but for 
the fact that McMaster did not enter the land for his own beneflt, such 
entry would hâve prevailed over the préférence right of entry origin- 
al!y secured by Evans, and'that the land would hâve been patented to 
the défendant, on the ground that such préférence right had either 
been lost or abandoned. In this aspect of the case, it follows that 
Evans' right to the land had its origin in the cash entry which he was 
allowed to make on December 31, 1894, after the McMaster entry was 
canceled, and that his patent ought not to be given effect by relation 
as of an earlier date, because whatever right he had theretofore ac- 
quired had been lost. 

We hâve not overlooked the averment contained in the'complaiat, 
to the effect that the declaratory statement flled by Evans was sug- 
pended by order of the commissioner of the gênerai land office "until 
such tirae when the necessary and proper instructions should hâve 
been issued by the said commissioner"; but, in our judgment, that 
allégation is not suflicient to show that the failure of Evans, for a 
period of 12 years, to make his prool and payment, was due to the 
neglect of the ofiQcers of the land department in preparing the neces- 
sary instructions under which such steps could be taken. The com- 
plaint does not show, by direct averment or necessary intendment, 
that from October 2, 1880, until June 27, 1892, the land department 
failed or refused to promulgate instructions under which Evans could 
hâve prosecuted his claim and perfected his entry; and, in the absence 
of such an averment, we will not présume that his rights were held in 
abeyance for such an unusual length of time, and that he was for 
12 years deprived of the power to prove up his claim, and pay for 
the land, without fault of his own, and solely through the neglect of 
the oflScers of the land department. Inasmuch as the plaintiffs in- 
voke the équitable doctrine of relation for the purpose of recovering 
the value of eoal which the défendant company has taken out of the 
land in controversy, doubtless at great labor and expense, ând during 
a séries of years, they ought to show, by proper averments, why 
Evans remained silent and inactive for such a long period after his 
declaratory statement was flled, and they should also show that his 
apparent failure to comply with the law and to exercise due diligence 
was excusable. Without some further allégations showing how it 
happened that no action was taken by Evans towards perfecting his 
claim between October 2, 1880, and June 27, 1892, although for a 
greater part of that time the défendant company was in possession of 
the land, and mining coal thereon, the inference is clear that he must 
hâve been guilty of gross lâches in prosecuting his claim, and in assert- 
ing his rights; and such lâches on his part would seem to be a suffl- 
cient reason why his patent should not be given effect by relation aa 
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of the date when he flied his declaratory statement It may be that 
facts can be shown wàich will excuse Evans' apparent want ot 
diligence in perfecting his title, but weare constrained to hold that 
the présent complaint does not contain such a showing, nor any aver- 
ments which would justify us in holding that his patent should be 
given effect by relation as of a date anterior to December 31, 1894. 
Under the averments of the complaint, as heretofore stated, there 
would seem to be a right to recover for such coal as the défend- 
ant Company may hâve mined and removed from the land subséquent 
tothe latter date, and for that reason we think that the demurrer to 
the complaint should hâve been overruled. The judgment of the 
circuit court is accordingly reversed, and the case is remanded for a 
new trial. 

SANBOBN, Circuit Judge (concurring). I concur in the resuit in 
this case, but I am unable to agrée to the views expressed in the opin- 
ion relative to the application of the doctrine of relation. As I read 
the complaint in this action, it shows that a compétent quasi-judicial 
tribunal decided, in a case of which it had jurisdiction, that the défend- 
ants in error and those under whom they claimed never had any right 
or title to the land from which they wrongfully removed the coal in 
controversy, and that the plaintiffs in error, or one of them, Eoger 0. 
Evans, had during ail the time after 1880 a right to the possession 
and use, and a préférence right to enter the land, which eventually 
matured into a title. It does not appear to me that there is any oc- 
casion to abrogate or évade the settled doctrine of relation, in order 
to take from those who, according to the unassailable judgment of the 
land department, had a right to this land and its products, and to give 
to those. who never had any such right the coal which the latter 
wrongfully took from it, and which may hâve constituted' its chief 
value. 
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(CBrcult Court of Appeals, Fourth Circuit. May 4, 1897.) 

No. 176. 

1. CoKPOKATioisrs — Afpointment of Rbcbivebb — JnBiBDicTioN — Waivbr of 
Objections. 

An objection to the Jurisdiction of the court to appoint reeelvers for any 
other property of a corporation thaa that upon which the complaining cred- 
Itors claim a lien should be taken In limlne, and Is walved when not ralsed 
nntll after a decree authorizlng reeelvers to sell ail the corporate property. 

a. RECKrvEKS — Time op Appointmbnt — Judgment Liens. 

Judgments against a corporation, obtajned between the entry of an order 
appolntlng reeelvers therefor and the approval of the reeelvers' bonds, cro- 
ate no lien on the property subject to the receivershlp. 73 Fed. 709, afflrmed. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Virginia. 

On September 17, 1892, the Connecticut River Banking Company, a corpora- 
tion of Connecticut, flled its biU of complaint in the circuit court of the United 
States for the Western district of Virginia against the Roekbrldge Company, 
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a corporation of Virginia, and agalnst the Manhattan Trust Company, a cor- 
poration of New York, and F. T. Glasgow, a citizen of Virginia, trustées, alleg- 
Ing that It held, as collatéral seeurlty for a debt due to It by the Rockbrldge 
Company, certain past-due and unpaid flrgt mortgage (séries A) bonds of the 
said Rockbrldge Company, secured by a deed of trust from sald Rockbridge 
Company to the said Manhattan Trust Company and F. T. Glasgow, trustées; 
that, of said flrst mortgage (séries A) bonds, there were outstanding, in ail, 
about $120,000 or $130,000, ot wbtoh no part of tlie principal or interest had 
been pald, and that the said Rodibrldge Company was largely Indebted to per- 
sons other than said mortgage bondholders, and was insolvent and unable to 
pay its debts, and that sults to a considérable amount had already been In- 
stltuted agalnst It, and other sults were threatened; that sald company owned 
large and valuable properties, real and Personal, in the county of Rockbridge, 
but was unable to reallze funds to meet Its defaulted engagements, and its 
offlcers and managers were unable to do anything to relieve it from its em- 
barrassments; and that the Interests of ail parties eoncemed required that the 
Company should go Into liquidation, and Its property and assets be placed lu 
the hands of a recelver, to avoid being wasted by sults, and so that fuU jus- 
tice mlgbt be done to ail parties. The prayer was that the Rockbrldge Com- 
pany and the sald mortgage trustées be required to answer, and that an injunc- 
tlon be granted restraining the Rockbridge Company from ail further acts as a 
corporation, and for the appointment of a recelver of the property and assets 
of the Company, In order that the same mlght be administered under the direc- 
tion and contre! of the court, and that the debts might be collected, and the 
property sold, and the proceeds approprlated, under the direction of the court, 
to the payment of the company's debts according to their priorlties; that ail 
necessary aecounts mlght be taken; and that the elaims of ail parties who 
Bhould come in might be ascertained and adjudicated; and for gênerai relief. 
Subpœnaa were Issued, and the Rockbridge Company and Glasgow were re- 
tumed summoned to the October rule day, 1892, and the Manhattan Trust 
Company to the November rule day, 1892. The matter of the appointment 
of a recelver was, upon notice, set for hearing on October 17, and postponed 
to November 10, 1892, and on that day It was contlnued to the next regular 
term. 

On December 6, 1893, one H. 0. Parsons flled hls pétition In said suit, al- 
leging, in substance, that In hls own rlght, and as président of the Natural 
Bridge Forest Company, hê was the owner of $17,500 of the first mortgage 
bonds ot sald Rockbrldge Company, slmilar to tliose described in the biU, and 
that ail of Mld mortgage bonds were past due and unpaid. And thereupon 
be concurred in the averments and the prayers in complainant's bill, alleglng 
as addltional grounds for the appointment of a recelver that the personalty of 
the défendant company under Its management at that tlme was being ràpidly 
wasted. On December 21, 1893, J. O. Burdett, receiver, flled a pétition stating 
that he was the holder of $5,800 of said mortgage bonds, which were a lien 
upon the property described In the mortgage flled with the bill, and alleging 
that unless a recelver was appointed the assets of the défendant company 
would go to waste, and judgments would be obtalned agalnst It by différent 
credltors. He joined In the prayer of the original bill, and asked, in addition, 
that "the property of said company embraced In the mortgage aforementloned 
be subjected to the lien of said mortgage, and be divided amongst the cred- 
ltors secured therein, and. If your petîtloner's debt should not be fuUy satlsfled 
thereby, that he be allowed to share in the prpceeds, pro rata, of any property 
not embraced in said mortgage, along with the unsecured credltors." On Feb- 
ruary 26, 1894, a simllar pétition was flled by the Glasgow Manufacturing 
Company, settlng forth at great length an open aecount due it by the défendant 
Rockbridge Company, explainlng how a large part of said aecount had been 
paid from the proceeds of certain mechanics' liens, and stating that the re- 
mainder thereof was secured by the hypothecatlon of $14,200 of sald mortgage 
bonds. It was again stated that the défendant company owned valuable real 
and Personal property not conveyed by said mortgage; that It was insolvent,- 
that actions were pending agalnst It which would soon go to judgment, and, 
unless some action was taken, the plalntlffs in sald actions would acquire liens 
on the property "not embraced in said mortgage, glving them priority over ered- 
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Jtors who hâve not Instituted actions at law." The appolntment of a recelver 
was again prayed, and certain affldaylts were flled wlth the pétition In support 
of the allégations tbereln made. 

Thereafter, upon notice to the deifendants, the motion for the appolntment of 
a receiver was renewed on February 26, 1894, and on that day a decree waa 
entered, which, after reclting that it appeared to the court that the appolntment 
of a recelver was necessary, decreed aa foUows: "It Is adjudged, ordered, and 
decreed that J. Lewis Bumgardner and F. T. Glasgow be, and are hereby, 
appolnted as recelvers for sald the Rockbridge Company, and that they shall, 
as soon as praeticable, take possession, and that the offlcers and agents of 
the sald company be directed to give them possession, of ail the property, 
bocks, papers, and assets of the said company, of ail nature and description. 
And the sald recelvers shall, as soon as praeticable, make an Inventory of the 
property and eflfects of the sald company, and shall report the same to this 
court, wlth such suggestions and recommendations as they shall deem best, 
wlth a View to the liquidation of the indebtedness of the sald company. And 
that sald recelvers are authorlzed to, employ such agents, clérical, expert, and 
other assistance as they may deem proper, in order that the property of the 
company may be proteeted, the inventory above directed made, the books of 
the company examlned and written up, if necessary, and such other work done 
as may Imcome necessary In the discharge of their duty. And said receivers 
are directed to coUcct ail debts due the said company, by suit or otherwise,— 
not ineurring the expense of suit, however, on claims known to be Insolvent, 
but only on such claims as they, in their judgment, may deem it best for the 
Interests of the creditors of the company to Institute suit upon; and they also 
shall hâve power to compromise claims on such terms as they both may agrée 
upon. That the offlcers and agents of the said company are hereby enjoined 
and restrained from exercislng any rlghts or control over the property, assets, 
books, and papers of the sald company, and from interfering in any manner 
whatever wlth the control and management of the receivers over and with 
the same. And ail persons who are, or claim to be, creditors of the said 
company, are hereby enjoined and restrained from instituting any suit or suits 
against the said company; and, in case any such suit or suits has or hâve 
been heretofore instituted against the sald company, the further prosecutlon 
of the same Is or are hereby enjoined and restrained. And it is furtlier ad- 
Judged, ordered, and decreed that George B. Sipe, of Harrisonburg, Va., be, 
and he Is hereby, appolnted as a spécial master commissioner of this court 
for this purpose, whose duty It shall be, as soon as praeticable, to take, state, 
and settle (1) an account of the property and assets of the Rockbridge Com- 
pany; (2) an account of the debts and liabilities of the Rockbridge Company, 
and the order of their priorlties; (3) any other matter whieh he may deem 
pertinent, or whlcb any party In Interest may requîre to be specially stated. 
But before exeeutlng the said account the said spécial master commissioner 
shall flrst advertise the tlmes and places of his primary appointments once 
a week for four successive weeks in some newspaper published in the town of 
Harrisonburg, Virginia, and also in some newspaper published in the town of 
Lexington, Virginia, whlch said publication shall be deemed équivalent to Per- 
sonal service of notice on ail parties in interest. And before said J. Lewis 
Bumgardner and F. T. Glasgow, receivers, shall be authorlzed to act under this 
decree, they shall each exécute and file before the clerk of this court their 
bonds, wlth approved personal securlty, and to be approved by this court, in 
the penalty of ten thousand dollars, each separately, payable to the United 
States of America, and conditioned for the faithf ul discharge of hls duty under 
this and ail future orders and decrees of the court in this cause." 

In pursuance of this decree, one of the receivers thereby appolnted flled hls 
bond, wlth sureties, on the 26th day of February, the day of his appolntment, 
and the other receiver flled a similar bond on the Ist day of March following; 
but, as appears from the record, neither bond was approved by the court until 
March 2d. When the decree was entered, actions at law In favor of the appel- 
ants against said Rockbridge Company were pending In the circuit court of 
Rockbridge eounty, Va., and matured for a term of sald court commencing on 
the Ist day of March, 1894. At this time the appellants were not parties to 
this suit, and on sald Ist day of March, 1894, judgments were entered in sald 
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actions at law ta favor of the appellaats. The spécial master, who was 
dlrected to state an aceonnt of the.debts and Uablllties of the Rockbrldge Com- 
pany, showlng the order of thelr prlorltles, on June 3, 1895, filed his report 
He reported certain judgments entered prier to the flling of the blU of com- 
plajnt as liens upon ail the property not covered by the mortgage, but as lo 
the judgments of the appellants whioh were recovered at the March term, 1894, 
whleh commenced on March 1, 1894, and whlch, by Code Va. 1887, {§ 3287, 
3576, dated back, and took efCect as of the flrst day of the term, he reported 
that those judgments were not a lien on the property of the défendant corpora- 
tion not included In the mortgage. The appellants excepted to thls report 
Th« case came on again to be heard on July 22, 1895, and the court ratlfled cer- 
tain afljustments of mechanlcs' lien claims and other lien daims, whlch had 
been reported, and decreed a foreelosure sale of the mortgaged property, author- 
Ized and decreed a sale also of ail the property not embraced in. the mortgage, 
and autijprized a sale 6t the lands In subdivisions and parcels. On Decem- 
ber 12, 1895, the court overruled the appellants' exceptions, and conflrmed the 
spécial master's report, and from that order thls appeal Is taken. 

E. W. Winborne and S. H. Letcher, for appellants. 
Eobt Catlett, for appellees. 

Before GOFP and SIMONTON, Circuit Judges, and MORRIS. 
District Judge. 

MORRIS, District Judge (aiter stating the facts as above). The 
contention of the appellants that their judgments against the 
Eockbridge Company, which bear date as of March 1, 1894, are 
entitled to priority as liens on the company's real estate not in- 
cluded in the mortgage, is based, in the first place, upon the al- 
leged want of jurisdiction in the court to appoint a receiver of 
any of the company's property, except that upon which the com- 
plainants, by virtue of their mortgage bonds, had a lien. It is 
undoubtedly true, and has been decided in many cases, that gên- 
erai oreditors of either an individual or a corporation who hâve 
no judgment or other liens upon the debtor's property hâve no 
standing in equity to interfère with the debtor's possession of 
his property. This rule, and the exceptions to it, are fuUy dis- 
cussed and explained in Hollins v. Iron Co., 150 U. S. 371, 14 Sup. 
et 127; and the effect of failure to bring such an objection sea- 
sonably to the attention of the court is thus stated on page 380, 
150 U. S., and page 128, 14 Sup. Ct: 

"It is urged, however, that this court has sustalned the validlty of proceed- 
Ings and decrees In suits of thls nature in which it appeared that the plaintifCs 
had not exhausted their remedie.3 at law; and the cases of Sage v. Railroad 
Co., 125 V. S. 361, 8 Sup. Ct. 887, and Mellen v. Iron Works, 131 U. S. 352, 9 
Sup. Ct. 781, are clted as illustrations. But, passing by other matters dls- 
closed by the facts of those cases, it wiU be noticed that in neither of them 
was the objection made at the outset, and when action on the part of the court 
was Invoked. Défenses existing In equity suits may be ,walved, just as they 
may in law actions; and, when waived, the cases stand as though the objec- 
tion never esisted. Glven a suit hx whlch there is jurisdiction of the parties. 
In a matter wlthin the gênerai scope of the jurisdiction of courts of equity, 
and a decree rendered wlll be bindlng, although it may be apparent that dé- 
fenses exlsted whlch. If presented, would hâve resulted In a decree of dlsmissal. 
Take the présent case as an Illustration. Suppose the corporation and other 
défendants had made no défense, and, wlthout expressly consenting, had made 
no objection to the appolntment of a receiver, and the subseauent distribution 
of the assets of the corporation among its creditors; it cannot be doubted that 
a final decree providlng for a settlement of the afCalrs of the corporation and 
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a distribution among.credjtors could not hâve been challenged on the ground of 
a want o£ Jurlsdlctlon In the court, and that nctwitUstandluè It appeared upon 
the face of the bUl that the plaintiffs were simple contract credltois, because 
the administration of the assets of an Insolvent corporation is wlthln the jEunc- 
tion of a court of equity.and, the parties being before the court, it bas power 
to proceed wlth such administration. If there was a défense existing to the 
bllls as framed,— an objectioh to the rlght of thèse plaintiffs to proceed on the 
ground -that their legaJ remédies had not been exhausted,— It was a défense and 
objection which must be made in limine, and does not of itself oust the court 
of jurisdictlon. ThJs doctrine bas been recognized, not merely in the cases 
cited, but also in those of Keynes v, Dumont, 130 U. S. 354, 9 Sup. Ct. 486; Kil- 
bourn T. Sunderland, 130 U. S. 505, 9 Sup. Ct. 594; Brown v. Iron Co., 1S4 U. 
S. 630, 10 Sùp. et 604. None of thèse cases question the proposition that. If 
the objection Is seasonably presented, it wîU be effective." 

In' the présent case it is true that the complainants had a stand- 
ing in court for équitable relief only because they had a spécifie 
lien on part of the company's property by virtue of their being 
holdérs of its bonds Secured by mortgage on that property, and 
that, as to the other property of the company, they were simple 
contract creditors. In their bill of complaint and pétitions and 
afiSdavits, they further alleged that ail of the company's property 
was neglected and going to waste, that the company was hopeless- 
ly insolvent and unable to carry ont the purposes for which it 
was organized, and that its personal property had disappeared. 
The bill was flled in September, 1892, but the prayer for the ap- 
pointmënt of a receiver was not acted upon nntil February, 1894. 
No one in the meantime filed any objection, and additional péti- 
tions were from time to time flled by other bondholders, urging 
the court to appoint a receiver. The receivers, having been ap- 
pointed by the order of February 26, 1894, took possession of aJl 
the company's property, and directed notice to be given to ail 
creditors -to file their claims, and the court proceeded to admin- 
ister ail the company's property according to the prayer of the 
bill; that is to say, to couvert it into money to be distributed 
ratably among ail the creditors, according to their respective légal 
priorities. By decree of June 3, 1895, the receivers were author- 
ized to sell ail the property in the manner most conducive to the 
interest of ail parties concerned. So far as the record discloses, 
no one bas ever objected to the jurisdiction of the court to pass 
any one of thèse decrees or orders. The exception of the appel- 
lants do«s not deny the jurisdiction of the court, but complains 
that in the distribution of the assets their judgments are not given 
priority, and allowed as a lien on the property not embraced in 
the mortgage. It seems to us, therefore, that the case stated by 
the bill being within the gênerai scope of equity jurisdiction, and 
the action of the court in dealing with it being within the usual 
exercise of its equity powers, no argument or contention can now 
be based upon the want of jurisdiction, the point not having been 
called to the attention of the court below either in the' exception 
or the assignments of error. Brown v. Iron Co., 134 U. S. 530, 10 
Sup. et. 604. 

The other contention of the appellants is that their judgments, 
having been entered at the March term, 1894, became liens upon 
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the real estate of the company not embraced in the mortgage, just 
as if no receiver Iiad been appointed, because the bond of one of 
the receivers was not flled until March Ist, and the bond of nei- 
ther was approved until March 2d. If this was a case in which 
the rights of the parties depended upon the question of who first 
obtained actual possession of the property, we should feel that 
there was force in the appellants' contention. In Frayser v. Eail- 
road Co., 81 Va. 388, relied upon by the appellants, the question 
of who had the better right was, in substance, a question of pos- 
session. It was a case of foreclosure of mortgage of a railroad, 
in which a receiver was appointed to take possession of ail the 
property, moneys, books, etc., of the railroad company. A creditor 
had obtained judgment before the flling of the bill, and after the 
order appointing the receivers, but befoa:e they flled their bond, 
which was a prerequisite to their entering upon the performance 
of their duties, the judgment creditor had exécution issued, and 
put it in the hands of the sherifE, which, under the statute of Vir- 
ginia, gave him a lien upon ail the personal property of the debtor, 
although not levied on nor capable of being levied on. Pending 
the qualification of the receivers, the court had ordered that the 
company should deposit the money in its treasury in a designated 
bank, to the crédit of the cause. This money was derived from the 
earnings of the road prior to the time the bill was flled. The 
mortgagees had no right to any of the earnings prior to taking 
actual possession, and ail earnings prior to taking possession on 
their behalf belonged to the company, and were liable to be taken 
by its creditors upon exécution. It was held that the receivers 
were not, in any event, entitled to the earnings of the road accrued 
before the bill was flled. And in Edwards v. Edwards (1876) 2 
Ch. Div, 291, cited by counsel for appellants, the question waa 
whether the receivers had first obtained possession. It was a 
case of a bill to enforce a security, and for a receiver, filed by 
the holder of an unrecorded bill of sale. Under the act of par- 
liament, unless the holder of the bill of sale had taken posses- 
sion, or it had been recorded, it was nuU and void, as against ex- 
écutions, if the property remained in the possession of the party 
making the bill of sale. A creditor of the maker of the bill of 
sale had obtained a judgment before the filing of the bill, and, after 
the date of the order appointing the receiver, but before he had 
qualifled himself to take possession by giving bond, the creditor 
levied his exécution. It was held on appeal that it was the plain 
raeaning of the order that the receiver was appointed condition- 
ally upon his giving security, and before that he could not take 
possession; that both parties stood on their légal rights, and the 
judgment creditor had the better right, for the holder of the bill 
of sale haû neither recorded it, nor had he taken possession. In 
Moran v. Sturges, 154 TJ. S. 256, 14 Sup. Ct 1019, it was held that 
physical possession of the vessels in dispute was the test, solely be- 
cause the admiralty court was not a court of concurrent jurisdiction 
with the state court, but, in matters of admiralty cognizance, had sole 
and exclusive jurisdiction, and withheld from seizing property sub- 
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ject to maritime liens only when in the actual physical possession of 
the ofScers of anotber court, and then only to avoid unseemly con- 
flicts. In the case in hand, the property on which the judgment lien 
is claimed is real estate, of which neither the receiver nor the judg- 
ment creditor needed to take actual possession; and the decree ap- 
pointing the receiver, dated February 26, 1894, by its terms took from 
the défendant corporation ail its assets, and was accompanied by an 
injunetion which restrained the officers and agents of the company 
from exercising any control oreir the property, assets, or books 
of the company, or from interfering in any manner with the con- 
trol of the receiTers, and enjoined ail persons claiming to be cred- 
itors from instituting any suits, and from further prosecuting any 
Buits theretofore instituted. The effect of a gênerai receivership 
of a corporation, accompanied by such an injunetion depriving it 
of the means of contesting suits instituted against it, has gener- 
ally, and, we think, properly, been held to preclude creditors from 
prosecuting claims to judgment without leave of the court The 
corporation is left in a situation which makes it inéquitable that 
suits should be allowed to be prosecuted against it. 5 Thomp. Corp. 
§ 6897. The injunetion, by reason of section 720 of the Eevised Stat- 
utes, forbidding injunctions to stay proceedings in a state court, could 
not prevent the appellants from prosecuting their suits and obtain- 
Ing thèse judgments which were by default, but the circuit court can 
détermine the effect which the judgments shall hâve as a lien upon 
property in its custody. Generally the better rule would seem to be 
that, when the court has jurisdiction, the order appointing a gênerai 
receiver for the purpose of liquidation is an adjudication which ope- 
rates as a séquestration of the property of the corporation, and 
especially is this so when it is plain that such is the intention and 
scope of the order; and in such cases to hold that the rights of 
parties are affected by the accident of whether the receiver is able on 
the instant to proffer his bond for approval is illogical. High, Eec. 
§ 151; Beach, Eec. §§ 217, 623; Maynard v. Bond, 67 Mo. 315. The 
receiver is but the hand of the court itself , If the receiver appointed 
does not qualify, auother is appointed. If he dies, his successor 
stands in his shoes. His appointment is only a convenient instru- 
ment in effecting the relief intended. McNuIta t. Lochridge, 141 U. 
S. 327-331, 12 Sup. Ct. 11. 

The sole question before us is the effect of the judgments un- 
der the proceedings in this case. The bill was not only to fore- 
close a mortgage, but was, as well, a gênerai creditors' bill for 
the gênerai liquidation of the company. There was no appeal 
from the order directing the receiver to take the property not em- 
braced in the mortgage, nor from the injunctions prohibiting the 
prosecution of suits, nor from the decree directing the sale of ail 
the property of the corporation, so that ail those adjudications 
stand; and the appellants maintain that, notwithstanding those 
decrees are in force, there was error in denying to them a lien by 
virtue of their judgments. As the judgments were entered after 
the appointment of the receivers and the issuing of the injunetion, 
we do not think it is a material fact that they were entered before 
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the receivers' bonds were perfécted by approval. Maynard t. 
Bond, 67 Mo. 315. To hold that because there was property in- 
cluded in the scope of the bill, and aflected by the receivership, 
■which was not embraced in tbe mortgage, as to which creditors 
could obtain liens by judgments after the appointment of tbe re- 
ceivers, would be to open the door to ail judgments entered before 
the actual sale. We think the better rule is that the appellants 
having had no judgments at the date of the appointment of the re- 
ceivers, but being simple contract creditors, they were represented 
in the suit by the défendant corporation, and their judgments were 
obtained pendente lite. Stout v. Lye, 103 U. S. 66. After obtain- 
ing their judgments they might, by leave, hâve corne into the suit, 
and Contended for such modification of the orders and decrees 
as they could show themselves entitled to, but they did not. They 
accepted what the court had done to protect the property of the 
corporation and administer its assets, and came in on the foot- 
ing of creditors on whose behalf the bill was flled. They excepted 
to nothing, except that their claims were not allowed as liens by 
reason of their judgments. That is the one point we consider 
to be before us, and on that point we are of the opinion that the 
jndgment was entered after the property was in custodia legis, 
and tôo late to obtain a lien. The decree appealed f rom is ai- 
firmed. 



COWBN et al. v. ADAMS et al 

(Circuit Court of Appeàls, Slxth Circuit. PetTHary 8, 1887.) 

No. 367. 

Bquitt Plkadisg— Dbcisios— Consistenct with Pi-eadiko. 

In a suit by the assignées of a legacy to cancel a recelpt of payment 
thereof given by the legatee to the executors, the bill alleged the malîlng 
of the wlU, the death of the testator, the asslgnment of the legacy to com- 
plalnants, and the giving of the recelpt to the admiaistrators by the lega- 
tee, wlthout any payment In fact of the legacy either to him or the assignées 
The bill further alleged that the recelpt was given in pursuance of a com- 
bination between the legatee and the erecutors to defraud complalnants. 
The executors denied any fraudulent combination, and the court found, on 
the évidence, that there was in fact no such combination, but held that 
the recelpt was invalld, because olrtalned by the executors wtthout pay- 
ment of the legacy. EeU, that there was no substantlal Inconslstency be- 
tween this décision and the allégations of the biU. 

On Pétition for Rehearing. For report of prier décision, see 24 
0. C. A. 198, 78 Fed. 536. 

Before LURTON, Circuit Jndge, SEVERENS, District Judge, and 
HAMMOND, J. 

SEVERiENS, District Judge. The défendants, Thomas M. Ad- 
ams and E. 0. Means, as administrators with the will annexed, hâve 
ûled a pétition for a rehearing of this case, apon the following 
grotinds: 
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"First. Because the settlement of October 16, 1890, la decreed to be set aside 
upon grounds not alleged In the blll, and which were therefore not discussed 
by counsel for the petltloners at the argument. 

"Second. Because, upon the question whether the notes of William Means 
are forglven by the flfth clause of the wlU, there Is a clear distinction, over- 
looked by the court, between the note of November 22, 1888, for $45,000, and 
the other notes covered by the settlement 

"Third. The petltloners believe, and are so advised by thelr counsel, that a 
considération of arguments whlch, for the reason aforesaid, were not preseuted 
at the hearing, wlll lead this honorable court to a décision in thrïr favor." 

In the statement of the grounds and arguments appended to 
the pétition, and in support thereof, counsel, in addition to the sug- 
gestion of reasons relevant to the partieular ground flrst stated, on 
which a rehearing is asked, go into a discussion of other matters 
inyolved in the merits of the case, which hâve already been con- 
sidered by the court, and passed upon in the opinion hitherto flled. 
We do not deem it necessary to reconsider those matters, including 
the supposed distinction between the note of November 22, 1888, 
for $45,000, and the other notes covered by the settlement, and shall 
therefore attend only to the spécial matter alleged in the pétition, 
which is substantially this: whether the conclusion which we reached 
ought to stand, in view of the allégations contained in the plead- 
ings. The ground of complaint is that the settlement of October 16, 
1890, between the administrators and William Means, is alleged in 
the bill to hâve been made upon a fraudulent combination with 
William Means for the purpose of defeating the rights of the plain- 
tifls, and not that it was a fraud upon him, as the court appears to 
hâve found it to be, and upon which latter view it is said the con- 
clusion of the court rests; and thereupon it is contended that the 
décision is inconsistent with the allégations of the bill. We do not 
think this suggestion of inconsistency rests upon any solid ground. 
The material facts upon which the complainants' case was founded, 
and upon the proof of which their right to relief was made out, were 
thèse: The making of the will, the death of the testator, the as- 
signment of William Means' legacy to the complainants, and the giv- 
ing of the receipt to the administrators by William Means without 
payment of the legacy, either to him or his assignées. Thèse facts 
the bill avers. Ail the rest was défensive, and the burden of allé- 
gation and proof that the legacy had been paid or validly released 
was upon the défendants. This burden was assumed and the dé- 
fensive allégations pleaded in the answer of the administrators. It 
is true, as stated, that the complainants alleged in their bill that the 
défendants entered into a fraudulent combination with William 
Means by which they attempted to secure his receipt for his legacy, in 
fraud of complainants, and that, in pursuance of said combination, 
William Means executed the receipt; but the défendants denied 
thèse allégations in their answer, and averred: "That the said re- 
ceipt was not executed or delivered, in whole or in part, by reason or 
in pursuance of the pretended fraudulent agreement or combination 
in the bill set np, and that no such combination was ever made; 
and they deny each and every allégation in the bill in respect there- 
of." And throughout they hâve strenuously maintained this aver- 

80 F.— 29 



450 80 FEDERAL REPORTER. 

ment In the briefs filed and at the argument, counsel maintained 
that there was no such combination. This they probably felt bound 
to do in order to resist the effect of the alleged assignment of his 
legacy by William Means to his family, and the decree of the Greene 
county court of common pleas. This court did not flnd that there 
was any fraudvrlent combination between the administrators and 
William Means in making the settlement of October 16, 1890, to 
defeat the rights of the beneflciaries under the complainants' trust, 
and to that èxtent practically sustained the défendants' contention, 
but upon other grounds held that the complainants were entitled to 
recover the amount of the legacy. The grounds upon which the 
court proceeded were strenuously contested, and in the printed and 
oral arguments were fully aiïd elaborately discussed. What the de- 
fendants now contend for is that the complainants, by an allégation 
in the bill which they deny the truth of, and which allégation is 
unproved, ought to be precluded from recovery upon other substan- 
tive and suflBcient allégations of fact which the court has found to 
be established. We think it clear that this proposition cannot be 
maintained, and that, as no other new matter is submitted, the péti- 
tion should be denied. 



DICKEKMAN v. NORTHBRN TBTTST CO. et al. 

(Circuit Court of Appeals, Seventh Circuit. May 24, 1897.) 

No. 844. 

1. COEPOKATtONS— PUKCHABE Oï ProPBKXT BY ISSUES OT' STOCK— OVERVAIiUA- 

TION. 

When a corporation la organlzed to purcha«e several manufacturlng 
plants from persons holding options upon them, the fact that the amounts 
In the stock of such corporation, at Its par value, which are Issued to 
the holders of such options, In payment therefor, are larger than the priées 
fixed on the plants In such options, is not évidence of overvaluatlon of the 
plants In the sale and in the issue of stock. 75 Fed. 936, afflrmed. 

S. MoRTSAGE Seccring Bonds— Forkclosurb. 

In a suit for the foreclosure of a mortgage securlng an Issue of bonds, 
It is not necessary that the bonds should be produced before the court ot 
a master before the entry of a decree of sale. 75 Fed. 936, afflrmed. 

S. Equitt Practice— Intbrvektions— Answbrs and Cross-Bills. 

When persons vrho are not necessary or proper parties to a blll are given 
leave by the court, for the protection of an apparent right, to Intervene and 
file an answer and cross blll, if the cross bill filed under such permission 
violâtes the raies applicable to such bllls, and appears to be an abuse of 
the leave granted to file it, the court wlU wlthdraw Its permission, and 
dismiss the blll, wlthout putting the complalnant to a demurrer. 

Appeal from the Circuit Cîourt of the United States for the North- 
ern District of Illinois. 

, This is a suit brought by the Northern Trust Company, a corporation organ- 
.Ized under the laws of IlUnois, and doing business at Chicago, and Ovid B. 
Jameson, a citizen of the state of Indiana, as trustées, agalnst the Columbla 
Straw-Paper Company, a corporation organlzed under the laws of New Jer- 
sey, to foreclose a trust deed coverlng varions paper-mill propertles given by 
the Columbla Straw-Paper Company to the appellees, to secure the payment of 
1,000 first mortgage gold-bearing bonds of the company for the sum of 
$1,000 each, payable to the bearer or riegistered owner thereof In gold coin, 
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and bearing Interest at 6 per cent peu; annum from the l8t day of December, 
1892, payable half yearly; the Interefet on the bonds belng secured by coupons 
in the usual manner attacbed to the bonds. At the commencement of the 
suit the Columbia Straw-Paper Company was the oaly défendant. During 
the progresa of the cause Harry W. Dlckerman and other persons, minority 
holders of stock In the Columbia Straw-Paper Company, upon pétition to the 
court, were allowed to come in and answer and to file a cross blll. Answers 
were filed setting up collusion and fraud on the part of the Columbia Straw- 
Paper Company and the controUing stockholders, and espeeially in overvaluing 
the varions mill plants and properties upon whlch options were taken and 
whieh were transferred to that company in exchange for its capital stock; 
such Columbia Straw-Paper Company having been organlzed for the pur- 
pose of taking such conveyances, and thus eonsolidating the plants upon which 
options had been taken for that purpose. There were, It seems, some 70 of 
thèse paper-mill properties, sltuated in Illinois and other states. With the pur- 
pose of reduclng expenses, and more economically carrying on the business, 
the Idea was conceived by some of the owners of eonsolidating the varions 
plants under one organization. To that end options were taken running for 
six months, and a new company, to be called the Columbia Straw-Paper Com- 
pany, was organized wlth a capital stock of $4,000,000, with preferred stock 
of $1,000,000, to recelve conreyances of the various plants from the person or 
persons taldng the options, in exchange for the stock of the new company. 
The business, as it had been carried on by the separate mills, each with a 
full set of offlcers and managers, had not been profitable, and the purpose of 
the scheme was to reduce expansés by a consolidation of the various interests, 
and by the organization of a single management. More captai was also 
needed to carry on the business, and this was to be provided by the Issuance 
by the new company of $1,000,000 of gold-bearing bonds to be secured by a 
flrst mortgage upon the Consolidated properties of the new company. The 
plan Is fuUy set forth in the option contracts given by the mill owners. One 
hundred thousand dollars of the bonded indebtedness was to be retired an- 
nually. The mill owners were to be paid according to thelr options, partly in 
cash and partly in the common and preferred stock of the company. The 
money to pay for the mills, and provide the working capital to organize the 
new company and carry into eflfect ail the détails of the pian, including nego^ 
tintions with mill owners and paylng preliminary expenses, was to be furnished 
by the party taking the options. This party was to procure and convey to the 
company a good title to the property named in the options, and give the new 
company a working capital of $200,000, and the company in return was to 
transfer to the party so taking the options ail the stock and bonds of the com- 
pany. This arrangement was perfected and oarried out by written contract 
between the company and Eraanuel Steln, contained in the record. Some or ail 
of the options in the flrst instance were given to Philo D. Beard and Thomas T. 
■Ramsdell, both of Buffalo, who transferred them to Stein. Stein, according 
to the contract, transferred ail of the options to the company in exchange for 
its stock; but the stock called for by the options, and whlch was to go to 
the various companies who had given the options, was delivered by the com- 
pany to the mill owners upon the order of Steln. Ail the other stock was de- 
livered by the company to Steln, who converted the bonds, and from the pro- 
ceeds made the cash payments for the mills and $200,000 to the company. 
Some of the stock was used in paying for the miUs as agreed, some was used 
in payment for assistance to promoters of the enterprise in obtaining options, 
and some to pay commissions on sale to thlrd parties of bonds, to lawyers for 
services, and to pay travellng and incidental expenses. In disposing of the 
bonds it was found necessary to give the purchaser of each $1,000 a bonus of 
$200 in addition of the preferred stock, and $400 in the common stock, of the 
company. Ail the bonds were sold in this way to àny one who would buy 
them. The sum of $200,000 of the proceeds was handed over by Stein to the 
company, and the balance used in paylng for the plants. Of the $1,000,000 
preferred sto<2k, $629,000 went to the mill owners and $200,000 to the pur- 
ehasers of bonds. Of the common stock, $1,258,000 went to the mill owners, 
and $400,000 to purchasers of bonds. Some of the remainder went to Stein 
for services, and some was retransferred to the company under a modlflcatioo 
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Bgreement between hlm ûd the company. In this way the companj acqulred 
atlé to 39 mlll plants oUt of 70 then in existence In the district coverlng the 
new entei^Hlse. As before stated, the appellants are minorlty stûckholders 
In the Columbia Straw-Paper Company, having In the aggregate 785 of the 
10,000 shares of the prefeited stock of the company and 1,070 of the 30,000 
shares of the common stock. The answer of appellants to the original blU 
for foreclosure admlts that 1,000 bonds of the company were sold and pald 
for at par, $1,000 for each bond, by the parties who purchased from Steln. 
Thls Is also shown by the évidence. Thèse are the bonds In suit, ànd to secure 
whlch the company gave Its deed of trust for the various mlll propertles con- 
veyed to It, whleh it was the purpose of the suit to foreclose. Àfter the new 
entérprise was launched, the panlc and hard tlmes came on, business was inter- 
rupted and broken up, and the company unable to meet Its obligations. De- 
fault was made in the payment of the principal and Interest of the bonds. 
Indeed, no portion, either of principal or interest, has ever been paid. The 
proofs are quite volumlnous, but perhaps the above statement wlU be sufflclent 
for the purposes of this opinion. As stated, the Columbia Straw-Paper Com- 
pany was the only défendant in the original bill to foreclose. Its answer 
vlrtually admitted the facts set out in the blU, and confessed Its Inability to 
pay. Subsequently Dickerman and the other stockholders who are hère as 
appellants came In by pétition and obtained leave to défend. .The theory of 
tnelr answer was that there was a fraudulent overvaluation of the property 
transferred to the company; that ail the bondholders had acquired stock of the 
company without payment therefor, or that they were assignées of the bonds 
With notice of thèse facts; that they were still Indebted to the company for 
the stock; and that the court should ascertatn the amount of such Indebtedness, 
and set off the same agalnst the bonds. Substantially the same matters were 
set up by cross bill. The case was referred to Henry W. Blshop, master in 
Chancery, to take the proofs and report to the court, whlch he dld. By thls 
report the master found ail the issues in favor of the complainant and against 
the défendants; that the bonfls had been made and dellvered as alleged; that 
they were valld obligations agalnst the company; that default had been made 
by the nonpayment of principal and Interest; that the défendant company was 
Insolvent and unable to pay its debts; that on or about January 22, 1895, an 
exécution was duly sued out against the property of the company upon a 
Judgment agalnst the défendant by one James Flanagan, before George W. 
tJnderwood, justice of the peace, which stlU rcmalned undischarged; and that 
by reason of the premises, and as provided in the 'deed of trust, the com- 
plalnants had declared the principal and interest secured by the sald 1,000 
bonds, of the aggregate face value ctf $1,000,000, to be Immediately due and 
payable, and that they had been requested in writing by the owners of more 
than one-third of the bonds to enforee the provisions of the deed of trust and 
the security created thereby. The report further flnds that the contention ot 
the défendants, who are now the appellants, that the proeurement of the Flana- 
gan Judgment was the resuit of collusion with the company, is not supported 
by the testimony. Ail the other Issues were found in favor of the complaln- 
ants. Thls report was filed on April 15, 1896, and two days after the opinion 
of the court was rendered, and a decree signed overruling the exceptions to and 
afflrming the master's report, and orderlng a foreclosure and sale In accord- 
ance with the prayer of the bill. 

Otto Gresham and John S. Cooper, for appellant 
Charles A. Dupée, for appellees. 

Before WOODS and JEIO^INS, Circuit Judges, and BJJKS, Dis- 
trict Judge.^ 

BUNN, District Judge (after stating the facts as above). Upon a 
careful perusal of the record and testimony, we find no error in the 
conclusions of law or fact, and think that the decree of the cir- 
cuit court should be affirmed. The défendants seem to hâve failed 
whoUy in making good the allégations contained in the answer. The 
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principal questions disCussed, and on which the case turned in the 
court below, seemed to be: Whether there was any fraud or collu- 
sion practiced in the organization of the company and the issuing of 
the stock; whether stock was issued withoht considération, and has 
not been paid for; whether there had been a fraudulent overvaluation 
of the property and différent mill plants conyeyed to the défendant 
company under the options taken by Stein, and, if so, whether those 
défendants, who are the appellants hère, being simply stockholders 
in, and not creditors of, the company, were in a position to urge such 
matters in défense to defeat the foreclosure of the mortgage or deed 
of trust given by the company to the trustées to secnre the H,000,000 
of bonds, on sale of which the money was raised to put the new enter- 
prise upon its feet. The main question is whether there is any lia- 
bility on the part of the stockholders in défendant company which can 
be enforced in this proceeding or set up as a reason for defeating the 
foreclosure. We are of opinion that thèse contentions made by the 
défendants were properly overruled. The prime diiBculty was in 
the lack of évidence to support the allégations of the answer. There 
was no CTidence of any fraudulent overvaluation or of issuing stock 
without considération. The consolidation of the plants and the or- 
ganization of a new company was an experiment entered into for the 
supposed benefit of the varions owners. 

Assuming that the stock of the new company was of par value, 
and that the plants were worth only the priées flxed upon them in the 
several options, of course there would appear to be an overvaluation 
in the sale. But this is an assumption that would scarcely be war- 
ranted. Probably there was not much market value for the stock, 
especially the common and unpreferred stock. It was supposed that 
the new enterprise would make the plants more valuable, so that the 
value of any plant before the transfer would not be évidence of its 
value after the consolidation should be completed. Every one inter- 
ested proceeded with his eyes open, and it was entirely compétent 
to make such a contract as they might agrée upon. There was no 
compulsion practiced and no évidence of fraud. The mill owners 
could set such valuation upon their plants as they chose, or as they 
could agrée upon with those taking the options. The holders of op- 
tions and the new oompany, in the absence of fraud, could do the same 
thing and make such bargain for the transfer as they saw fit. Thèse 
owners wanted money. They wanted more capital. They wanted 
to lessen the expenses of conducting the business. The scheme by 
which this money was to be raised was to issue bonds upon a flrst 
mortgage security, and induce capitalists to buy them. The money 
was parted with on the faith of thèse bonds, which were negotiable, 
though even this is disputed by the counsel for appellants. The 
answer, however, to this contention is that an inspection of the bonds 
themselves shows them to be negotiable. But whether they were or 
not does not affect the right of complainants to a foreclosure. The 
company issued thèse bonds with fuU knowledge of what it was doing, 
and upon fuU considération of the beneflts to be derived to it and to 
the stockholders by such a proceeding. They were paid for at the 
face value. The company has had the money. Is there any good 
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reason why it should not pay? Are minority stockholdera, who knew 
ail about the proceeding, in any position to exclaim against the pay- 
ment or against the proceeding to foreclose? It is a naere question 
whetlier the discontent of a few stockholders can defeat the foreclo- 
sure of a mortgage legally and properly given by the Company, by the 
consent and understanding of ail concerned, to induce capitalists to 
advance the money to set the enterprise of consolidation upon its feet 
and enable it to do business. Possibly Stein received more for the 
part he performed in obtaining options and promoting the new 
scheme than he was entitled to. Whether he received more than an 
adéquate compensation for his labor and expansés would be a matter 
of opinion. However that may be, it is difûcult to see how the rights 
of the bondholders to foreclose the trust deed can be afEected by 
such a considération. He received what the parties had agreed he 
should receive. There was no fraud and no collusion, as is alleged 
in the answer. Ail parties representing the différent interests went 
into the enterprise with their eyes open. They ail wanted the 
$1,000,000 to set up the new concern, and there seems no very good 
reason why the company should not pay, or why the foreclosure should 
not obtain. There was no coneealment or misrepresentation. The 
terms of the options, the value of the diflerent properties, the condi- 
tions of payment, and ail other material facts were open and accessi- 
ble to the Company and to each stockholder. As was said by the cir- 
cuit judge in his opinion: "The Columbia Straw-Paper Company 
parted with its capital stock for what was agreed to be the value of 
that stock. The property which Stein contracted to give, and which 
he did give, or cause to be given, to the Columbia Straw-Paper Com- 
pany, was what that company agreed to accept for its stock. In that 
transaction the Columbia Straw-Paper Company was in no way 
wronged. It can hâve no action to reeover on the theory that the 
stock has not been paid for, nor can any discontented stockholder as- 
sert such right for the Columbia Straw-Paper Company as against any 
other stocldiolder." 75 Fed. 936. The suit is not prosecuted on 
behalf of creditors, and there is therefore no question hère of the 
liability of stockholders, Not only was there no évidence introduced 
to impeach the valuation of the properties transferred to the com- 
pany, but évidence was introduced by the appellees showing the fair- 
ness and justice of the valuation, and the flnding of the master and 
the court upon thèse questions is fuUy sustained by the évidence. 
Even if there had been an overvaluation, that would not affect the 
resuit. No doubt, in an action by a créditer against a stockholder, 
a gross and obvions overvaluation of property conveyed to a corpora- 
tion in considération of an issue of stock would be strong évidence 
of fraud, as was held in Coit v. Amalgamating Co., 119 U. S. 343, 
7 Sup. et. 231. But this is not an action by a créditer against a 
stocWxolder, nor is there an évidence of a gross and obvious overvalua- 
tion or any overvaluation at ail. 

Another contention made and decided in the court below was that 
the bonds should hâve been produced before the master. It was al 
leged in the original bill that "ail of the 1,000 bonds, of $1,000 each. 
with the coupons attached, were duly issued, negotiated, and sold, 
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and are now outstanding and valid obligations of the défendant 
Oolumbia Straw-Paper Company, and the same, with the coupons 
annexed thereto, hâve corne into the possession of, and are now held 
by, a large number of persons who hâve become the owners thereof"; 
and this was admitted by the défendant company in their answer. 
The testimony for complainants shows that the bonds described in the 
mortgage were certifled and issued by the défendant company; that 
the company had not paid any of them; that the interest coupons 
due January 1, 1895, hâve not been paid. The master found that ail 
the issue of said 1,000 bonds was negotiated and sold, and is now out- 
standing, and is a valid obligation of the défendant company, and that 
they were due and unpaid. The court also so found and ordered a 
sale unless payment was made within a specified time. The trus- 
tées were not the ôwners of the bonds, or any part of them, but 
they were mortgagees in possession, and had power, under the trust 
deed, to enforce the lien by foreclosure and sale. In thèse cases, 
where bonds iSsued by railroads or other large corporations on a 
large scale, and held in trust by trustées, but really owned by per- 
sons in many parts of the civilized world, it has not been the prac- 
tice, nor would it be practicable, to require the bonds to be pro- 
dnced before the court or master before a decree nisi is entered. 
The practice has uniformly been to enter a decree of sale without 
the production of the bonds. Of course they cannot be paid or 
share in the proceeds of sale until brought into court for payment 
and cancellation. In many cases years elapse after a decree is en- 
tered before ail the bonds are brought in, the money lying in the 
registry of the court awaiting their présentation for payment, and 
in some cases ail the bonds are never produced or paid. If the rule 
required ail the bonds to be produced before the court or master 
before a decree for sale could be made, it would in many cases be a 
practical déniai of justice. No such practice has ever obtained to our 
knowledge. The sale is made for the beneflt of ail properly con- 
cerned. The decree is not final as to the persons or debts entitled 
to share in the proceeds. When the time for distribution arrives, 
any creditor may challenge the title of the claimant of any bond pre- 
sented. The course of proceeding in such cases is properly indicated 
in Toler v. Eailway Oo., 67 Fed. 168; Guaranty Trust & Safe-Deposit 
Co. V. Green Cove Springs & M. R. Co., 139 U. S. 150, 11 Sup. Ct. 512. 
Another contention of the appellants is that there is no évidence 
of a demand for the payment of interest. But no demand was nec- 
essary. It is apparent that the interest was due, and had not been 
paid, and, under the conditions prescrîbed in the trust deed, the trus- 
tées declared the principal and interest owing to be immediately 
due. The condition broken was that, if a distress, attachment, gar- 
nishment, or exécution be respectively levied or sued ont against the 
chattels or property of such company, and such company shall not 
forthwith remove or discharge or pay the same, the trustées shall 
hâve power to déclare the principal and interest due. Upon this 
breach of condition the trustées had declared the principal and inter- 
est owing upon the bonds to be immediately payable. No other 
demand was necessary. The complainants' testimony also shows 
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that tlie intereat coupons falling due June 1, 1894, December 1, 1894, 
and June 1, 1895, had not been paid, and the answer of the défend- 
ant Company adniitted tbat they had not been paid. It is alao said 
there is no évidence that one-third of the bondholders requested in 
writing the trustées to déclare the principal and interest due and 
payable, but there seems to be no lack of évidence in the record to 
support the finding in this respect. 

It is also contended by appellants that the taking of the Flanagan 
judgment, and the issuing of exécution thereon, was not sufiBcient 
ground on which to déclare the principal and interest of the bond» 
due, because the judgment was obtained by collusion, and was not 
a sufficient ground under the provisions of the trust deed. We can 
see but little force in this objection. The défendant had defaulted 
in the payment of its interest due on the bonds. ' Flauagan was one 
of the bondholders residing in New York. He sent six coupons own- 
ed by him for collection, which, not being paid, were put into judg- 
ment by one LefiGingwell acting for him. Execution was issued upon 
the judgment, which not being paid, the trustées declared the bonds 
due and payable. The company was insolvent and unable to pay, 
aud made no résistance to, the obtaining of the judgment and issuing 
of exécution. But there is no évidence of collusion in the record. 
Nothing was done either by Flanagan or the company which they had 
not a right to do. The failure to discharge the judgment and exécu- 
tion was clearly a breach of the conditions of the trust deed which 
authorized the trustées to déclare the entire debt due, and proceed 
to foreclosure. If the company could hâve kept up its interest, ail 
this would hâve been avoided. But being insolvent, and wholly un- 
able to pay its accruing interest, thèse objections seem somewhat of 
a technical character, in the ligbt of thèse facts. 

There are some other minor objections made to the decree which 
are çontaîned in the brief of counsel, but which were not urged upon 
the oral argument. We hâve carefully considered them ail, and 
think they should be overruled. There is but one more contention 
that we care to notice speciflcally, and that is this: That it was an 
error, for which the decree should be reversed, for the court to strike 
the appellants' cross bill from the files. But the answer to this .ob- 
jection is that the appellants were not made défendants, and only 
came in and were allowed to intervene by permission and order of the 
court. The cross bill was not an original proceeding on their part. 
Stockholders are not necessary parties in a bill against the corpora- 
tion to foreclose a trust deed. They are only allowed to come in 
under leave of the court, where fraud on the part of the bondholders, 
trustées, or other parties has occurred which would affect the right 
of the trustées to foreclose. Thomas v. Eailroad Co., 109 U. S. 526, 3 
Sup. et. 315. Appellants were not creditors, and constituted but a 
very small part of the stockholders. The court, upon pétition, per- 
mitted them to. become défendants, and put in an answer and cross 
bill, upon the supposition that their answer might show a state of 
facts which would defeat or qualify the right of foreclosure. The 
substance of the answer was, as before stated, that the bondholders 
had acquired their stock without paying for it, and were indebted 
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to the Company for it, and that there was a fraudaient overvaluation 
of the property. The answer was filed on May 18, 1893, and the cross 
bill on the same day. The matters set up in the cross bill were the 
same, being substantially identical in averment and phraseology with 
those set up in the answer, and were clearly matters of défense. 
There was therefore no need of a cross bill, and to' file such a one 
was an abuse of the leave given by the court. For thèse reasons 
the court was amply justified in withdrawing its permission and 
striking the cross bill from the files. This practice is recognized 
and fùlly sustained in Forbes v. Eailroad Co., 2 Woods, 323, Fed. Cas. 
No. 4,926. There was a motion to set aside an order allowing par- 
ties to intervène as défendants and to file an answer and cross bill. 
The intérveners having, as the court thought, presented a prima facie 
case, orders were made in accordance with their request. The com- 
plainant moved to vacate the order, and the question was raised 
whether the applicants should haye been allowed to intervène. The 
court says' 

"It Is questtonable whether, In any case where suit l8 propeily Instituted 
against a corporation, a stockholder of that corporation can, even on a sugges- 
tion of fraud on the part of Its offlcers, corne in by way of interrention as a 
party to that suit and seek to defeat or control the proceedlngs. An original 
bill rather seems to be the proper mode of proceedlng. And It Is In the dis- 
crétion of the court whether or not to permit the stockholder to become a 
party défendant In any case where he Is not made such by the bill, and, as It 
Is held to be an extrême remedy to be admltted by the court with hésitation 
and caution, I think I ought not to hâve allowed it In this case, and ought now 
to wlthdraw the order for such allowance. The orders (or leave to Inter- 
vène and file answers and cross bills wlll he vacated." 

The case of Betts v. Lewis, 19 How. 72, relied upon by appellants, 
is not in point. That was an original bill filed in the district court 
for the Northern district of Alabama, having the powers of a cu-cuit 
court, to charge a legacy on property alleged to hâve come to the 
hands of the respondents, and to be chargeable with its payment. 
After answer had been filed, and while exceptions to one of the an- 
swers were pending, the respondents moved to dismiss the bill for 
want of equity, and the court ordered it to be dismissed. This was 
making a motion to dismiss an original bill for want of equity to take 
the place of a démarrer, which if allowed the court might, and ordi- 
narily would, grant an amendment to cure the defect, if it were cura- 
ble. It was an original bill, which the complainants had a right to 
bring without any leave granted by the court. But the rule, as we 
hâve seen, is différent in regard to cross bills which are filed under 
permission. That permission présupposes that the matter of the 
cross bill will be germane to the original bill, and such as could not 
be set up by answer. And if when the cross bUl is filed it appears 
to violate ail thèse raies, and to be an abuse of the leave granted by 
the court, the court will wlthdraw the permission and dismiss the 
cross bill, instead of putting the complainant to his demurrer. This 
practice seems to be entirely rational and Just, and such as a court of 
equity will approve. The cross bill was not germane to the original 
bill, which was simply to foreclose a mortgage. It alleged a fraudu- 
lent overvaluation of property by the company and by directors and 
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stockholders; that the contract under which the bonds were issued 
was fraiidulent and voidj and that the bonds and mortgage were void, 
— ail of which was matter of défense, and had been set up in the 
answer, It also alleged a liability on the part of the bondholders, 
or some of them, as stockholders, which if it existed at ail could only 
be enforced at the instance of creditors, in a suit to which ail stock- 
holders were parties. This was not germane to a bill to foreclose 
a mortgage. If two answers setting up the same matter had been 
put in, no one would question that one of them should be struck out, 
and the labeling of one as a cross bill does not change the rule. A 
cross bill, being an auxiliary bill merely, must be a bill touching mat- 
ters in question in the original bill. If its purpose is différent from 
that of the original bill it is not a cross bill, eventhough the matters 
presented in it hâve a connection with the same gênerai subject 
(Crosse v. De Valle, 1 Wall. 1) ; and a cross bill setting up no défense 
except what could be set up by answer will be dismissed (Investment 
Corp. V. Marquam, 62 Fed. 960). We are satisâed that the record 
discloses no error, and that the conclusions of fact and law found by 
the court below are fully sustained by the évidence. The decree of 
the circuit court is aflSrmed. 



GODKIN V. OOHN et al. 

(Carcult Court of Appeals, Seventh Circuit May S, 1897.) 

I No. 307. 

1. Public Lands — Mistakb in Land Patent. 

Where, by mistake arising from the erroneous numbering of lots upon a 
plat In a local land office, lot "No. 2" was described In entrles and In pat- 
ents as "No. 4," and "No. 4" was described as "No. 2," and thèse mistakes 
ran through successive conyeyances of both lots, none of the purchasers 
being misled thereby as to the lot he was actually pmchaslng, but being 
merely mistaken as to its proper désignation, the mistake may be corrected 
as against one who, with knowledge of the mistake, flnally purchased lot 
"No. 4," haYing it conveyed to him as lot "No. 2," with the fraudulent pur- 
pose of claimlng according to that description. 

a samb. 

A remote grantee of the original patentée of lot No. 2, erroneously de- 
scribed as lot "No. 4," may avail himself of the mistake, as each grantee 
should not be required to proceed by separate bill against hls immédiate 
grantor. 

8. Same— Lâches. 

The fact that nearly 24 years elapsed after the original mistake before 
the flUng of the bill to correct the error does not constltute lâches, nelther 
the défendant nor any of his grantors having been prejudiced by the delay, 
and there having been nothing to put plalntiff or hls grantors on Inquiry as 
to the mistake until the assertion of the adverse claim, after which plaln- 
tiff proceeded with diligence. 

4. Limitation. 

As it was not possible for the original patentée, under whom plalntiff 
claims, tp assert hls right as long as the légal title remalned in the United 
States, the sovereign being exempt from suit, the limitation of 10 years pre- 
scribed by Rev. St. Wis. | 4221, did not begin to run until the conveyance 
of the légal title to the patentée under whom défendant claims. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Wisconsin. 
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This Is a bill In equlty, filed In the court belo'W^ by John Godkln, the appel- 
lant hère, as complalnant, which stated, In substance, the foUowlng facts: On 
June 10, 1896, Crosler Davidson, being the owner of mllitary land warrant 
numbered 93,834, issued by the United States under the act of congress of 
March 3, 1895, applied at the United States land office at Stevens Point, In the 
State of Wisconsin, to locate in satisfaction of the warrant ail that portion of 
section 12 in township 41 N., range 9 E., lylng north of the east and west 
center Une of the section, and east of the lalje which indents the northern por- 
tion of the section (called for brevity the "northeast quarter" of the section, 
although the land covers ail of that quarter section and some other land lylng 
In the northwest quarter section between the northeast quarter section and 
the lake). The reglster and recelver, upon such application, caused to be wrlt- 
ten upon the plat of thé lands in their office, and upon the lands so designated 
by Davidson, the foUowlng: "Land Warrant No. 93,834. Act 1855. R. and 
E, No. 10,577. June 10, 1869,"— and thereupon filed an appUcatlon for such 
location, signed by Davidson, certified and attested by the reglster and recelver 
In the usual form of such applications, and asserting that the location was 
correct, and in accordance with law and Instructions (referring to the Instruc- 
tions of the commlssloner of the gênerai land office issued May S, 1855, which, 
among other things, contalned the following: "Each warrant is to be dls- 
tlnctly and separately located upon a compact body of land"). The foUowlng 
Is a plat of section 12: 



nouth. 




SOUTH. 



Tbe nnmben refenvâ ta aa "msrk«d in red ink" ara «ndOBed in parenth«Ba«; tli* nd Unw being 
•ndlcated by dott«d Unes. 
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The numljers of the lots aa noted uçpn the plat In the gênerai land offlce are 
marked In red Ink; as they appear iipon the plat in the local land ofilce in 
blacis Ink. The land inelosed by the red Unes is a compact body of land, upon 
whlch DaTldspn deslgned to locate under the land warrant, and the land whlch 
the reglster and receiver understood he had loeated under such warrant, and 
which they intend ed to describe in his application, and to certify as being 
loeated. Thèse lands contalned two full 40-aere lots, and, adjolning upon the 
west, twp fractional lots, running westerly to the shore of the lake. The 
northerly fractional lot contained 35.60 acres and the southerly one 56.50 acres, 
aceording to the govemment survey. The whole of the land embraced withln 
the red Unes contained 172 acres, whlch, being 12 acres in excess of the quan- 
tlty of land to which Davidson was entltled under the warrant, he was re- 
quired to pay and did pay to the register and receiver, in cash, the govemment 
price for the excess of 12 acres, and took a receipt therefor. In the applica- 
tion made out by the receiver and signed by Davidson, the land was described 
as the "east %> northeast %, and lots one (1) and four (4) of section No. 12, in 
townshlp forty-one (41) north, of range nlne (9) east, in district of lands subject 
to sale at the land offlce at Stevens Pohit, WIsconsin, containlng 172 acres." 
The southerly one of the two fractional lots was described in the application as 
"lot four," Instead of by Its correct number, "lot two," through clérical error 
by the register or receiver, or by some clerk In their service. The appUcation 
was forwarded to the gênerai land offlce, and upon July 1, 1870, a patent vms 
duly issued by the United States, conveying to Orosier Davidson lots 1 and 4, 
and the E. % of the N. B. ^^4 of section 12, In town 41 N., of range 9 B. The 
error in deseriblng lot 2 as lot 4 arose from the error of thé local land offlce in 
enterlng the location, and from mistalsingly reportlng the location and purohase 
as conveying lot 4 instead of lot 2. This patent bas never been dellvered 
to Davidson, or to those clalmlng under him, but still remains in possession 
of the govemment offlcers. The words, figures, and letters appearlng upon 
the drawlng are fac-similés of the original words, figures, and letters which the 
register and receiver caused to be written upon the govemment plat in thelr 
offlce at the time Davidson made his location; and such words, figures, and 
letters show that the lands embraced in the red Unes were loeated under war- 
rant No. 9,334, Issued under act of 1855, and that the lands so loeated were 
intended to be described in the register and receiver's dupUcate receipt No. 10,- 
577, issued June 10, 1869. There is in section 12 a fractional lot 4, but it is 
not contiguous to or adjolning any lands in the N. B. ^4 of the section, but 
appears in the drawlng in the N. W. 14 of the S. W. % of the section; contains 
onîy 31.30 acres of land aceording to the govemment survey, and is separated 
from the E. % of the N. E. % and lot 1 of the section by two fractional lots; 
so that, if the land warrant had been loeated in fact as described In the appU- 
cation and patent, the location would cover but 147.20 instead of 172 acres, 
and the land Warrant in such case would not hâve been loeated upon a com- 
pact body of land aceording to the instruction of the commlssioner of the 
gênerai land offlce. By an error of some clerk In the service of the United 
States, lot 2 was erroneously numbered upon the govemment plat fumished 
by the United States to the register and receiver, and by them kept in the land 
office at Stevens Point, by entering thereon the figure 4 as its number, and a 
Uke error was made in numbering lot 4 by entering thereon the figure 2, and 
that appears upon the plat stlU preserved in the local land offlce now loeated 
at Wausau. Davidson and wife conveyed to Parry, Ross, and Oockburn, Au- 
gust 3, 1871, by warranty deed wlth the usual covenants. March 22, 1872, 
Parry, by Uke deed, and for a valuable considération, conveyed his interest 
to Cockbum and Ross; and on August 28, 1875, Oockburn, by a Uke war- 
ranty deed wlth the usual covenants, and for a valuable considération, con- 
veyed his Interest to Ross. On Septernber 28, 1892, Ross Hkewise conveyed to 
Benjamin Godkin and John Godkin, and on March 17, 1891, Benjamin God- 
kin, by Uke warranty deed wlth the usual covenants, and for a valuable con- 
sidération, conveyed to John Godkin, the complainant and appellant. AU the 
grantors and grantees Intended to describe In thelr several deeds the land ap- 
plled for and Intended to be entered by Davidson, and Intended that the same 
should be conveyed by each of thèse deeds; but, misled by the error and mis- 
take chargea, and foUowing the description glven to the lands by the roceiver 
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and reginter, descrlbed as lot 4 fhe southerly lot of the two lots west of tbe 
E. % of the N. E. %, Instead of descrlblng it as lot 2. Assessors of the state 
of Wlsconsln, whose duty It was to enter taxable real estate upon thelr assess- 
ment roUs in regular order as to lots and blocks, sections and parts of sections, 
up to and including tbe year 1877 (with the exception of the year 1876), as- 
sessed the property accordlng to the description that appears in the deeds. In 
the year 1876 there was no lot 4 assessed as a part of the N. B. 14 
of section 12; but a lot 2 was assessed, which Koss, the then owner of the 
N. E. 14. belng misled by the error of the United States oflBcers, did not recog- 
nlze by that description as part of the N. E. ^ of the section, and through 
mlstalie, and by being misled, failed to pey the taxes levled in that year. For 
the same reason taxes assessed upon a portion of the N. B. 14 were an- 
pald in 1882; but Davidson and his grantees Intended" in good falth to pay 
the taxes in each year, and attempted so to do, and would ao hâve done but for 
the fact that they dld not recognize the entry of the lot In the assessment in 
the tax roll by any other description than lot 4. The défendant Cohn once 
clalmed some tltle or interest in lot 2 under tax deed issued to one Gillett upon 
tax sales of lot 2 for the years 1875 and 1882, In whlch years the légal tltle 
to lot 2 was stiU vested in the United States. Cîohn obtained from Gillett a 
conveyance of lot 2 on December 29, 1891, but the complainant avers upon in- 
formatidn pid belief that Cohn dld not Intend to rely thereon as a tltle to 
lot 2, but bases his clalm upon certain other conveyances, now to be stated. 
On October 20, 1885, one Dunfleld applied to the local land office to purchase 
from the United States a fractlonal lot In section 12, being the N. W. % 
of the S. W. 14 of that section, the correct number of which lot Is 4; but, 
Dunfleld and the register and receiver believlng that its number was 2, it was, 
through mistake, descrlbed as lot 2 in the entry, and purchase then made by 
Dunfleld, and in the record of the register and receiver touching such entry and 
pnrchase, and in thelr report thereof to the govemment. The entry of Dun- 
fleld was noted upon the defectlve plat upon the N. W. %, whlch upon the 
plat bears the number 2 Instead of the correct number, 4. Dunfleld de- 
Blgned to purchase, and in fact pald for, 31.70 acres of land,— that being the 
number of acres chargea agalnst him by the register and receiver In the entry 
(whlch Included other lands) as the acreage of the land erroneously descrlbed 
In the entry as lot 2; that amount belng the correct area of lot 4 in the section 
accordlng tp the govemment survey. Thereafter, on July 30, 1886, a patent 
was Issued by the govemment to Dunfleld, conveying lot 2, which patent ha» 
never been delivered, but is stiU in possession of the govemment offlcers. 
Dunfleld never claimed the ownership or title to any part of the N. B. 14 of 
the section, but always claimed the ownership and title to the K. W. % of the 
S. W. % of the section. On November 24, 1885, he sold the land to one Thomas 
B. Scott, slnee deceased, conveying It by warranty deed, whereln he descrlbed 
the land both as lot 4 of section 12 and as the N. W. % of the S. W. % of that 
section. After the death of Thomas B. Scott, Walter A. Scott, his devisee in 
trust, thinklng the correct number of the lot to be lot 2, obtained a quitclalm 
deed of the same from Dunfleld on February 1, 1888, the lot belng thereln de- 
scrlbed as "the northwest quarter of the southwest quarter of sald section 
twelve (12)," and as lot 2 of that section. Thèse conveyances were duly re- 
corded In the proper office In the years 1886 and 1888. Walter A. Scott, trustée, 
by deed dated June 20, 1891, recorded July 1, 1891, conveyed to Thomas B. 
Scott, an heir of Thomas B. Scott, deceased. By deed June 29, 1891, recorded 
July 2, 1881, Thomas B. Scott conveyed to Walter A. Scott. By deed dated 
June 20, 1891, recorded July 6, 1891, Walter S. Scott conveyed to Cassle S. 
Cushing. By dieed dated May 4, 1892, recorded May 17, 1892, Cassle S. Oush- 
Ing conveyed to Walter A. Scott and Thomas B. Scott. In each and ail of 
thèse conveyances the lot was descrlbed as the N. W. % of the S. W. % of 
the section, and as lot 2 of that section. lot 2 of section 12, east of the lake, 
was a valuable pièce of land. Up to the wlnter of 1892-93 its chief and almost 
«ntlre value conslsted In the plne tlmber growlng thereon, which alone was of 
the value of $17,000. Lot 4, belng the lot in the N. W. % of the S. W. %, 
and Bouth of the lake, was also chiefly valuable for its phie tlmber, but was 
never worth, with the plne tlmber thereon, to exceed $400. None of the grantees 
ta the deeds descrlbed, derlvlng tltle from or nnder Dunfleld, erer claimed any 
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rtght or bwnershlp In any part of the N. E. % of section 12, but they eaeh and ail 
belleved and understood that the title derived by them from Dunfleld Vas a tltle 
to the N, W. % of the S. W. % of that section, and clalmed tltle thereto. 

The défendant Cohn, havlng ascertalned the error whlch had been eommltted 
In the location by Davidson and entry by Dunfleld, and that they had eaeh 
obtàlned the tltle froni the government to land whlch they had net purchased, 
and that they and thelr grantees, respectlvely, were ignorant of the fact, and 
that Dunfleld, Thomas B. Scott, and those clalming under him dld not know 
that lot 2 descrlbed in the entry of Dunfleld and the patent thereon Issued was 
In the N. E. % of the section, but supposed and belleved that lot 2 was the N. 
W. 1/4 of the S. W. 14 of the section, and intending and designing to malie profit 
to himself out of such mistake and out of the continued ignorance of the parties 
claiming , lots 2 and 4, respectlvely, negotiated with Walter A. Scott for the 
purchase of the N. W. V4, of the S. W. % of section 12, and agreed upon a prlce 
to be pald.therefor upon the basls of an estlmate of the plne tlmber growlng 
and standing thereon, whlch he procured to be made, and upon an estlmate 
of the tlmber upon the same lot which Scott had tn hls possession, and whlch 
had been made or procured by Dunfleld, or by some one claiming imder him. 
Cohn drafted a deed from the two Scotts, grantees in the deed of May 4, 
1892, to himself, in which deed he dld not describe the lands actually purchased 
by him, but therein describçd the land as lot 2 in section 12; and the two 
Scotts, bellesvlng that they were conveylng to him by that deed the lot whlch 
they olalmed to own, namely, the N. "W. % ot the S. W. 14 ot section 12, ex- 
eeuted aïid délivered to Cohn a deed on August 16, 1892, for the sum of .$400, 
which was about one-twentieth part of the actual value of thé real lot 2. 
On November 10, 1892, Cohn conveyed to the défendant Finn an undivlded one- 
half Interest In the pine timbér upon lot 2, warrantlng the tltle thereto, Finn 
agreeing to eut ail the plne tlrober into merchantable saw logs, and remove the 
same from lot 2 during the logging season of 1892-93. The considération of thla 
deed was expressed to be $2,135, the recelpt of $250 being acknowledged, Finn 
agreeing to give to Cohn hls promissory notes for the balance of the considéra- 
tion. F'inn afterwards asslgned tô the défendant Sales some Interest in the tlm- 
ber purchased by Cohn. Thereupon Finn and Sales entered upon lot 2, and 
began to eut tlmber thereon, and clalmed ownership thereof; and, upon the 
complalnant becomlng informed of their clatm of title, he was led to Investigate 
the facts concernlng the location of Davidson and the entry of Dunfleld, and 
fhen for the first time ascertalned the facts in regard to the errors and mis- 
takes asserted. None of the grantors or grantees in the complainant's chdln 
of title had any Information or knowledge that the error had been eommltted 
In the location by Davidson, but eaeh and ail belleved the location covered the 
N. E. 14 of section 12, and the land descrlbed upon the plat as located by David- 
son. Havlng become informed of the facts, he notifled Finn and Sales of hls 
équitable ownership in lot 2, and forbade the cutting or removing of any tlm- 
ber therefrom. Finn and Sales, however, persisted after this notification, and 
removed ail the merchantable tlmber, to the value of $17,000. Finn and Sales 
entered into negotlatlons with the défendant the MeiTill Lumber Company 
for the sale to them of the logs and tlmber so eut and removed from lot 2, and, 
pending the negotlatlons, and before thelr conclusion, Godkln, the complalnant, 
notifled the Merrill Lumber Company of hls tltle and ownership in the logs 
and tlmber, but, notwlthstandlng, the Merrill Lumber Company consummated 
tixe negotiations, and purchased the logs and tlmber, and now claims to own the 
same. The purchase was upon crédit, and not for cash, except as to a small 
cash payment made thereon. AU thèse parties charged, before the tlme of thelr 
respective purdhases, knew of the errors and mistakes set f orth in the location 
by Davidson and the entry by Dunfleld, and of Davidson's Intention that the 
location should cover lot 2, and of Dunfleld's intention that hls entry should 
cover lot 4. The interlor department of the United States does not and will 
not correct any error of the govemment, or between the government and pur- 
chasers of land from it, unless application is made for the correction before a 
patent for the lands has been executed and recorded; and the complainant bas 
now no rernedy in the Interlor department for the correction of the errors and 
tô obtain titleto lot 2, and has no adéquate remedy at law whereby he may ob- 
tâini justice. Hé bas àpplied to the interlor department for correction of the 
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patents before they should be actually dellvered, but hls application was re 
fused, and sueh correction now would not ayall, as the tiniber, which consti- 
tutes almost the entlre value, bas been eut and removed as stated. The com- 
plainant offers to convey lot 4 to Cohn, or to such of hls grantees as may b» 
entitled to recelve conveyance, as may be decreed by the court. The blU prays 
that It may be decreed that Cohn "took and holds the tltle to said lot two In 
section twelve, town forty-one, range nine, In trust for your orator, and that 
he and the other défendants be decreed to exécute said trust by conveying said 
title to your orator, and by accountlug to and paying your orator the value of 
said timber taken by him and them, together vrtth interest thereon, and such 
other damages as your orator may be entitled to recover, together wlth the oosts 
of this suit, and such other relief as your orator may be entitled to In this suit." 
The défendants demurred to the bill generally, and speclflcally upon the ground 
that the bill showed that the cotaplainant had no interest In lot 2, and had no 
rlght of action or right to any relief agalnst the défendants, or any of them, but 
the right of action, if any, is in Orosier Davidson, named In the bill; and also 
upon the ground that the right of action bas been barred by lapse of tlme, 
and the lâchés and delay of the complainant and those under whom he claims, 
and that the action was not commenced wlthin the time llmited by law, that 
the complainant has an adéquate remedy at lavy; and that the grantors of the 
complainant are necessary parties to the bill. Upon hearing, the court sustahied 
the demurrer, and dismissed the blU, from which decree the complainant ap- 
pealed to this court 

0, L. Collins, W. G. Silverthorn, H. A. Hurley, T. C. Ryan, and G. D. 
Jones, for appellant. 
Neal Brown, L. A. Pradt, and H. C. Hetzel, for appellees. 

Before WOODS, JENKINS, and SHOWALTEE, Circuit Judgeg. 

JENKINS, Circuit Judge (after stating the facts as above). As- 
suming, as we must, the truth of the allégations of fact stated i^ the 
bill, it is established that Davidson located under his warrant the 
172 acres of land in the N. ^ of section 12 embraced within the red 
Unes of the plat. This is rendered certain by the entry of the register 
of the land ofiQce upon the plat. It is also clear that Dunfleld in fact 
purchased the lot in the N. W. J of the S. W. i of the section, wrongly 
numbered 2, and not the lot located by Davidson, wrongly numbered 
4. He paid upon the basis of the acreage contained in that lot, which 
was less in amount than the acreage contained in lot 2; and upon 
the plat his entry was noted by the government oflScials upon the lot 
in the N. W. i of the S. W i of the section. Both mistakes in the 
entries and in the patents arose from the erroneous numbering of the 
respective lots upon the plat in the local land office. Dunfield con- 
veyed, describing his lot as lying in the N. W. i of the S. W. ^ of the 
section, thus emphasizing the fact that he claimed lot 4, and not lot 
2. It results that when lot 2 was so located by Davidson, the United 
States held the légal title thereto, as trustée for the beneflt of 
Davidson, and upon conveyance of that title to another "the grantee 
with notice took it subject to the équitable claim of the flrst pur- 
chaser, who could compel its transfer to him. In ail such cases a 
court of equity will couvert the second purchaser into a trustée of the 
true owner and compel him to convey the légal title." Cornélius v. 
Kessel, 128 U. S. 456, 460, 9 Sup. Ct. 122. The government had re- 
ceived from Davidson the considération for lot 2. It intended to sell, 
and the officers supposed they had sold, that lot to Davidson; and the 
latter intended to purchase, and supposed he had purchased, it The 
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government was, therefore, bound in good morals and in law to grant 
the légal title to the property purchased (U. S.v. Hughes, 11 How. 552), 
and was clearly bound to correct the mistake occurring through the 
errer of its officiais. This correction could bave been made under 
sections 2369-2372, Eev. St., upon proper application prior to the 
issuance of the patent to Dunfleld; and doubtless, if such applica- 
tion had been made, the error would hâve been corrected. 

Upon convenance by the government of the lot so sold to David- 
son, the purchaser with notice of Davidson's rights is charged as 
trustée of the true owner. So Dunfleld, not intending to purchase lot 
2, but receiving légal title thereto through the mistake of the olHcers 
of the government, îs aiso chargeable as trustée for the true owner, 
as was Davidson chargeable by virtue of the patent to him of lot 4, 
as trustée for Dunfleld. So likewise are Dunfleld's grantees, who 
took title under similar mistake, supposing they were purchasing, 
and intending to purchase, lot 4, and not lot 2. Cohn knew of the mu 
tuai mistakes and designed to obtain an unjust advantage. He in fact 
purchased lot 4, but induced his grantor to convey a lot which he did 
not purchase. This was an imposition upon his grantor, who was 
innocent of any designed wrong, being only the victim of the mis- 
take of the offlcers of the government; but Cohn cannot be regarded 
as an innocent purchaser, since he had notice of the errors of de- 
scription. 

Possibly a more difflcult question touches the right of the grantees 
of Davidson to avail themselves of the mistake. Each of them sup- 
posed he was purchasing, and intended to purchase, and each grantor 
supposed he was selling, and intended to sell, lot 2. The several mis- 
takes in description arose from the original error of the government 
officiais in marking the plat. Davidson, then having the équitable 
title to lot 2, and supposing that he had the légal title thereto un- 
der its description as lot 4, undertook to convey his interest in ail 
the property in section 12 which he had located under his land war- 
rant; and by his deed, although by wrong description, conveyed his 
équitable interest therein, which, through like successive convey- 
ances, passed to the appellant. We see no valid objection to sus- 
taining the right of the appellant to bave correction of an error that 
is common to both claims of title. A direct proceeding like the prés- 
ent would certainly avoid a multiplicity of actions. It would be, 
if the facts alleged are established, an unnecessary requirement that 
each grantee should proceed by separate bills against his immédiate 
grantor, when the whole bénéficiai estate is vested in the appellant. 
It is not like the case of Crocker v. Bellangee, 6 Wis. 645, relied upon 
by the appellees, There the plaintifE's grantor had conveyed to the 
défendant, and, as was alleged, had been imposed upon and defraud- 
ed in the sale. Thereafter, without attempt at rescission, the grantor 
conveyed the samé property to the plaintifif, who filed his bill to set 
aside his grantor's conveyance to Bellangee, seeking to avail himself 
of the fraud practiced on his grantor. It was held, and we think 
rightly so, that the fraudulent sale was voidable, not void, and then 
only at the élection of the party defrauded; that the title, both legkl 
and équitable, had passed by the conveyance to Bellangee, subject 
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to be defeated, if obtained by fraud, only by direct action of the party 
defrauded; and that the subséquent conveyance to Crocker by the 
grantor of Bellangee did not devest the title. To the like effect is 
Graham v. Railroad Co., 102 U. S. 148. But hère Davidson had the 
équitable title. The United States held the légal title in trust for him. 
It later conveyed the légal title through error, and Dunfield, the 
grantee, and those holding under him, took it with notice of the error, 
or under such circumstances that in equity they must be charged 
as trustées. Davidson conveyed his équitable title supposing he had 
the légal title. Although the original error of description runs 
through the entire chain of title, we must hold that the effect of the 
conveyances is in equity to vest the équitable title to lot 2 in the 
appellant. This conclusion is sustained by authority which we are 
not at lîberty to disregard. Thus, in May v. Adams, 58 Vt. 74, 3 
Atl. 187, two tenants in common divided their lands by deed of par- 
tition. There was a mutual mistake in the deed in that the lan- 
guage did not correctly describe the line agreed upon. The agreed 
line was recognized and understood by them to be the one described 
in the deed so long as they were the owners, and the parties to the 
Buit purchased with like understanding, and recognized it for sev- 
eral years. It was held that the mistake was remediable in equity 
both between the original owners and their grantees. So, also, in 
Widdicombe v. Childers, 124 U. S. 404, 8 Sup. Ct. 517, Smith, the 
grantor of the défendant, purchased at the proper land office the 
southeast quarter of a section ; but the register by mistake described 
it in the application as the southwest quarter, and the entry in the 
plat book showed the purchase and sale of tiie southeast quarter. 
The plaintiff, with full knowledge of thèse facts, afterwards located 
and obtained a patent for the southeast quarter. It was held that 
he was a purchaser in bad faith, and that his légal title, though good 
as against thé United States, was subject to the superior equities of 
Smith and of those claiming under him. We are unable to dis- 
tinguish between that case and the one in hand. The facts bear re- 
markable similarity. To like effect is Hoyt v: Gooding, 99 Mich. 71, 
58 N. W. 41. 

It is alleged that this bill should not be sustained, because of lâches. 
The location by Davidson was made June 10, 1869. The suit was 
brought in the year 1893. The lands are known as "pine lands," 
and were for many years after the entry remote from railway com- 
munication. They doubtless were obtained, as most lands of similar 
character in the northern section of the state were purchased, with 
a view to the prospective increase in value of pine timber. It is true 
that nearly 24 years had elapsed prior to the filing of the bill to cor- 
rect the error. But that is not controUing. There must be neglect 
in the enforcement of a right, and such négligence présupposes knowl- 
edge of one's right. So lâches may be excused from ignorance of 
one's right or from the obscurity of the transaction. What is re- 
quired is that one seeking the aid of equity should use reasonable 
diligence in his application for relief. Thus in Galliher v. Cadwell, 
145 U. S. 368, 372, 12 Sup. Ct. 873, it is said that the décisions on the 
question of lâches "proceed on the assumption that the party to 
80 F.-30 
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whom lâches is imputed has knowledge of his rights, and an ample 
opportunity to establish them in the proper forum; that by reason 
of Ms delay the adverse party has good reason to believe that the al- 
leged rights are worthless, or hâve been abandoned; and that be- 
cause of the change in condition or relations during this period of 
delay, it would be an injustice to the latter to permit him now to assert 
them." And on page 373, 145 U. S., and page 874, 12 Sup. Ct., it la 
said that "lâches is not, like limitation, a mère matter of time; but 
principally a question of the inequity of permitting the claim to be 
enforced, — an inequity founded upon some change in the condition or 
relations of the property or the parties." In Halstead v. Grinnan, 
152 U. S. 412, 416, 14 Sup. Ct. 641, it is observed: 

"The length of tlme during which the party neglects the assertion of his 
rights, whidi must pass in order to show lâches, varies wltâi the peculiar cir- 
cumstances of each case, and is not, like the maitter of limitations, subject to 
an arlDltrary rule. It is an équitable défense, controHed by équitable considéra- 
tions, and the lapse of time must be so great, and the relations of the défendant 
to the rights such, that it would be inéquitable to permit the plaintifl to now 
assert them." 

See, also, Alsop v. Eiker, 155 U. S. 448, 15 Sup, Ot. 162; GUder- 
sleeve v. Mining Co., 161 U. S, 573, 16 Sup. Ct. 663. 

Applying thèse principles to the facts stated in the bill, we are un- 
able to say that the appellant or any of his grantors is properly 
chargeable with lâches. We can discover hère no sleeping upon one's 
rights, or any négligence in ascertaining those rights. There was 
no assertion of claim to this lot 2 by any one other than Davidson's 
grantees until the month of August, 1892, when Cohn, with knowledge 
of the mistakes, designedly imposed upon his grantor, and obtained 
a légal title to the lot which he had not purchased, and which his 
grantor did not claim. That was the first assertion of an adverse 
claim to the property to which the appellant had équitable title. 
There was no actual invasion of the possession until December, 1892, 
and thereafter the appellant proceeded with diligence, both by noti- 
fication to the parties and by suit, in the assertion of his rights. Dur- 
ing the period between the location of the lands by Davidson and the 
assertion of title by Cohn there was nothing to put the parties upon 
inquiry with respect to the mistake. An investigation of the records 
of the land oflSce at Stevens Point or Wausau would not hâve sug- 
gested an error; to the contrary, would hâve conflrmed them in the 
belief that there was no error. It is true that an examination of the 
plat in the gênerai land office at Washington would hâve disclosed 
the mistake, but, without anything to put them upon inquiry, and in 
the absence of any adverse claim to the property, we are not pre- 
pared to say that diligence required a journey to Washington, or 
communciation with the gênerai land office at Washington, to veri- 
fy the correctness of the government plat in the land office at Stevens 
Point or Wausau. There was, therefore, no négligence in failing to 
apply for a correction of the error under sections 2369, 2372, Eev. 
St. Neither Davidson nor his grantee knew, or could reasonably 
be charged with knowledge, of the errors prior to the assertion of title 
by Cohn. Until then they had no knowledge of their rights, and 
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there was no sleeping upon tLeir rights; nor has Dunfield or any of 
his grantees been prejudiced by the lapse of time. 

It is also asseirted that the appellant's right of action is barred 
by the statute of limitations of the state of Wisconsin. Subdivision 
4, § 4221, Eev. St. Wis., classifles actions which must be commeneed 
wlthin 10 years, and the subdivision is as folIoWs: "An action which, 
on or before the 28th.day of February in the year 1857 v?as cognizable 
by the court of chancery, when no limitation is prescribed in this 
chapter," It is true that a suit to correct a mistake in a deed must 
be brought within 10 years, and that the term commences at the 
delivery of the defective deed. Parker v. Kane, 4 Wis. 1. But the 
statutes of Wisconsin also provide (section 4231) : 

"If, when the cause of action shall accrue against any person, he shall be 
out of thls stâte, such action may be commeneed wlthin the terms hereln 
respectlvely limlted, after such person shall return to or remove to thls state. 
But the foregoing provision shall not apply to any case where, at the tlme 
the cause of action shall accrue, neither the party against or in favor of whom 
the same shall accrue is a résident of thls state; and If, after a cause of action 
shall hâve accrued against any person, he shall départ from and réside out of 
thls state, the time of his absence shaU not be deemed or taken as any part of 
the tlme limited for the commencement of such action." 

This provision of law clearly indicates the intention of the légis- 
lature of the state with respect to the application of the statutes of 
limitations, that there must be a person who may be sued, and one 
upon vchom process may be served. Thus section 4233 provides that 
the statute of limitations shall not operate against infants, insane 
persons, or a person imprisoned upon a criminal charge, during the 
time of such disability. From 1869, when the mistake occurred, and 
a cause of action arose in favor of Davidson, to October 20, 1885, 
when Dunfield made his entry, the légal title to lot 2 was in the 
United States, the équitable title being in Davidson. It was not 
possible for Davidson to assert his right during that period, for the 
sovereign is exempt from suit. Under such circumstances it would 
be most unjust to apply the statute of limitations. Such statutes 
do not bind the sovereign without its consent. They cannot bind the 
individual in the assertion of a right as against the sovereign exempt 
from suit. We cannot believe that the législature of the state de- 
signed that it should hâve such an application. The suit was brought 
within 10 years after the conveyance of the légal title to Dunfield. 
We are of opinion that the court below erred in sustaining the de- 
murrer to the bOl, and that the decree dismissing the bill must be re- 
versed, and the cause remanded for further proceedings in conform- 
ity witii this opinion. 



PABMERS' LOAN & TRUST CO. T. lOWA WATBR 00. et aL 

(Circuit Court, S. D. lowa, B. D. May 4, 18&7.) 

lBBBaui.AR Decree— Vacation after Term— Appointment of Mabter. 

A final decree entered on the report of a spécial master, appolnted tn 
violation- of 25 Stat. 437, forbldding the appointment of relatives of the 
Judge wlthin the degree of first cousin to offices In the court, etc., Is not 
thereby rendei-ed absolutely void, so that the court will hâve power to wt, 
ttaeide on motion at a subséquent tenn. 
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*• Otficbbb of Coubt— AppoiNTMKijîT— Rblatitbb of Judgb. 

Qtisere, whether two men who marry slsters are so related by "afflnlty or 
consanguinlty," wlthln the meanlng of 25 Stat 437, that one of them, if 
be be a fédéral judge, may not appoint the other a spécial master to hear 
and report on an isolated case. 

TMs was a suit in equity by the Farmers' Loan & Trust Company 
against the lowa Water Company and others, in which the New Eng- 
land Watérworks Company, 0. H. Venner, and others intervened. 
The cause was heard on a motion to vacate the final decree and cer- 
tain antécédent orders. 

H. Scott Howell, for the motion. 
W. E. Blake, opposed. 

THAYER, Circuit Judge. This is a motion to vacate an order of 
référence, made by the district judge for the Southern district of lowa, 
to a spécial master on April 14, 1896; aiso to vacate a report of the 
master inade and flled on November 7, 1896, and a final decree en- 
tered on said report on Pebruary 19, 1897. The term of court at 
which said decree was entered expired on April 12, 1897, and the 
motion to vacate the above orders and decree, and to clear the record, 
was not made and flled until April 21, 1897. The ground of the mo- 
tion is that, because the district judge by whom the order of référence 
was niade and the spécial master by him appointed married sisters, 
the order of référence was made in violation of the provisions of 
section 7 of the act of August 13, 1888 (25 Stat. 433, 437, c. 866), and 
that the master's report in pursuance of said order of référence, and 
ail subséquent proceedings taken thereunder, including the final de- 
cree, were and are utterly void. The parties who are interested in 
the proceedings as interveners, to wit, the New England Water- 
works Company and C. H. Venner, hâve appeared and interposed an 
objection to the motion; the objection being that, inasmuch as the 
term at which the final decree was entered had lapsed before the 
motion was flled, the court is without power, on a mère motion, to 
vacate the final decree and précèdent orders. The rule is well settled 
that a court of law or equity has power at any time to vacate an 
order or decree which is utterly nugatory and void. Ex parte Cren- 
shaw, 15 Pet. 119, 123; Shelley v. Smith, 50 lowa, 543, 544; Insur- 
ance Co. V. McCormick, 20 Wis. 265. But a court, for obvions rea- 
sons, cannot exercise the same control after the lapse of the term, 
unless armed with such power by the provisions of some statute, over 
final judgments and decrees which are not void, but are simply er- 
roneous or irregular. In the latter class of cases relief must be 
sought, after the lapse of the term, by writ of error or appeal, or by 
a bill of review or writ of error coram nobis. Bronson v. Schulten, 
104 U. S. 410; Sibbald v. U. S., 12 Pet. 488. A mère motion will 
not sufflce. Whether relief can be granted on the présent motion 
dépends, therefore, on the décision of the question whether the order 
of référence and the final decree entered on the master's report are, 
as they are claimed to be, utterly void. The court is of the opinion 
that this question must be answered in the négative. It is not de- 
nied that the court by whom the case was tried had full jurisdiction 
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of the parties and of the subject-matter of the controversy. It la 
also clear that the judge of said court by whom the decree was en- 
tered was npt personally disqualifled to hear and détermine the caae, 
either by relationship to some of the parties or by having a Per- 
sonal interest in the litigation. Besides, the final decree of February 
19, 1897, was the act of said judge donc and performed after he had 
fuUy reviewed the testimony which was submitted to the master, 
and the master's findings, on exceptions duly taken to his report. It 
is to be further noted tiiat the relationship, if any, existing between 
the judge and the master, was known to ail the parties when the 
order of référence was made, and no exception was taken to the order 
of référence on that ground, nor was any exception taken to the 
master's report after it was filed, or to the flnal decree, on the ground 
that the master was not quaJifled to serve in that capacity. 

Another considération bearing upon the subject in hand must also 
be kept in mind. The statute above cited is as foUows: 

"No person related to any justice or Judge of any court of the TJnlted States 
by afflnity or consangulnlty wlthln the degree of flrst cousin, shall hereafter 
be appointed by such court or Judge to, or employed by such court or judge 
in, any office or duty In any court of which said justice or Judge may be a 
member." 

It is obvions from an inspection of the foregoing statute that, in 
its relation to the case in hand, it présents the question whether two 
men who happen to marry siaters are so related "by afiQnity or con- 
sanguinity" that the one, if he happens to be a fédéral judge, may 
not appoint the other as a master to hear and report upon an isolated 
case. Without expressing a deflnite opinion upon this question, it 
is to be observed that it is by no means certain that the statute has 
any application tq the case at bar. Counsel hâve termed the rela- 
tionship between the district judge and the spécial master as that 
of brother-in-law, because they married sisters, but this is not cor- 
rect, since the term "brother-in-Iaw" is thus deflned: "The brother 
of one's husband or wife; also one's sister's husband." Cent. Dict.; 
Webst. Dict. The phrase "related by consanguinity" means related 
by blood, a relationship which did not exist in the présent case; 
while the phrase "related by afiSnity" is the relationship which is 
contracted by marriage between the husband and the blood rela- 
tions of the wife or between the wife and the blood relations of the 
husband. Whart. Law Dict. ; Enc. Dict. 1896. In the light of thèse 
définitions, it admits of grave doubt whether the relationship exist- 
ing between the judge and the master is comprehended by the lan- 
guage of the statute. It is furthermore doubtful whether the ap- 
pointment of a person to act as a référée or spécial master in a given 
case is an appointment to an oflace or duty in the court, within the 
purview of the statute. But, whatever may be the correct view wlth" 
référence to the questions last suggested, it is only necessary to say, 
at présent, that they are questions to be determined in the flrst 
instance by the judge upon whom the duty of appointing a master or 
a référée is devolved. When a court is called upon to choose a mas- 
ter or référée, such action, necessarily involves a considération and 
décision of the question whether the person proposed is qualiôed to 
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act in that oapacity. The décision of that question \b wlthln the 
legltimate pôwer of the judge, and is the exercise of a judicial fonction. 
It is difiScult to perceive, tiierefore, how an error made in the déci- 
sion of the question can hâve the eftect of rendering ail subséquent 
proceedings, based upon the action of the master, utterly nugatory 
and void, especially when, as in the présent case, the judge himself 
was not disqualifled to hear and décide the case, and the court over 
which he presided liad acquired full jurisdiction of the parties and 
the subject-matter. It results from thèse views that the final decree 
and the précèdent orders were not utterly void, and that the court 
is without power to disturb the decree on a mère motion. An order 
wlll aocordingly be entered overruling the same. 



LEHIGH VALLEY K CO. ▼. KISZEL. 
(Circuit Court of Appeals, Second Circuit. May 8, 189T.) 

L Mastkr and Servant — Négligence— Dbfectivb Boiler. 

Where an employé was Injured by the explosion of a boiler 18 years old, 
And there was évidence that the usual duration of such boilers was from 18 
to 22 years, held, that the question whether, If the boiler was defectlve, Its 
condition should not hâve been known by défendant, was one for the Jury. 

2. Same— CoNTRiBUTORT Nbolioence— Instructions. 

Plalntffl, a common laborer, havlng some prevlous knowledge of the man- 
agement of boilers, was injured by an explosion of an old boiler, while at 
work about It, in subordination to another employé havlng charge thereof. 
There was évidence that, shortly before the explosion, the boiler was found 
to be leaklng badly, and that plaintifiE remonstrated with the person in 
charge against keeping it in use, but was overruled by hlm. Held, that 
the court properly refused to charge that, if plalntiff Ijnew of the danger, 
It was contrlbutory négligence to remain in the vlclnity without making 
efforts to draw the flre or reduce the pressure. 

In Error to the Circuit Court of thè United States for the Southern 
District of New York. 

The action was brought by Stephen Kiszel to recover damages for 
Personal injuries received by him while in the defendant's employ, by 
the explosiod of one of its boilers upon its premises at Lost Creek, 
Pa., on the evening of July 28, 1894. The jury rendered a verdict of 
f 2,500 for the plaintiff. This writ of error was .brought by the de- 
fendant. 

Allan McCullough and Chas. W. Pierson, for plalntiff in error. 
P. W. Catlin, for défendant in error. 

Before WALLACE, LAOOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. The complaint alleged that the acci- 
dent solely resulted from the defendant's négligence in using a boiler 
that was, to its knowledge, defective and out of repair, and that the 
explosion occurred by reason of this defective condition. The an- 
awer, in addition to a gênerai déniai, alleged also, as défenses, that 
the accident was caused by the contrlbutory négligence of the plain- 
tift, and by the négligence of one of his fellow servants. 
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The facts, as narrated by the plaintlfl on the trial, are, in outline, 
as foUows: 

"On the day of the accident, plalntiff, wbo had been in the company's employ 
at Lost Creek for several years, workiug part of the time in the breaker, and 
part of the time in the boiler house, was assigned to work at the boiler house, 
to asslst John Milier. Miller was fireman in charge, in the absence of James 
Bgan, the head fireman, who was unwell that day. There were seven sets 
o£ boilers in thls boiler house, three boilers to each set, making twenty-one boil- 
ers in ail. The boilers rested at one end on a wall, and were hung at the 
other end on girders. When Kiszel began -work, about 2 o'clock p. m. on 
the day of the accident, the Ares were already llghted under eighteen boilers. 
The other three were cold, having been ont of use for a week for repairs to 
the flues and surrounding masonry. A flre was put under thèse three boilers 
between 5 and 6 o'clock p. m., wliile he was at bis supper." 

About 7 o'clock he was told by Miller to watch thèse three 
boilers, and found that the water in the flrst boiler just caught the 
middle gauge, and was higher than that gauge in the second and 
third boilers. The flrst boiler was the one that exploded. At a 
quarter past 8, when he waa looking under it, he saw that the water 
was "dropping down in the middle from the boiler." Miller was 
there at the time, and also looked at the boiler, and said, "Most of 
those boilers leaked." About flve minutes before 9 o'clock, Miller, 
Shields, who was hoisting engineer, and Laubach, who was the pump- 
man, came to look at the boiler. Kiszel also looked in, and saw that 
it was leaking badly. It exploded at 9 o'clock, and Miller, Shields, 
and Laubach were killed. Nothing had been done to extinguish the 
flre or blow o£f steam or disconnect this set of boilers from the rest. 
The boiler in question was a plain cylinder boiler, made at the Hazel- 
ton shops. The Hazelton boilers are considered about the best make 
of boilers used in that région. It was regularly inspected every six 
months. The last inspection had been made on March 2, 1894, be- 
tween four and flve months before the accident. At that time the 
inspecter went into the boiler with a lamp and his tools, and exam- 
ined the boiler and the rivets, and reported the boiler good. It had 
been in active use and working well up to the time the Ares were 
drawn for repairs to the masonry, about a week before the accident. 

The défendant moved, at the close of the testimony, for the direc- 
tion of a verdict in its favor, because no négligence or want of care 
on its part had been established, whereas the plaintifiC had been guilty 
of contributory négligence, and because the négligence, if any, was 
that of Miller, a co-employé with the plaintifl. The déniai of this 
motion is the subject of one or more of the assignments of error. The 
adéquate dififlculty which prevented the direction of a verdict was the 
State of the évidence upon the questions of fact. Kiszel was the 
only survivor who knew anything of the occurrences during the after- 
noon and evening before the explosion, and the inferences which could 
fairly be drawn from his testimony on the trial were against the safety 
of the boiler, and were not in favor of the négligence of Miller, who 
was admitted by his employers to hâve been a compétent fireman. 
Kiszel, shortly after his injury, when he was in the hospital, had 
given a hlstory of the accident, and had also testifled before the cor- 
oner, and his statements on both those occasions bore with severity 
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upon the carèlessness of Miller, but upon the trial the drift of his 
testimony was quite différent. The prominent fact which he then 
sought to hâve inferred was the defective character of the boiler. 
He said that it was originally half an inch thick, and that on the bot- 
tom, where the break occurred, it had worn down to an eighth of an 
inch, and that the bottom was worn ont. The other testimony ad- 
verse to its safety, and which called upon the défendant for the exer- 
cise of care in its examination, and in the maintenance of its sound- 
ness, was in regard to the usual duration of the life of a boiler, and 
upon this point the defendant's witnesses alone testifled. One said, 
"I hâve known some of them [the Hazelton boilers] to last eighteen 
or twenty years." Another said that they lasted from 20 to 22 years. 
Another said, "I hâve known them to last twenty years." The ex- 
ploded boiler was 18 years old. The opinion of the defendant's ex- 
perts who subsequently investigated the subject was that the crack 
and the resulting explosion were due to the unequal expansion of 
the bottom and the top of the boiler, caused by too sudden and hot 
a fire when the boiler was cold and the masonry was still damp, and 
there was not enough water in the boiler. Upon this state of the 
évidence, especially in regard to the time when a boiler must be 
expected to wear out, the question of an unsoundness which ought 
to hâve been ascertained by the defendant's agents or représenta- 
tives could not be taken from the jury. But it is said that the 
défendant had discharged its duty by the purchase of a boiler of the 
best material, from manufacturers of the best réputation, by semi- 
annual careful inspection of it, and by its previous freedom from 
indications of leaks, for the défendant is not a warrantor of the ab- 
solute safety of its machinery, and is not liable for the conséquen- 
ces of unknown defects which reasonable and accurate investiga- 
tion, made at the time when due care requires that such investiga- 
tion should be made, failed to discover. That statement of the law 
is not objectionable, but the question of a defendant's liability for 
the defects of old machinery turns upon the continued exercise of 
due care, for its duty to its employés is only discharged when "its 
agents whose business it is to supply such instrumentalities exercise 
due care, as well in their purchase originally as in keeping and 
maintaining them in such condition as to be reasonably and ade- 
quately safe for use by employés." Hough v. Railway Oo., 100 U. 
S. 213. It was a question of moment in this case whether, if this 
boiler was defective, its condition, after 18 years of use, ought not 
to hâve been previously ascertained by the défendant. The diffl- 
culty which prevented the trial judge from taking the question of 
the defective condition of the boiler from the jury was also apparent 
in regard to the négligence of Miller. As the plaintiff presented 
Millets conduct to the jury, he was apparently thoughtful, and not 
inattentive, but his conduct was heedless and willful, if the déclara- 
tion of Kiszel before the coroner and in the hospital, and the infer- 
ences directly deducible from his story, were true. The question 
was one of the credibility to be given to the plaintiff as he appeared 
upon the stand, and the jury decided in his favor. 
The défendant made divers requests to charge in reg'ard to the 
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necessîty that its négligence should be afBrmatively shown, in re- 
gard to the inflrmity of the plaintifiE's case if tlie accident was due 
to Miller's négligence, and in regard to the extent of the obligation 
upon the défendant to furnish safe machinery. The varions prop- 
ositions upon thèse subjects, although they were technically correct, 
the trial judge did not charge in the form in which they were pre- 
sented, but directed the attention of the jury in a less abstract way 
to the particular questions before them. He told the jury to re- 
turn a verdict for the défendant if the boiler was a fairly safe one 
to be put at the work which it was called upon to do, but that if it 
was defective, and the persons in charge of the boilers knew it, 
then the plaintifE had made out his part of the case. The judge 
dwelt upon the importance of ascertaining whether the boiler was 
defective, by further charging that if it was a bad one, and was so 
understood by those in charge of it, and the defect injured the plain- 
tiff, the fact that Miller was careless did not aflect the case, because 
his négligence could not relieve the defendant's négligence. It is 
true that he did not charge in terms upon the question of their duty 
if they found the boiler to be sound, and that the accident occurred 
through Miller's négligence, because he had told them that, if the 
boiler was a fairly good one, to return a verdict for the défendant. 
Upon the subject of the plaintiff's conduct, the judge told the jury 
that if he, by his own carelessness, brought in any degree the injury 
upon himself, then he was not entitled to recover, and that if the in- 
jury was the resuit of the plaintiff's own fault, in whole or in part, 
to return a verdict for the défendant. The défendant requested the 
court to charge speciflcally that if the plaintifl discovered, before 
the accident, that the boiler was in an unsaie condition, and likely 
to explode unless the flre was withdrawn or the pressure reduced, 
it was contributory négligence to remain in the vicinity without 
making efforts to draw the fire and reduce the pressure. The trial 
judge did not make contributory négligence to dépend entirely upon 
the fact of his remaining in attendance, and an absence of manual 
attempts to draw the flre, but he directed the attention of the jury 
to other facts in the case, an important one being that Kiszel was 
a mère subordinate, that Miller was in charge, and that the plain- 
tifE was the one to obey, and not to dictate. It appears from the 
testimony that he was a common laborer, with some préviens knowl- 
edge of a boiler and its appliances, and knew how to make, regulate, 
and check a flre, to watch the gauges, and to note the pressure of 
the steam. If his testimony upon the trial was wprthy of crédit, 
he had no occasion for alarm until about flve minutes before 9, 
just before the explosion, when the three men, of apparent expé- 
rience in steam boilers, came together to examine the leakage. If 
his statement in the hospital, and before the coroner, are to be re- 
lied upon, in whole or in part, he was in fréquent controvessy with 
Miller during the evening, in which he was expressing his appré- 
hensions of danger, was remonstrating against Miller's course, and 
was steadily overruled. An instruction to the jury that, if he knew 
of the danger, it was contributory négligence to remain in the vicin- 
ity without making efforts to draw the flre or reduce the pressure, 
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would have been an instruction not pertinent to the facts, be- 
cause, in connection witli liis assertions that he knew the danger, 
it was made manifest that he was unable to dra-w the Ares or reduce 
the pressure against the will of Miller, who was, if the plaintiff's 
story immediately after the explosion was of material value, in 
actual oversight of the three boilers during the evening. Our 
study of the record leads to the conclusion that, if any mistakes 
were made upon the trial, they were not those of law, but were of 
fact, of which the jury were the judges. The judgment of the ciiv 
cuit court is affirmed, with costs. 



WBOUGHT-IRON RANGE 00. ▼. GBAHAM. 

(Circuit Court of Appeals, Fourth Circuit May 4, 1897J 

No. 164. 

L Wkittkn Contractb— Pabol Evidence. 

Even after an oral contract of sale bas been consummated by dellvery ol 
the article and the payment of the priée, the parties may, If they choose, 
8lgn a writlng expressing thelr contract, and paroi évidence wlU then be 
Inadmissible to show that the oral contract difCered therefrom. 

%, Evidence — Rks Gest^. 

In an action by the purchaser of a range against the seller to recover for 
the burnlng of his house through the alleged négligence of the seller's agent 
In puttlng up the range, évidence that the agent. In answer to suggestions 
that some Insulatlon should be used where the pipes passed through the 
woodworlî, had sald that Insulatlon was not necessary, because the range 
was so constructed that there was no danger, Is admissible as part of the 
res gestse, and to show that It was put up In that manner by défendant'» 
agents, and not by direction of plalntlff. 

t. NeGHOENCE and CONTBIBXrTORY NEGLIGENCE. 

The acquiescenee of the purchaser of a range In the action of the seller's 
agent in running the pipes through woodwork, wlthout Insulatlon, on belng 
assured by the latter that, owing to the peculiar construction of the rangfe, 
there was no danger, Is not contrlbutory négligence whlch wlU preclude a 
recovery for damages caused by a resulting fire. 

4. Principal and Agent— Scope of Authoritt— Infbrbnce bt Jury. 

Where the seller of a range, who bas agreed to deliver It, wlth the nec- 
essary piplng, and set It up ready for use, sends It by an agent, who sets 
It up In a defective and dangerous manner, the jury are authorized to Infer 
that In so doing he was acting wlthln the scope of his agency. 

5. Rbview on Erbor— Pleadinqs and Proofs— Damages. 

Under a complalnt claimlng damages for the négligent destruction by fire 
of a dwelling house and outhouse it Is not réversible error to allow for the 
destruction of shade trees surrounding the dwelling, though such damage is 
not speclally pleaded. 

In Error to the Circuit Court of the United States for the Western 
District of North Carolina. 

This wrlt of error brlngs to us for examlnatlon the exceptions reserved by 
the défendant in the court below to the rullngs In a jury trial, the facts of 
which are sufflelently set forth in the foUowlng eitatement, taken from the 
brlef of the oounsel for the plalntlff in error: 

"This was a civil action, brought by W. A. Graham, the défendant in error, 
to recover of the Wrought-Iron Range Company, plalntlff In error, the sum 
of $5,000 damages, caused from the burnlng of his dwelling house and contents 
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and one outhouse on the 5th day of Jnne, 1894, by flre, whlch flre, the sald 
Graham alleged, was communlcated from the range and plping sold hlm by 
the Wrought-Iron Kange Company, plalntlfl In errer. It appeared In évidence 
on the trial of the case In the court below that on the 16th day of May, 1894, 
one Goetchins, the agent of the plalntifif In error, contracted to sell to the sald 
Graham a range and plping at the priée of $68, and the sald Graham agreed 
to take a range, and on that day executed hls note for $68. On the 21st day 
of May one Bell, another agent of the plalntifC In error, came to Graham's 
house wlth a range and piping, and the sald Bell procured two carpenters to 
erect and place sald range In position In the house, the piping being nin stralght 
ap through a room over the kitchen, and through the roof of the house, wlth- 
out placlng around the piping any terra cotta or other nonconductor of heat. 
The same night that the range was placed in position, and after It had been 
so placed, the sald Graham signed a paper writlng known In thls case as 
'Bxhlblt A,' whlch Is In words and figures as follows: 

" This agreement, made and entered Into this 21st day of May, 1894, be- 
tween the Wrought-Iron Range Company, of St. Louis, Mo., of the first part, 
and Maj. W. A. Graham of the second part, wltnesseth: That the Wrought- 
Iron Range Company bas this day delivered in good order to the parties of the 
second part one Home Comfort Range and ware, same as sample ordered from, 
for whlch the party of the second part executed their promlssory note on the 
16th day May, 1894, for the sum of $68, payable to the Wrought-Iron Range 
Company wlthout discount or offset, and due on the Ist day of October after 
date, wlth elght per cent. Interest from date. If not paid when due and pre- 
sented. Now, be It understood, that the Wrought-Iron Range Company war 
rant sald range to bake, boll, and do ail klnds of cooking in a good, workman- 
Uke manner, and agrée to furnlsh free of charge any parts that may, with 
ordlnary usage, get out of repalr sufflciently to injure the working of sald 
range durlng the period of twelve months from the date of this writing: pro- 
vlded, that the above note is pald when due and presented, and that tlie par- 
ties of the second part furnlsh such flue and fuel as ie necessary to its perfect 
opération. It Is further agreed that the range Is not transférable until paid 
for, and that no receipt, discounts, or offset will be accepted against the above- 
mentloned note. This Is the only agreement or stipulation recognized in the 
purchase and sale of said range, and no altération of the above conditions or 
erasures by salesmen Is authorized or will be recognized by the said corapany. 

•* '[Signed In duplicate] The Wrought-Iron Range Company. 

" 'W. A. Graham. 

"'Oounty of Lincoln, State of North CaroUna. 

" 'Wltness: J. D. Bell.' 

"When the agent, Goetchins, contracted to sell the range and plping on the 
16th day of May, It appeared In évidence that he stated to the said Graham 
that the piping was made of sheet steel, and that the range was constructed 
in such a manner that the heat from the lire went around the oven before golng 
up the pipe, and that there would be no danger to Graham's house from flre 
If the piping was placed In Immédiate contact wlth the woodwork of the 
house, and there was no need of terra cotta or other nonconductor of heat; 
that the pipe would not get heated enough to bum a eotton string In ten years. 
There were other statements of llke nature by the agent as to the qualitles of 
the range, and the safety from flre In using It. The plaintiff in error duly 
objected to the admission in évidence of ail the déclarations of the agent, Goetch- 
ins, and of ail bis statements, upon the ground that, the contract having been 
subsequently reduced to writing, ail the prior negotiations were merged in the 
writing, and It was not permissible to prove by paroi évidence any statements, 
représentations, or contract of the agent not embraced in the writing. The 
question as to the admissibility of this paroi testimony is one of the main 
points in the case. The plaintiff in error further objected to any évidence that 
BeU had had the range placed in position upon the ground that there was no 
évidence of any agency on the part of Bell to erect the range and piping; that 
neither his acts nor déclarations In référence to erecting the range could be 
shown in évidence; nor could the plaintiff in error be chargeable if the range 
and piping were placed In position negUgently under the direction of BelL 
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The aflmisslblllty of this évidence ralses another question In the case, The 
défendant In errop was pennltted to testlfy that he lost by the flre shadè trees 
to the value of $500. Thls évidence was duly objeeted to by plalntlff in errot 
upon the ground that It waa not such damage aa was clalmed In the complalnt. 
The complalnt set forth the damage In article 7 of the ûrst cause of action on 
page 14 of the prlnted record In thèse words: 'That on or about the 5th dây 
of June, 1894, a dwelUng house and the greater part of Its contents, conslstlng 
tA furnlture, llbrary, silverware, jewelry, wearlng apparel, and other personal 
property, and also an outhouse, were consumed by fire,' etc. 

"The complalnt In the action contalns three causes of action: (1) The cause 
of action for decelt and false représentation,— that the agent falsely and fraud- 
ulently represented that the range and plping would not communlcate flre to 
the plaJntlff's dwelllng house if the plping was placed !&■ Immédiate contact 
wlth the woodwork. (2) The second cause of action was upon a warranty 
that the agent warranted that flre would not be communlcated to the plaintifC's 
dwelllng house If the range and plping were placed In Immédiate contact wlth 
the woodwork of the house. (3) The thlrd cause of action was for négligence 
In that the agent at the tlme of the sale agreed to place the range and plping 
In position In the house so that there would be no danger of flre therefrom, 
and that the agent negUgently falled to erect the range and plping so that 
there would be no danger from flre, etc. 

"The plalntlff In error contended that there could be no recovery as to any of 
thèse three causes of action, because. In the flrst place, the évidence should 
be restrlcted to the paper wrltlng known as 'Bxhiblt A,' and this contained no 
représentations or contracts of the nature alleged In. the complalnt, and the 
contract, 'Exhlbit A,' expressly showed that the plalntlff In error had not au- 
thorlzed Its agent to make any other contract than that contained In the wrlt- 
lng, and had not authorlzed Ite agent to erect the range and place It In posi- 
tion, and was, therefore, not responslble for any négligence. Bven If thèse 
points were agalnst the plalntlff In error, and even If paroi évidence were ad- 
missible, yet It appeared from the whole case and the testlmony of the said 
Graham hlmeelf that the agent contracted to sell a range made of wrought 
Iron, and plping made of sheet steel, both well-known articles, and therefore 
no statement or représentation of the agent as to thèse well-known articles 
could be allowed In law to be a cause of action for decelt, or even warranty; 
and that, although the range and plping were negligently placed In position 
by the agent of the plalntlff In error, yet it was négligence on the part of 
the défendant In error to use the range erected as It was, and he cannot be 
heard to say that he did not know the quaUties of wrought Iron and steel, and 
hç cannot be heard to say that he relied upon the représentations of the agent; 
that the question as to whether the flre bullt in a range made of wrought Iron, 
and used wlth plping made of sheet steel, would get heated enough to bum 
the woodwork In Immédiate contact wlth the plping was a fact whlch the 
sald Graham ought to hâve known; and. If he dld not know It already, It was 
a fact which he could so easily hâve ascertained that hls fallure to know the 
fact or to ascertain It will effectually bar any recovery on hls part In thls 
action. The plalntlff In error further contended that at the tlme the alleged 
fraudulent représentations were made no partieular range was referred to, 
and that there could not be any decelt In an executory contract to dellver a 
range and plping of a certain klnd at eome tlme In the future. There Is no évi- 
dence that there was any représentation as to the qualltles of the partieular 
range and plping whlch were sold and dellvered to the sald Graham. The 
plalntifC In error asked for spécial Instructions In Its favor upon the issues sub- 
mitted, and In this way has ralsed the point that on the whole évidence the 
sald Graham Is not entitled to recover In thls action, and the plalntlff In error 
earnestly Inslsts that in no aspect of thls case Is the défendant In error entitled 
to recover. 

"Issues were settled In accordance wlth the practice In North Cajolina, and 
Bubmltted to the jury under each of the three causes of action as follows: 

" 'Issues Tendered by Plalntlfl". Flrst Cause of Action. 

" '(1) Dld the défendant, as alleged In the complalnt, through Its agent, rep- 
resent to the plalntlff, wlth the purpose of Induclng hlm to purchase and use 
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one of Its ranges anfl piplng, that the range and piping were so made and «m- 
structed as not to require any Insulation of the pipe by terra cotta or other 
nonconductor of beat, to prevent settlng flre to the house of plaintiff; and that. 
If the range and pipe were put up and used wlthout such nonconductor, H 
would not Ignlte the plalntlfCs house, and there would be no danger from flreî 
Atiswer. Yes. (2) Was sald représentation knowingly false? Answer. Yes. (3) 
"Was plaintlff Induced by sald représentation to purchase from défendant and 
use one of Its ranges and piping wlthout Insulating the pipe by terra cotta or 
other nonconductor of beat, as alleged In the complaintî Answer. Tes. (4) 
Was plaintlff Injured by reason of sald false représentation, as alleged in the 
complaintî Answer. ïes. (5) What are the plaintlff 's damages? Answer. 
$3,600.' 

" 'Second Cause of Action. Issues. 
" '(1) Dld défendant agrée with and warrant to the plaintlff, as alleged In 
the complaint, through Its agent, that the range and piping to be used there- 
wlth, which défendant sold to plaintlff, were so made and constructed as not 
to require any insulation of the pipe by terra cotta or other nonconductor of 
beat to prevent settlng fire to the house of plaintlff, and that, if the range and 
pipe were put up and used wlthout such nonconductor, it would not ignlte the 
plaintiff's house, and there would be no danger from flre? Answer. Yes. (2) 
Was there a breach of sald agreement and warranty by the défendant? An- 
swer. Yes. (3) Was the plaintlff injured by sald breach? Answer. Yes. (4) 
What are plaintiff's damages? Answer. $3,600.' 

" 'Third Cause of Action. Issues. 
•• '(1) Was the plaintlff injured by the def endant's négligence, aa alleged in 
the complaint? Answer. Yes. (2) (Objected to by plaintifC. Objection over- 
ruled. Exception.) Did the plaintlff, by his own négligence, contribute to hls 
Injury? Answer. No. (3) If plaintlff, by hls own négligence, contributed to 
hls Injury, could défendant, notwithstandlng the négligence of plaintlff, hâve pre- 
vented the Injury by the exercise of care on Its part? Answer. Yes. (4) What 
are plaintiff's damages? Answer. $3,600. (5) Dld the défendant, as a part 
of the contract of sale of the sald range, and for the considération of the prlce 
contracted to be pald therefor, agrée wlth the plaintlff to deliver the sald range, 
and to place the saine in position in the plaintiff's house in such manner that 
there would be no danger of the plaintiff's house catchlng fire from sald piping, 
and so that the plaintlff could use the same wlth perfect safety? Answer. 
Yes.' 

"The Jury havlng answered ail the questions submltted In favor of the 
plaintlff, and in such cause of action havlng assessed the damages at $3,600, 
Judgment was entered for that amount." 

Charles W. Tillett, for plaintifl in error. 

David W. Kobinson and Platt D. Walker, for défendant In error. 

Before GOFP and SIMONTON, Circuit Judges, and MORRIS, Dis- 
trict Judge. 

MORRIS, District Judge. The défendant at the trial offered no 
évidence, but, when the plaintiff was asked to tell the jury under what 
circumstances he bought the cooldng range and piping, and what was 
the contract made in référence thereto, the defendant's counsel pro- 
duced the paper known in the case as "Exhibit A," which was signed 
by the plaintift. The plaintiff then testified that he had signed the 
paper after he had bought the range and had given his note for it, 
and after the range had been delivered, put up, and a flre built in it. 
The plaintifftestified that Bell, who had brought the range, and put 
it up, had asked him to sign what he called a "receipt for the range," 
and, thinking it was a receipt, he signed it; that Bell professed to 
read it over, and gave plaintifl a duplicate of it, which he put away 
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among Ms papers without reading it. The défendant then objected 
to the plîuntiff being allowed to testify as to the représentations made 
by either Goetchins, who had first sold the range to the plaintiff, and 
obtained his note for it, or of Bell, who had brought the range and 
put it up, as to the range not heating the smoke pipe, and as to the 
absence of any risk of the pipe setting flre to any woodwork, although 
placed against it without any terra cotta or tin protection around it. 
The court overruled this objection, and in its instructions told the 
jury that the range had been purchased under a paroi contract made 
between the plaintiff and Goetchins, the agent of the défendant; that 
the paper signed by the plaintiff did not supersede the previously exe- 
cuted paroi contract of purchase; that it had only the force and eSect 
of a receipt, and, haring no contractual obligation, was capable of 
being explained by paroi évidence; that it could not hâve relation 
back and be a substitute for the previously accepted paroi contract. 
This instruction proceeded upon the ground that the plaintiff, at the 
first interview with Goetchins on the 15th, having agreed to purchase 
the range and piping, and having then given his promissory note, the 
sale was complète, and the terms of it settled, so that the paper signed 
by both the vendor and purchaser upon the delivery of the range and 
piping on the 21st could not change them. In this ruling we think 
there was error. The agreement of purchase on the 15th was made 
after inspecting a sample range which Goetchins had in one of the 
company's wagons. He was to send one like it, and hâve it put up. 
Until the range was put in place, it was not delivered, and the trans- 
action was not complète. When such a transaction is complète, there 
is no rule of law which prevents the parties from both signing, if they 
choose to do so, a written paper which shall express the terms of the 
contract. ' It is true that neither is compelled to sign such a paper, 
and that neither may, without the consent of the other, impose any 
new terms; but, if they both do sign a paper with the intent that it 
shall express their contract, we are not aware of any rule of law which 
prevents such an agreement from having the same validity which it 
would hâve had if signed by both at some earlier stage of the transac- 
tion. Worthington v. Bullitt, 6 Md. 172; Mills v. Matthews, 7 Md. 
315. When a written contract is so signed by both the parties to be 
bound, in the absence of clear and convincing proof of fraud or dé- 
ception in procuring it to be signed it must be presumed to express 
the entire contract, and paroi évidence of previous understandings of 
the parties is not admissible to vary its terms. It is to be borne in 
mind that the remedy which the plaintiff below was pursuing in his 
second cause of action was upon a supposed warranty in the contract 
of sale that the range and piping could be safely used without terra 
cotta or other nonconductor to separate the piping from the wood- 
work. To support this it was necessary to entirely ignore the written 
paper "Exhibit A," which does not contain any such warranty, and 
to rely entirely upon the paroi statements given in évidence ; and with 
regard to the first cause of action, which was for deceit in falsely 
representing that the range and piping was so constfucted that it did 
not require any insulation fôr the smoke pipe, and thereby inducing 
the plaintiff to buy it to his damage, the false représentations, like the 
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alleged warranty, the plaintiff was attempting to prove by paroi testi- 
mon;y of what took place prior to the signing of the written agreement, 
so that, if the agreement was a valid contract, those représentations 
were net admissible. 

The third cause of action, however, rested upon matters not in any 
■way covered by the written agreement, even assuming that it was 
signed under circumstances which made it the only binding contract. 
The third cause of action was for the alleged négligence of the défend- 
ant in so placing the range and piping in position that it set flre to the 
plaintifl's house, and caused the damage sued for. The plaintifPs 
testimony proved that Goetchins, after having induced the plaintiff 
to purchase one of defendant's ranges, and after obtaining plaintifl's 
note, payable to the order of the défendant, for the agreed price, went 
off, saying that he would send the promissory note to the defendant's 
superintendent at Lincolnton, and that a man would be sent to put 
the range up, and explained that because of the peculiar construction 
of defendant's make of range and piping no insulation would be re- 
quired around the piping. On the 21st a man named Bell came with 
the range and the necessary piping, which was over 23 feet in length. 
He asked if he could get two carpenters to assist him in putting up the 
piping. He employed and paid them, and directed how the piping 
shooild be erected, and had it run up through the ceiling of the room 
over the kitchen and ont through the roof, having the holes eut for 
the purpose. He assisted the carpenters, and fumished them the 
necessary tools f rom one of the company's wagona Both the plain- 
tiff and his son suggested to Bell that there should be some insula- 
tion around the pipe where it passed through the woodwork, but 
Bell insisted that the range and piping manufactured by the de- 
fendant were so constructed that insulation was not necessary, and 
that there was no danger. After the job was completed, Bell paid 
ail of the attendant expenses, partly in money and part with scrip 
obligations of the défendant company, and obtained from the plain- 
tiff the agreement produced by the défendant at the trial. To sus- 
tain this third cause of action it was necessary to prove that the 
défendant, through its agents, had undertaken to put the range in 
place with the necessary piping ready for use; that it had done so 
in its own way; and that the work was so negligently done that 
without any fault on plaintifE's part it had set flre to his house, and 
caused him damage. There was very full proof of ail thèse facts, 
and, the jury having found in favor of the plaintiff on this third 
cause of action, we are required to consider whether any of the 
assignments of error applicable to it are sustainable. 

First, as to the admission of the testimony of the statements by 
Goetchins and Bell with regard to the peculiar construction of the 
range manufactured by the défendant, which they were selling for 
the défendant, it appears to us there was no error, for the reason 
that as to this cause of action this évidence was not given to prove 
a warranty or deceitful représentations différent from those con- 
tained in the alleged agreement, but to show how and for what rea- 
son the défendant put up the range in the manner it did, and was 
admissible as part of the res gestae connected with that act of the 
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défendant The statements of defendant's agents that they were 
going to put up the rangé in a manner différent from the ordinary 
manner, because that was the proper way to place a range of its 
peculiar construction, was pertinent, and admissible to prove, in 
connection with other facts, that it was put up in that peculiar man- 
ner by defendant's agent, and not by direction oî the plaintiff; and 
it was left for the jury to say whether or not it was a dangerous 
and négligent manner, and whether the burning of the house result- 
ed therefrom. We cannot see that any of the exceptions to the évi- 
dence are sustainable a^ applicable to the third cause of action and 
the issues framed in submitting it to the jury. 

Wp next consider whether, as to this cause of action, any of the 
rulings in refusing the instructions asked by the défendant, which 
were excepted to, contain réversible error. It is to be noted that 
the appellant is not entitled to a reversai, because the court may 
not hâve fully instructed the jury on the subject of négligence. It 
can assign as error only the instructions which the court did give, 
or which, although requested by the défendant, it refused to give. 
The instructions requested by the défendant upon the issues raised 
by the third cause of action are contained in the 21st, 22d, 23d, 
24th, 25th, 26th, 27th, and 33d assignments of error. Ail of thèse, 
except the 33d, are, in substance, that there was no évidence to 
support that cause of action; that the plaintiff was guilty of con- 
tributory négligence, and could not recover; that the danger from 
using the range and piping was an obvious one, and the plaintiff 
used it at his own risk; that the fact that the pipe became heated 
could hâve been ascertained by ordinary care; and that it was at 
plaintiff's own risk that he continued to use it, and his using it was 
the proximate cause of the loss. It does not appear to us that 
the court could hâve granted any of thèse instructions. The only 
évidence produced tended to show that the flre broke ont in the 
roof adjoining the place where the defendant's agents had run the 
pipe through only about two weeks before. It does not appear from 
any testimony that the pipe was observably heated in any place where 
it could hâve been seen. There had been no pipe through the roof 
before, and the appréhension with which the plaintiff had at flrst 
regarded the proposai to put the pipe through the roof had been 
quieted by the statement of defendant's agent that the range and 
pipe were so constructed that a cotton string around the pipe wonld 
not burn in 10 years. The plaintiff testiûed that he knew nothing 
of the peculiar construction of defendant's range, and was not com- 
pétent to judge of it. The défendant ought not to be heard to 
say that the plaintiff must be held guilty of contributory négligence 
merely because he used the range just as the defendant's agents 
put it up and assured him it was safe to use it. It was submitted 
to the jury to say whether the plaintiff, by his own négligence, con- 
tributed to his in jury, and they answered that he did not The de- 
fendant desired the court to go much further, and to instruct the 
jury that the danger was so obvious that the plaintiff, as a reason- 
ably prudent man, ought not to hâve believed its agent's statements, 
and ought to hâve seen the danger. We see no ground for sus- 
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taining this contention. The range and piping were of defendant's 
own manufacture, and the plaintifl naturally enough was persuaded 
that defendant's agents knew its qualities best. 

The thirty-third assignment of error is to the court's refusai to 
grant the sixteenth instruction asked by the défendant, viz. : 

"That there Is no évidence in this case that either Goetchlns or Bell- had 
authorlty to bind the défendant by a contract to erect and place the plplng In 
position, nor Is there any évidence that In erectlng and placing the range and 
plplng In position in plalntiff's dvcelllng the sald Bell represented the défend- 
ant, and the said défendant is not, therefore, bound by the alleged contract to 
erect the range and piping, nor is the défendant responsible If the same was 
negligently erected by Bell, and under his direction." 

The q[uestion is not whether Goetchins or Bell had authority :to 
make a contract binding upon the défendant to erect and place the 
range and piping, but whether what they did do was within the 
scopé of their authority and employment, and whether they did it 
while engaged in the defendant's business. The answer which the 
défendant filed admits that it offered to sell to the plaintiff one of 
its ranges to place in plaintiff's dwelling house, to be used for cook- 
ing purposes; and it admits that, through its agent, it delivered 
the rangé to the plaintifl at his dwelling house. It dénies that any 
piping was placed in contact with the woodwork of said dwelling 
house by any agent of défendant. It admits that it was engaged 
in the manufacture and sale of cooking ranges, and that it sold one 
of its ranges for |68 to the plaintiff. The answer is an admission 
that Goetchins was defendant's agent to sell the range and piping, 
and that Bell was its agent to deliver it with the piping. Thèse 
agents unquestionably undertook to put it up in a manner suitable, 
as they claimed, to its peculiar construction; and there was évi- 
dence from which the jury was justifled in flnding that in so doing 
they were acting within the apparent scope of their employment. 
No évidence was introduced to contradict this, or in any way to 
affect the inferences which the jury might fairly make from the 
facts proved. The contention that when defendant's agents were 
making the sale and delivering the range and piping, and getting 
plaintifPs note and agreement, they were acting for the défend- 
ant, but that when they were placing the range and piping in 
position, and paying the carpenters, thèy were acting for themselves, 
is a contention that requires affirmative proof to support it, and 
is by no means a presumption of law. In Mechem on Agency (sec- 
tion 734), the law on this subject is well summarized: 

"In determining the prineipars liability for the agent's négligence, the Impor- 
tant inqulry is not whether the agent was authorized to do, or to omit to do, 
the act, the doing or not dolng of which constitutes the négligence complaîned 
of, or whether the act was done or omltted in violation of the principal's In- 
structions, but whether the act was done or omltted by the agent while engaged 
in the business of his principal. As is well said by a learned judge: 'In most 
cases where the master has been held llable for the négligence of his servant, 
not only was there an absence of authority to commit the wrong, but It was 
committed In violation of the duty which the servant owed the master. The 
principal Is bound by a contract made in his name by his agent only when 
the agent has actual or apparent authorlty to make It, but the liability of a 
master for the tort of his servant does not dépend prlmarily upon the posses- 
sion of an authorlty to commit It The question Is not solved by comparing 
80 F.— 31 
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the act wlth the authority. It Is sufaclent to make the master responslble 
clvlllter If the wrongful act of the servant was committed In the business of 
the master, and wlthln the scope of hls employment; and this although the 
servant, In dolng It, departed from the Instructions of hls master. The raie 
Is founded upon public pollcy and convenlence. Every person Is bound to use 
due care In the conduct of hls business. If the business is committed to an 
agent or servant, the obligation is not changed. The omission of such care is 
the omission of the principal, and for the injury resulting therefrom to others 
the principal is justly held liable. If he employa Incompétent or untrustworthy 
servants, It is hls fault; and whether the Injury to third persons is eaused by 
the négligence or positive misf easance of the agent, the maxlm respondeat supe- 
rlor appUes, provided only that the agent was aeting at the time for the prin- 
cipal, and wlthln the scope of the business intrusted to hlm.' Hlggins v. Turn- 
plke Co., 46 N. Y. 23. So, too, It is immaterial that the act was committed 
without the principal'B knowledge, or that it was the resuit of the agent's mis- 
apprehension or misappllcation of hls prlncipal's instructions, and was an act 
whlch the principal never intended should be done; If, in fact, it was done by 
the agent In the course of hls employment, and not In the wUIful departure from 
Vt, the principal Is liable." , 

In Mackay v. Bank, L. E. 5 P. 0. 394, it was declared to be set- 
tled law that the principal is liable for a fratid as well as for other 
wrongs committed by an agent without express command in the 
course of the agent's service, and for the principal's beneât. 

It is urged on behalf of the range company that, although the 
court may hâve been right in refusing the instructions it asked with 
respect to the issues under the third cause of action, it was error 
for the court not to hâve charged the jury for their guidance in con- 
sidering that issue. To justify a recovery for the plaintiff on the 
issue of négligence, the only facts necessary to be found were the 
négligence, the fact that it was committed by the agent in the 
business of the range company and within the scope of his. em- 
ployment, and the fact that injury had resulted to the plaintiff 
from the négligence, unmixed with any fault on the part of the 
plaintiff. As to thèse facts, the évidence was ail one way. The 
undisputed testimony may almost be said to hâve required the jury 
to flnd for the plaintiff, and, in our judgment, no injury resulted to 
the défendant from the omission to more speciflcally charge the jury 
on thèse points. 

It is also urged that there was error in admitting évidence to be 
given of the value of the treés shading the house, and which added 
to its beauty, value, and comfort, and in the court's instruction to 
the jury that they might allow for such as were destroyed by the 
fire. The plaintiff, in his complaint, claimed damages for the loss 
of his dwelling house and contents and an outhouse near by. It 
does not seem to us that the destruction of the shade trees surround- 
ing a dwelling house in the country is an item of damage so distinct 
from the burning of the house itself that it is réversible error to 
allow such an item to be proved without alleging it as a spécial 
damage, It would rather appear to be a damage which naturally 
and reasonably results from the burning of the house itself under 
such circumstances. 

Upon considération, we are satisfled that, although there was er- 
ror in the rulings upon the questions whether or not the printed cou- 
tract contained the whole contract of sale, so as to exclude paroi 
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proof of a warranty or of false représentations, yet that there was 
évidence to support tlie plaintifif's right to recover upon the ground 
of négligence, and that question was rightly submitted to the jury. 
It was an indépendant issue put to the jury in accordance with the 
North Carolina practice. The flnding was fully justifled by the 
évidence, and was suflBcient to support the verdict The judgment 
of the court below is affirmed. 



KNICKERBOOKER lOE CO. v. FINN. 

(Circuit Court of Appeals, Second Circuit May S, 1897.) 

1. Mabter and Servant— Negligenck—Vicious Horse. 

That a horse by whose kicking an employé was injured had, on two 
previous occasions, of whlch the employer's superlntendent was informed, 
klcked viclously and dangerously without provocation, Is sufflcient to re- 
qulre submission to the jury of the question whether the horse had a pro- 
penslty to kick, rendering him unsafe. 

S. SaMB — CONTRIBUTORT NEGLIGENCE — VIOLATION OF OBSOLETE RULES. 

An employer cannot set up, as a valid défense agalnst the conséquences 
of hls own négligence, the employé's violation of a rule whlch the employer 
had knowlngly permltted to be practlcally abandoned. 

Error to the Circuit Court of the United States for the Southern 
District of New York. 

William Finn, the plaintiff in the court below, an employé of the 
Knickerbocker Ice Company, recovered in the circuit court for the 
Southern district of New York a verdict for |7,500, in an action 
against said company for damages caused by the kick of a horse 
of the défendant, which inflicted so se ver e an in jury as to compel 
the amputation of the plaintiff's leg. 

John M. Gardner, for plaintiff. 
Charles 0. Nadal, for défendant 

Before LAOOMBE and SHIPMAN, Circuit Judges, 

PEE OURIAM. The défendant, at the close of the entire testi- 
mony, moved for a direction of a verdict in its favor, upon the 
ground that there was no proof of négligence on the part of the 
défendant; that there was no évidence that the horse was a vicions 
animal, or that it had any propensity to kick, of which the plain- 
tiff should hâve been notified; and that the plaintiff was guilty of 
contributory négligence. The court denied the motion, to which 
the défendant excepted. The plaintiff was "a helper" in the em- 
ployment of the ice company; that is, he helped or assisted the 
driver of one of the ice wagons in the delivery of ice upon his route. 
He also drove while the driver was delivering ice. On the occa- 
sion of the accident, he was driving and occupied the usual seat, 
which placed his legs very near to the heels of the horses. The 
horse which broke Finn's leg was an "extra" horse, and was oc- 
casion ally used. There was no question in the case in regard to 
the liability of the company if it had furnished one of its drivers, 
without warning, a vicions horse, which the company knew or ought 
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to hare kb6wi) was vicions, wliile the driver did not know and was 
under no obligation to know the animaFs evil habit. The points 
upon which the défendant principally relies are: First, that there 
was no prw)f that the horse had a propensity to kick without provo- 
cation ; and, second, that there was no proof that the défendant'» 
foreman had knowledge of such a propensity, or that he had any 
knowledge which he should hâve communicated to Finn. 

The testimony on the part of the plaintiff was to the effect that 
on two separate occasions, shortly before the accident, this horse, 
viciously and without provocation, kicked in a very dangerous man- 
ner; that on oné occasion, after having repeatedly kicked, he was 
returned to the stable, and the superintendent, upon being informed 
of the reason for the return, furnished another horse; and that on 
the other occasion an employé told the superintendent of the horse's 
bad conduct. The testimony in regard to the horse's vicions pro- 
pensity and the company's knowledge of it is conûned to thèse two 
instances, but, if the testimony for the plaintiff is to be believed, 
the kicking was very willful, and without adéquate cause. The 
company asaigned a cause which is consistent with his good char- 
acter. The court charged the jury that there was no substantial 
évidence that the horse was a generally vicions horse, and that the 
question was whether he had the propensity, rendering him unsafe, 
sometimes to kick, without cause ov provocation, and whether the 
superintendent had reasonable cause to believe that the horse was 
an unsafe horse to be sent out with the plaintiff and his driver. 
There was sufficient évidence to compel a submission of thèse ques- 
tions to the jury. 

The defendant's remaining point is that the plaintiff was, in driv- 
ing the horse, disobeying a rule of the défendant, and was therefore 
guilty of contributory négligence. The défendant had a rule, on 
paper, which Finn knew, and which prohibited any employé, ex- 
cept the drivers themselves, from driving the horses. There was 
ample évidence that this rule was, and was known by the company 
to be, a dead letter. The défendant insisted that the plaintiff ought 
not to recover, because, at the time he was hurt, he was acting in 
violation of this rule. 

The court charged as follows: 

"If there was a rule of that character In force, and the plaintiff was vlolating 
it at the tlme he received this Injury, he Is not entltled to recover; but If you 
corne to the conclusion that, although there was such a printed régulation, It 
was not enforced, it was a dead letter, that everybody connected with the com- 
pany knew that the helpers were expected on occasions to drive the defendant's 
horses, and that the plaintiff was injured while driving upon one of thèse oc- 
casions, then the rule is no défense." 

To the correctness of this charge, both in morals and in law, 
there can be no valid objection. An employer cannot be permitted 
to set up, as a valid défense against the conséquences of his own 
négligence, the employé's violation of a rule which the employer 
had knowingly permitted to be practically abandoned. Railroad 
Co. V, Nickels, 1 C. G. A. 625, 50 Fed. 7ia The judgment of the cir- 
cuit court is aflBrmed, with costs. 
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HBNRT V. PITTSBTJRGH OLAT MANUF'G CO. 

(Circuit Ciourt of Appeals, Ttaird Circuit. AprU 14, 1807J 

No. 10, Harcb Tenu, 1897. 

1. WiLLS— CONSTRUCTIOIf— LiFB EsTATB. 

Testator devlsed lands to hls son, "to hecve and to hold • • • durlng 
the life of my son, * • « and the Ufetime of hls wlfe, • * * to 
bave and to hold the same and enjoy ail the benefits or profits In any wlse ac- 
cruing from said land during thelr natural lives," and, at the death of hls 
son and hls wlfe, the land to be sold, and the proceeds equally dlvlded 
among their chlldren. Held, that the son took only a Ufe estate, notwith- 
standlng that a small charge was made upon the land in faror of bis 
motber. 

t. Pederal Courts— Eppkct op State Décisions. 

A décision by a state suprême court that, under a State statute, a sherlfTs 
sale of certain land passed no tltle, Is blnding on the fédéral courts. 
3. Statute dp Fraudb— Parol Contract por Land— Part Perpormancb. 

An alleged paroi contract, whereby a father authorlzed hls son to go upon 
a certain tract of land, and occupy and Improve the same, wlth the under- 
standlng that It would be hls "sometlme," is so Indefinlte as not to b« 
taken out of the statute by a part performance on the part of the son by 
Uvlng upon the land and maklng Improvements. 

In Error to the Circuit Court of the United States for the West- 
ern District of Pennsylvania. 

EUis N. Bigger, for plaintiff in error. 
William B. Outhbertson, for défendant in error. 

Before ACHESON and DALLAS, Circuit Judges, and BUTLIJB, 
District Judge. 

BUTLER, District Judge. The parties haying dispensed with a 
jury, the court found the following facts: 

"(1) William McCleUan, the eommon source of tltle, was selsed In fee of the 
land In question at the tlme of hls death, and by hls wlU, whieh was duly pro- 
bated, devlsed the land In question as follows: 

" 'I glve and bequeath unto my son Francis McOlellan a lot or pièce of land 
sltuated on the west of my farm and bounded by a partition f ence between the 
farm that I now Uve upon, on the east, and by lands of Wm. Kennedy and 
Jas. A. Barrett, be the same more or less, being the same pièce of land occu- 
pled by hlm, and upon whlch he had made Improvements upon buildings, etc., 
to hâve and to hold the said pièce or tract of land so sltuated and descrlbed 
during the Ufe of my son Francis and the lifetlme of hls wlfe, Jane, to bave 
and to hold the same and enjoy ail the beneflts or profits In any wlse accrulng 
from said land during thelr natural llves, and at the death of my son Francis 
and hls wlfe, Jane, the said pièce or parcel of said land is to be sold, and the 
amount it is to be sold for, be the same more or less, to be equally dlvlded 
amongst ail the chlldren of my son Francis and hls wlfe, Jane, share and share 
allke.' 

"(2) In November, 1882, the said Francis McCleUan and Jane, hls wlfe, wlth 
seven of thelr nlne chlldren, joined in a bond and mortgage upon said premises 
to the Beaver Valley Building & Loan Association for $1,200. Two of the 
chlldren executlng said instruments were minors. Default having been made 
on May 16, 1887, Judgment was entered on said bond by vlrtue of a warrant 
of attomey, a writ of fleri faclas Issued thereon, the property levled upon and 
on June 4, 1887, sold to J. A. Barrett for i61,230, and a sherlff's deed thereafter 
was duly acknowledged and delivered to him, and the purchase money pald. 

"(3) That subsequently thereto, T. M. Henry, the vendor of the présent plaln- 
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tlflf, and the vendee of said Barrett, brought an action of ejectment In the court 
ot conjmon pleas of Beaver county against Frank MoOlellan and Jane MtoClel- 
lan Ws wlfe, to recover possession of sald premlsee. That sald ca«e resulted 
In a compulsory nonsult belng entered against sald T. M. Henry, which non- 
sult the court refused to take o£f, and upon appeal by the said Henry to the 
suprême court of Pennsylvania, the judgment of the lower court was afflrmed. 
That In sald case the question ralsed was the same as in the présent case, vlz., 
the effect of the sherifC's sale to divest the life estate, and was passed upon. 

"(4) That subsequently thereto the holder of the life estate and those In re- 
malnder uniting in praylng a sale, the land in question was sold by a trustée 
actlng under the order of the orphans' court of Beaver county. The sald T. M. 
Henry appeared In said court as clalmant for part of the proceeds of the sale 
of sald lands by vlrtue of hls ownershlp of the tîtle or rlght alleged to hâve 
passed by said sheriff's sale. That the orphans' court decided against the 
valldlty of said sheriff's sale and against the alleged rlght of Mr. Henry to par- 
tlclpate In the proceeds of the orphans' court sale, and upon appeal by hlm to 
the suprême court of Pennsylvania, the decree of the orphans' court was 
afflrmed. 

"(5) That subsequently thereto the rights of J. A. Barrett and T. M. Henry 
under the sald sherlfPs deed passed by assignment to Francis Henry, a citizen 
of Minnesota, who brought the présent suit" 

On this flnding of facts, the court entered judgment for the de- 
fendant; whereupon the plaintiff brought the case hère, and filed 
the following assignment of errors: 

"First. The court erred In opinion In this case In findlng for the défendants 
and in ordering judgment to be entered in their favor. 

"Second. The court erred in not finding for the plaintiff and giving judg- 
ment In his favor. 

"Third. The court erred in flnding that in the ejectment In the court of com- 
mon pleas of Beaver county, brought by T. M. Henry against Francis McClel- 
lan and wlfe, the question raised was the same as in the présent case, viz.: 
the effect of the sheriff's sale to divest the life estate, and was passed upon. 
In that action It was assumed for the purpose of getting possession of the 
land, that the title of the défendants was a life estate, the question of the 
nature of the défendants' title was not raised and was not a question at issue; 
ail of which appears by the plaintiff' s paper book on appeal to the suprême 
court of Pennsylvania, In that case, which is In évidence by agreement In the 
présent case; the question hère ralsed Is the nature of Francis McClellan's 
tltlè, whether by gift, paroi, contract, or devise, which If a fee simple, has 
passed to the présent plaintiff, and also the question of the valldlty of the 
plalntiff's tax title derived from H. S. McConnel. 

"Fourth. The court erred in flnding that the orphans' court of Beaver county. 
In distributing the proceeds of the trustee's sale among the supposed remaln- 
der-men under Wm. McOlellan's wlll, or thelr assigns, decided against the 
valldlty of the sheriff's sale. The question of the nature of T. M. Henry's 
title was not at issue in that distribution proceeding, nor on appeal thereof, 
where it was assumed, for the purpose of attempting that method of relief, that 
the land was converted under the will, and that the remainder Interests were 
personalty; as appeared by appellant's paper book In that case now In évi- 
dence by agreement. The scope of the orphans' court décision, and that of the 
suprême court aflîrming, was merely as to the Invalidity of the sheriff's sale 
to pass the supposed équitable Interests In remainder, and was not an adjudi- 
cation of the matters now In question, and the court erred in not so flnding. 

"Fifth. The court erred In flnding that the question involved In this case has 
already been passed upon by the suprême court of Pennsylvania. 

"Slxth. The court erred In not finding that the statement of the suprême 
court of Pennsylvania, that the will created a life estate Is not décisive of that 
faet or of this case as the construction of the wlll was not dlstinctly bèfore 
the said court, and as there was no évidence of a paroi, gift, or contract, or of 
a title by tax sale as there is In the présent case. 

"Seventh. The court erred in not flnding that the plaintiff In this action Is not 
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bound by the judgment in the ejectment In Beaver county, as he is entltled to 
two such possessory actions and to a rehearlng of both fact and law bearlng on 
hls rlght 

"Bighth. The court erred in not findlng that the plalntiff is not bound by the 
Judgment of ejectment in Beaver county for the reason that the parties to thls 
action are différent. 

"Ninth. The court erred in not flndlng that the plaintifC is not tmund by the 
judgment of ejectment In Beaver county for the reason that the plalntiff in that 
case had no tax title such as the présent plaintiff has, as hereafter set forth. 

"Tenth. The court erred in not findlng that the plalntiff was entitled to a 
verdict and judgment by reason of hls tax title as set forth in the follovcing 
statement of the évidence, admltted by agreement at the trial. (See the stén- 
ographie report of the évidence among the papers on file, also exbibits, etc., and 
deiposition of Franlc MoCdellam.)" 

It ia unnecessary to consider thèse assignments separately. They 
raise the folio wing questions: First, what estate did Francis Mc- 
Clellan take under Ms father's wiU? Second, what was the efifect 
of the sherifPs sale of Francis' estate? Third, what was the effect 
of the understanding between Francis and his father, under which 
he entered upoû and improved the land? Fourth, has the plaintiff 
title under the tax sale? 

As respects the first, we think it quite clear that Francis took a 
life estate, only. The language of the devise aptly describes such 
an estate, and cannot fairly be construed to describe any .other. 
The smaJl charge on Francis in favor of his mother, is unimportant. 
Such charges may be entitled to weight in the construction of de- 
vises where the terras are uncertain, but not otherwise. This ques- 
tion was before the suprême court of Pennsylvania in Henry v. Mc- 
Clellan, 146 Pa. St. 34 [23 Atl. 385], and the devise was there held 
to convey a life estate. While the décision is not binding on us, 
under the circumstances, it is entitled to great weight, and would 
probably control our minds if they were in doubt. The question, 
however, does not seem to admit of doubt. 

As respects the second question, the answer to which turns on 
the efifect of the aci; of January 24, 1849, our judgment is against 
the plaintiff. The construction of this act, and its effect on sheriff's 
sales of land, were also before the suprême court of Pennsylvania in 
Henry v. McClellan, and the conclusion there announced is bind- 
ing on us. In the absence of this décision however, we would hold 
that the sheriff's sale of Francis' life estate, in disregard of the 
statute, passed no title. 

The third question above stated, alone, was seriously pressed on 
the argument. The only évidence on which it rests is f ound in the 
déposition of Francis McClellan, and is as follows: 

"I first moved on the land in dispute In the year 1862. I made some, but 
not many, improvements that year. I went into the army that year. I after- 
wards cleared part of the land, bullt this log house or cabin, planted an orchard, 
built fences, but no other building. Father told me to go on the land and 
build a house, and the land would be mine some day. Acting on this promise, 
I made thèse improvements. I was married, and had a family at thls time. 
The cabin was built before I went into the army, In 1862. My father's promise 
was never reduced to wrlting. John Glass, a justice of the peace, wrote ■ my 
father's wlU." 

Re-direet: "I never daimed the land in dispute except as tenant for 'Ife 
under my father's wiU." 
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This évidence is insufflcient to establish a contract While the 
law requires contracta for the sale of land to be reduced to writ- 
ing, a paroi contract, clear and distinct in ail its essentiaJ terms, 
and in pursuance of which possession bas been talien and held, 
and the considération paid, will be enforced. McGibbeny v. Bur- 
master, 53 Pa. St. 332; Edwards v. Morgan, 100 Pa, St. 336. Hère, 
however, the alleged contract is indefinite and uncertain as respects 
one, at least, of the essential terms. Francis is to hâve the land 
"sometime"; not when he enters upon it, or at any deânite period 
thereafter. When would his title vest? Then again it is entirely 
clear thàt Francis did not enter and hold as owner, under this al- 
leged contract. As his déposition déclares, he "never claimed the 
land except as tenant for life under the will." The mortgage exe- 
cuted by him contains the same déclaration; and the subséquent 
proceeding in the orphans' court, in which the land was sold on his 
pétition under the will, was a very emphatic déclaration to the same 
effect. It seems quite plain that neither he nor his father attrib- 
uted to the understanding referred to, the conséquences of a con- 
tract of sale. They contemplated that he should occupy and im- 
prove the property, applying its proceeds to the support of his 
family, and that the father would further provide for him respect- 
ing it by will. The fact that his father did so provide, and that he 
accepted the provision, never asserting or suggesting any other 
title, is, we think, conclusive évidence of this. 

As respects the fourth question, also, our judgment is agalnst the 
plaintiff. If the land had not been actually redeemed, as the évi- 
dence, in our judgment, shows it was, Francis' offer to redeem, 
which is clearly proved, would defeat the tax title set up. 

The judgment is therefore afflrmed. 



LAKE BHIB & W. R. CO. T. OHIiG. 

(Carcult Court of Appeals, Sixth Circuit May 4, 1897.) 

No. 467. 

1. Masteb and Servant— Personal Injurt— Dishegahd of Rclbs— Evidbncb. 
Where an Injury to a rallroad employé Is alleged to be due to a violation 
of a rule of the company, évidence that the employés habitually dlsregarded 
the rule, wlth the knowledge of the superintendent, Is admissible to show 
abrogation thereof, wlthout showlng prevlous nonobservance under condi- 
tions slmUar to those which exlsted at the tlme of the accident. 

S. Same— CoNTBiBUTORY Négligence. 

A rallroad employé cannot recover for Personal Injuries resultlng from 
golng between movlng cars to uncouple them, In violation of a subslsting 
rule of the éompany. 

In Error to the Circuit Court of the United States for the North- 
ern. District of Ohio. 

J. B. Cockrum and W. H. H. Miller, for plaintiff in error. 
D. J. Cahle and W. L. Parmenter, for défendant in error. 
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Before TAFT and LUKTON, Circuit Judges, and CLAiRK, District 
Judge. 

CLARK, District Judge. This case was before this court at a 
former term on writ of error to tlie circuit court of the United States 
for ttie Western division of tiie Northern district of Oliio, brought 
to review a judgment in favor of défendant in error for |12,000. 
The judgment was reversed, and a new trial ordered. The case was 
again brought to trial in the court below, and resulted in a judg- 
ment in favor of défendant in error, Craig, for $11,000, to review 
which the présent writ of error is prosecuted. In the opinion of the 
court on the former hearing, the facts were stated by Judge Taft 
as follows: 

"Oralg was the conductor or foreman of a night swltching crew In the yards 
of the rallway company at Lima, Ohlo. He had been in the employ of the 
Company for nearly three years prier to the accident in varlous capacitles, 
chlefly as brakeman upon a freight train. His service as conductor or fore- 
man of the switching crew in the yards of Lima began on the 16th day of 
December, 1892, and the accident upon whlch this action is founded occurred 
on the 23d of the same month. The swltching crew, which conslsted of CraJg 
himself, two switchmen, tire englneer and the flreman of the locomotive, had 
eompleted thelr worlî about 4 o'cIocIj in the morning, had washed themselves, 
and were waltlng until 6 o'elock should arrive, when thelr duties would end. 
They reeelved an order to swltch two cars, one to one train and one to another, 
which, comlng at this late hour, put them in bad humor. The two cars to be 
switched were attached to the front end of the englne, and the engine was 
backed north on the main track in the Lima yard, to what was called the 
'swltch,' Into the B track. There was a slight grade from the center of the 
yard dOwn to the switeh. The grade from the swltch north on the main track 
was also downward, though upon this point there was a conflict of évidence. 
AS the train backed down on the main track beyond the switeh, Cfralg stepped 
off on the east side of the main track about opposite the swltch point, and 
walted until the train had passed beyond the swltch. One of hls switchmen 
turned the swltch, and then Craig gave the swift signal to kick the car hard 
up the B swltch. The engineer obeyed the signal, and pushed the cars up the 
B swltch. Craig stepped in between the flrst and second cars as they went 
by him to pull out the coupling pin. He succeeded in doing this, but fell and 
was run over. His legs were so mangled that both had to be amputated. He 
was found lying under the flrebox of the engine. The contention for the plaln- 
tifC in error was that Craig had caught his foot in a frog whlch was unblocked 
in violation of the statute of Ohio of March 23, 1888 (85 Ohio Laws, 105), and 
that this was the cause of the accident. The évidence was very conflicting as 
to whether the frog was blocked or not. There was soltie conflict of évidence 
also as to the speed of the train at the tlme when Craig entered between the 
cars. Craig himself sald that the speed was from three to four or five miles 
an hour; other witnesses said that the speed was from four to flve miles an hour. 
The englneer testlfled that Craig had glven him a swift signal,— that is, a 
signal for a hard kick,— and that the speed was about ten miles an hour. His 
flreman, however, thought that it was about five miles an hour. The night 
was cold and the ground was frozen. The roadbed about the swltch was 
usually moist when not frozen. There was some snow on the ground. It 
was qulte dark. A rule of the company forbade brakemen and switchmen to 
enter between cars in motion to uncouple them. This rule was upon the tlme 
card fumlshed by the company to Oralg. It was in évidence that the rule 
was generally not observed in the Lima yard, and that the violations of the 
rule were Icaown to the division superintendent and the yard master. The 
division superintendent admitted upon the stand that the rule was not always 
observed, but stated that he had cautioned the tnen against entering between 
the cars when they were moving too rapidly, and advised them against their 
taklng such risks. It was also in évidence that it was the gênerai custom on 
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rallroads to uncouple cars In thls way." 87 V. S. App. 656, 657, 19 0. O. A. 
631, and 73 Fed. 642. 

The facts disclosed in the record of the case as now brought up 
are substantially the same, with one important exception now to be 
stated. On the trial which resulted in the judginent now under 
review, the circuit court, on objection by plaintifE in error, excluded 
ail évidence showing, or tending to show, that the raie which for- 
bade brakemen and switchmen to go between the cars in motion to 
uncouple them was habitually disregarded with the knowledge of the 
division superintendent of the railroad company and the yard master. 
The rule in question is No. 112, on time card 29, and is as follows: 

"112. Bvery employé Is required by thèse rules and régulations to exercise 
the utmost caution to avold injury ta hlmself or to hls fellows, especially "In 
the switching or other movement of trains; jumping on or o£f of trains or 
engines in motion, entering between the cars while In motion to uncouple them, 
and ail simllar Imprudences are forbldden." 

The circuit judge, in sustaining the objection to évidence of a 
custom to disregard the rule, gave as a reason for doing so that 
such évidence did not show that the acts of uncoupling known to 
defendant's ofiQcers were the same or similar to the. manner of un- 
coupling done by the défendant in error at the time of the accident. 
The circuit judge said that it would certainly not be sufiScient to 
show that the servants of the company were allowed to uncouple cars 
at a rate of speed not exceeding one or two miles an hour in day- 
time with the ground dry and the surroundings favorable. Such 
facts, it was said, would neither justify the court nor the jury in 
flnding that there was an intention not to require the rule to be ob- 
served in the nighttime, when the ground was frozen, covered with 
snow, and where frogs and switches were located, and the danger, in 
view of thèse circumstances, much greater. This ruling was made 
during the examination of défendant in error, Oraig, himself, and we 
may give so much of his examination as related to this point at the 
time the objection was sustained. It is as follows: 

"Q. You may state if Mr. Bell, prlor to the time you were Injured, waa about 
the yards to your knowledge, at any time whlle the men were engaged In 
«wltching cars and cuttlng offi cars and in coupUng cars. A. Well, I don't 
know as I ever seen him around there after nlght, but I saw hlm there in the 
daytlme. Q. Was he there at any time whlle the men were so engaged î A. 
Yes, sir. Q. Dld Mr. Bell see the manner In which the cars were eut off and 
■switchedî (Objeeted to as not havlng anything to do with the case at this 
time.) The Court: I wlU let hlm answer this question, and see what the next 
-question will be. Thls partlcular question Is: 'Did Mr. Bell see the manner 
in which the cars were eut off and swltched?' I tblnlj he may answer that 
question. Mr. Cockrum: That is, thèse partlcular cars? The Court: Yes; 
If that question refers to Mr. Bell seeing the manner In which cars were eut 
off at other times, 1 will sustaJn the objection. Mr. Cable: Q. Do you know 
how cars were eut off and swltched in the yards of the Lake Erie & Western 
aailroad Company at Lima, Ohio, prior to the time you were Injured, with réf- 
érence to the manner In which the work was doue,— that Is, on December 23, 
1892, and prlor? (Objeeted to. Objection sustained, to whlch ruling the plaln- 
tlft then and there excepted.)" 

The witness was subsequently asked to state whether there was 
any différence in the manner in which the cars were eut off and 
switching done in the nighttime and daytime, and objection to the 
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question was sustained. The witness was then asked if he knew the 
manner in which tlie switching was done in the yard in the daytime, 
to which the witness answered that he did. In regard to what ther 
followed we will allow the record to speak for itself : 

"Q. Now State the manner In which the cuttlng off of cars and switching was 
done In the yard in the daytime, at and prior to the time you were injured. 
(Objected to.) The Cîourt: If you wlll Incorporate rlght In there, and meet 
the Issues fairly and squarely, as to whether or not brakemen and switchmen 
went In there when the cars were in motion, it will présent the matter more 
dlreetly to the court. I will sustaln the objection to thls question as It stands. 
I thlnk you should sustaln the objection to thls question as to the partleular 
eustom. Mr. Oable: I wlll ask you to state what was the manner In which 
cars were eut off and swltched in the Lima yards o( the Lake Erle & Western 
Kallroad Company at and prior to the time you were injured, wlth référence to 
brakemen or switchmen going between the cars whlle they were in motion, 
to pull the pin, whlle they were movlng at a rate of speed of an ordlnary walk, 
or three or four miles an hour. (Objected to.) Mr. Cable: We ofCer and expect 
to prove by the testjmony of thls witness that the manner of doing switcMng 
and cuttlng off of cars In the Lima yards of the défendant company at and 
prior to Cralg's Injury was by uncoupling the cars in motion, going at a rate 
of speed of from two to three, four, and five miles per hour, the men going 
between the cars whlle so In motion to pull the coupllng pin; that the man- 
ner of doing the work of switching and cuttlng or uncoupling cars in the Lima 
yards of the défendant company at and prior to Cralg's injury was the cus- 
tomary and usual method of doing like work on ail the rallroads in the TJnlted 
States; that the work of switching and cuttlng or uncoupling cars In the Lima 
yards of the défendant company at and prior to the time of Cralg's injury was 
done In the same manner at night as in the daytime, and in winter as In sum- 
mer; that the manner of switching and cuttlng or uncoupling cars In said 
Lima yards at and prior to the time of Cralg's injury was well known to 0. W. 
Bell, who at the time of sald Injury to Craig, and for more than one year prior 
thereto, was the division superlntendent of the défendant, having control of the 
Une of rallway of the défendant extendlng from Tipton, Ind., to Sandusky, 
Ohlo, and includlng said Lima yards, at which latter point sald Bell's office 
was sltuated; and that such manner of switching and cuttlng or uncoupling 
cars in defendant's sald Lima yards at and prior to Cralg's injury was also 
well known to John Conners, the night yardmaster of défendant in said yards. 
(Objection sustained, and plalntlff excepts.)" 

Défendant in error further offered to make the same proof hy other 
witnesses examined, but this, too, on objection, was ruled ont. It 
appears from what has been said that the circuit judge entertained 
the opinion that évidence was not admissible as showing, or tending 
to show, that the company had habitually disregarded the nile, un- 
less this could be done by proof which established that the raie was 
not obserred under circumstances similar to those existing at the 
time this particular accident occurred. And this was the basis of 
the court's action in excluding the évidence. This is made quite 
clear in remarks made by the judge, which we hâve referred to. As 
we hâve concluded that one of tiie objections taken in the àssign- 
ment of errors requires a reversai of the judgment, we deem it 
proper to notice the action of the court in excluding the évidence 
referred to on account of its importance as a question likely to occur 
on a new trial. We hâve carefully considered the reasons assigned 
by the circuit judge for excluding this évidence, and we are unable 
to concur in his conclusion. We are very clear tbat the évidence 
offered was compétent, as tending to show an abandonment of the 
raie which had been promulgated on paper, and that the défendant 
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in error had the right to go to the jury upon the question of the rule 
having been abrogated. The view of the circuit judge that abro- 
gation of the rule could not be inferred by the jury, uniess the eTi- 
dence tended to show nonobservance of the rule under circumstances 
similar to those existing at the time of the accident, is not supportéd 
by any authority to which we hâve been referred, and is certainly 
at variance with sound reason. In the very nature of the case, 
abrogation of the rule could be established only by évidence of the 
custom of handling the cars in this particular yard, and at times pre- 
vious to that of the accident in question. If the proof offered made 
out a habit of disregarding the rule under circumstances which ren- 
dered the danger less than it would be at the particular time and 
place in question, this was a considération which went to the eflfect 
of the évidence, and not to its admissibility. It must be observed 
that the only substantial, permanent différence that could exist in 
the* circumstances would be that between day and night. Other- 
wise the conditions of the work would be necessarily quite similar. 
In addition to the darkness of the night, the learned circuit judge 
attached apparently much importance to the fact that the ground 
was covered with ice and snow; but the condition of ice and snow 
would at almost any particular time be the same in daytime as at 
night. The circuit judge, passing on the question, assumed that the 
rate of speed at the time this particular accident occurred was about 
five miles an hour, and that the custom which it was proposed to 
establish of disregarding the rule would show a rate of speed of one 
or two miles an hour. Upon what authority the circuit judge could 
make this assumption we are unable to see. The différence in a 
rate of speed of two miles an hour and one of five miles would be a 
mère différence in the degree of danger attending the act of un- 
coupling the cars while in motion. The language of this rule is 
not doubtful, and requires no interprétation. The rule in terms is 
equally applicable to the case of uncoupling at a two and five mile 
rate of speed. And the reason for the rule vras to prevent a well- 
known danger attending an act of this kind while the cars are mov- 
ing at any rate of speed. The view that the servant may violate 
the raie, and cast the conséquences upon the master, because the 
danger, although always présent, varies with the rate of speed, ia 
clearly unsound. To so hold would be not to enforce, but to nul- 
lify, the rule. Furthermore, such a ruling remits the case, in respect 
of both law and fact, to the question of négligence generally, just as 
if there were no such rule. So the rule promulgated by its terms 
makes no distinction between night and day as to the manner of 
handling the cars. The witness Craig stated that he was aware of 
the manner in which the cars were handled in daytime as well as at 
night. If the company in daytime allowed its rule to be disre- 
garded, and the danger incurred of coupling and uncoupling while 
the cars were in motion, and permitted this to be doue habitually, 
it was such évidence as tended to establish an abandonment of the 
rule, and should hâve been admitted, and the question of its effect 
submitted to the jury. The différence in the condition between 
day and night might hâve influenced the jury to find as a fact that a 
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custom, if it existed, to disregard ttie rule in the day work, did not 
extend to the night work; alâiough expérience might teacli the jury 
that a habit of disregarding wise discipline is not apt to stop at any 
well-marked limit, the danger dtffering in degree merely. In raling 
ont this évidence we think the court was in error. Railroad Co. t. 
Nickels, 4 U. S. App. 382, 1 0. C. A. 630, and 50 Fed. 722, was a case 
much like this in ail substantial respects as to the time and manner 
of the accident, as well as the character of the évidence submitted, 
as tending to show that the rule relied on in that case was not reallj 
in force. The court said : 

"To hold that this défendant company could make this rule on paper, call 
It to plalntlfTs attention, and give him written notice that he must ohey It 
and be bound by It on one day, and linow and acquiesce wlthout complalnt or 
, objection in the complète disregard of it by the plaintiff and ail its other em- 
ployés assoclated wlth hlm on every day he was in Its service, and then eBcaj)e 
llablllty to hlm for an Injury caused by Its own breach of duty towards the 
plaintiff becanse he dlsregarded this mle, would be nelther good morals nor 
good law. Actions are often more effective than words, and it wlU not do to 
say that nelther the plaintiff nor the Jury was authorlzed to belleve, from the 
long-continued aequiescence of the défendant In the dlsregard of this rule, that 
It had been abandoned, and It was not in force. The évidence of such aban- 
donment was compétent and ample, and the ruUng and charge of the court 
below on this subject were rlght. Barry v. Railroad Co., 98 Mo. 62, 11 S. W. 
308; Smith v. Railroad Oo., 18 Fed. 304; Schaub v. Railroad Co., 106 Mo. 
74, 16 S. W. 924." 

In the view thus expressed we concur. To the same eflect, see, 
also, Coppins v. Railroad Co., 122 N. Y. 557, 25 N. E. 915; White 
V. Eailwây Oo., 72 Miss. 13, 16 South. 248; Eastman v. Bailway C5o., 
101 Mich. 597, 60 N. W. 309; Eailroad v. Reagan, 96 Tenn. 128, 33 
S. W. 1050. The testimony thus excluded had been admitted, and 
was in the record which came to this court on the former writ of error, 
and upon that record Judge Taft, speaking for the com-t, observed: 

"It Is also urged In support of the charge below that there was no évidence 
to sustaln the contention that the plaintiff s golng In between the cars was nég- 
ligence. There was a rule of the company whleh forbade It. It was In évi- 
dence that this rule had been more or less dlsregarded, and that the division 
superlntendent was aware of it. He himself stated that he had warned the 
switch'man against taking the rlsk of golng In between the cars whcn they 
were moving too rapidly. If this was ail the évidence, the court mlght hâve 
held that thë rule had been abrogated, tbough ordlnarlly, when the rule la 
formally adopted, Its abandonment by matter In pals Is a question for the Jury." 

The trial judge instructed the jury in regard to rule 112 as foUows: 

"Now, a good deal has been sald about the rules of the company. The de- 
fendant has pleaded hère that accordlng to rule 115 the plaintiff was not allowed 
to pass in between moving cars, to uncouple them. Testimony has been offered 
hère by the défendant tending to show that the plaintiff had a copy of thèse 
rules, and hls recelpt was produced, whereln he pledged himself to study them 
and be govemed by them. I say to you, as I sald to you In passing upon 
the évidence durlng the trial of the case, that under the facts In this case it 
Is not vital for you to détermine whether or not he knew of rule 112 and vlo- 
lated It or not; because the law Interposes and says that the employé oï 
a railroad company is bound to do hls work In the least perilous manner possi- 
ble, consistent with bis own safety and the best Interests of the company. 
Now, If the plaintiff did attempt to go In there to do this uncoupling, when the 
cars were moving at a rapid and dangerous rate of speed, I say to you that 
he took the rlsk, and Is guilty of contributory négligence under the law, regard- 
lesB of the rules of the company. If he did not contrlbute to and was not the 
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cause of the Injury, the simple violation of thls raie, whlch did not involve 
négligence, would not relleve the company from responslblllty. He mlght vlo- 
late the rule Itself, strictly eonstrued, and not be négligent; that Is, the rule 
providing that no one shculd pass in between cajs while In motion. He 
mlght vlolate that rule by stepplng In between cars when golng at the rate 
of two miles an hour, under such clrcnmstances that It would be a violation at 
the rule and yet not be négligence." 

To this portion of the charge the défendant at the time duly ex- 
cepted, and now assigns error. The court then refused defendant's 
request to charge as foUows: 

"I also request the court to charge the Jury that If Cralg vlolated the raies, 
and their observance would hâve prevented the Injury, or if he had observed 
the raies the Injury would not hâve occurred, then he Is not entltled to 
reeover." 

The plaintiflf in error had introduced évidence to show that at the 
time the défendant in error accepted employaient he, in proper form, 
acknowledged receipt of time card and rules No. 29, and agreed to 
carefuUy study and abide by thèse rules and to fuUy conform to 
their requirements. It was also proved by the division superintend- 
ent, Bell, that this same time card with the rules was in effect at 
the time of Craig's injury. AU évidence tending to show that this 
rule was not really in force having been excluded, we are left no 
choice but to treat the case as disclosed by the présent record. Prac- 
tically, then, the undisputed évidence shows that the rule referred 
to was in due force, and that Craig was at the time under speciâo 
contract obligation to conform to the requirements of the rule. 
If the évidence be regarded as only tending to establish thèse facts, 
the question raised by the assignment of error on this portion of the 
court's instructions would be the same; for whether the évidence 
be treated as undisputed, or only as tending to establish the exist- 
ence of the rule in full force at the time, the plaintiff in error was 
entitled to hâve the case go to the jury under proper instructions 
as to the eflfect of the rule in case the jury shonld flnd in accord- 
ance with the contention of the plaintiff in error in regard to the 
rule. Whether or not the defendant's request, in the form in which 
it is made, is a strictly accurate statement of the law applicable to 
the violation of a rule of the company by a servant, and whether, 
therefore, considered apart from the charge of the court upon the 
same point, it would support an assignment of error on the court's 
refusai to give this instruction, we need not, for the purpose of this 
case, stop to inquire. It will not admit of question that the refusai 
of the court to charge as requested, together with the affirmative 
instruction given upon this point, rendered the rule completely nuga- 
tory, and eliminated it from the case, so far as any practical effect 
might be concerned. Whatever may hâve been the opinion of the 
court, it can hardly be doubted that the jury were left to under stand 
that the rule, if really in full force, had practically no effect on the 
case, and that the case was to be determined by the gênerai law 
applicable. On examination of the paragraph, it will be noted that 
the jury was instructed that it was not vital whether the servant 
knew of and violated the rule; that the law interposed, and that if 
the servant did not contribute to and was not the cause of the in- 
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jury a violation of the rule which did net involve négligence would 
not relieve the company from responsibility; that he might violate 
the rule strictly construed, and not be négligent; and that stepping 
between the cars when going at the rate of two miles an hour would 
not be négligence. It may be well, in considering the separate 
parts of the entire paragraph, to refer to certain rules, now well set- 
tled and no longer the subject of question. It is, for example, rec- 
ognized that a duty rests upon a railroad company, in the opération 
of a complex and dangerous business, to make rules and régula- 
tions for the government of its servants and employés. Eailroad 
Co. V. Camp, 31 U. S. App. 213, 13 G. 0. A. 233, and 66 Fed. 952; 
Eailway Co. v. Dye, 16 C. C. A. 604, 70 Ped. 24; Wood, Mast. & 
Serv. § 403; 3 Wood, Ry, Law, § 382; Beagan v. Railway Ce, 93 Mo. 
348, 6 S. W. 371. 

And, a company being under a duty to make reasonable" rules, it 
needs hardly to be said that there no longer exists any question of 
its right and power to do so; and that a servant accepting employ- 
ment with knowledge of such rules, and especially when his atten- 
tion is directed thereto, is under obligation to fully conform to such 
rules when and so long as they are really maintained in force, and 
that a servant or employé failing or refusing to observe such rules 
takes upon himself the risk of the conséquences of such disobedience, 
and is, as matter of law, guilty of négligence which defeats his right 
to hold the master liable for an injury of which such négligence is 
the proximate cause. Russell v. Railroad Co., 47 Fed. 204; Brooks 
V. Railroad Co., 47 Fed. 687; Eailroad Co. v. Reesman, 19 U. S. App. 
596, 9 C. C. A. 20, ând 60 Fed. 370; Railway Co. v. Dye, 16 C. C. A. 
604, 70 Fed. 34; Railroad Co. v. Finley, 25 U. S, App. 16, 12 0. C. A. 
595, and 63 Fed. 228; Œeason v. Railway Co., 19 C. C. A. 636, 73 
Fed. 647, and 43 U. S. App. 101; Railway Co. v. Wilson, 88 Tenn. 316, 
12 S. W. 720; Railroad v. Reagan, 96 Tenn. 128, 33 S. W. 1050. 

If négligence of the servant in violating a reasonable rule is either 
the sole proximate cause of an injury, or if without being the sole 
proximate cause the servant's négligence concur with that of the 
master in producing the injury, the master is exonerated from lia- 
bility, and the servant is without remedy. Railway Co. v. Hoed- 
ling's Adm'r, 10 U. S. App. 422, 3 0. C. A. 429, and 53 Fed. 61; Rail- 
road Co. V. Howe, 6 U. S. App. 172, 3 C. C. A. 121, and 52 Fed. 362. 

The doctrine that the master operating a complicated and danger- 
ous business ma;y and must make reasonable rules for the guidance 
and safety of the employés, that the employé must yield obédience, 
and takes upon himself the conséquences of disobedience, is a doc- 
trine that is eminently wise, and founded upon the highest considéra- 
tions of justice and humanity. The master's right to protect him- 
self from heavy pecuniary liability in the opération of a large busi- 
ness is most important. His duty, by suitable régulations, such as 
are suggested by expérience, to protect as far as may be the servant 
from risk of injury to himself as well as injury from a fellow serv- 
ant, for which the master is not pecuniarily liable, and for which there 
is practically no remedy, is a duty justly imposed by law. And the 
still higher considérations of the préservation of hmnan life, and the 
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prévention of serious physical maiming and disability with the at- 
tendant snffering and the impairment of usefulness, fumish the full- 
est support and sanction to the doctrine. And the law knows no 
such incongruity as holding the master to the duty of making, with 
the right of making, without at the same time requiring from the 
servant full conformity to the régulations. Notwithstanding that 
thèse views are now no longer open to question, the circuit judge, in 
the paragraph referred to, instructed the jury in effect that the con- 
tract conferred no right and imposed no obligation beyond or différ- 
ent from the law applicable to the case in the absence of any con- 
tract. It was declared not important whether the servant knew rule 
112 and violated it. In the third sentence it is fully implied that the 
servant might violate the rule without such violation involving nég- 
ligence. , ïhe jury was further told that the rule might be violated, 
and the servant not be négligent, provided he stepped in between 
the cars when moving at a rate of two miles an hour. The instruc- 
tion was erroneous in each one of thèse particulars. To say that it 
was not vital whether the servant knew of and violated the rule 
was contrary to the well-settled law as declared in the cases referred 
to. The rule in its terms forbids the servant to go between the 
cars for the purpose of uncoupling them when moving at any rate 
of speed, and the statement, as well as the implication, that the serv- 
ant might violate the rule without being négligent, provided the rate 
of speed was not rapid, was clearly to abrogate the rule, and sub- 
stitute the judgment of the servant therefor, as was said by the 
suprême court of lowa in Deeds v, Eailroad Co,, 74 lowa, 154, 37 
N. W. 124. We hâve said that apparently the instructions of the 
learned judge proceeded upon the theory that the contract, if in 
force, did not make the case différent from what it would be if treated 
as controlled by the law in the absence of any contract. Jî such 
was the view entertained, there was error in thîs. In the ordinary 
case of this character, the questions of négligence and contributory 
négligence, as known to the common law, are questions of fact for 
the jury. In such a case, whether the servant's mode of perform- 
ing his duties is négligent, as well as whether such négligence is the 
proximate cause of the injury, are both questions of fact to be sub- 
mitted to the jury under ail the circumstances of the particular case; 
whereas, in a case like this, with a rule in force, the violation of the 
rule by the servant is as matter of law négligence, as bas often been 
declared, and the only question left open and to be submitted to the 
jury, as one of fact, is whether or not such négligence was the proxi- 
mate cause of the injury, or concurred with the négligence of the 
master in producing the injury. Applying this gênerai rule to the 
case in hand, the évidence that rule 112 was in force is undisputed, 
as this record cornes to us, and the jury should hâve been instructed 
that its violation by the défendant in error was, as matter of law, 
négligence, : and that if such négligence was the sole proximate 
cause of the injury, or concurred with that of the master as the proxi- 
mate cause of the injury, the plaintiff in error was without remedy. 
What was said in the former opinion of this court in this case will 
be applicable and fully sufflcient for any question that may arise on 
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another triaJ in regard to the proximate cause of the injury, and we 
refer to that case without repeating what is there said. 

In regard to the other errors assigned, we do not tWnk that thej 
are well taken, or that they require any discussion. For the errors 
indicated the judgment is reversed, and the case remanded, with a 
direction to set aside the Terdict and order a new trial. 



FIDELITY & OASTJALTY CO. OF NEW YORK v. WILLBnr et al. 

(Circuit Court of Appeals, Thlrd Circuit. Aprll 12, 1S97.) 

No. 23, March Term, 1897. 

Instjbawcb— Phepatment of Prbmium — Chakge to Agekt — Renb-wal Rb- 

CEIPTS. 

A provision In an accident pollcy that the same Bhall not take eftect unless 
the premium Is pald prier to an accident is walved, on a renewal of the 
poiicy, when, according to the usual course of dealing between the in- 
Burance company and its agent, the company transmlts the renewal receipt 
to the agent, and charges him with. the amount of the premium, and the 
agent then dellvers it to the Insured wlthout exactlng prepayment 77 Fed. 
961, afBrmed. 

In Error to the Circuit Court of the United States for the West- 
ern District of Pennsj'lvania, 

De Lagnee Berier, fot plaintifiE in error. 
George E. Shaw, for défendants in error. 

Before DALLAS, Circuit Judge, and BUTLER and BUFFING- 
TON, District Judges. 

BUTLER, District Judge. The suit is on a poiicy of insurance 
issued by the plaintiff in error to James Getty, Jr., insuring him 
against accident, for one year. Just before the expiration of this 
period the company forwarded a renewal receipt to its agent and 
charged him with the premium. He delivered the receipt to Getty, 
and thus extended the poiicy, on the latter's promise to pay at a 
future time. It was the habit of the company thus to forward 
policies and renewal receipts and charge premiums, to its agents, 
and it was the practice of this agent, Mr. Scott, to deliver policies 
and receipts withoat exacting prepayment of premiums due, where 
he had confidence in the assured. He had so dealt with Getty pre- 
viously. The poiicy in suit contains the usual provision that it 
"shall not take effect unless the premium is paid previous to any 
accident under which claim is made" ; and f urther that its terms can- 
not be waived or modifled by an agent without the approval by the 
président or secretary of the company. 

At the close of the testimony the company requested the court to 
charge as follows: 

"(1) That the Insured, James Getty, Jr., by accepting and retainlng the pollcy 

of Insurance, without objection, assented to ail its terms and conditions; more 

particnlarly (a) he assented and agreed that the pollcy should not taise effect 

nnless the premium should be paid previous to any accident under whlch cl&lm 

80 F.— 32 
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mlght be made; and (b) he agreed that the terms of thls poUcy conld not be 
waived by any agent of the Insurance company, and that any modification of 
the policy should not be valld unless Indorsed thereon by the président or on» 
of Its secretarleB. 

"(2) The Insured, James Getty, Jr., had knowledge, elther actual or presump- 
tlve, that the agent of the défendant company, Mr. Scott, had no power to 
waive or modify any condition of the policy, Ineludlng that provision of the 
poUcy whlch requlred prepayment of the premlum before an accident. 

"(3) The defendant's agent, Mr. Scott, could not bind hls principal, the de- 
fendant, by walvlng payment of the renewal premitmi when Getty, the Insured, 
knew that he had no power to malse suclj walver. 

"(4) It Is immaterial whether Mr. Scott was a gênerai agent or a subagent 
of the défendant company, so far as his rlght to waive any condition of the 
policy was concerned. 

"(5) Where the contract of Insurance expressly provides by Its terms, the 
particular manner in which a condition of the contract may be waived or modl- 
fled, no other attempted walver wlU be permitted to modify the contract. 

"(6) The mère delivery of the renewal receipt did not glve the policy force, 
because, by its terms, It was expressly stipulated between the parties that It 
should not take effect unless the premium should be pald prevlous to an acci- 
dent. The fallure to pay the premlum slmply suspended the policy untU the 
premlum should be pald. 

"(7) The possession by the plalntlff of the renewal receipt is merely presump- 
tive évidence that the premlum was pald, and is not bindlng upon the company, 
unless the jury flnd that the money was actually pald." 

The court declined to charge as requested, but instructed the jury, 
inter alla, that: 

"If you flnd from the évidence that It was the usual course of deallng between 
the défendant company and Mr. Scott, Its gênerai agent, for the company to 
charge Mr. Scott, as its debtor, for the premlums on pollcles of Insurance, and 
on renewal recelpts transmltted to him for delivery, and that In thls particular 
Instance the company, when it transmltted the renewal receipt of June 7, 1895, 
charged Mr. Scott as its debtor wlth the premlum of $50, named In the receipt, 
then, for the purpose of thls case, that premium must be regarded as pald to 
the company, as between the company and Mr. Getty, or his Personal repré- 
sentatives, or cash payment thereof must be deemed to hâve been waived and 
the nonpayment of the premlum by Getty to Scott under the clreumstances 
would constltute no défense to thls suit." 

While the court so charged it nevertheless reserved the légal 
question raised by the points, whether the plaintiff is entitled to re- 
cover under the facts. 

The jury rendered a verdict for the plaintiff below, as foUowa: 

"The jury flnd for the plaintiff in the sum of ten thousand, flve hundred and 
seventy-three and s'/ioo dollars, subject to the opinion of the court upon the 
question of law reserved— whether the nonpayment by Mr. Getty of the renewal 
premium mentioned in the renewal receipt of June 7, 1895, (pro ut) constitutes 
a défense to this action upon the facts establlshed by the verdict, namely, that 
It was the usual course of deallng between the défendant company and Mr. 
Scott, its gênerai agent, for the company to charge Mr. Scott as Its debtor wlth 
the premlums on pollcles of the Insurance and on renewal recelpts transmltted 
to him for deHvery, and that in this particular instance the company, when It 
transmltted the renewal receipt of June 7, 1895, charged Mr. Scott as Its debtor 
velth the premium of $50 named thereln; and Mr. Scott having dellvered the 
renewal receipt to Mr. Getty wltjiout requlring cash payment of the premium." 

The court subsequently ruled the reserved question against the 
company, and ordered judgment accordingly. To this ruling the 
company exoepted, — as it had done to the admission of some tes- 
timony produced to prove payment, — and brought the caae hère. 
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assigning numerous alleged errors. A separate considération of 
thèse assignments is unnecessary. The first, which is to the part 
of the charge above quoted, covers the entire complaint, except 
as respects the admission of testimony, mentioned. i 

As the court below said when considering the question reserved, 
"the verdict of the jury establishes that it was the usùal course 
of dealing between the company and its agent, Mr. Scott, for the 
Company to charge Scott as its debtor with the premium on poli- 
cies of insurance and on renewal receipts transmitted to him for 
delivery, and that in this particular instance the company when 
it transmitted the renewal recèipt of June 7, 1895, charged Mr. 
Scott as its debtor with the premium of f50 named in the receipt. 
The question of law reserved is whether under the circumstancea 
the fact that the renewal premium was not actually paid by Getty 
to the company constitutes a défense." And this is the main ques- 
tion raised by the assignments of error. If it was new, difflculty 
might be found in answering it. It is not new, however. It was 
involved in Miller v. Insurance Co., 12 Wall. 285; Elkins v. Insur- 
ance Co., 113 Pa. St. 386 [6 Atl. 224] ; Insurance Co. v. Carter (Pa. 
Sup.) 11 Atl. 102; Insurance Co. v. Hoover, 113 Pa. St. 591 [8 Atl. 
163]; and numerous other cases which need not be cited. It is 
urged, however, on behalf of the plaintiff hère, that Miller v. In- 
surance Co. is distinguishable from the case before us, and that ail 
the other cases cited, which followed it, were decided under a mis- 
apprehension of that case. The only distinction pointed out con- 
sists in the fact that the Brooklyn Company instructed its agents 
that if they delivered policies without exacting prepayment of pre- 
miums as the policies required, they would be charged with and 
held responsible for the amount. It is difflcult to see the impor- 
tance of this fact. The instruction was a caution, simply, to the 
agents, who would hâve been as clearly responsible for such pre- 
miums without it. The delivery of the policies under the circum- 
stances would be a violation of duty, and would necessarily render 
the agents liable for the premiums. The caution did not therefore 
affect their obligations to the company. The court thought it tend- 
ed, with other circumstances named, to support an inference of 
authority to deliver policies without exacting prepayment. This 
may be so; but its tendency in that direction is certainly no great- 
er than is the charge, itself, against the agents, on forwarding pol- 
icies for delivery. What the case décides is correctly stated in the 
syllabus, as follows: 

"Wliere an Insurance company Instructed its agents not to deliver policies un- 
til the whole premiums are paid, 'as the same -wlll stand charged to thelr ac- 
counts untll the premiums are recelved,' and the agent dld nevertheless deliver 
a pollcy, glving a crédit to the insurer and waiving a cash payment, • • * 
the company was bound." 

Under the circumstances of that case, and of the one before us, 
the charge against the agent and delivery of the policy, or premium 
receipt, to the assured may be treated as a transfer of the assured's 
indebtedness to the agent, and consequently a payment as between 
the former and the company; or as an estoppel of the company 
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against setting up the stipulation for prepayment of the premiam 
in a'^^oidance of the policy. We are not called on to consider the 
reasonableness of this rule; it has become a part of the law of In- 
surance. Companies can avoid it by avoiding the facts on wMch it 
resta, but in no other way. 

The exceptions taken to the admission of évidence cannot be sus- 
tained. The évidence was compétent to pxove payment, under the 
circumstances shown, and the rule above stated. 

The judgment is therefore afiQrmed. 



CHEW V. LOUOHHEIM et al. 
(Cîlrcnlt Court of Appeals, Third Circuit. Aprll 23, 1897.) 

No. 24. 

' 1. CoNVEBSiON— Evidence. 

Plalntiff ordered certain brokers to purchase a epecifled number of shares 
In a corporation, and gave them mdney to partly pay for them. The brokers 
made written reports that they had purchased the stock, and afterwards 
repeatedly declared that they were holding it for plalntiff, and had recelved 
divldends thereon for hlm. They also accepted from Mm several pay- 
ments on a balancé due therefor. Bdd that. In vlew of the fact that In the 
common course of dealing certlflcates accompany the purchase of .stock, 
and are the usnal and only évidence of purchase and transfer of tltle, the 
above circumstances were sufflcient to warrant the jury, in a suit for conver- 
sion by the brokers. In flnding that they actually had possession of such 
certlflcates at the tlme of the alleged conversion. 
2. Samb. 

Where brokers hold stocks and bonds purchased through them by a cus- 
tomer for Investment, awalting payment by hlm of a balance due, with 
an express contract that they are not to transfer them to others, thelr pos- 
session is that of bailees, and a pledge thereof by them for thelr own bene- 
flt, or an assignment in payment of thelr creditors, is a conversion for whlch 
trover and conversion wlll lie. 

In Error to the Circuit Court of the United States for the East- 
em District of Pennsylvania. 

Ellery P. Ingham, for plaintiff in error. 

N. Dubois Miller and Wm. H. Staake, for défendants in error. 

Before ACHESON, Circuit Judge, and BUTLEE and BUFFIN'G- 
TON, District Judges. 

BUTLER, District Judge. The action is in trespass, and it may 
be conceded that to sustain it the plaintiff must show a case which 
would justify a recovery in trover and conversion. On closing his 
testimony the défendants moved for and the court granted a nonsuit. 
That the plaintifE's statement of claims flled sets out a good cause 
of action in trover is admitted. In the défendants' brief it is said : 

"Plalntlff's counsel fuUy recognlzing the Impossibillty of brlnging the cause 
of action In the case withln any of the various subdivisions of trespass on the 
case ex dellcto except trover, carefuUy framed thelr affldavlt to hold to bail 
and thelr statement of clalm so as to make a good cause of action in trover, 
and succeeded so well that the défendants having taken a rule to discharge 
on common bail, ACHESON, circuit judge, upon the argument of the rule, said: 
The allégations of fact CQUtalned In tbe plalntlff's affldavlt and In his statement 
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of clalm are to be taken as teue, and glvlng due effect to them, we cannot say 
that a prima fade case of trover and conversion Is not thereby disclosed.' Had 
the proof corne up to the allégations the plalntlff wonld not hâve been obllged 
to bring hls case to thls court" 

The oral admission made on the argument, was even more em- 
phatic. The statement of claim is as follows: 

"The plaintiff, Joseph K. Chew, a citizen of the state of New Jersey, resldlng 
in Salem, claim of the défendants, Henry S. Louchhelm and Frederick Léser, 
citizens of the state of Pennsylvania, residing in Philadelphla, the sum of 
ten thoueand dollars as damages upon the foUowing cause of action: 

"For that in February, A. D. 1892, and for a long time before and there- 
after, the sald Henry S. Louchheim and Frederick Léser were co-partners as 
bankers and brokers, under the name of Henry S. Louchhelm & Company. 
That durlng the sald month of February, A. D. 1892, said Joseph K. Ohew 
procured the said Henry S. Louchheim and Frederick Léser to purchase for 
him for the purpose of investment a $1,000 bond of the Poughkeepsie Bridge 
Company for the sum of $652.50, for which the sald Joseph K. Chew paid 
in full and which sald bond, under a scheme of reorganlzation, was thereafter 
duly changed Into 4 per cent, bonds of the Philadelphla, Keadlng & New 
England Ballroad Company to the amount of $750 and Class B Income bonds 
of the Philadelphla, Readlng & New England Ballroad Company to the amount 
of $370. That durlng the month of December, A. D. 1892, the said Henry S. 
Louchheim and Frederick Léser purchased for investment for and on behalf 
qf the sald Joseph K. Chew, three certiflcates representing respectively 38, 
5 and 7 shares of the capital stock of the Bergner & Bngel Brewing Company 
for the sum of $4,642.26. The said Joseph K. Chew then and there paid to 
the said Henry S. Louchheim and Frederick Léser for and on account of the 
same, the sum of $2,800 in cash and borrowed from the sald Henry S. Louch- 
helm and Frederick Léser at 6 per cent, interest per annum, the balance of 
$1,842.26, then due upon said certiflcates of stock, which said loan the sald 
Henry S. Louchheim and Frederick Léser then applied to the payment of the 
said balance due. On January 18, 1893, sald Joseph K. Chew paid to Henry S. 
Louchheim and Frederick Léser the sum of $700, with direction to purchase 
4 per cent, and Class B income bonds of the Philadelphla, Eeading & New 
Bngland Ballroad Company of the par value of $880 and to apply any balance 
remalnlng after said purchase toward payment of his said loan. On Jan- 
uary 25, 1893, said Henry S. Louchhelm and Frederick Léser purchased for 
investment for and on behalf of the sald Joseph K. Chew 4 per cent, bonds of 
the Philadelphla, Heading & New England Bailroad Company to the amount 
of $250 par value for the sum of $190.63 and Class B income bonds of the 
Philadelphla, Readlng & New England Ballroad Company to the amount of 
$630 par value, for the sum of $228.38. On March 15, 1893, the said Joseph K. 
Chew paid to the said Henry S. Louchheim and Frederick I^ser the sum of 
$950, leavlng a balance due them of $611.39, which by sundry payments and 
the collection and crédits of dividends on the stock of the Bergner & Engel 
Brewing Company was reduced in the month of March, 1894, to the sum of 
$140.36. The said Henry S. Louchhelm and Frederick Léser then and there 
havlng In their possession certiflcates representing 50 shares of the capital stock 
of the Bergner & Bngel Brewing Company of the par value of $100 each and 
of the value of $5,000, and 4 per cent, bonds of the Philadelphla, Beading & 
New England Bailroad Company In the sum of $1,000 and of the value of 
$1,000, and Class B Income bonds of the Philadelphla, Beading & New Eng- 
land Ballroad Company In the eum of $1,000 of the value of $400 as herein- 
before set out (the said certiflcates and bonds havlng been in the possession of 
the sald Henry S. Louchhelm and Frederick Léser a more particular descrip- 
tion cannot be set out), which said bonds and certiflcates of stock were then 
and there left in the eustody of the said Henry S. Louchhelm and Frederick 
Léser for safe keeplng. .And the sald Joseph K. Chew avers that although he 
duly demanded the sald certiflcates and bonds and tendered the balance then 
due to the sald Henry S. Louchheim and Frederick Léser, heretofore, to wl.: 
In March, A. D. 1894, the sald Henry S. Louchhelm and Frederick Léser lu 
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violation of law, rehypothecated sald certlflcates, stock and bonds and caused 
the same to be sold and dlsposed of to satisfy certain Indebtedness then due 
and owlng by them, the sald Henry S. Louchhelm and Frederick Léser, and 
therein and thereby embezzled and eonverted to thelr own use sald certlflcates, 
stock and bonds to the damage of sald Joseph K. Chew $10,000." 

The substance of the statement is that the défendants baught for 
the plaintifE certain bonds of the Philadelphia, Reading & New Eng- 
land BaSlroad Company (describing them with as much particu- 
larity as the circumstances allow) and 50 shares of stock in the 
Bergner & Engel Brewing Company, for which they took and held 
certiflcates; that the plaintifE furnished means, in advance, to pay 
a large part of the price, and subsequently paid nearly ail the bal- 
ance; that the object of the purchase was not spéculation but in- 
vestment; and that it was stipulated that the défendants should 
not part with or encumber the property, but safely hold it for the 
plaintiff, until the balance of purchase money should be paid ; that 
the plaintiff subsequently tendered the balance and demanded pos- 
session of the property which demand was refused; and that the 
défendants wrongfuUy eonverted the property to their own use. 

Were thèse allégations supported by the évidence — that is, might 
the jury hâve found them to be so supported? The motion for noo- 
suit was based on the assertion that there is no évidence of the 
purchase of certain, identifled, bonds for the plaintiff, nor that cer- 
tlflcates of stock were procured and held for him, as the statement 
allèges; and furthermore that if this were otherwise the plaintiff 
could not recover because he was not entitled to possession of the 
property at the time of the alleged conversion. The testimony de- 
scribes the bonds with as much particularity as the circumstances 
allow, and as much as the statement does; and shows the défend- 
ants' admission that they had bought and were holding them for 
the plaintiff. As respects the stock certiflcates we think the évi- 
dence would hâve justifled a flnding that the défendants had pro- 
cured and held them as claimed. It shows the défendants' written 
reports that they had purchased the stock ; their repeated déclara- 
tions that they had it, and were holding it for the plaintiff; that they 
had received dividends on it for him, and further that they had re- 
ceived several payments on account of the balance due for it. In 
the common course of dealing, certiflcates accompany the purchase 
of stock; they are the usual, if not the only évidence of purchase, 
transfer and title. It would seem clear therefore that the plaintiff 
was fully justifled in understanding from the défendants' reports 
and déclarations that they had, and were holding the stock for 
him, and that the jury would hâve been justifled in flnding this to 
be true. How could they hâve the stock, without having the cer- 
tiflcates? What right had they to payments on account if they had 
not the certiflcates? Had the jury found, as it might, that the 
reports and déclarations were virtual représentations that the cer- 
tiflcates had been procured and were held for the plaintiff, and that 
payments on account were thus obtained, it should hâve found the 
défendants to be estopped from denying the truth of the repré- 
sentations. 
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The conversion is clearly shown. Waa the plaintiff entitled to 
possession of the property when it occurred? It is unimportant 
whetlier this event be referred to the date of the défendants' as- 
signment for the beneflt of their creditors, or to an earlier period 
when they pledged it for their own beneflt. We are not called upon 
to consider whether this disposition of the property would hâve been 
justifiable in the absence of a stipulation that they should not part 
with it; with the stipulation it was clearly wrongful. The relation 
of the parties was that of bailor and bailee. The property was the 
plaintifPs, and the obligations of the défendants were the same as 
they would hâve been if he had delivered it to them to hold for 
the balance of purchase money. The défendants' transfer of it, 
whether for the payment of their debts, by the assignment, or pre- 
viously to secure money borrowed, was a fraudulent conversion, 
which instantly terminated the contract of bailment, and vested 
the right of possession in the plaintiff. The right accrued, there- 
fore, simultaneously, at least, with the act of conversion. Indeed 
it may justly be said that the entrance upon this fraudulent act vest- 
ed him with the right. It was held in abeyance by the contract 
alone, and when that was terminated it no longer availed them for 
any purpose. In Berge & Co. v. Poster, 42 Leg. Int. 313, the sylla- 
bus which accurately states the décision is as f oUowa : "Where oil 
held as collatéral security, is sold without the owner's consent, be- 
fore the debt matures, trovér may be sustained." Reynolds v, 
Cridge, 131 Pa. St. 189 [18 Atl. 1010] décides the point in the same 
way. It is unimportant that the question was not discussed in 
either case. The défendant in each appears to hâve conceded the 
point. Brisben v. Wilson, 60 Pa. St 452, is substantially in point. 
See, also, Cooley, Torts, 449, 450; 2 Hill. Torts (3d Ed.) 100-102; 
2 Am. & Eng. Enc. Law, 58, 59; 2 Am. & Eng. Enc. Law, 741-743, 
784, 785, and footnotes to the several pages. 

The effect of the plaintifl's tender, and demand of his property, 
shortly before suing, need not be considered. One of the défend- 
ants only being présent at the time, it would not affect the other 
so as to justify this suit against him. Whether it would justify 
the suit against the one of whom the demand was made, under the 
circumstances shown, may be open to doubt. 

Thèse questions were sprung upon the able trial judge under cir- 
cumstances which afforded no opportunity for examination or re- 
flection, and it is not surprising therefore that his first impression 
should hâve been sueh as he adopted. 

The judgment must however be rêver sed. 
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RUCKER V. BOLLES. 

(Carcult Court of Appeals, Eighth arcuit. April 19, 1897.) 

No. 790. 

1. Fbdbkal Courts — Jukibdiction — Diverse Citizbnship — Bvidenck of Citi- 

ZBNSHIP. 

For the purpose of provlng that a plalntiff was a citizen of a eertaiD 
State when his suit was flled, he may be aslied ttie direct question of wliat 
State he was a résident at such date; bot sucli question is improper when 
propounded to a third party, since such third party can only form an 
opinion of the plaintiff's intentions as to citizenship from tils aets and 
déclarations, which should be passed upon by the Jury uninfluenced by the 
opinion of the witness. 

2. Samb. 

The fact that a party, In executing légal Instruments, described hlmself 
as a citizen of a certain state, is évidence to show that at that time he 
regarded himself as a citizen of the state. 
8. Samb. 

The détermination of the citizenship of a party, where dépendent upon 
the question of intention to abandon one résidence and take up another, is 
for the Jury, under proper instructions. 
4 Champbrty and Maintenance. 

The assignment of a portion of a clalm in suit, In good faith, for a money 
considération, the assigner retaining entlre control of the suit, is not void 
elther under the statute of Colorado concernlng maintenance, or at common 
law, although the assignée hâve no preyious interest in the claim. 
6. Bamb. 

A bona flde contract for the assignment of a part of a clalm In suit Is not 
rendered Invalld because the ulterlor motive of one of the parties is to pre- 
vent a compromise of the claim, and to prolong the suit, In order to annoy 
and embarrass the défendant therein. 
6. Rblbase and Dischargb — Considération. 

The considération for a release from a contract may consist In something 
detrimental to the party released as well as In something bénéficiai to the 
other party. 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

Thls suit was brought by Richard J. Bolles, the défendant in error, against 
Atterson W. Ruclier, the plalntiff in error. In the circuit court of the United 
States for the district of Colorado, the action being founded upon the following 
contract, to wlt: 

"Thls agreement, made thls 16th day of Aprll, A. D. 1892, by and between 
A. W. Ruclier, of the county of Arapahoe, and state of Colorado, party of the 
flrst part, and Richard J. Bolles, of the clty of New York and state of New 
York, party of the second part, witnesseth: That said party of the first part 
In considération of the sum of twenty-seven thousand flve hundred ($27,500) 
dollars, to hlm In hand pald by the said second party, the receipt of which Is 
hereby acknowledged and confessed, has and does hereby sell, assign, and con- 
vey unto said second party, his helrs and asslgns, one-fourth (%) of the amount 
of any judgment that may or shall be recovered by said first party in a certain 
cause or proceedlng now pending In the district court of the county of Arapahoe, 
in the state of Colorado, whereln said A. W. Rucker la plalntiff, and Harvey 
Young, Jérôme B. Wheeler, and others are défendants, In which action said 
plalntiff seeks to recover an Interest in the Aspen lK)de mining claim, situate 
In Pitkin county, in said state of Colorado, and an accounting and judgment for 
the value of the ores and minerais taken from said premises, and for a con- 
veyance of an Interest in said premises and the value of certain Interests therein 
sold by défendant Wheeler; hereby selUng and conveying one-fourth of any 
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judgment for money that may or shall be found or entered In sald cause In sald 
court, or in any court to whlch the same may or shall be removed; also In and 
to ail contracta and agreements relatlng to sald cause of action to the extent of 
one-fourth (%) of ail moneys that shall or may be coUected or otherwlse, but 
no part of the Interest or title that shall be recovered In and to sald Iode mlnlng 
claim shall be held to be asslgned under thls contract. Sald flrst party further 
agrées that he wlU prosecute sald action, and ail actions and proeeedlngs relat- 
lng thereto that are now pending or that shall hereafter be begun, to a final 
détermination, at his own proper costs. Sald party hereby réserves the right 
to settle sald cause for a sum not less than three hundred thousand ($300,000) 
dollars, one-fourth (%) of which shall belong to and be paid to sald second party 
upon hls compliance wlth the terms hereof. In considération of which sald 
second party agrées to and wlth sald flrst party that upon the final détermina- 
tion of sald cause in the courts in which It is now pending, or In any court or 
courts to whlch It may be removed or appealed, and ail proeeedlngs relatlng 
thereto or affectlng sald cause, he will pay to sald flrst party an addltional sum 
suffldent to make a total payment hcreunder of twelve and one-half (12 and % 
per cent) per cent, of the amount of sald judgment, and ail moneys belonglng 
thereto, and shall recelve one-fourth CA) of ail moneys collected upon sald judg- 
ment and ail moneys deposlted in court or In any manner collected under or 
by vlrtue of sald proceedlng, which addltional sum shall be pald within nlnety 
(90) days after the second party shall bave received notice of the final déter- 
mination of ail such proeeedlngs: provided, If said second party shall not pay 
sald addltional sum within said tlme, or shall elect not to do so, said flrst party 
shall repay to said second party the said sum of twenty-seven thousand five 
hundred ($27,500) dollars, wlth Interest thereon from thls date at 8 per cent, 
per annum, whlch payment shall be made by sald first party from the flrst 
proceeds received by sald flrst party in said action or In settlement or compro- 
mise of the same or any part thereof , but not otherwlse: provided, also, that In 
any settlement or compromise made of sald cause sald second party shall re- 
celve a sum of not less than seventy-flve thousand ($75,000) dollars upon paylng 
the further sum of ten thousand ($10,000) dollars. It is further agreed that the 
said flrst party reserves the control and management of sald cause, subject only 
to the limitations herein. Thls contract shall extend to and blnd the helrs and 
asslgns of each party hereto. In witness whereof the parties hereto hâve set 
thelr hands and seals the day and date flrst above wrltten. 

"A. W. Rucker. 

"Rich. J. Bolles." 

The complaint averred, in substance, that after the exécution of the aforesald 
contract and the payment to the défendant, Rucker, of the sum of $27,500, men- 
tloned therein, the sald Rucker, in the suit brought by him against sald Harvey 
Toung and Jérôme B. Wheeler and others, recovered a judgment against said 
Wheeler In the sum of $801,670; that an appeal was taken in sald suit to the 
suprême court of Colorado; that whlle It was so pending on appeal and unde- 
termined It was compromlsed by sald Rucker without the plalntiffs knowledge 
or consent; that by virtue of sald compromise agreement, the said Rucker re- 
ceived from the sald Wheeler a sum not exceeding $300,000, and that thereafter 
the plalntlff had duly tendered to the défendant the sum of $10,000 in addition 
to the sum of $27,500 flrst paid. In view of the promises, the plalntlff, Bolles, 
demanded a judgment against the défendant for the sum alleged to be due to 
hlm under the provisions of the aforesald agreement. 

The défendant demurred to the complalnt on the ground that the same dld 
not State a cause of action, but the demurrer was overruled, whereupon he filed 
an ànswer, whlch contalned flve pleas or défenses. The flrst défense was a 
déniai of certain material allégations contalned in the complaint. The second 
défense averred that both the plalntlff, Bolles, and the défendant, Rucker, were 
cltizeus and résidents of the state of Colorado, and that the suit for that reason 
was not within the jurlsdlction of the fédéral court. The third, fourth, and fifth 
pleas were as folio ws: 

"(3) For further answer, the défendant allèges that prlor to the exécution of 
the contract set forth In the complalnt herein the sald Jérôme B. Wheeler, 
named In sald complalnt, had commenced an action, whicb was then pending 
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In one of the courts of the state of Colorado, agalnst the plalntlff and one J. J. 
Hagerman and others as défendants, In which action sald Wheeler Bought to 
recover of and from the sald défendants, to wit, the plaIntifC hereln, sald Hager- 
man, and others, a large sum of money, and that the plaintlfC and hls co-defend- 
ants aforesald, on or about the date of the making of sald contract between the 
plalntlflf and the défendant hereln, knowing and belng Inf ormed of the pendency 
of the suit in the district court of Arapahoe county between thls défendant and 
the sald Wheeler and others mentloned and referred to in the complaint herein, 
for the purpose of preventlng a compromise and settlement of sald action be- 
tween this défendant and sald Wheeler, and to protraet and prolong the. sald 
litlgatlon so pending between this défendant and said Wheeler, came to this 
défendant, and offered ahd proposed as an Inducement to this défendant to 
prosecute bis sald suit agalnst sald Wheeler and others to final judgment, and 
not to compromise or otherwise discontinue the same durlng the pendency of 
said litlgation between the said Wheeler and the plaintlfC, Hagerman, and others 
aforesald, to aid and assist this défendant with money sufflcient to enable hlm 
to further prosecute the said suit agalnst sald Wheeler; and the plaintifC and 
the sald Hagerman agreed to further assist the défendant in the prosecutlon of 
the said suit and litigation agalnst sald Wheeler wIth further advances of 
money, and In other ways, and that they would not in any wise ald or assist 
sald Wheeler or the opponents of thls défendant in bis said suit and litlgation. 
And défendant further avers that the contract set forth in the complaint was 
drawn up by the plalntlff, and a portion of the money thereln agreed to be pald 
to thls défendant was fumished hlm by the plalntlff and sald Hagerman for 
the purpose and with the intent on the part of the plalntlff and sald Hagerman 
of intermeddllng in and prolonglng the sald suit and litlgation between thls 
défendant and said Wheeler and others, and preventlng an early settlement 
or compromise of the same; and the money so pald to the défendant by them 
was fumished and advanced for that purpose, and for the further purpose of 
compelling the said Wheeler to settle or discontinue the said action agalnst 
the plalntlff, said Hagerman, and others. And défendant further avers that 
sald money was so advanced and agreed to be advanced by them to aid and 
assist this défendant In the prosecutlon of bis suit In the complaint mentloned 
and referred to, and that neither the said plalntlff nor the sald Hagerman had 
any Interest in or eoncem with the said suit or the subjeet-matter of the same. 
And défendant further says, in considération of the said promises and agrée- 
ments of the plalntlff and said Hagerman, It was agreed between them and 
thls défendant that the défendant should and would assign to them the one- 
elghth part of any money judgment that might be recovered In his said action 
agalnst sald Wheeler and others, and of any moneys that might be eoUected 
Hnd reeeived upon said Judgment, or any compromise or settlement of the same 
upon the fuU and faithful performance by the plalntlff and said Hagerman of 
their several promises and agreements aforesald, and not otherwise; that the 
said agreement so drawn up by the plalntiff and signed by hlm and the de- 
fendant, and set forth in the complaint hereha, was so drawn and executed 
for the purpose of expressing the said contract and agreement aforesald, 
whlch Is the true meaning, purpose, and intent of the same, and the same was 
60 understood, regarded, and treated by the plalntlff and défendant. Défendant 
further says that said promises of the plaintiff and sald Hagerman to advanoe 
and furniSh other moneys in addition to the moneys paid by them as aforesald, 
and to aid and assist défendant In the prosecutlon and conduct of hls said suit 
and litigation, and thelr further promise and agreement not to render aid or 
assistance to hls opponents, form the material part of the considération for the 
making of said contract and agreement with the plaintiff. Défendant further 
allèges that after the making of sald agreement, the plalntlff and sald Hager- 
man falled and refused to pay to the défendant the moneys agreed by them to 
be fumished and pald, or to ald or assist hlm In other ways, or in any ways 
ta the conduct and prosecutlon of hls said suit and litlgation, but, on the con- 
ffary, they thereafter interfered and meddled in sald litigation on behalf of 
sald Wheeler and agalnst the défendant, and rendered aid and assistance, by 
advances of money and otherwise, to the sald Wheeler in that behalf, and gave 
agreements and promises to sald Wheeler of addltlonal and further ald thereln; 
80 that the défendant was flnally Induced and compelled to settle and compro- 
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mise the said judgment agalnst sald Wheeler for » reey small and Inconsld- 
erable sum and portion of the same. 

"(4) For further answer, défendant allèges that subséquent to the makJng of 
said contract the plaintiff stated to the défendant that he dld not désire to be 
further bound by the terms and provisions of said contract, or to perform 
the same, or to mal^e any further advances or payments to the défendant as 
he had agreed to do as aforesald, in considération of the sald contract of assign- 
ment, and then and there, at the request and sollcitation of the plaintiff, and 
for divers good and sufflcient considérations thereunto movlng from the de- 
fendant to the plaintiff, it was agreed by and between the plaintiff and de- 
fendant that the said contract of assignaient, and ail rights and interests of 
said plaintiff thereln or thereunder, should cease and terminate, and that the 
plaintiff and the said Hagerman should hâve no further interest in sald law- 
suit or cause of action, or any judgment thereln, or moneys reallzed therefrom; 
and sald contract, and every part thereof, was thereupon resdnded by the 
plaintiff and défendant. 

"(5) For further answer, défendant allèges that, subséquent to the making of 
the contract of asslgnment set forth in the complaint and the several agree- 
ments herelnbefore in the several défenses of this answer set forth, the plain- 
tiff falled and refused to perform or carry out the said contract of assignment, 
or any of the agreements aforesald on his part, and absolutely and finally re- 
fused to perform the same, or to be further bound thereby, and utterly re- 
nounced, rescinded, and abandoned the same, and ail and every part thereof, 
and thereupon released the plaintiff from the same and ail the obligations 
thereof." 

The plaintiff below demurred to the aforesald défenses Nos. 3 and 4, which 
demurrer was sustalned. The Issue presented by the second plea— as to whether 
the plaintiff, BoUes, was a citizen of the state of New Yorls, as alleged in his 
complaint, or a citizen of the state of Colorado— was flrst trled to a jury, whicb 
found and determined that he was a citizen of the state of New York. The 
case, upon its merlts, was then submltted to a jury on the issues made by the 
flrst and flfth of the aforesald défenses, the trial of sald issues resulting In a 
verdict and judgment in favor of the plaintiff below. In the sum of $70,040. 
To reverse that judgment the défendant below has prosecuted a writ of error 
to thIs court 

J. E. McKeighan (S. D. Walling and T. M. Patterson with Mm on 
the brief), for plaintiff in error. 

Joël F. Vaile (Edward O. Wolcott with him on the brief) for de- 
fendant in error. 

Before SANBOEN and THAYEE, Circuit Judgea, and LOCHREN, 
District Judge. 

THAYEE, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The flrst question to be considered is whether any error was com- 
mitted on the trial of the plea in abatement relative to the citizenship 
of the plaintiff, Bolles. In this behalf it is assigned for error that the 
trial court permitted the plaintiff to testify, in response to a direct 
question, that he was a citizen of New York up to April or May, 1894, 
and that it also permitted two other witn-esses to testify that he was 
a citizen of New York prior to the spring of the year 1894. With 
respect to this assignment, it is only necessary to say that, in our 
opinion, no material error was committed in allowing the plaintiff 
himself to testify that he was a citizen of the state of New York up 
to a given date. Citizenship is largely a matter of intention. When 
a citizen of a state has removed to another state, it is a very common 
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practice to pemît hîm to déclare what his intentions are witli respect 
to making the latter state liis permanent place of abode. It is his 
intention to make the place to which he may hâve removed his per- 
manent place of domicile which détermines whether he has become a 
citizen of that state, and definitely abandoned his former résidence. 
As a gênerai rule, a person's intentions in that respect can be ascer- 
tained in no other way than by his déclarations, and for that reason 
he is permitted to state what his intentions are or were, when the fact 
becomes material in a judicial proceeding. Such statements, as a 
matter of course, are not conclusive on the question of his intention, 
but we hâve no doubt that they are compétent évidence in the party's 
own favor. When the plaintiff testifled, therefore, that he was a citi- 
zen of New York up to April or May, 1894, it was but another form 
of stating that his intention to abandon his résidence in New York 
and to take up his abode in Colorado was not formed until the latter 
date. We perceive no objection to such testimony, coming as it did 
from the plaintiff himself. But a différent view must be taken of 
similar testimony which was elicited from third parties, to wit, from 
the witnesses Palmer and Edsall. Thèse witnesses had no knowl- 
edge of the plaintifl's intention to remain a citizen of New York, 
except as that intention was manifested by his acts, and they should 
hâve been required to state the factswithin their observation on which 
their opinion that he was a citizen of New York prior to the spring of 
the year 1894 was founded. The jury were equally as compétent as 
thèse witnesses to décide whether the observed facts indicated a pur- 
pose on the part of the plaintiff to remain a citizen of New York 
until the time stated, and it was the province of the jury to décide 
that question uninfluenced by the opinions of witnesses. 

Another spécification of error is that the trial court erred in per- 
mitting the plaintiff to show that in a deed for certain property which 
the plaintiff bought in June, 1893, and in a will which he made in 
October, 1893, he was therein described as "Richard J. Bolles, of the 
city of New York." We are not able to say that this évidence was 
erroneously admitted. It tended to show that at the date of thèse 
instruments the plaintiff regarded himself as a citizen of New York, 
and had not formed the intention of making his home in Colorado. 
It was relevant testimony for the purpose last stated, and ought not 
to hâve been excluded, unless the trial court was satisfled that the 
plaintiff had thus described himself as a citizen of New York for the 
purpose of influencing the décision in this case on the question of 
citizenship. As the suit at bar was not brought until December, 1893, 
and as the answer raising the issue of citizenship was not filed until 
July 2, 1894, there seems to be no adéquate ground for the inference 
that the testimony in question was manufactured for the purpose 
last stated, 

Nor are we able to say that there was any error in the instructions 
on this branch of the case. With référence to the issue of citizen- 
ship, the material parts of the charge were as f oUows : 

"Now, citizenship Is a matter of résidence and intention. If one corne from 
tlie state of New Yorli, or from any other state, to this state, and in coming he 
has no Intention to retum to New Yorls, but Intends to take up his résidence 
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€Lnd resldehere permanently, he thereupon and at once eimply ailles blmsdf 
to thls State, and becomes a citizen of thls state. But one may hâve a rési- 
dence in one state whlle hls cltlzensMp continues In another state. If he 
cornes hère for a temporary purpose, or If he be undecided at the time of com- 
ing as to whether he will retum to New York and continue to Ilve there, or 
take up his résidence hère, he wlll not become a citizen of the state of Colo- 
rado until he has decided to make hls permanent résidence and acquirc cltizen- 
ship 1d thls state. So that It Is entirely true that the Intention and the rési- 
dence must unité in order to fonn what is called In law a permanent domicile, 
which Is équivalent to cltizenshlp. And so. If the plaîntlff, • » 'In 
comlng to thls state, had no intention, at the time of hls comhig or afterwards, 
to acquire a résidence, and become a permanent citizen of the state. If It was 
his désire to malntaln hls cltizenshlp in the state of New York, he would not 
acquire a résidence or cltlzenship hère untll he made up his mind to réside 
hère permanently, and to abandon his résidence and citizenshlp in the state 
of New York. Résidence is generally descrlbed as the place where one llves. 
It means literally, according to its dérivation, a sittjng down and staylng for 
a time; and so, when one goes to another place from that In which he has 
hls permanent home, and sits down there for a time, but not wlth the intention 
to remain there permanently, It Is said that, while he has hls résidence In that 
place, he stlU remalns a dtizen of the place from whence he came. I do not 
thlnk It necessary for me * • * to advert to any of the évidence in the 
case. You hâve heard It ail. It was ail recelved wlth Intent that you should 
be able to détermine when. If at ail, the plalntlfC became a citizen of thls state. 
It Is said that thls was at the time he made up his mlnd to réside hère perma- 
nently, and abandoned hls résidence In New York, • * * In the early part 
of the year 189é, which was after thls suit was brought. You will remember 
that it has been stated a number of times In your hearing that thls suit was 
brought on the 6th of December, 1893. If, upon ail the évidence before you, 
you are of the opinion that he did in fact make up his mlnd to become a rési- 
dent and citizen of the state of Colorado prior to that time, • • • then, of 
course, your flnding should be for the défendant. But If you are of the opin- 
ion that he dld not become a citizen of the state— that Is to say, that he did not 
abandon hls home and résidence tn New York— untll the sprlng of 1894. * ♦ • 
then he could brlng hls suit in thls court as he did." 

The instructions, as thus given, were applicable to the facts proven 
on the trial. They fully covered the point in issue, and any further 
instructions on the question of citizenship, if such instructions had 
been given, would hâve served to confuse, rather than to enlighten, 
the jury. 

Passing to the merits of the controversy, the flrst question to be 
noticed is whether th.e trial court erred in sustaining the demurrer to 
the third and fourth défenses stated in the answer. The fourth plea 
to which the demurrer was addressed averred, in substance, that the 
contract on which the suit was founded had been canceled and dis- 
charged by mutual agreement of the parties thereto; It is suggested 
in argument that the allégation that the contract was canceled by 
mutual agreement of the parties is merely an inference of the pleader 
from the fact flrst alleged in the plea that on a certain occasion the 
plaintiff, Belles, had stated to the défendant, Eucker, that he did not 
désire to be further bound by the provisions of the agreement. It 
is urged, in substance, that the plea is bad, because it avers no more 
than that such a statement was at one time made by the plaintiff to 
the défendant. But obviously this is not a correct view, for, after 
that fact is stated in the plea by way of inducement, the pleader pro- 
ceeds to allège in clear and concise language that it was thereupon 
agreed by and between the plaintifE and the défendant, for a good 
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and sufQcient considération, moving from the défendant to the plain- 
tiff, that the agreement in question should be terminated, and that 
tlie interest thereby acquired by tlie plaintiS, Bolles, in the suit 
against Wheeler and othera should cease and détermine. We per- 
ceive no reason why the plea did not state a good défense to the ac- 
tion, such défense consisting in a mutual agreement made by the par- 
ties before this suit was commenced to the effect that each party 
would discharge the other from the obligations imposed by the con- 
tract on which the suit is founded. Sùch an agreement was clearly 
pleaded according to its légal effect, and, in our judgment, the de- 
murrer to the fourth plea should hâve been overruled. 

A more debatable question is whether the demurrer to the third 
défense was properly sustained. By that défense the pleader en- 
deavored to show that the contract in suit was void for champerty 
and maintenance. We are of opinion that the contract on its face 
was not void on either of the grounds last mentioned, whether the 
question be considered in the light of the Colorado statute concerning 
maintenance, or in the light of the common law as generally under- 
stood and enforced in this country. The agreement, by its terms, 
purports to be no more than a sale by Eucker to Bolles of a one- 
fourth interest in a judgment for money which he (Eucker) might re- 
cover in a pending lawsuit. Bolles did not agrée to furnish any aid 
or assistance in the prosecution of the suit against Wheeler, or to in- 
terfère with the litigation in any way, the agreement being, on the 
contrary, that Eucker should prosecute said suit at his own proper 
cost and expense. Nor was there any agreement that Eucker should 
dévote the money which he had received from Bolles to the further 
prosecution of the suit against Wheeler and others. The former was 
at full liberty to appropriate it to any other use which he saw fit, and, 
for aught that appears, he may hâve devoted it to other uses. Fur- 
thermore, Eucker did not bind himself not to compromise the pend- 
ing suit if he received a favorable offer of compromise, which he de- 
sired to accept, the only stipulation in that behalf being that, if the 
suit was compromised, Bolles should receive not less than |75,000 on 
paying to Eucker an additional $10,000. The purpose of this stipu- 
lation would seem to hâve been not to prolong the litigation, but to 
secure to Bolles an adéquate retum for his money, considering the 
character of the investment. We are not able to say that this con- 
tract discloses an officions intermeddling by a third party in a suit 
which in no wisé concerned him, with a view to promote litigation, 
within the meaning of the Colorado statute on the subject of main- 
tenance,^ for, according to the modem view, a person has a right to 
assign an interest in a chose in action which he happens to own, and 
this right exists although the claim happens to be at the. time in litiga- 

1 "If any person shall offlcionsly Intermeddle In a suit at common law or In 
chancery, that In nowlse belongs to or concems such person, by malntalning or 
asslstlng either party with money or otherwlse, to prosecute or défend such suit, 
with a view to promote litigation, every such person so offendlng shall be 
deemed to hâve commltted the crime of maintenance, and upon conviction 
thereof, shall be fined and punlshed as In cases of common barratry, • • •" 
Mills' Ann. St. Colo. 1891, § 1299. 
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tion. The old rule that choses in action are not assignable bas not 
only been abolished, but the prevailing doctrine is that causes of 
action for torts to property, real or personal, whieh survive to execu- 
tors or administrators, are also assignable. Snyder v. Eailway Co., 
86 Mo. 613; Pom. Eem. & Eem. Eights, § 147. Under a variety of 
circumstances whieh may be supposed, a man might ând it neces- 
sary to sell or hypothecate an interest in a claim whieh happened to 
be in litigation for the purpose of raising money wherewith to prose- 
cute his business suecessfully, or to assert or défend his rights in the 
courts; and it would be a great hardship if he were denied the right 
to raise money by sueh means, or if money so obtained could not be 
recovered. We can perceive no reason, therefore, founded either on 
considérations of public policy or the terms of the Colorado statute, 
why the contract sued upon should be pronouneed invalid. 

It is insisted, however, that the plea avers certain facts, not dis- 
closed by the contract itself, whieh render it invalid. A careful 
analysis of the plea will show, we think, that the only fact tending 
to overthrow the agreement whieh the plea avers is that the plaintiff, 
Belles, proposed to buy, and did purehase, an interest in the claim 
against Wheeler, for tiie purpose of preventing a compromise of the 
claim and prolonging the suit that had been commenced to enforce 
it. The question then arises whether the agreement is rendered un-, 
lawful by the motive whieh prompted one of the contracting par- 
ties to exécute it, although the contract, when judged by its pro- 
visions, is valid and enforceable. The law furnishes some examples, 
notably in the case of fraudulent conveyances, where an agreement, 
otherwise valid, may be avoided beeause of the motive whieh indueed 
the parties to exécute it. So, when it appears that a contract for 
the sale of a cornmodity is merely colorable, and made to eover a 
gambling transaction, no delivery of the cornmodity sold being in- 
tended by either party, the law pronounces the same to be voîd. 
Sueh contracts are held invalid on account of their fletitious char- 
acter, beeause neither the vendor nor the vendee intended to do what 
they in terms agreed to do, but rather to lay a wager on the rise 
and fall of priées. It is also true that a contract valid on its face 
may be impeaehed by showing that the considération on whieh the 
promises, or some of them, rest, was the doing of an act whieh was 
either unlawful, immoral, or opposed to publie poliey, or a promise 
to do acts of that kind. Ali of this is familiar law. Ordinarily, 
however, a contract whieh is valid on its face, in that it does not 
require either party to do an act that is unlawful, immoral, or op- 
posed to public policy, will be enforced, regardless of the motive 
whieh may hâve inspired one of the parties to exécute it. The ulte- 
rior motives of the parties to a contract are usually immaterial when 
the thing agreed to be done is lawful, and does not injuriously affect 
the public welfare, and the considération paid or promised for doing 
the act contemplated was not illégal. West Plains Tp. v. Sage, 32 
U. S. App. 725, 16 G. C. A. 553, and 69 Fed. 943. It is manifest from 
the averments of the plea that the contract in suit was neither fleti- 
tious nor colorable. The parties to the agreement evidently intended 
to do precisely what it bound them to do, nothing more and nothing 
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les», for whfle the alleged proposai to supply money to assist in tlie 
prosecution of ihe pending suit against Wheeler and others may 
hâve been held ont as an inducement when the negotiations wiiicli 
culminated in the contract began, yet, when the contract was exe- 
cuted, it took the form of a bona flde sale of an interest in the claim 
for a stipulated sum, and did not bind the purchaser to contribute 
a cent towards the maintenance of the litigation, nor obligate the 
défendant, Eucker, to use the money which he had received in the 
prosecution of the pending suit It is cleâr, therefore, that there waa 
no arrangement or understaiitîîng existing between the parties bind- 
ing them to do or refrain from doing any acts except such as were 
distinctly specifled in the agreement. The plea does not even aver 
that Eucker's motive in entering into the agreement was to obtain 
funds wherewith to further prosecute hjs suit against Wheeler. 
Moreover, the considération moving from one party to the other, and 
upon which their promises were founded, was clearly set forth and 
described in the agreement. The contention, therefore, that the plea 
shows the agreement to hâve been unlawful, rests upon the single 
proposition that it was invalid, because of the motive which induced 
the plaintiff, BoUes, to exécute it; and we are not able to assent to 
that proposition. We are of opinion that the contract cannot be im- 
peached by showing that one of the parties thereto was influenced 
by improper motives in executing it, inasmuch as the contract itself 
did not bind either party to do any act that can be esteemed unlaw- 
ful, immoral, or against public policy. It results from thèse views 
that the demurrer to the third défense was properly sustained. 

It is further contended that an error was committed by the trial 
court in instructing the jury relative to the issues raised by the flfth 
plea contained in the answer. With référence to that défense, the 
court instructed the jury that the plea averred, in substance, that the 
plaintiff. Belles, had renounced and rescinded the agreement on which 
the suit is founded, and had released the défendant from ail obliga- 
tions thereon. It further charged the jury in thèse words : 

"To make this défense avallable, It must be made to appear by the évidence 
that there was Borne considération moving to the plaintiff, Belles, to support the 
release and rescission of the contract as alleged by the défendant. The consid- 
ération need not necessarily be the payment of money, but it must be something 
bénéficiai to the plaintifC, and if, from the évidence In this case, you do not 
flnd that there was any considération for the release alleged In this flfth dé- 
fense, then, upon this issue, you sbould flnd for the plaintiff." 

An exception was saved to this instruction, on the ground that it 
conflned the considération necessary to support the release to "some- 
thing beneflcial to the plaintiff," ignoring the fact that the consid- 
ération for the release might as well hâve consisted in the doing of 
something that was detrimental to the défendant. We hâve felt 
some doubt as to whether the trial court properly construed the flfth 
défense in holding, as it appears to hâve done, that the défense stated 
in the plea was a release founded upon a considération moving from 
the défendant to the plaintiff. It seems more probable, we think, 
in View of the character of the fourth défense, that by the fourth 
plea the défendant intended to plead a release of the contract by 
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breacb — that is to say, that while tbe contract was in a measure 
executory, he (the défendant) had been discharged from ail obligations 
under tàe same by the plaintiff's refusai to further exécute the agree- 
ment on his part. This would seem to be the charactec of the dé- 
fense whîch the défendant intended to make in the fifth paragraph 
of his answer. But, be this as it may, the trial court clearly erred 
in holding that the release could only be supported by showing that 
something of Talue was received by the plaintifE. It is familiar law 
that the doing of an act whieh is detrimental to one party to a con- 
tract will support a promise made by the opposite party, as well as 
a beneflt conferred on him by whom the promise is made. If one 
party to a contract agrées to release the opposite party therefrom in 
considération of his doing some act which he is under no obligation 
to do, the doing of that act is a suflacient considération for the release, 
although it was not bénéficiai to the flrst party. Violett t. Patton, 
5 Cranch, 142; Dyer t. McPhee, 6 Colo. 174, 193; Clark v. Sigoumey, 
17 Gonn. 517. In the case at bar there was some évidence tending 
to show that Bolles requested Rucker to compromise his suit against 
Wheeler, promising the latter that if he did so he would release him 
from ail obligations under the contract in suit; and that the com- 
promise with Wheeler was made in pursuance of such request. In 
any aspect, therefore, in which the case may be viewed, the instruc- 
tion ahove quoted concerning the fifth défense was misleading and 
erroneous. Some other questions of less importance hâve bee;n ar- 
gued by cpunsel, but, for the reasons already disclosed, we think that 
the juàgment must be reversed, and a new trial granted. It is »o 
ordered. 



UNITED STATES v. J0NB5S. 
(Circuit Court, B. D. Virginia. April 11, 1897.) 

LABCBI7T FROM MaILS — DeCOT LBTTBRS, 

Criminal prosecutlons for atistracting money from the mails may be 
based upon the taking of money from decoy letters mailed by post-office 
Inspectors. 

This was an indictment, under Bev. St. § 5467, against Ulysses 
T. Jones, Jr., for abstracting and embezzling money from the mails. 

The f acts, as developed In the évidence, show that complalnts had been 
made against the post office at Mattoax, where the défendant was assistant post- 
master, In conséquence of which thé post-office department had delegated one 
of Ite inspectors to Investlgate the matter. This Investigation showed that 
two letters mailed on the train from Elchmond to Mattoax by the Inspector on 
the 9th of February last, which contalned money, were not In the mail bag 
after It passed through the hands of the assistant postmaster at Mattoax, where- 
npon the post-office Inspector vlsited the post office at MattoaS, and, together 
with a person called In as a wltness by him, found the money, which had been 
placed In one of the letters and marked. In a barrel In the post office, and one 
of the other letters, which had been mailed by him that moming, with money 
In It, marked, together with four other letters in the post office. The assistant 
postmaster stated to the Inspector that he knew nothing of the letters at flrst, 
but subsequently produced one of the decoy letters and four other letters which 
had been detalned from the sald mail. The accused stated that thèse flve 
letters had been left out of the mail accldentally, and denled ail Imowledge of 
80F.--33 
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the othcr letter, the money from whlch waa found In the barrel. Such, tn 
brief, are the tacts. Upon thèse facts the défense asked the court to instruct 
the Jury that a decoy letter, addresséd to a flctltious person, could not be th» 
subject of theft. The court decUned to glve the Instructions, and, under déci- 
sions of the suprême court of the TJnlted States, Instructed the jury that «uch 
a letter could be the subject of theft. 

W. H. White, U. S. Atty., cited the following authorities: 

U. s. V. Rapp, 30 Fed. 818; U. S. v. Hamllton, 9 Fed. 442; U. S. v. Oot- 
tlngham, 2 Blatchf. 470, Fed. Cas. No. 14,872; V. S. v. Foye, 1 Ourt. 364, Fed. 
Cas. No. 15,157; U. S. v. Matthews, 35 Fed. 890; Goode's Case, 159 U. S. 663, 
16 Sup. et. 136; Montgomery's Case, 162 U. S. 410, 16 Sup. Ct 797; Prlce v. 
U. S., 17 Sup. Ct. 366. 

HUGHES, District Judge, The circuit courts of the United 
States hâve not been disposed to encourage the use of decoy let- 
ters as the basis of criminal prosecutions for déprédations upon 
the mails. There is something répugnant in the idea of the gov- 
ernment, by art and contrivance, entrapping one of its citizens 
into the commission of crime in order to subject him to criminal 
prosecution; and such prosecutions hâve been felt by the courts 
to be more or less objectionable in morals and in policy. The use 
of decoy letters for the purpose of discovering who the mail robbers 
are is in itself probably necessary, and, if objectionable, is at least 
tolerable, on the ground of necessity. But to go further, and, after 
the citizen has been seduced by the govemment into robbing the 
mail, to prosecute him criminally for the act, is more or less of- 
fensive to public sentiment. I should hâve been disposèd to f ollow 
the rulings of some of the circuit courts in discouraging thèse pros- 
ecutions, but I think the suprême court has decided, unmistakably, 
not only that the use of decoy letters is necessary to the détec- 
tion of certain offenses, but that criminal prosecutions based on. 
decoys must be sustained. I v^ill therefore give to the jury the in- 
structions asked for by the district attorney, and will refuse to 
give the instructions ofEered by counsel for the défense. 



HOLMES V. HUKST. 

(Orcult Court of Appeals, Second Circuit May 8, 1897.) 

OopTRiGHT— "Validity— Sbeial Pubucation. 

The publication of a work In sériai form In a monthly magazine, before 
deposlting a copy of the title, as requlred by the statute, invalidâtes a copy- 
right afterWards obtained. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This Is an appeal from the circuit court, Southern district of New York, dls- 
mlssing complainant's bill. 76 Fed. 757. The suit is brought to restrain publica- 
tion of the well-known book written by Oliver Wendell Holmes, and entitled 
'"The Autoerat of the Breakfast Table." On November 2, 1858, the title of the 
book was deposited in pursuanee of the statutes of the United States relating to 
copyrights. On November 22, 1858, a copy of the book was delivered to the 
elerk of the dilstrict court, as thereln provided, and the other statutory require- 
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meuts were duly complied wltli. Thereafter the statutory provisions concernlng 
renewals were complied with, iivliereby the copyright was extended for a period 
of 14 yearg from July 12, 1886. €omplainant, as ancillary executor, holds the 
légal title to the copyright. The défendant contends that the author never be- 
came entitled to the beneflt of the copyright act In force in 1858 (the act of 
1831), for the reason that he did not, before publication, deposit a prlnted copy 
of the title, as required by the fourth section of the act, -which reads: "Sec. 4. 
And be It further enacted: That no person shall be entitled to the beneflt of 
this act unless he shall before publication deposit a printed copy of the title 
of such bools," etc. The évidence shows that the book was prlnted or pub- 
lished in parts or fragments, as It was written (such publication belng wlthout 
copyright), in the Atlantic Monthly, beglnnlng with the number of the maga- 
zine for November, 1857, and contlnuing from month to month until the num- 
ber for October, 1858, in which number the last part or fragment of the book 
appeared,— a fuU month before deposit of the title. Each of thèse parts, as It 
appeared, was entitled "The Antocrat of the Breakfast Table"; and none of 
the numbers of the Atlantic Monthly were copyrighted. The judge who heard 
the cause at circuit reached the conclusion that this was a publication, and the 
same opinion was espressed in the United States circuit court for the Northern 
district of Illinois in a suit against another aUeged infringer. Holmes y. Douo- 
hue, 77 Fed. 179. 

Rowland Cox, for appellant. 
Andrew Gilhooly, for appellee. 

Before WALLAOE, LACOMBE, and SHIPMAN, Circuit Judges. 

PER OUEIAM. It seems unnecessary to add anything to the 
opinion of the circuit court and the one cited abore from 77 Ped. 
The complainant's brief has much to say as to the author's having 
no "intention to abandon." Of course, there are cases where knowl- 
edge of a person's intent is materially helpful towards the déter- 
mination of what his actions really were. The statue or picture 
exhibited to friends in the artist's studio, the. MS. submitted to 
critics for suggestions as to altération, the books distributed for 
purposes of future sale, are cases in point. But where an author 
causes what he has written to be printed, and then allows it to be 
put publicly on sale, oflering copies to whomever chooses to buy, 
and actually selling such copies by the thousand, it is idle to say 
that there had been no publication of what is thus printed and given 
to the world, because the author intended thereafter to combine 
what he has thus sold with other writings of his own, and then to 
apply for copyright on the combination. The statute, it will be 
observed, says nothing about "abandonment" or "intention to aban- 
don." Copyright is refused where the printed copy of the title 
has not been filed "before publication." As to so much of the book 
as has been published before flling title the author cannot under 
this statute obtain copyright. If he has published part of the 
book only, he may no doubt copyright the remainder; but where he 
has actually published and sold in separate parts every chapter and 
sentence from the ârst word to the last, it is difBcult to conceive 
how, in the face of this statute, he could nevertheless obtain a copy- 
right for the book as a whole. He might hâve copyrighted each 
part monthly as it appeared. Suppose he had done so, and then 
sold each copyright to some ohe else. What rights would each 
purchaser hâve? Olearly, to enjoin any one, even the author, from 
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ofleçing'foir, sale copies of the particular part covered bj thé partic- 
ular copyright tlie purchaser owned. But would it be contended 
for a moment that, altliough the author could not lawfully sell 
copies of any single part thus copyrighted (and the copyright trans- 
ferred for value to another), he might nevertheless sell copies of ail 
the parts, if printed and bound together in a single book, justifying 
his infringement of any one copyright by the fact that he at the 
same time infringed eleven others. The proposition contended for 
that the whole book is something other or différent from the aggre- 
gation of ail its parts is a reflnement of which we do not think the 
statute is susceptible. The decree of the circuit court is afûrmed, 
with costs. 



J. U MOTT IKON WORKS V. HBNEY McSHANB MANUB"G CO. 

(Cdrcult Court, S. D. New York. April 8, 1897.) 

Patents — Duration of Rioht — Pokbign Patent for Samb Invention — 
SuppLT Tanks. 

The Robertson patent, No. 245,318, for an Improvement In supply tanks 
for water-closets, etc., whlch eovers, in substance, a balance float ralve, in 
combinatlon wlth other parts. In a tank for Intermittent supply, is for sub- 
stantlally the same invention covered by the earlier Canadlan patent, No. 
7,128, to the same Inventer, and consequently explred wlth the said Cana- 
dlan patent, under the provisions of Eev. St. { 4887. 

W. P. Preble, Jr., for plaintiff. 
Thomas A. Connolly, for défendant 

WHEELEB, District Judge. This suit is brought upon United 
States patent No. ^5,318, dated August 9, 1881, and granted to 
John Robertson, of Montréal, for an improvement in supply tanks. 
Canadian patent No. 7,128, dated February 23, 1877, granted to the 
same inventor for an automatic hydraulic supply tank, and which 
expired before this suit, is, among other things, set up as a dé- 
fense, by limitation of this one. The inventor, in the spécification 
of the Canadian patent, says: 

"My invention relates to two floating bodles, which are conflned within a 
case that Is intended to contain a réservoir of water for the use of water- 
closets and urinais, or for any other purpose to whlch it can be made applicable. 
The action of thèse two bodles in the case is as follows: First, the case Is 
fllled with water from the supply pipe in the foUowing manner: The pressure 
of water passing from the supply pipe Into the case Is regulated by t^e slze 
of the aperture, where the water passes through into the case, forcing down- 
wards the floating body or bail. As soon as the water rises sufflciently hlgh 
In the case to float the bail, the valve, whlch Is attached to the top of a spindle 
fastened onto this bail, closes the small aperture through whlch the supply 
flows. The case is now charged wlth water, ready for use. The second part 
of my invention relates to the action of the smaller floating body, to the lower 
part of which is attached a valve spindle. This valve may be raised up by a 
Connecting rod. or by any other suitable mechanical arrangement. When It 
is required to draw water out of the case for flushing a water-eloset, or ïor 
other purposes, it la done by the action of a lever pressing up the valve, 
which allows the water to rush out of the pipe. This pipe Is made of such di- 
mensions that the water rushing out from the case or tank through this pipe 
to supply the water-closet cannot pass down it as fast as It flows under the 
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Talye. There Is, In conséquence, an npward pressure of water on the bail, 
which assiste to keep It elevated untll the case is suffldently empty for the bail 
to lose its floating power. Then It drops and closes the valve. At the same 
time that the lower bail is raised, the upper bail, belng deprived of Its floating 
power, also drops slightly, thus opening the valve, whlch allows a fresh sup- 
ply of water to flow Into tbe case, and whlch continues flowing Into It untll 
It floats the baJl suffldently hlgh to again force Its valve agalnst the seat, 
and thus close the communication. By this arrangement there is a continuons 
automatic action of the bail, by which the case or tanli le always kept sup- 
plièd with water untll required for use. I am aware that tanks of différent 
shapes are in use for supplying a head of water for water-closets, and that 
floating bodies are attached to levers to open and close the valves to the same, 
but I aisclaim suoh apparatus used in this form, but I clalm as my Invention 
the two valve spindles, connected to two balls or floating bodies conflned within 
a water-tight case or tank, for the purpose of regulating, by their automatic 
action, the admission and discharge of water Into closets and urinais, and for 
slmllar purposes, substantially as and for the purpose hereinbefore set forth." 

In the spécification of this patent, he says: 

"The invention consists, flrst. In combining wlth the supply tank or cistem 
a balanced float valve, which is so construeted that when it Is on Its seat It 
will not float, but as soon as it is raised off its seat a certain distanc/e the 
area of the valve seat Is added to Its floating power, and It will remain floating 
till the water gets down low enough to uncover an equal area of the valve seat 
on top of float, when It wlU descend on Its seat, and remain there tlU raised by 
the action of the closet handle and trlp. The object of the trip In connection 
with the tank Is that, as soon as the floating valve Is tripped up, the bail Is 
left free to drop as soon as enough water Is run out to uncover the floating 
valve. The amount of water Is regulated by the eapaclty of the tank and 
the pressure of the Inlet valve. The invention also consists In combining with 
said balanced float valve another upper float, which by Its own movements 
controls the Inflow of water into the tank or cistern, and in further détails of 
improvement, which are herelnafter more fully described." "The apparatus 
opérâtes substantially as follows: Supposlng the tank to be fllled wlth water 
to the upper end of the pipe; the float valve to be held to Its seat by the loss 
of its floating power, and weight of water on top of It; the inlet valve to be 
also closed by the buoyance of the float. If the water Is now to be discharged, 
the lever Is moved on its pivot, and the float valve raised, thereby allowing 
the water to rush down into the pipe. Being once raised, the float valve re- 
mains in the elevated position, It being so balanced that the water which is 
beneath It in the elevated position wlU hâve the power of buoying it, or holding 
It raised. As the water escapes through the pipe the float gradually descends 
untll it rests on the crossbar, dropping the lever, and causing the valve to open, 
and the Inlet pipe to admit water to the tank; but the stream of water which 
thus enters the tank at the same time that the tank la discharging Is smaller 
than the stream of water which leavés the tank, so that there is no possible 
danger of the tank becomlng reflUed while the pipe is open; but, on the con- 
trary, by my arrangement, I am enabled, while the float valve is raised, to 
draw, not only the actual contents of the tank, but also a suitable proportion 
of fresh water. As the level of the water in the tank flnally recèdes from 
below the center of the float valve, the latter drops by its own weight baok 
upon the pipe, and the discharge of water from the tank now ceases, whereas 
the supply of fresh water to the tank continues, and the more water there is 
belng added to the tank the more securely will the float valve be pressed down 
upon its seat. As soon as the water reaches to the level of the overflow pipe 
the float rlses to its normal position, and lifting the lever raises the valve to 
Its Beat, and stops further inflow of water." 

There are si? claims for varions combinations of thèse parts, 
the flrst of which (claimed, among others, to be infringed) is for: 

"The combination of the tank, having outlet pipe and inlet pipe, the Inlet 
pipe being of less dlameter thaû the outlet pipe, wlth the balanced float valve. 
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rod, and lever, ail arrangea so that the float valve wIU be heW to Its Seat by 
tbe weight oî water above, and, when ralsed Into a fuU supply of water, held 
off Its seat by the water below It, substantlally as described." 

The statute (section 4887) proTides: 

"But every patent granted for an Invention vrhlch bas prevlously been pat- 
ented In a foreign country shall be so limited as to expire at the same tlme wlth 
the foreign patent." 

The identity of invention patented required by the statute is 
of material substance, and does not extend to minor détails. Sie- 
mens' Adm'r v. Sellers, 123 U. S. 276, 8 Sup. Ct. 117. Open tanka, 
containing floats connected with inlet valves or spindles for open- 
ing them with falling, and closing them v?ith rising, water, and an 
overflow, appear to hâve been long known before this invention, as 
is well shown by the admission in the Oanadian patent and other- 
wise. What Eobertson invented appears to hâve been the balanced 
float attached to the valve or spindle of an outlet larger than the 
inlet, which, when in place, is held down by the water, closing the 
outlet, and, when raised, is floated, letting water ont, till the fall- 
ing water lets it again down to place. In a closed tank no over- 
flow could be used ; in an open one, it would be necessary. The 
Oanadian patent is for this balanced float valve, in combination 
with other parts, in a tank for intermittent supply ; and the United 
States patent is for the same thing, in varions combinations with 
other parts in such a tank. Thèy appear to be for the same inven- 
tion, in substance, and by the' expiration of the former the latter 
was ended. Bill dismissed. 



McKAY-COPELAND LASTING MACH. CO. v. COPELAND RAPID- 
LASTER MANTJF'G 00. 

(Circuit Court of Appeals, First Circuit Aprll 24, 1897.) 

No. 199. 

Patents— Anticipation— Machine fob Flansing Countbrs. 

The Hurlbut and Kennard patent, No. 243,917, for a machine for flanglng 
the counters of boots and shoes, is void because of antidpatlon by the devlce 
for bendlng wood for which a patent was issued to Kriebel, October 24, 
1865. 77 Fed. 806, affirmed. 

Appeal from the Circuit Court of the United States for the District 
of Maine. 

This was a suit in equity by the McKay-Copeland Lasting Machine 
Company against the Copeland Rapid-Laster Manufacturing Company 
for alleged infringement of lettera patent No. 243,917, issued July 15, 
1881, to R. H. Hurlbut and C. E. Kennard, for a machine for flanging 
the counters of boots and shoes. The circuit court dismissed the 
bill after a hearing on the merits (77 Fed. 306), and the complainant 
has appealed. 

Frederick P. Fish and James J. Storrow, for appellant. 
Elmer P. Howe and Walter K. GrifQn, for appellee. 
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Before COUT, Circuit Judge, and WEBB and ALDEICH, District 

Judges. 

PER CUEIAM. The whole controversy in this cause is in regard 
to the flrst and thlrd claims of the complainant's patent, wMch two 
claims are substantially the same. Hiey relate to the single matter 
of clasping and drawing the leather of shoe counters closely to the 
last or former. Upon deliberate examination of the device covered 
by the two claims named, and making due allowance for the nature 
of the material to be manipulated, we are of opinion that the circuit 
court correctly held that the invention of the complainant was antici- 
pated by the Kriebel patent, issued October 24, 1865. The decree of 
the circuit court is afflrmed, with costs. 



A. B. DICK CO. V. WICHELMAN. 
(Circuit Court, S. D. New York. AprU 12, 1897.) 

L Patents— Inpbinskmbst—Stbncil Shebts. 

In a patent for coated or waxed sheets of paper for stencils, the spécifi- 
cations descrlbed, as a preferred method, the coatlng of the sheets by 
immersing them In a bath "of melted gummy or waxy substance, such as 
paraffine, of about 120° F. fusion point, or any other suitable method of 
waxlng paper now known In the arts." The clalm was for paper "coated 
wlth a substance Impervlous to Ink, as paraffine, substantially as descrlbed." 
Held, that the expression "about 120° P." was not an absolute guide, and 
that the clalm was tnfrlnged by a coatlng of the speclfled conslstency, 
though Its fusion point was above 140° F. 

i. Samb. 

The Broderlck patent, No. 377,706, for a "prepared sheet for stencils," 
construed, and held Infrlnged. 

This was a suit in equity by the A. B. Dick Company against Fred- 
erick A. Wichelman for alleged infringement of letters patent No. 
377,706, issued February 7, 1888, to John Broderick, for a "prepared 
sheet for stencils." A decree was heretoforcentered by the court 
for an account of prc^ts and damages. See 74 Ped. 799, where a 
fuller statement of the case will be found. The cause is now heard on 
exceptions to the master's report. 

Daniel H. Driscoll, for plaintifl. 
Frederick A. Wichelman, pro se. 

WHEELER, District Judge. An înterlocutory decree was entered 
herein for an account of profits and damages from infringement by 
défendant of patent No. 377,706, for waxed stencil sheets owned by 
plaintiff. A. B. Dick Co. v. Wichelman, 74 Fed. 799. The master 
has reported as profits f 981.75. Hearing has now been had on an 
exception that: 

"Défendant wlU show at the tlme the master's report- comes up for confirma- 
tion that the paper waxed by hlm for stencil sheets was made entirely différent 
from the waxed paper descrlbed in the spécifications of patent No. 377,706, 
and that he is therefore not liable for any sums of money to complainant for 
profits made; and défendant furthermoi» claims that the decietal order of 
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Aprll 22, 1895, dlrected the master to ascertaln and report defendant's profits 
growlng out of paper made for stencils by défendant In violation of patent No. 
377,706, and that under such directions It waa the master's duty to ascertaln 
wàat sald patent covered." 

This showing is onlff that the fusion point of the coating of hia 
sheets is above 140° F., and he insista that such aheeta are not 
covered by the patent, because this point is so high. The patent 
mentions a coating such as paraffine of about 120 degrees. It was 
before the circuit court for the district of New Jersey (A. B. Dick Co. 
T. Fuerth, 57 Fed. 834); and again before this court, held by Judge 
Townsend (A. B. Dick Co. v. Henry, 75 Fed. 388). The claims make 
no mention of any fusion point, and they are not limited by the speci- 
flcation to any particular fusion point by number of degrees, except 
by the expreaaion mentioned. That expression seems to be an ex- 
ample merely of a method of beneflcial use, and not an absolute guide; 
and, as an example, it gives latitude by mentioning about, not exactly, 
120 degrees. The fusion point of the coating, which may not be 
paraffine, is that which will leave the consistency specified as proper 
for producing the required resuit. This appears to be well shown 
in thèse cases by varions modes of expression of substantially the same 
meaning. The proofs before the master well showed the coating of 
the defendant's sheets to hâve been of this consistency. The Ham- 
merschlag patent, upon the resuit of litigation respecting which the 
défendant hère much relies, was for a method of waxing paper by ma- 
chinery, and not for waxed sheets of paper for stencils, or of any sort. 
Manufacturing Co. v. Wichelman, 38 Fed. 430. The judgment there 
has no legitimate bearing upon any question hère. Exceptions over- 
ruled. 



OARKOLL V. GOLDSCHMIDT et al. 
(Circuit Court, S. D. New York. Aprll 14, 1897.) 

1. Patents — Infbingement Suits — Rbs .Tudicata. 

When purchasers of a machine, on belng sued for Infringement, Justlfy 
under an alleged équitable rlght or tltle to the patent in suit claimed by the 
manufacturers of their machine, a prlor decree obtalned by plaintlff's as- 
slgnors, enjoinlng sald manufacturers from Infringing the patent, Is ad- 
misslblei and would seem to be concluslve both as to plaintlff's tltle to the 
patent and the valldlty thereof. 

8. Samk— Equitabi.b TitijK — Parol Agbebment. 

A paroi agreement between the memtiers of a flnn that ail inventions and 
patent rights obtalned by either of them "should be the property of the 
flrm, and should belong to both whilst members of that flrm," gives to each 
partner a right to the use by the flrm of inventions for which the other 
obtalned a patent; but such right ends on the dissolution of the partnership, 
leavlng the tltle in the partner to whom the patent is issued. 

Arthur v. Briesen, for plaintiff. 

Edwin H. Brown and W. Laird Goldsborough, for défendants. 

WHEELEE, District Judge. This suit is brought on letters pat- 
ent of the United States No. 395,077, dated December 25, 1888, and 
granted to Henry Blackford Payne, of Nottingham, England, assign- 
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or of one-half to A. G. Jennings & Sons, for a warp-knitting machine; 
and on letters patent No. 397,140, dated February 5, 1889, and grant- 
ed to the same Payne and William Oampion, of Nottingham, assignors 
to A. Gr. Jennings & Sons, for a warp-knitting machine. Both pat- 
ents were assigned regularly to the plaintiflf, as the trustée of Payne 
and of Jennings. The flrst consista of a warp machine, which com- 
bines a needle-bar, having bearded needies, a presser-bar, a point or 
sinker-bar, a fixed sley-bar, guide-bars, mechanism by which motion is 
imparted to the needle-bar, presser-bar, point or sinker-bar, and guide- 
bars from a longitudinal cam shaft, and devices for imparting endwise 
motion to the guide-bars. The claims are for various combinations 
of thèse parts. The second is expressly for improvements on the 
flrst, and consista of a warp machine, which combines a needle-bar, 
having bearded needies, a presser-bar, a sinker-bar to which is secured 
the sley, said sley being placed below the sinkers on the sinker-bar, 
guide-bars, and mechanism by which motion is imparted to said bars 
from cams of a longitudinal cam shaft; the laterally reciprocating 
motion of the guide-bars being extended or shortened by suitable 
adjusting mechanism, and endwise motion being imparted simultane- 
ously thereto by a rotary stud-wheel and lever connection. The 
claims are for various combinations of thèse parts in such a machine. 
The principal new éléments of thèse combinations are the independent 
presser-bar and stationary sinker-bar. 

Payne was a partner, at Nottingham, with William Henry Eevis, 
in the manufacture of such machines, and Oampion was in their em- 
ploy. Thèse inventions were used in their business, and patented in 
England. The assets of the flrm went to an assignée, and flnally to 
Eevis, who became a partner in the flrm there of Revis, Brewin & 
Marriott, which also manufactured and sold such machines in Eng- 
land, using, among others, thèse inventions. Payne made such ma- 
chines for sale in this country. He claimed that Eevis, Brewin & 
Marriott sent machines to this country. In 1891, Payne brought a 
suit on each one of thèse patents in this court, against Eevis and Jen- 
nings, for infringements. Service was made on Eevis, and he an- 
swered that he and Payne had been partners at Nottingham, under 
the flrm names of H. B. Payne & Co. and J. B. Whitehall & Co., and 
that Oampion was one of the employés of the partnership; that the 
partnerships paid ail the expenses, and furnished ail the materials 
and necessary facilities, for experimenting, perfecting, and testing 
the inventions; and that it was understood and agreed between Eevis 
and Payne and Oampion that ail the inventions and improvements 
which should be made or discovered by themselves, or by their work- 
men, during the continuance of the partnership, should be the prop- 
erty of and held and used for the beneflt of the partnership; and that 
the patents issued therefor, either in England or any country foreign 
to the flrms, should be the property of the partnership ; and that, by 
reason of thèse facts, the inventions patented in thèse letters patent 
were and continued to be the property of the partnership; and that 
thèse patents, therefore, in equity, belonged to him, and to the flrm of 
which he was a member. The bills were amended by leave of court, and 
Marriott made a party défendant; and, on failure of Eevis to answep 
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the amended bill, it was taken pro confesse, and decrees were entered 
therein, adjudging the patents to be valid, thai the défendant had 
infringed, and enjoining them from in any manner, directly or indi- 
rectly, making, constructing, issuing, or vending to others, without the 
license or authority of the complainant, any warp-knitting machine 
made according to and employing and containing thèse iventions. 
After this, Eevis, Brewin & Marriott manufactured in England four 
such warp machines, made according to thèse patents, having the in- 
dependent presser-bar and stationary sinker-bar and their attach- 
ments in the combinations of the patents, and sold them to thèse de- 
fendants, who brought them to the United States, and now use them 
hère. This bringing and use of thèse machines is the infringement 
complained of. 

In this suit the défendants answer that the inventions covered by 
thèse letters patent, and ail rights in the same, were vested in a co- 
partnership consisting of William Henry Eevis and Henry Blackford 
Payne, doing business in the city of Nottingham, England, under the 
names of J. B. Whitehall & Co. and H. B. Payne & Co.; and that ail 
the property, including the inventions and rights thereunder, was, 
for valuable considérations, sold to William Henry Eevis; and that 
thèse alleged inventions were and are the property of William Henry 
Eevis; and that the machines alleged to infringe thèse patents were 
made by William Henry Eevis or the flrm of Eevis, Brewin & Marriott, 
of which he was a co-partner; and that, by virtue thereof, the défend- 
ants had the right and license to use thèse machines. So, thèse ma- 
chines came from Eevis, or the firm of Eevis, Brewin & Marriott, into 
this country, in violation of the injunctions of this court against 
Eevis in the suit brought by Payne against Eevis hère; and thèse in- 
junctions still, so far as appears, continue in force; and the decrees, 
although not made between exactly the parties to this suit, were made 
between those under whom the parties hère respectively claim, and 
would, on common principles, be conclusive of what was there de- 
creed ; and if the parties were not technically the same, either in name 
or in privity, the decrees upon the point of the ownership of the in- 
ventions, which was there in controversy, might be conclusive as a 
link in the plaintiff's chain of title. Barr v. Gratz, 4 Wheat. 213. 
When the défendants justify under Eevis and his title, the decrees 
would be admissible, as a deed from him might be to show that he 
did not hâve the title. This seems to settle the title of the plaintiff to, 
and the validity of , the patent. If not, the évidence in this case to 
flhow the title of Eevis to the inventions consists largely of the testi- 
mony of Eevis as to an oral arrangement by which he claims it was to 
go to him; and in one place, when asked directly what the terms of 
, this oral agreement were, he answered: "The terms of the oral agree- 
ment were that ail inventions and patent rights obtained for said in- 
ventions should be the property of the flrm, and should belong to both 
whilst members of that firm." Prima f acie, the title to the inventions 
was previously, and at the time of the grant of the patents, in the 
patentées ; and, if the question was open, ail the évidence in the case, 
consîdered with this statement of Eevis, would fail to show that the 
title to the patents, either legally or equitably, belonged to Eevis, or 
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that anything more belonged to him than the right, as partner, to the 
use of the inventions by the flrm or firms of himselif and Payne, while 
both should be.members. The dissolution or winding up of the part- 
nerships would end his right, and leave the title to the patents as be- 
fore, and in the plaintiff. Now, infringement is denied, but ap- 
parently not very strenuously. Altogether, as the machines were 
avowedly made under thèse patents in connection with others, claim- 
ing the right to so make them, infringement seems, without going 
through the intricacy of the mechanism, to be well established. The 
plaintiff therefore appears to be entitled to relief. 

In the course of taking the testimony, several objections were taken 
to answers of witnesses for inadmissibility, whiçh hâve been made sub- 
jects of motions to suppress. The objections relate to the considéra- 
tion to be given to thèse particular answers, and not to the gênerai 
competency of any witness, or branch of his testimony. Such objec- 
tions do not warrant such proceedinga. Motions to suppress over- 
ruled, and decree for plaintiff. 



B. M. MILLER CO. T. MERIDEN BRONZE CO. 
(Circuit Court, D. Connecticut. April 22, 1897.) 

1. Patents — Limitation by Prior Abt— Bdrdbn of Peoof. 

A défendant who relies upon tlie prior art to limlt the scope of the 
patent sued on lias not the burden of proving that earlier patents were use- 
ful, operative, or eommerdally successfui, or that they stated ail the un- 
developed possibillties of the invention therein dlsclosed. The mère fact 
that a patented device is limited in opération or application Is not alone 
sufficient to destroy Its relevancy In a considération of the prior art Mère 
paper patents may négative patentable novelty, If they sufflciently dis- 
close the prlnclples of the alleged invention, or if the alleged objections 
thereto could be obviatedby mère mechanical skill. 

2. Same — Invention — Infringement — Lamp-Wick Adjtjsters. 

The Homan patent, No. 477,865, for a device for adjustlng the wick of 
a eentral-draft lamp, wWch combines the advantages both of a screw ac- 
tion and a dlrect-thrust action, is without patentable Invention or novelty, 
and, even if conceded to be valld, is limited to the exact construction ghown, 
or the ordlnary équivalents thereof. 

Mitchell, Bartlett & Brownell, for complainant. 
John K. Beach and E. M. Marble, for défendant 

TOWNSEND, District Judge. This bill in equity allèges infringe- 
ment of the ârst claim of patent No. 477,865, granted June 28, 1892, 
to William C. Homan, and duly assignée to the complainant. Said 
daim is as follows: 

"(1) In a wick adjuster for central-draft lamps, the combination, with a 
wicli-band, of a drawbar attached thereto; a stem connected at Its upper end 
with the upper end of the said bar, and provlded at its lower end with eoarse 
screw threads; a tube having a centrally perforated knurled opéra ting nut. 
located at its upper end, and constructed with internai screw threads corre- 
sponding in pltch to the threads of the stem aforesaid; and a rotatable sus- 
pension sleeve mounted on the tube below the said put, and adapted to be 
removably secured to the lamp fount In whicb It suspends the said tube,— sub- 
stantlally as described." 
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The défenses are deBial of patentable inTention, in view of the state 
of the art, and noninfringement. The object of the alleged invention 
was to provide a spécial form of wick-adjusting devices for central- 
draft lamps, wh;ch would combine the advantages oî a screw and 
direct-thrust action in the adjustment of the wick and extinguish- 
ment of the light. This was accomplished by a combination of the 
ordinarj wick band with a shank projecting laterally outward, to 
which was rigidly secured a perpendicular rod or drawbar passing 
up through the upper surface of the lamp, coupled at its upper end 
to another, parallel rod or stem, extending into a tube suspended per- 
pendicularly in the lamp; said tube and the lower end of said stem 
being provided with coarsely-pitched screw threads. At the upper 
end of said tube was placed a centrally perforated operating nut, and 
beneath this a rotatable threaded suspension sleeve, which served to 
suspend said tube and the stem therein. By this combination it was 
possible either by rotating said operating nut to slowly raise or 
lower the wick, or to move it quickly, as for lighting or extinguishing 
the lamp, by simply , taking hold of the drawbar, or the connection 
between it and the stem, and directly raising or lowering it. The 
coarseness of the pitch of the threads permitted them to operate as 
idlers within the tube. Every élément of this combination was old. 
Such a drawbar was shown in the prior Meyrose and Parker patents. 
Broadly coupling a drawbar and stem was old, is shown in the prior 
Woodward, Davis, and Hoerle patents, and is speciflcally disclaimed. 
In the prior Miller, Carr, and Atwood patents were ^own means 
for raising or lowering the wick by ratchets or pinions. Thèse pat- 
ents are further important because they show devices "combining 
the advantages of a screw and a direct-thrust action in the adjust- 
ment of the wick and extinguishment of the light," which were the 
results accomplished by the device of the patent in suit, as stated 
by the patentée. A screw device for raising or lowering the wick 
was shown in the prior patent granted to F. E. Rhind, April 19, 1887. 
It comprised a tube extending into the body of the lamp, and capa- 
ble of being used as a Aller, and provided with exterior spiral ribs, 
on which a yoke attached to the wick holder operated to raise or 
lower the wick by means of a rotatable head. The patentée, Khind, 
says, as to the pitch of the screw, as follows: 'Treferably, the spiral 
rib is made of a quick pitch, so that slight extent of rotation will 
impart a considérable up or down movement to the wick." Patent 
No. 394,4:65, granted December 11, 1888, to Z. Davis, shows a solid 
drawbar and stem, and a screw device passing through a njit like 
that of the patent in suit. It describes a construction with the 
screw nut either at the top or the bottom of the bowl of the lamp. 
Patent No. 435,357, granted August 26, 1890, to N. M. Hoerle, shows 
a construction similar to that of Davis, except that in this device the 
screw thread appears to be sufiQciently coarse to permit the quick- 
thrust opération described in the claim in suit. AU the results 
ascribed to the patented combination are old, and the new construc- 
tion is due to the àssembling together of old éléments, "eflected with- 
out requiring any modification of the parts which was not an obvi- 
ons one, and within the ordinary skill of the mechanic." Briggs v. 
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Ice Co., 8 G. 0. A. 480, 60 Fed. 87, 89. Counsel for défendant there- 
fore strenuously contends that there was no patentable novelty in 
the claimed combination, or in the résultant opération. He con- 
tends that in the light of the prior art, and of the disclaimer by the 
patentée, there is nothing more than an aggregation of the old and 
well-known push devices and the quick pitch screw illustrated by 
Hoerle and described by Khind. He further contends that those 
prior patents which show the resuit of slow screw and quick thrust 
by means of a ratchet and pinion would, if later, infringe the pat- 
ent in suit, and theref ore anticipate it, under the familiar rule. 
Oomplainant contends, as to thèse prior patents, that it does not ap- 
pear they were anything more than mère paper patents, that there 
is no suggestion that they were capable of successful practical opér- 
ation, and that in none of them is shown the conception of any com- 
bination in which an idler screw tube is so constructed as to pro- 
vide the advantages of the screw adjustment and direct thrust in 
one combination. It has not been shown that the prior screw 
devices were commercially successful, or that they were intended 
to be so operated as to combine the screw adjustment and quick 
thrust. But I do rot understand that the law necessarily imposes 
upon a défendant, who relies upon the prior art to limit the scope of 
a patent, the burden of proving that prior patenta were usef ul, opera- 
tive, or commercially successful, or that they stated ail the undevel- 
oped possibilities of the invention therein disclosed. It is not nec- 
essary that the patentée should hâve conceived the idea of ail the 
uses of which his invention is capable. He is entitled to ail the 
bénéficiai uses embraced within the scope of his invention. Manu- 
facturing Co. v. Cary, 147 U. S. 635, 13 Sup. Ct. 472; Dixon-Woods 
Co. V. Pfdfer, 5 C. G. A. 148, 55 Fed. 390; Manufacturing Co. v. 
Eobertson, 23 C. C. A. 601, 77 Fed. 985. Nor is the mère fact that a 
patented de.vice is limited in opération or application, alone suflflcient 
to destroy its relevancy in a considération of the prior art The de- 
velopment of new industries, the discovery of new products, the adap- 
tation of old materials to new uses, may suggest improvements upon 
devices of the prior art, the principles of which are already suflEl- 
ciently disclosed, although not fully developed, because not demanded 
by the prior existing conditions. In the application of this doctrine, 
patents hâve been held void for improved stamps required by new 
internai revenue laws; for new adaptations of gâte guards for ele- 
vated railways; new forms of bicycle bells, pedals, and rubber tires. 
It is well settled that mère paper patents may négative patentable 
novelty, provided they sufficiently disclose the principles of the al- 
leged invention, or provided the alleged objections could be obviated 
by mère mechanical skill. Pickering v. McCullough, 104 U. S. 310. 
"The very fact that a machine is patented is some évidence of its 
operativeness, as well as of its utility." Bashiell v. Grosvenor, 162 
U. 8. 425, 432, 16 Sup. Ct 805. When, therefore, a prior patent ap- 
pears upon its face to be relevant to the considération of the prior 
art, I think the later inventor should show either that such device 
was not useful, or that it did not so disclose the principle of the 
later patent as to deprive it of its claim of patentable novelty. Oom- 
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plainant has failed to show that thèse devices either lacked utility, or 
were incapable of successful practical opération. 

Two illustrative éxhibits were produced upon final heaxing, — 
one by complainant, known as the "Rhind Lamp"; the other by 
défendant, known as the "Hoerle-Davis Lamp." The Ehind lamp 
is constructed substantially in accordance with the spécifications 
of the Rhind patent. Its opération is practically identical with 
that of the patented apparatus, as stated in the spécification : 

"The wlck may be raised and lowered with care and accuracy by slmply 
turnlng the operatlng nut, whlle, when It Is desired to lift the wlck very qulekly, 
or push it down suddenly, the coupler is taken hold of, and a direct upward 
or downward thrust given the drawbar and stem, which will at once respond 
to such movement, owing to the eoarseness of the threads," etc. 

The only material différence between the Hoerle-Davis patents 
and the Rhind lamp is that the screw on the latter is a somewhat 
quicker pitch than that shown in the Davis patent. I fail to flnd 
any inventive conception or patentable novelty in the patented con- 
struction or opération. But even if the patent, as limited to the 
précise construction described and claimed, could be sustained, 
4t is not infringed by défendant. The construction of the defend- 
ant's device is best shown by a référence to the Davis patent, al- 
ready considered, and by a comparison of its construction with that 
of the patent in suit. Each of thèse constructions has the wick 
band, the drawbar attached thereto, the operating sleeve by which 
the screw tube is suspended in the lamp fount, and the tube with 
the central perforated operating nut located at its upper end. As 
already stated, the screw of the Davis patent does not hâve a quick 
pitch, such as is described and shown in the Rhind spécification 
and drawing. While the defendant's device does hâve such a 
quick-pitch screw, it does not hâve a stem "provided at its lower 
end with coarse screw threads," and a tube "constructed with in- 
ternai screw threads corresponding in pitch to the threads of the 
stem aforesaid." Nor does it hâve any coupling Connecting the 
upper end of the stem to the upper end of the drawbar for com- 
municating movement from the operating stem to the drawbar. 
That the patentée in the claim in suit used the word "connected" 
in the ordinary sensé of fastening by means of an intervening 
coupler, appears from the associated words, "a stem connected 
at its upper end with the upper end of said drawbar," as well as 
from the spécification, drawings, and other claims of said patent 
describing, illustrating and specifically covering said coupler, and 
is further shown by another patent taken ont on the same day by 
this patentée, wherein he described, illustrated, and claimed an 
intégral drawbar and stem. In the defendant's device such a 
single pièce of wire fulfills the f unctions of drawbar and stem. De- 
fendant's screw-tube device is like that shown in the Rhind, and 
illustrated in the Davis, patents. An arm extends laterally from 
the wick holder, and is provided with a nonrotatable collar or 
sleeve, so threaded as to operate in the extemal threads of the 
screw-tube. In this connection, I hâve not overlooked the conteu; 
tion of complainant for the application of the well-settled princi- 
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pie tliat a mère reversai or immaterial change of parts will not 
aTOid a charge of infringement. Société Anonyme Usine J. Cleret 
V. Rehfuss, 75 Ped. 657; Devlin v. Paynter, 12 0. 0. A. 188, 64 Ped. 
398. If this patent covered a primary invention, the broad range 
permitted to équivalents would embrace the device of défendant. 
But the only considération for its grant was a modification of old 
devices. The patentée chose to confine himself to a claim for a 
stem connected at its upper end with said bar, and provided at its 
lower end with coarse screw threads. The défendant does not 
use such a stem connected at its upper end with said bar, but a 
solid bar. In its lamp it has availed itself, as it had a right to do, 
of a construction well known in the prior art. The Bhind patent 
and the illustrative exhibit of the Rhind lamp show substantially 
the defendaat's construction, except the old and well-known draw- 
bar. When Homan, in differentiating his improvement from 
Rhind, Davis, and Hoerle, secured a patent therefor, the state of 
the art was such that he could only claim the exact construction 
which he sfelected as the embodiment of his improvement, or its 
ordinary équivalent. While I do not consider the évidence afforded 
by dismembering éléments of a combination as relevant generally, 
yet in this case I think it may be material upon the contention of 
mère immaterial transposition of parts. If the complainant's 
stem and drawbar be disconnected at the upper end, the device 
is inoperative, while, if thus disconnected in defendant's device, it 
continues to operate as before. In view of the fact that complain- 
ant insisted that one of the essentials to his patent was this con- 
nection at the upper end, with which the défendant may dispense, 
and which, at best, he uses, not as essential to its construction, 
but as a convenient guide to its opération, I think infringement is 
not shown, and therefore a decree may be entered dismissing the bill. 
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(Circuit Court of Appeals, First Circuit April 29, 1897.) 

No. 208. 

Patents — Limitation by Priok Art— VAiiVB Indicators. 

The Kennedy patent, No. 404,844, for a valve Indicator, if valid at ail, 
must be Ilmlteâ, in vlew of tlie prior state of ttie art, to the spécifie struc- 
ture shown and descrlbed; and is narrow. 75 Fed. 277, afflrmed. 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

This was a bill in equity by the Kennedy Valve Manufacturing 
Company against the Chapman Valve Manufacturing Company for 
alleged infringement of the first claim of letters patent No. 404,844, 
issued June 11, 1880, to Daniel Kennedy, for a vîdve indicator. The 
circuit court was inclined to the opinion that the claim was valid, but 
was limited to the spécifie structure shown and described, and, being 
so construed, was not infringed by defendant's valve indicator. 75 
Ped. 277. From this decree the complainant has appealed. 
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William P. Prebîe, Jr., for appellant. 
William H. Chapman, for appellee. 

Before PUTNAM, Circuit Judge, and WEBB and ALDEICH, Dis- 
trict Judges. 

PER CURIAM. Assuming that the device of the complainant be^ 
low covers a patentable invention, which, however, we do not déter- 
mine, we agrée with the circuit court, for the reasons stated by it, that 
the patent is so narrow that the respondent below did not infringe it. 
The decree of the circuit court is aiïïrmed, and the costs of appeal are 
adjudged to the appellee. 



INTEEIOR LUMBER 00. et al. v. PBRKINS 
(Circuit Court of Appeals, Seventh Circuit. May 3, 1897.) 
No. 118. , 

t PaTBNTB— COMBIITATIONS— SeLBCTION PROM PhiOK CONBTKITCTIOTrS. 

To prevent a comblnation from being patentable, it Is not necessary that 
ail Its éléments shall be found In the saœe relation and comblnation In one 
prlor patent or device; for the mère brlnging together of old devices or 
éléments, especlally If they belong to the same or kindred arts, wlthout pro- 
dncing anythlng new In funetion, resuit, or mode of opération, is not pat- 
entable. 
8. Samb— Invention— Shinglh Machine— Duplication op Parts. 

A movable section having been introduced Into one of the two rails con- 
stituting the track of a shingle machine, It requlred no Invention to intro- 
duce a like section In the other rail beside the flrst 
S. Samb. 

In a patent for a shingle machine the spécification stated that the bearlng 
blocks for the saw carriage are pref erably of vrood eut to présent the edge 
of the grain tovrards the wheel, and inserted In a trough connected with 
an oil cup, so that the oll wlU pass into the trough around the bottom of 
the block, and be carrled up through the pores by capiUary attraction, so 
as to constantly lubricate the bearlng. The claim was slmply for the "com- 
bination, Ivith the saw carriage, of a wooden block, . f umishing a bearing 
for the same, and an oll-retainlng trough in which said block ia seated." 
Eeld, that as the claim did not mention the oil cup, nor requlre the block 
to be so placed as to présent the end of the grain lo the wheel, this waa 
not an essential feature, and could not be relied on aa sustalning the claim. 
L Samb. 

The Perklna patent, No. 380,346, for Improvements In shingle machines, 
la vold for want of invention as to clalms 4, 5, and 45, which relate to cer- 
tain dogging devices; also as to clalms 26, 27, 29, 30, and 31, which relate 
to the spaltlng devices; and as to claim 43, which Is for a wooden bear- 
lng in comblnation with the saw carriage. 51 Fed. 286, reversed. 

Appeal from the Circuit Court of the United Statea for the North- 
ern Division of the Northern District of Hlinois. 

The questions presented by this appeal are of the valldlty and infrlngement 
of elaims 4, 5, 26, 27, 28, 30, 31, 43, and 45 of letters patent of the United 
States, No. 380,346, granted on Aprll 3, 1888, to WilUs J. Perklne, for Improve- 
ments in shlngle-sawing machines. Clalms 4, 5, and 45, which are for dogging 
devices, read as foUows: 

"(4) The comblnation, with the rotating carriage of a shlngle-sawing machine, 
of a dog near the periphery of said carriage, a bent arm plvotally connected 
at its outer end to said carriage, and àt Its Inner end bearing an auti-frlctloD 
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roU, a Bpring stirroundlng sald arm, havlng an abntment on the carrlage, and 
an adjustable abutment on the arm, whereby the pressure of the spring may 
be regulated, and a cam or incline on the frame against which the anti-friction 
roll has a bearing In the rotation of the carrlage, substantially as described. 

"(5) The comblnation, with the rotary carrlage of a shlngle-sawing machine, 
of a dog near the perlphery thereof, and guided In radial ways In sald carriage, 
an arm connected to sald dog, and extendlng Inwardly past the stationary dog 
toward the center of the carrlage, a spring pressing said arm and dog inwardly, 
a cam-surface on the frame In position to press ont the said arm during a por- 
tion of the révolution of the carrlage, and a support for the Inner end of said 
arm, substantially as described." 

"(45) In comblnation, in a shingle-sawlng machine, a séries of block-recepta- 
cles grouped round a central axis, a movable dog at the outer side of each 
block-receptacle, a flxed dog at the inside of each block-receptacle, and an arm 
connected to the movable dog, and extendlng inward past the fixed dog." 

The prior art, in vlew of which it is denled that thèse clalms show novelty 
amountlng to Invention, conslsts of the foUowing patents Issued by the United 
States and dated respectively as Indicated: No. 11,858, to H. H. Bverts, Octo- 
ber 31, 1854; No. 20,704, to K. Freeman, June 29, 1858; No. 24.111, to K. Free- 
man, May 24, 1850; No. 39,272, to A. H. Clark, July 21, 1863; No. 49,228, to 
George Challoner, August 8, 1865; No. 85,103, to Klnney & Parker, Decem- 
ber 22, 1868; No. 99,940, to W. H, H. Palmer, February 15, 1870; No. 358,474, 
to P. O'Connor, March 1, 1887. 

The clalms numbered 26, 27, 29, 30, and 31 are for spalting devlces, and read 
as foUows: 

"(26) In a shingle-sawlng machine, the comblnation of the saw, the rotating 
carriage having bolt-receptacles which move over the saw, a bolt-supporting 
way eonsistlng of two concentrlc clrcular tracks, and two movable sections, 
side by sIde, and forming part of sald tracks, adapted to be dlsplaced from 
normal positions under the boit. 

"(27) The saw and carriage, substantially as described, the clrcular gulde- 
way, movable sections In and forming part of said guide way, supported on 
blnged posts, and lever mechanism connected to the posts, whereby the sec- 
tions may be swung radially in opposite directions, ail in comblnation, substan- 
tially as stated." 

"(29) The comblnation, with the rotating carriage and Its saw, arranged sub- 
stantially as shown, of the clrcular way beneath the carriage, having a mova- 
ble section, a movable bar outside the rotating carriage, and connected to the 
movable section of the way, and a trlp on the carrlage, adapted to be thrown 
Into position to displace the movable track-section, as set forth. 

"(30) The rotating carrlage and saw, arranged substantially as described, the 
way beneath the carriage having a movable section, the movable bar outside 
the carrlage connected to the movable section, the trlp on the carrlage, adapted 
to be thrown into position to engage the movable bar, and a stop on the frame 
in position to throw the trlp out of operatlve position, substantially as de- 
scribed. 

"(31) The comblnation, with a rotary carrlage and a horizontal saw, of a 
block-supporting way, eonsistlng of two tracks, a section of each track in ad- 
vance of the saw made movable, and a catch on the carriage in position to 
operate both tracks slmultaneously, as set forth." 

Thèse clalms, It is contended, are antlclpated by the O'Connor patent, No. 
358,474, supra, and by certain machines made under and In conformlty with 
that patent. 

The forty-thlrd clalm reads as follows: 

"(43) The comblnation, with the saw-carrlage, of a wooden block fumlshlng 
a bearing for the same, and an oll-retalnlng trough. In which said block Is 
seated." 

Thls comblnation, It Is Insisted, is also found in the O'Connor patent, the 
spécification of which does not state whether the bearing blocks shown in a 
réceptacle are of wood çr iron, and tberefore leaves to the constructor or user 
of the machine the choice of elther. 
80F.-34 
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L. L. Bond, for appellants. 

Edward Taggart and Charles K Offleld, for appèllee. 

Before WOODS and JENKINS, Circuit Judgea, and BUKN, Dia 
trict Judge. 

WOODS, Circuit Judge, after making the foregoing statement, 
ielivered the opinion of the court. 

Following the testimony of the expert, Bâtes, the prior art in 
dogging devices may be summarized as follows: The Freeman pat- 
ent of 1858 has a rotating carriage, with a dog near the periphery, 
ivhich is forced inward to hold the boit, and an arm, pivoted to the 
dog and to the frame of the carriage, which serves to operate the 
dog. A cam acts upon the arm, and forces the dog inward, caus- 
ing it to bite the boit, and another cam, acting upon an extension 
of the arm, throws the arm and dog outward to release the boit. 
The Freeman patent of 1859 has a rotary carriage, a dog near the 
periphery, an arm attached to the dog, and bearing a friction roller, 
and tvfo cams, one of which acts upon the roller to move the dog 
outward and tô release the boit, and the other to produce the oppo- 
site efifect. In the patent of Kinney and Parker there is a rotary 
carriage, a dog, a bent arm pivotally connected to the dog, and a 
cam acting on the arm to release the dog from the boit, the dog 
being near the middle of the carriage, and the cam acting upon the 
outer.end of the arm, instead of the reverse, as in the Perkins de- 
vice; but, if transposed, as they might be without making any change 
in them, they could be described in the language of the Perkins 
claims. The Everts patent has a rotary carriage, movable dog, 
bent arm connected with the outer end of the dog, and acted upon 
at its inner end by a cam to cause it to release the dog from the 
boit. The Clark patent has a rotary carriage, a dog near its periph- 
ery, a spring arm attached to the dog, a friction roller on the arm, 
and two cams acting upon the roller, one of which withdraws the 
dog, and the other causes it to bite. The Palmer patent contains 
almost the exact mechanism of Perkins' fourth claim in its essential 
détails, namely, a rotary carriage, with a dog near its periphery, a 
bent arm connected at its outer end to the dog, extending inward, 
with a cam or incline on the frame, which acts upon the inner end 
of the arm, and a spring connected to the projections or abutments 
on the arm and the carriage, the spring and the central cam both 
causing the dog to bite and hold the boit, and a second cam near 
the periphery of the carriage, acting upon the arm, to withdraw the 
3og and release the boit. This is the entire combination of the 
fourth claim except the anti-friction roU, but such rolls had thereto- 
fore been common in shingle machines and in other kinds of ma- 
chines. The Clark patent has a rotary carriage with peripheral dog, 
a bent arm to actuate the dog, and a cam near the center of the ma- 
chine to act upon the arm. The O'Connor patent has a rotary car- 
riage with a dog near its periphery, and an arm or lever pivoted to 
the carriage, connected at one end to the dog, and carrying an anti- 
friction roll at the other end. There is a rod connected to the arm or 
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lever, and two abutments, one adjustable on the rod and the other 
fixed upon the carriage, and a spring, surrounding the rod between 
the abutments, serv.es to move the dog inward and cause it to bite the 
boit A cam on the frame, against which the anti-friction roU has 
a bearing when the carriage rotâtes, moves the dog outward to re- 
lease the boit. The only changes from the device of O'Connor nec- 
essary to conrert it into that of Perkins are suggested by the prior 
patents mentioned, and especially by the Palmer; that is, the sub- 
stitution of a bent arm and a cam near the center of the machine for 
the pivoted straight arm or lever and peripheral cam of the O'Connor 
design. The O'Connor patent has ail the parts of the fifth and forty- 
fifth claims except that the portion of the arm which extends in- 
wardly is not quite long enough to reach past the stationary dog, — a 
circïimstance which does not affect its function, purpose, or opéra- 
tion, and therefore is not a material différence. 

The foregoing propositions, and especially the conclusions sup- 
posed to resuit from them, are strenuously controverted by the op- 
posing expert, Mr. Powers, who after pointing out particulars of 
différence between the devices of O'Connor and Perkins, says: 

"I am aware that the wltness Bâtes states that the mlsslng éléments not 
shown by the O'Connor patent may be found in some other patents In the 
record, but I do not understand that an anticipation can be created by taklng up 
éléments in différent patents, and combining them for the occasion; but, on 
the other band. In order to anticipate the claim of a patent, ail of its éléments, 
elther Identlcally or substantially, must be found in the same relation and 
combination wlth each other In some one patent or device." 

To the doctrine of sélection he refused to subscribe, and for that 
reason failed to flnd the invention of Perkins in the patent of O'Con- 
nor. In matters of fact the entire testimony of the witnesses shows 
them to be in substantial accord. Their différences of opinion are 
explained by Mr. Powers' mistaken understanding of the rule by 
which the patentability of combinations of old devices should be de- 
termined. That the mère bringing together, in a new combination, 
of old devices or éléments, especially if they belong to the same 
art or to arts kindred to that to which the combination belongs, 
does not constitute invention is well settled. "It is not enough 
that a thing shall be new, in the sensé that in the shape or form in 
which it is produced it shall not hâve been before Jinown and that it 
shall be useful, but it must, under the constitution and the statute, 
amount to an invention or discovery." Thompson v. Boisselier, 
114 U. S. 1, 11, 5 Sup. et. 1042; Hill v. Wooster, 132 U. S. 693, 10 
Sup. et. 228; Burt v. Evory, 133 U. S. 349, 10 Sup. Ct. 394; Pick- 
ering v. McCullough, 104 U. S. 310: Florsheim v. Schilling, 137 U. 
S. 64, 11 Sup. Ct. 20; Adams v. Stamping Co., 141 U. S. 539, 12 
Sup. et. 66; Deere & Co. v. J. I. Case Plow Works, 9 U. S. App. 567, 
6 O. C. A. 157, 56 Ped. 841. The différences between the dogs 
described in the patent of Perkins and those of the earlier patents 
are différences of form and arrangement which produce nothing 
new in function, resuit, or mode of opération. It is certainly not a 
matter of invention that a bent arm is operated by a centrally lo- 
cated cam instead of an outside ring,- there being no essential dif- 
férence in the resuit; or that one dog, rather than the other, is made 
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movable; or that an arm is not radial, extending centrally down in 
a machine to operate upon an interior cam; or that levers extend 
over and are actuated outside of instead of inside the peripliery of 
the carriage; or that a spring is shown without means of adjust- 
ment for greater or less tension, such means being well known; 
or that a radial arm extends outward a considérable distance beyond 
the periphery of the carriage, and has its outer dog not pivoted to, 
but intégral with it; or that a radial arm does not extend over and 
beyond the inner dog; or that a dog is adapted to be released be- 
yond the periphery of the carriage instead of by an interior cam; 
w that a rectangular frame is employed instead of an arm; or that 
a cam instead of a spring is used to push a dog into place. It is 
testiâed, and perhaps would be évident without proof, that of thèse 
varions forms of construction and arrangement of parts, while one 
may be better than another, the différences are not such as to aflEect 
the question of invention. 

Of the claims for spalting devices, the spécial feature of the flrst 
— ^No. 26^is "two movable sections, side by side, and forming part 
of said tracks, adapted to be displaced from normal positions un- 
der the boit." In the O'Çonnor patent there is a single movable 
section in one of the two tracks, and it follows that "two movable 
sections, sidp by side," can be regarded only as a duplication, unless 
their being adapted to be displaced from normal position under the 
boit is a novel and patentable improvement. That cannot be con- 
ceded, because it is a mère matter of adjustment whether the dis- 
placement shall be in advance of or directly under the moving boit. 
As examples of movable sections in parallel or concentric tracks, 
référence is made in the testimony of Mr. Bâtes to the store railway 
or cash carrier, as illustrated in the Holbrook patent, No. 282,320, 
the machine for sorting and loading lumber, shown in the Davies 
patent, No. 338,230, and to the well-known movable sections in rail- 
way tracks. If, therefore, there is patentability in this feature of 
the Perkins patent, it must be found in the other claims. 

The twenty-seventh claim adds to the twenty-sixth hinged posts 
to support the movable sections and lever mechanism connected to 
the posts, whereby the sections may be swung radially in opposite 
directions, substantially as stated. The one section of the O'Çon- 
nor patent îs moved in a radial direction by means of a lever mechan- 
ism connected to it. It is not supported on hinged posts, but, as 
Bâtes testifles, hinged posts were old devices, of which harvester 
réels and buggy tops were examples, and therefore it would require 
no invention to mount the O'Connor movable section on hinged posta 
like the harvester réel or buggy top, so that both ends of it would 
move equally, instead of pivoting it at one end, so that one end moved 
more than the other. Swinging gâtes, if supposed to move in per- 
pendicular instead of horizontal planes, afEord a familiar illustration. 

The additional features of the twenty-ninth claim are "a mov- 
able bar, outside the rotating carriage," connected to the movable 
section of the way, and "a trip on the carriage," adapted for the pur- 
pose stated. There are corresponding parts in the O'Connor ma- 
chine, eicept that the opération is reversed, the lug or trip being 
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made adjustable, and the bar stationary, instead of the bar adjust- 
able and the lug stationary. "The function, opération, and purpose," 
the expert says, "are the same, and the use of the one or the other is 
merely mechanical expediency." 

The thirtieth claim adds to the twenty-ninth "a stop on the f rame 
in position to throw the trip out of operative position" ; but that there 
was no novelty in that feature is clear. Stops and trips are "old and 
well-known devices for ail sorts of purposes." 

The thirty-flrst claim differs from the twenty-ninth and thirtieth in 
that the block-supporting way is described as "consisting of two 
tracks," with a section of each in advance of the saw made movable. 
This, at most, is mère duplication. 

Without further pursuit of détails, it is évident that the important 
feature of both the O'Connor and Perkins patents is the movable 
section or sections in the tracks or guideways. As between the two 
certainly, and, upon the évidence hère adduced, as against the world, 
O'Connor is the pioneer, and the question is whether the Perkins pat- 
ent shows a patentable improvement or advance in the art. If so, 
it must be found in the fact that his movable section or sections 
in the process of opération are withdrawn from the track, not in ad- 
vance of the approaching block, but under it, at the instant of passage, 
so that the spalt, or remnant of the block, will drop squarely througb 
the opening, and not be tilted or turned sidewise, as in the O'Connor 
machine. The invention is not to be looked for in the hinged posts, 
levers, lugs, trips, and cams, or combinations thereof, employed to 
move the sections. Those, as set forth, were mère expédients, open 
alike to the use of every inventer. The single movable section of 
O'Connor was pivoted at one end, and it is plain that large pièces were 
liable to be caught, and made the means of retarding or obstructing 
the opération of the machine; but it is not true upon the évidence 
that the invention of O'Connor was a failure. On the contrary, it 
was as compared with anything before it a great improvement, and, 
to say the least, was so far successful as to require that the inven- 
tion be accorded full signiflcance in the prior art. It is not invention 
to improve a defective contrivance by the exercise of merely mechan- 
ical skill, however great the success. It is clear in fact as well as in 
law that, a movable section having been introduced into one of the 
two rails, constituting the track of a shingle-machine, it required no 
invention to introduce a like section in the other rail, side by side with 
the flrst; and it is equally clear as matter of fact that it involved 
nothing patentable to make the section in O'Connor's rail, singly or 
in duplicate, movable equally at both ends; and we hâve already seen 
that it was a mère matter of expediency to so adjust the movement 
that the sections should be withdrawn when immediately under, rather 
than in advance of, the block. We are therefore forced to the con- 
clusion that thèse claims are invalid. 

It remains to consider the forty-third claim, the essential feature 
of which is a wooden bearing block, seated in an oil-retaining trough. 
The spécification, it is to be observed, says that thèse pièces are pref- 
erably blocks of wood ciit to présent the edge of the grain toward the 
wheel which rests on them; that the blocks are inserted in troughs. 
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each of Which has a lubricating cup attached to and connected with 
it; and that the cup may be fllled with oil, which will pass into 
the trough around the bottom of the block, and will be carried up 
the pores of the block by capillary attraction, so that the surface of 
the block will be constantly lubricated. The cup, it will be noticed, 
is not mentioned in the claim, implying a trough of différent con- 
struction, from the one specifled, to the extent, at least, that it should 
be without openings at the bottom to admit oil from the cup, and 
leasing it to be presumed, though unexplained, that there must be in 
the trough itself à space, not fllled by the block, capable of use as 
an oil réceptacle. The claim départs from the speciflcation in the 
further particular that it does not require the block to be so placed 
as to présent the end of the grain to the wheel to be supported. It 
is, therefore, not an essential feature of the claim that the oil shall 
be carried to the surface of the block by force of capillary attraction. 
But with that feature eliminated, there remains no reasonable prê- 
teuse of patentability. It is conceded that the O'Oonnor patent shows 
bearing blocks used for the same purpose as those of the Perkins ma- 
chine, but without stating of what substance they should be made. 
The use of wood for that purpose was certainly free to ail, and it re- 
quired no invention to provide a métal réceptacle, socket, or trough, 
in which the block of wood should be placed and held in position, 
and, when in place, to oil it; and if by accident or design there was 
room in the réceptacle for the accumulation of oil and an accumula- 
tion happened and capillary attraction was brought into effectiTe play, 
it could hardly be said to hâve been invention, because, the opération 
of capillary attraction being well known, the resuit, to the extent pos- 
sible in the particular kind of wood used, was just what was to hâve 
been and by a man of ordinary understanding would hâve been ex- 
pected to happen. We are of opinion that none of the claims hère 
brought into question contain patentable novelty. The decree below 
is, therefore, reversed. 



CLARK et al. v. DEERE & MANSUR CO. 

(Circuit Court of Appeals, Seventh Circuit. Itlay 3, 1897.) 

No. 351. 

l. Patents— Limitation of Claims— Disk Harrows. 

The Clarlî patent, No. 369,163, for an improvement in disli harrows, must 
be limited, by its own terms as wcU as by force of the prier art, to the 
particular construction described. 

8. APPBAL— ASSIGNMKNTS OF ERROB. 

Upon an appeal from a decree which simply dismissed a bill for infringe- 
ment of a patent, the assignment of error read that the court erred "in 
holding that respondents had not infringed upon the patent in suit, and it 
erred In declining to grant a provisional injunctlon, with référence for ac- 
connting In damages and profits." Held, that the assignment was contrary 
to rule 11 of the circuit court of appeals (21 C. O. A. cxii., 78 Fed. exil.), 
In that it embraced two distinct propositions; and that It was also Im- 
proper and unavailing, In that it was predioated, not upon the ruliug of the 
court, but upon the reason given for the décision. 
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Appeal from the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

This was a suit in equity by Clemontine I. Clark and the Cutaway 
Harrow Company against the Deere & Mansur Company for alleged 
infringement of a patent. In the circuit court a decree was entered 
dismissing the bill on the merits, and the plaintifls appealed. 

ThIs appeal Beeks to brlng under revIew a final decree, the entry of whlch 
reads as foUows: "On thls 20tli day of March, 189Ç, this cause having been 
heard at final hearlng upon the pleadings and proofs, • * * it Is ordered, 
adjudged, aiïd decreed that the bill of camplaint hereln be, and the same Is 
hereby, dismissed at the complalnants' cost, to be taxed in f avor of the défend- 
ant and for the amount of which the défendant shall hâve judgment and ex- 
écution; the ground of dismlssal being that defendant's harrow does not in- 
frlnge the claims of letters patent of the United States No. 369,163, granted to 
George M. Clark, August 30, 1887, the court, however, not expressing any 
opinion upon the validity of the claims of the sald letters patent." 

The patent In controversy Is for improvements in disk harrows. The spéci- 
fication, after recognlzing the existence and polntlng out the defects of prior 
revolvlng disk harrows and revolving toothed harrows, says: "Among the 
many prlor harrows heretofore patented are some whlch embody what may 
be termed 'revolvlng bladed disks,' because of their gênerai disk-like form and 
the présence of a séries of blades -Which hâve not only a cutting capacity, but 
also the functlon of harrow teeth; and there are other forms of harrows em- 
bodying disks whlch hâve corrugated edges, and still others which hâve teeth 
which are not cutting blades. As compared wlth any prior harrow known 
to me, a harrow embodying my Invention has soil-working déviées, each of 
whlch In Its best form possesees ail of the foUowing characteristics, "viz.: 
First, a central circular earth-working face, whlch may be flat, but which in its 
best form is concave; second, cutting blades which hâve their forward edges 
sharpened, and also their outer ends, and said outer ends occupy a circular 
Une concentrie to the axis of the disk; thlrd, said forward edges are substan- 
tlally tangentlal to sald central circular working face, and in its best form each 
blade as a whole Is substantlally tangential to the axis of the disk; fourth, 
at the junction of the edges of any two adjacent blades their Unes are merged, 
so that no wedglng crevlce Is afCorded into which a root or stalk can be foreed 
and retalned therein; flfth, when employed in gangs angular to eacb other 
and to the Une of draft, my bladed disks of one gang must be 'rights,' and 
those of the other 'lefts,' as distingulshed from any prlor harrow kncwn to 
me, whether It had either toothed or bladed devices, with the single exception 
of a certain spécial type of prlor harrow embodying an angular frame, and 
having at each slde thereof indivldual earth-worklng wheels provided with 
spade-Uke blades, which were twisted substantlally parallel with the axis, 
and then at their outer ends bent or curved In the Une of the periphery of the 
wheel, and hence said blades were speciaily bent in each wheel for service at 
one partlcular side of said frame. » * • Although for obtaining the best 
results the bladed disks should be formed and arranged substantlally as shown, 
It Is to be understood that It wlU be withln certain portions of my invention 
If the disks be flat, instead of concavo^îonvex, provided they be otherwif>e con- 
structed as shown and described." 

The claims in issue read as foUows: "(1) In a harrow the combination of 
angularly arranged gangs of bladed disks, each disk having a circular central 
earth-worklng face, and also cutting blades, each having a forward oi front 
cutting edge tangentlal to sald central working face, and a cutting edge at 
Its outer end In a Une concentrie to the axis of the disk, substantlally as de- 
scribed. (2) A harrow disk having a central circular earth-working face, and 
blades having front cutting edges whlch are tangential to said central face, 
substantlally as described. (3) A harrow disk having a central circular con- 
cave earth-working face, blades having front cutting edges which are tan- 
gentlal to sald face, and cutting edges at their outer ends which occupy a 
Une concentrie wlth the axis of the disk, BubstantiaUy as described." 



586 



80 FEDERAL REPORTER. 



The annexed Flg. 1 represents the disk of the patent, and Flg. 2 the disk 
made by the appellee, whlch la alleged to Infrlnge: 





In the prlor art are the foUowlng, among other, dlski. 



JOHrfSOW DISK. 




JtPFERTON DKt, 





Chas. E, Mitchell, Wm. E. Simonds, Chas. A. Dupée, Noble B. 
Judah, Monroe L. Willard, and Henry M. Wolf, for appellants. 
John E. Bennett, for appellee. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

WOODS, Circuit Judge, after making the foregoing statement, de- 
liTered the opinion of the court: 

It is évident that the patent in suit, by its own ferma as well as 
by force of the prior art, is one of very narrow scope. It must be 
limited substantially to the particular construction described, and 
when that is doue it is impossible to reach any other conclusion upon 
the question of infringement than that declared by the court below. 
This is so clear upon a mère statement of the case that a discussion 
of the question would be unproâtable. 

It is to be observed that the assignment of error is not such as 
required an examination into the merits of the appeal, because if it 
were found that error was committed to the full extent alleged it 
would not follow that the decree rendered should be reversed. The 
assignment contains but one spécification, and that, contrary to our 
rule 11 (21 0. C. A. cxii., 78 Fed, cxii.), embraces two distinct propo- 
sitions. It reads as follows: 

"The circuit court erred In holding that respondents hâve not infrlnged upon 
the patent in suit, and It erred in declining to grant a provlslonal Injunction 
with référence for accountlng In damages and profits." 

The one thing done by the court was to dismiss the bill, and on 
that action the asêignment should hâve been predicated. The rec- 
ord shows no refusai to grant a provisional injunction, and if there 
had been such a ruling the question of its correctness could be in- 
volved in an appeal frcm a final decree of dismissal only incidentally, 



EMTEBPEI8K MANUF'G CO. V. SNOW. 537 

if at ail. The décision was put upon the ground that there had been 
no infringement, but it is also said that the court expressed no opin- 
ion upon the validity of the claims of the patent. If, therefore, this 
court should hâve determined that on the question of infringement 
the court had erred, the conclusion could be of no avail to the appel- 
lant, unless, going beyond the assignment of error, we had also deter- 
mined that the patent in suit is valid. The assignment is predicated, 
not as it ought to hâve been, upon the ruling of the court, but upon 
the reason given for the décision. That, as we hâve more than once 
declared, is improper and unavailing. Caverly v. Deere, 24 U. S. 
App. 617, 13 C. C. A. 452, 66 Fed. 305; Bussell y. Kern, 34 U. S. 
App. 90, 16 C. C. A. 154, 69 Fed. 94. 
The decree below is afiBrmed. 



ENTEBPEISB MANUF'G 00. v. SNOW et al. 

(Circuit Court of Appeals, Second Circuit May 3, 1897.) 

Patknts— Ini-bingement — Mbat Cuttkks. 

The Baker patent, No. 271,398, for an Improved machine for outtlng up 
plastic substances, In whlch the main Idea conslsts in pressing the méat, 
by means of a forcing screw, and wlthout any prellminary cuttlng, against 
a perforated plate, on the Inner face of which Is a knife, whlch, operatlng 
In connection wlth the plate, serves as the sole means of the cuttlng, held 
not Infrlnged by a somewhat simllar devlce, in which there was a pre- 
llminary cuttlng or slittlng of the méat by statlonary knlves. 72 Fed. 262, 
afflrmed. ' 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Connecticut. 

Charles E. Mitchell and Charles Howson, for complainant. 
Albert H. Walker, for défendants. 

Before WALLACE, LACOSflBE, and SHIPMAN, Circuit Judges. 

SJdlfMAN, Circuit Judge. The complainant brought its bill in 
equity before the circuit court for the district of Connecticut to re- 
strain the défendants from the alleged infringement of claims 1, 4, 
and 5 of letters patent No. .271,398, granted on January 30, 1883, to 
John G. Baker, for an improved machine for cutting up plastic sub- 
stances. From the decree of the circuit court, which dismissed the 
bill (72 Fed. 262), the complainant» appealed. 

The claims which are in controversy are as follows: 

"(1) The combination, in a machine for cutting up plastic or yleldlng sub- 
Bttmces, of the folio wing instrumentalities, namely: First, a casing for contain- 
Ing the substances to be eut up; second, a perforated plate at or near the end 
of the casing; third, a device for forcing the crude mass forward in the casing 
and against the said plate, wlthout otherwise disturblng the integrity of the 
sald mass; and, fourth, a knife operatlng against the inner face of the plate, 
and servlng as the sole means, In connection with the said plate, of cutting up 
the mass by severing therefrom the portions whlch enter the perforations, ail 
siibstantlally as set forth." 

"(4) The combination of the casing, B, made larger at Its outer than at its 
inner end, wlth a perforated plate, a knife, and a feed-screw. 

"(5) The combination of a casing, B, made larger at its outer than at its 
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Innor end, with a perforated plate, a knlfe, and a fecd-screw, the ttor^id of 
whlch conforms wlth the sald caslng, as set forth." 

This patent was c&refully considered, and the invention was fully 
described, by the circuit court for the district of Connecticut, in 
Manufacturing Ce v. Sargent, 28 Fed. 185, 34 Fed. 134, and the 
views therein expressed were approved by the circuit court of appeals 
for the Third circuit in Wanamaier v. Manufacturing Co., 3 G. G. A. 
672, 58 Fed. 791. The flrst claim describes the patentable com- 
bination which constituted the distinctive features of the invention, 
and distinguished it from any of its predecessors in meat-chopping 
devices. The third élément, as described in the spécification, is 
simply a forcing screw; and the fourth élément is a knife, which is 
the sole eutting means, in connection with the plate. It will thus 
be perceived that in the invention which was protected by the patent 
the forcing screw was not a eutting instrument, and interfered with 
the wholeness of the méat in no other manner than was incidental to 
its functîon of pressing the mass forward, while the eutting was 
solely performed by the knife when in connection with the plate. 
In order to point out the patentable character of the improvement, 
and to distinguish it from previously existing machines, particularly 
the Purchase Miles patents of 1861 and 1864, the décision in the 
second Sargent Case, supra, said: 

"The main object of the patentée was to construct a machine which should 
get rid o( the supposed necessity of prelimlnary eutting or chopping knives, and 
rely for Its eutting character entlrely upon the plate and linlfe at the end of 
the caslng. Thus the patentée said in hls spécification: 'A perforated plate 
and a knife hâve been used In a eutting machine, but in combination with 
prelimlnary eutting or chopping knives, moving and statlonary, acting Inde- 
pendently of the plate, for mlnclng méat before it reaehes the sald plate In a 
mlnced condition, the plate and knlfe belng In this case for the purpose of pre- 
venting the escape of large lumps whlch may hâve escaped the action of the 
prelimlnary chopping knives. In my Invention, rellance for eutting up the 
substance is placed entirely on the plate and knife and a device for Imparting 
direct pressure to a crude, uncut substance against the plate wlthout any 
action on the substance durlng Its passage to the plate, excepting that for 
effecting the deslred pressure, thé alm belng to eut up the substance to uniform, 
or nearly uniform, slzes, — a resuit whlch cannot be attalned . when there are 
Intervening choppers to eut the substance up to différent slzes, large and small.' 
But It does not foUow that the patentée meant, or that his patent Is to be falrly 
construed as meanlng, that the méat was to come to the plate In a condition In 
whlch no rubblng, or no abrasion, or no disintegratlon had taken place. He 
simply meant that, In contrast with the Miles machine, there was no eutting 
action In hls device; that no rellance was placed, for eutting up the méat, 
upon anythlng else than the plate and the knife; and that the mass was forced 
to the plate wlthout any other dlsturbance of its integrity than was incident 
to the forcing process." 

The défendants' device has a easing, a forcing screw, a rotating 
perforated plate, structurally intégral with the screw, and stationary 
knives, structurally a part of the easing. The terminal walls of the 
grooves in the easing are the knives. As the edges of the threads 
of the screw near the perforated plate come in contact with the 
edges of the grooves in the easing, lengthwise and parallel incisions 
are made in the méat before the knives co-act with the perforated 
plate. Thèse lengthwise incisions are about an inch from the point 
where the perforated plate begins its work, but they are manifestly 
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the resuit of a preliminary cutting opération. The circuit court 
found the facts of similarity and dissimilarity in the opération of the 
two macliinea as lollows: 

"The praetlcal opération of complalnant's and défendants' machines showed 
tUat In each the screw independently forced the méat forward toward? the 
perforations under great pressure, and that In défendants' machine there was a 
preliminary longitudinal cutting, amounting to a severance of the mass before 
the méat reached the perforations, whlch, if repeated, was sufficient to reduce 
the strips to hash, while in complalnant's machine the masses of méat were 
Indented by the forcing ribs, but were not ordlnarily preliminarily severed." 

Under this state of facts, the question is whether the first claim 
is infringed. The complainant's expert does not deny that "a num- 
ber of slight incisions are made in the face of the mass of méat as 
it is forced forward against the perforated plate," but he regards this 
action as purely incidental, and entirely immaterial to the essential 
opération of the machine. It is true that the cutting action is not 
extensive, but the machine is so constructed that preliminary cut- 
ting — the action which Baker avoided — ^must necessarily take place. 
The distinctive feature of the Baker derice is its abandonment of 
the preliminary cutting by the cutters around the shaft, and its 
reliance upon the knife on the inside of the perforated plate. When 
the défendants tumed the terminal edges of the grooves in the casing 
into knives, which co-acted with the edge of the threads of the screw, 
they necessarily created a cutting of the méat before the plate was 
reached. As the device is constructed, cutting action by the sta- 
tionary knives must commence before the méat reached the rotating 
plate, which is intégral with the screw; and thereby the défendants 
place themselves outside of the territory occupied by claim 1 of the 
Baker patent. Inasmuch as the same preliminary noncutting char- 
acteristic of the invention must enter into the construction of claims 
4 and 5, they also are not infringed. The decree of the circuit cour* 
is affirmed, with costs. 



PKIETH et al. V. OAMPBELL PRINTING-PBBSS & MANUF'G CO. 

(Circuit Court of Appeals, Thlrd Circuit March 22, 1897.) 

No. 9. 

Pbkliminabt Injunction — Patent Cases — Décisions in Other Circuits. 

Where a preliminary injunetion has been granted solely on the strength 
of a décision in another circuit, and thereafter the judgment in the iatter 
case is reversed and vacated by the circuit court of appeals, and the bill 
ordered to be dismissed, even because of an accord and satisfaction, this 
so changes the status of alïairs that the preliminary Injunetion will be dis- 
solved on an appeal theref rom. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of New Jersey. 

This was a suit in equity by the Campbell Printing-Press & Manu- 
facturing Oompany against Theodora Prieth, Edmund S. Prieth, and 
Benedict Prieth, for alleged infringement of letters patent No. 376,- 
053, issued January 3, 1888, to John H. Stonemetz, for an improve- 
ment in printing presses. The court below granted a preliminary 
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iiijiinctito, «rti thé Btrength of a décision by the circuit court for the 
district of Massachusetts (64 Fed. 782) sustaining the patent. 77 
Fed. 976. From the order granting said injunction thé défendants 
haye appealed. 

Arthur E. Dowell, for appellants. 
Louis W. Southgate, for appellee. 

Before ACHESON and DALLAS, Circuit Judges, and BUFFING- 
TON, District Judge. 

ACHESON, Circuit Judge. The interlocutory order granting an 
injunction, which is the subject-matter of this appeal, was based alto- 
gether upon the adjudication on the patent in suit by the United 
States circuit court for the district of Massachusetts in the case of 
Manufacturing Co. v. Marden, 64 Fed. 782; the court below declining 
to consider any question involving the regularity and validity of that 
adjudication. The leamed judge below in his opinion said: 

"So long as the decree of the circuit court of the district of Massachusett& 
stands unrevoked and unmodlfleâ, the comlty which exists between fédéral 
courts justifies this court, upon an application of this klnd, in accepting its con- 
clusions." 77 Fed. 976. 

Now, pending this appeal, — on March 9, 1897, — the United States 
circuit court of appeals for the First circuit reversed the decree of 
the circuit court for the district of Massachusetts, and directed the 
dismissal of the bill of complaint there. The decree of the court of 
appeals, as 'appears from a duly-certifled copy filed in this court, is in 
the words following: 

"The pétition for a rehearlng Is granted, and, havlng been fully heard, the 
judgmeut heretofore entered is vacated, the decree of the circuit court is re- 
versed, and the case is remanded to that court, wlth directions to dlsmiss the 
bill because of accord and satisfaction, and without costs to either party in 
either court." 

This latter decree, while not décisive of the merits of the contro- 
versy, nevertheless deprives the adjudication of the circuit court of 
the district of Massachusetts of the conclusive effect which the court 
below felt constrained to give to it; and, in view of the changed con- 
dition of the litigation touching this patent, we are of the opinion 
that the appellants should be relieved from preliminary injunction. 
It is therefore ordered and decreed that the injunction granted by 
the circuit court against the appellants be, and the same is, dissolved, 
with costs in this court to the appellants. 



J. J. WAREEN co. V. ROSENBLATT. » 

' (Circuit Court of Appeals, Seventh Circuit. May 14, 1897.) 

No. 402. 

.. Patents— Validitt—Cyclb Lttggagb Carriers. 

The Allen, Sachtleben, and Walters patent. No. 444,642, for a luggage car. 
rier for cycles, is void for want of invention, and as involving merely a 
change in the form of an ordinary hand bag to fit the space between the 
arch, strut, and tie of a cycle. 

1 Rehearing denied June 17, 1897. 
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S. Same— Prbsumption from Qkant of Patent. 

The presumptlon of valldlty arising from the grant of a patent cannot 
control tbe Judgment of the court -wben it Is manifest tbere is no Inven- 
tion. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Illinois. 

The J. J. Warren Company, the appellant, as assignée of the patentées, flled 
Its blll to restrain the Infrlngement of letters patent of the United States No. 
444,642, Issued January 13, 1891, to Thomas Gaskell Allen, Jr., William Louis 
Sachtleben, and John Forrest Walters for "luggage carrier for cycles." The 
answer denied patentable novelty and Invention, and asserted that the allégea 
invention requlred nothlng more than the exercise of mère mechanical sklU, 
and that the letters patent were invalld. Testimony was taken upon the part 
of the complainant below solely upon the question of Infrlngement, and whlch 
establlshed such Infrlngement. The défendant introduced by stipulation a cer- 
tain old medlclne case in use In 1889. At the hearlng the blll was dlsmlssed 
for vyant of equlty, and upon the ground that the patent was Invalid. The 
speclfloation of the patent contalns the foUowlng: "The usual and présent con- 
struction of carrier for attachlng to a cycle Is of laced métal or of basket work, 
llke a flat, rectangular screen, with fasteners for flxlng It onto the tlp of the 
frame of the machine, and It Is on such a screen that a Coat or other article 
of wearing-apparel Is usually fastened by a cord or a strap; and In some cases, 
when a small bag Is used, It Is generally hung from the handle-bar; there be- 
Ing in every Instance a difilculty of adjusting the carrier to the balance of the 
machine, whlch renders It Inconvénient for the rider to master the motion of 
the machine, and necessarily Increases his labor in worklng the pedals. An- 
other dlsadvantage arises from the tendency of the machine to overbalance 
Itself by the height of the article fastened on the upper frame,— clrcumstances 
whlch hâve always prevented cyclistg from taklng a change of clothlng with 
them on a Journey. Ail the foregolng disadvantages are completely ecllpsed 
by our Invention, whlch consista of a hold-all or caslng of a shape correspond- 
Ing to the space between the 'arch,' 'strut,' and 'tie' of a machine, so that it 
occuples a position below the rider's body, and sufflclently low to the gravity- 
eenter as to steady the machine while traveling. Its position in no wise In- 
terfères with the rider's legs whlle operatlng the pedals, and Its capaclty Is such 
that ail the necessary articles for personal use, besides a stock of the most 
essentlal email articles of wearing-apparel, such as socks, coUars, and the like, 
besides a complète change of elothing, can be stored in it for use, as requlred. 
The hold-all Is provlded Internally with web-loops or pockets, and the opening. 
whlch Is at the side, Is covered by a flap, over whlch is another flap to fold In 
an opposite direction to enable the Inclosed articles to be protected from dust 
and raln." 

The luggage carrier occuples the space between the arch, strut, and tle of a 
safety bicycle, and Is of the form and shape of that space, and by straps and 
bnckîe fasteners is attached to the arch and strut and other portions of the 
cycle; the spécification further stating that: "The shape or formation of the 
hold-all will dépend essentlaUy upon the curvature of the machine frame, the 
hold-all belng in every case, accordlng to our invention, of such a character 
that it can be fixed Into and occupy the space between the arch, strut, and tle 
of a cycle-machine propelled by manual power aeting on pedals, as hereinbe- 
fore set forth. • * * The hold-all, when removed from the cycle-machine, 
can be readlly carrled In the hand, like an ordinary hand-bag, by the loop- 
Btrap, U." 

The clalm of the patent is as follows: "A hold-all, adapted to fit withln the 
space between the arch, strut, and tie of a cycle-machine, and composed of two 
slde plates. A, B, edge strlp, G, one of the side plates being provided vrith a 
flap, D, to fold downward, and coverable by an outside flap, B, to fold upward, 
for inclosing the contents, and preserving them from dust and rain, substantlally 
as described." 

William Zimmerman, for appellant. 
T. A. Banning, for appellee. 
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Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

JENKINS, Circuit Judge (after stating the facts as above). It 
may be difflcult to accurately define tbe distinction between inven- 
tion and mechanical skill. Possibly no better définition can be 
presented than that stated by Justice Matthews in Hollister v. Man- 
ufacturing Co., 113 U. S. 59, 72, 73, 5 Sup. Ct. 717, 724. "Invention," 
he says, "is that intuitive f aculty of the mind put f orth in the search 
for new résulta or new methods, creating what had not before ex- 
isted, or bringing to light what had been hidden from vision." 
This is in contradistinction to "the suggestion of that common expé- 
rience which arose spontaneously and by a necessity of human rea- 
soning in the minds of those who had become acquainted with the 
circumstances with which they had to deal." And mechanical 
skill, he says, is that which "involves only the expression of the ordi- 
nary faculties of reasoning upon the material supplied by a spécial 
knowledge, and the facility of manipulation which results from its 
habituai and intelligent practice." Within the provisions of the 
constitution toUching the issuance of patents, the beneficiary must 
be an inventor, and he must hâve made a discovery. It is, there- 
fore, "not enough that a thing shall be new, in the sensé that in the 
shape or form in which it is produced it shall not hâve been known 
before, and that it shall be useful, but it must, under the constitu- 
tion, amount to an invention or a discovery." Thompson v. Bois- 
selier, 114 U. S. 1, 5 Sup. Ot. 1042, and authorities cited; Hill v. 
Wooster, 132 U. S. 693, 700, 10 Sup. Ot. 228; Burt v. Evory, 133 
U. S, 349, 359, 10 Sup. Ct. 394. Within thèse décisions, can the sub- 
ject-matter of this patent be deemed an invention, or a product of 
mechanical skill? ït appears from the spécification of the patent 
that previously there had been in use attached to a cycle a carrier 
of laced métal or basket-work like a fiât, rectangular screen, at- 
tached to the tip of the f rame. The carrier of the patent is of the 
shape corresponding to the space between the arch, strut, and tie 
of the machine. It was not novel to make the flaps of the carrier 
fold in opposite directions. That is shown in the medicine case 
presented by the défendant, and was old. What, then, did the pat- 
entées accomplish? They adopted the idea of a valise or hand bag, 
and conformed its shape to the space between the arch, strut, and 
tie of the cycle. The spécification itself déclares that when remov- 
ed from thé machine it can be carried as an ordinary hand bag. 
This is, therefore, a mère change in the shape of a hand bag. To 
be sure, it overcomes the objections to that which was formerly in 
usé. It is more convenient, and by means of straps and buckle 
fasteners it will not sway from side to side when the cycle is in 
motion. There is, however, nothing novel in such fastening to pre- 
vent motion, and we are unable to perceive anything in this alleged 
invention except the adaptation in shape and size of an ordinary 
hand bag to the space between the arch, strut, and tie of the ma- 
chine. It is a mère change of form and size, and that is not inven- 
tion. Smith V. Nichols, 21 Wall. 112, 119, and cases supra It 
even does not exhibit a high degree of mechanical skill. 
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A certain presumption in favor of tlie validity of the patent arises 
from tlie action of tlie patent office in granting the patent. In 
th.e considération of tlie case we hâve allowed to this présomption 
its due weight, and we hâve assumed it to be true that no such arti- 
cle of such shape or size, or for the purpose designed, was before 
known, and that it is of superior utility. The presumption referred 
to is sometimes defined to mean that the patent itself is prima facie 
évidence of novelty and of invention, but that presumption is prob- 
ably a mère rule of évidence, which casts the burden of proof upon 
the alleged infringer. This presumption cannot usurp the province 
of the court to déclare what constitijtes novelty. The court should 
give due considération to the action of the patent office, but should 
not permit that action to control its deliberate judgment when it is 
manifest that there is no invention. Hollister v. Manufacturing 
Co., 113 U. S. 59-71, 5 Sup. Ot. 717. If we entertained doubt touch- 
ing the question of invention hère, the presumption arising from the 
issuance of the patent would perhaps avail to résolve the doubt in 
favor of the patent. Entertaining no such doubt, we cannot yield 
our judgment to a presumption which arises merely from the pat- 
ent itself, and casts the burden of proof upon the infringing party. 
The decree will be affîrmed. 



OHURCH V. AYEB. 

(District Court, D. ConnecUcut April 10, 1897.) 

Natiowal Banks— Individuai, Liabilitt dp Stockhoi.dbrs. 

An agent chosen by stockholders to take charge of the business of a na- 
tional bank In liquidation cannot, af ter ail debts hâve been paid, enforce the 
Individuai Uablllty of stockholders, under Kev. St §§ 5151, 5234, as he 
has no greater powers than those conf erred upon the recelver. 

This was an action at law brought by Louis K. Church, receiver of 
the Puget Sound National Bank, against Edwin Ayer, to enforce his 
individuai liability as a stockholder, under Eev. St. §§ 5151, 5234. 
Upon motion to strike out amendment to answer. 

Holcomb & Pierce, for plaintifif. 
Lewis E. Stanton, for défendant. 

TOWNSEND, District Judge. Motion to expunge défense and 
strike out whole of amended answer. This is an action at law 
brought by the receiver of the Puget Sound National Bank to enforce 
the individuai liability of one of its stockholders, in accordance with 
the provisions of sections 5151 and 5234 of the Eevised Statutes of 
the TJnited States. The défense that the controller of the cairrency 
had no jijrisdiction to appoint such receiver was raised in this court, 
and was disposed of by the writer, and said décision was afflrmed by 
the suprême court in Bushnell v. Leland, 164 U. S. 684, 17 Sup. Ot. 
209. The motion to expunge said défense is granted. 

The défendant has filed an amendment to the answer, alleging that 
since the commencement of this action the controller of the currency 
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bas pai4 tp ail creditors of Baid bank, other tban stockholders, the 
ajnount of thdr claims in full; that tbe expansés of tbè receiversMp 
and rédemption of the circulating notes of said bank bave been fuUy 
provided for by the deposit of money with the treasurer of the United 
States; that under the. provisions of the aot of congress of June 30, 
1876, as amended by the act of August 3, 1892, a majority of the 
stockholders duly elected an agent of said bank; that the plaintifE 
herein dnly transferred and delivered to Mm "ail the assets of said 
association then remaining in the hands of the receiver, or subject to 
the order of the receiver or of the controller of the currency" ; that 
ail the provisions of said àcts bave béen fully complied with; that 
said agent is now proceeding to wind up and distribute the assets of 
said association; that said receiver bas been discharged; that said 
bank is no longer insolvent or in the hands of a receiver; and that 
its debts hâve been paid. The amended ansvrer further avers that 
certain persons bave bought up a large amount of the claims against 
said bank, bave advanced moneys to take it out of the receiver's 
hands, and bave issued a statement of its assets and liabilities, show- 
ing that it bas nearly $100,000 of good assets with which to pay debts 
of some 118,000; that the acts aforesaid were done without défend- 
ants knowledge or consent, except by notice of said meeting, and that 
said a^ent "is now seeking to enforce the demand in this action for 
no other purpose than to compel this défendant to contribute towards 
the payment of said claim or amount of |18,331.14 said to be due to 
creditors, although said agent bas in bis hands ample assets to pay 
the same. Défendant further says that said A. S. Taylor, agent, in- 
stead of distributing the assets of said association among the stock- 
holders who bave been assessed, as required by said act of August 3, 
1892, is still endeavoring to enforce stockholder liability against this 
défendant in the présent suit, long after the outstanding claims 
against said association hâve been paid by the controller of the 
currency, and after the receiver bas been discharged." The plaintiff 
moves to strike out the whole of said amendment, on the ground that 
it does not présent any défense to said action. The flrst question of 
law thus raised is whether the receiver bas transferred to this agent 
defendant's liability as a shareholder to pay the debts of said bank. 
The statute provides that such shareholders shall be individually re- 
sponsible for ail debts of such association, to the extent of the amount 
of their stock therein, and that the receiver "may if necessary to pay 
the debts of such association" enforce such individual liability. Rev. 
St. §§ 5151, 5234. The act of 1892 provides for the élection by the 
shareholders of an agent to wind up the affairs of the association 
after the "controller of the currency shall bave paid to each and ev- 
ery creditor of such association, not including the shareholders, who 
are creditors of such association whosè claim or claims as such cred- 
itor shall hâve been proved or allowed as therein prescribed the full 
amount of àuch claim," etc., and that if such agent shall be elected, 
and a bond shall be duly flled, "the controller and the receiver shall 
thereupon transfer and deliver to such agent ail the undivided or un- 
collected or other assets of such association then remaining in the 
hands or subject to the order and control of said controller and said 
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receiver," and that sach agent shall hold and dispose of such assets, 
and may sue and do ail other lawful acts necessary to flnally settle 
and distribute the assets and property in his hands. 27 Stat. 345. 
The plaintiS contends that the language of said statute is sufflciently 
broad to cover this cause of action for an uncoUected asset of the as- 
sociation. It is clear that such agent can hâve no greater powers 
than those which were conferred upon the controller and receiver. 
The receirer has the right to enforce the liability of the stockholder 
only when and "if necessary to pay the debts of such association." 
Kennedy t. Gibson, 8 Wall. 504. "The same statute of 1876 provides 
when the stockholders may choose an agent to take charge of the 
business of a bank in liquidation; that is, after the receiver has had 
charge of it long enough to pay ail Its debts, and after its debts hâve 
ail been paid, then the stockholders can sélect an agent to take charge 
of what remains of the assets." Bank v. Eckels, 57 Ped. 870. It is 
unnecessary, in the détermination of this motion, to consider défend- 
ants further claim that such a liability is not an asset of the corpora- 
tion, and that the obligations now sought to be paid hâve been creat- 
ed since the failure of said association, and that, therefore, the indi- 
vidual liability of the shareholders cannot be enforced for their pay- 
ment. The amendment to the answer allèges tliat ail the debts of 
said association hâve been paid. The motion to strike it out is de- 
nied. 



In re HYDRAULIC STEAM DREDGE NO. L 

(Circuit Court of Appeals, Seventh Circuit. May S, 1897.) 

No. 875. 

L Admibaltt JrmismcTiON— Stbam Dredgb. 

Quœre: Whether an hydraulic eteam dredge, whlCh suclis up material 
from ttie bottom by means of a pipe and pump, and discharges the same 
through a Une of adjustable pipes upon the adjacent shore, is a subject of 
admiralty jurlsdlction.i 

8. Samb— Makitimb Contracts. 

A contract under whlch coal Is furnlshed to an hydraulic steam dredge 
engagea in suclcing up material from the bottom of a laite, and discharglng 
It through pipes upon the adjacent shore, not for the purpose of improvlng 
navigation, but merely to malie a flll to be used for rallroad purposes, la 
not a maritime contract, under which a maritime lien may arise.» 

Appeal from the District Court of the United States for the North 
ern District of Hlinois. 

A libel la rem was filed In the district court of the United States for the 
Northern district of Illinois by the O. S. Richardson Pueling Company, appel- 
lant hère, agalnst the Hydraulic Steam Dredge No. 1 for supplies of coala 
furnlshed to the dredge at the port of Chicago, and whlch were necessary to 
enable her to engage in her business. Thèse supplies amounted to $4,520.75, 
and were furnlshed between June 3, 1895, and June 27, 1896, which amount 
was clalmed to be a lien upon the dredge by virtue of the water-craft laws 
of the Btate of Illinois. The Northwestern National Bank of Chicago, inter- 
venlng as clalmant, denled that the dredge was a vessel wlthin the maritime 
and admiralty jurlsdlctlon of the court, or that It was used, or intended to be 

» See Saylor v. Taylor, 23 O. O. A. 343, 77 Fed. 478. 
t See note to The Richard Winslow, 18 C. O. A. 347. 
80 P.— 35 
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nsed, In naTlgatlnK fhe waters and canals of the state of lUinolB, or employed 
In commerce and navigation upon any waters whiatever; denied tliat any 
maritime lien or ctiarge arose by reason of the furnishing of the supplies; and 
alleged that it was the mortgagee of the dredge by vlrtue of a mortgage dated 
June 15, 1896, executed by the American Hydraulic Dredglng Company, the 
owner of the dredge, to secure payment of an Indebtedness of $18,600, wlth 
Interest, which mortgage was flled for record in the office of the recorder of 
Oook county In the state of Illinois, and In the Northern district of Illinois, 
on June 18, 1896, alleged default In payment of the indebtedness secured by 
the morl^age, and that the mortgagee thereupon entered and took possession 

of the dredge on the day of July, 1896, and continued to hold possession 

thereof untll It was taken from the possession of the bank under process issued 
upon the llbel. 

The cause was submltted to the court below upon an agreed statement of the 
facts, as follows: 

"That sald dredge, at the tlme of the flllng of the libel, was owned by the 
American Hydraulic Dredglng Company, a corporation of the state of Illinois, 
having Its principal place of business at Chicago; that she was then lying in 
the waters of the harbor of Chicago In sald district; that she was bullt at 
Mllwaukee, in the state of Wlsconsln, in the latter part of the year 1892, but 
did no work there; and, Immediately on her substantlal completion, was towed 
on Lake Mlchigan from sald Mllwaukee to Chicago, in the state of Illinois, 
being intended for work there; that sald dredge Is of a cubical capacity of 
more than twenty tons burden; that the hull of sald dredge Is a timbered and 
floating wooden structure, corresponding in gênerai construction wlth that of 
other dredges used In the dredglng business, and of some lighters and scows, 
and is flat-bottomed and without a keel, wlth perpendicular sheeted sides ex- 
eept at the rear end, where it is somewhat rounded to give less résistance 
when dragged or towed through the water, and is partly Inclosed and roofed 
over above; is ninety feet long, thirty-three feet wlde, and six feet in draught, 
without any sali, paddle-wheel, propeller screw, or other means for self-pro- 
pulsion; carrles no rudder or steering gear; and is towed or pushed through 
the water by independent means when occasion requlres it to be moved. In 
it are placed an engine of about four hundred horse power, wlth four bollers 
and fumaces to supply the same wlth steam, together with an elghteen-lnch 
centrifugal pump operated by said engine, with subordlnate equlpment and 
machinery suitable for the opération of the dredge. The dredge has geared 
to and suspended from its front end a cylindrical métal pipe twenty inches in 
diameter, which pipe runs to and is connected with said centrifugal pump at 
one end, and at its other or exterior end carrles a rotary cuttlng apparatns 
operated by a small subsidiary engine, which exterior end of said pipe with said 
rotary cuttlng apparatus Is so geared and adjusted that they may be lowered 
to the ground surface or bottom under the water where it Is Intended to operate 
the same, and, when so lowered, said dredge is operated substantially as fol- 
lows: Said rotary cuttlng apparatus and said centrifugal pump are put into 
opération by said englues respectively, with such efCect that the earth, sand, 
or gravel forming sald bottom, being dug out, loosened, or disintegrated by sald 
rotary cuttlng apparatus, Is then at once, together with the adjacent water, 
mixed wlth it, sucked up through said exterior end of said cylindrical pipe, 
and is thereupon pumped and drawn into and through sald centrifugal pump, 
which discharges the whole volume thereof, of which from eighty-flve to ninety- 
flve parts in each one hundred is water, through a continuons Une of adjusta- 
ble pipes, twenty inches in diameter, to the adjacent shore or place of deposit 
of the volume so discharged. That, after arrivlng at Chicago from Mllwaukee, 
said dredge made docks for the Illinois Steel Company at South Chicago, and 
excavated a sMp at Waukegan, Illinois, at which vessels could lay, but was 
chlefly employed In the construction of a part of the drainage canal of the 
sanitary district of Chicago, and, in such employment, excavated a portion of 
the main channel of sald canal of over one-half a mile long, and from two 
hundred to two hundred and fifty feet In wldth, and from six to twenty-five 
feet in depth, through and over prairies and meadow lands where sald channel 
was located, performing said excavation substantially in the manner followiug: 
Said dredge was towed to a point on the Illinois and Mlchigal canal where a 
breach or opening through the bank of said canal into the adjacent land was 
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made by independent means, in whlch land, by llke meaos, a cavlty or excara- 
tlon was then dug out, suffldent In capaclty to admit the sald dredge, whlch 
was puahed Into and occupled sald cavity, after whieh sald opening was closed 
up, and said dredge dlsconnected from any navigable waters. A ditch three 
or four feet In width was then, by Independent means, dug from this cavity 
through the adjacent land to the Desplalnes river, some three hundred and 
flfty feet distant, through whlch dltch a stream of water was admltted and 
flowed from said river to sald cavity In contlnuous quantitles, sufflcient to ena- 
ble sald centrifugal pump to be operated In connection with said rotary cuttlng 
apparatus. Whereupon said dredge floated upon said admitted water, and 
began sald opération, thereby exeavating and removlng the earth in front of 
It, and, being pushed or dragged forward from time to time in the enlarged 
cavity thus opened up by It, made Its way, and proceeded In said excavation 
through sald prairies and meadow lands. 

"That last prier to the flling of the llbel in this cause the employment of said 
dredge was by the Illinois Central Eallroad Company to flll in earth for Its 
rallroad purposes behind a Une of plling on its grounds on the lalie front In 
Ohlca.go, during whlch sald employment said dredge was upon the navigable 
waters of Lake Mlchigan, at the lake-front harbor of said Chicago; and sald 
fllllng was done by said dredge pumping the sand, gravel, and earth from the 
bottom of sald lake, thereby incidentally and necessarlly deepening the channel 
of said harbor where it was located, and depositing said earth, sand, and gravel, 
wlth water, behind said plling on sald rallroad grounds; but the object for 
whlch It was so employed was to flll in said earth, and not to deepen said chan- 
nel. That the coal fnmished by sald llbelant to the said dredge was eonsumed 
and used by sald dredge while it was so engaèed in its opération of fllling for 
said Illinois Central Eailroad Oompajiy, to wit, from the 30th of June, 1895, 
to the 16th day of August, 1895, when there was a balance due the llbelant on 
account of the coal used and fumished of three hundred and flfty dollars 
($350); and from November 20, 1895, to June 27, 1896, when the amount of coal 
so fumished as aforesaid amounted to the sum of forty-one hundred and sev- 
.enty and "s/ioo dollars ($4,170.75), maklng a total amount due the libelant of 
forty-five hundred and twenty and '"^/laa dollars ($4,520.75) for coal fumished 
to said dredge as aforesaid, upon Its crédit; and that said coal so fumished 
to sald dredge as aforesaid was neeessary to enable said dredge to be operated 
and engage In her sald business. That in connection wîth said dredge, and 
as one of the appurtenances, was a scow, used on which to place and store its 
supplies of coal, but not used to receive or carry the earth excavated by said 
dredge, which earth was by sald method of its opération discharged through 
the pipes aforesaid, on the adjacent land. That neither sald dredge nor scow 
was registered, enroljed, or llcensed under the laws of the United States, 
and neither has ever been so registered, enrolled, or licensed. That sald dredge 
was operated by a force of about twelve men, worklng partly on the dredge, 
and partly at the shore end of said discharge pipe, and operating under the 
direction of a superintendent and two foremen, neither of wlîom was a licensed 
master. AU employed on sald dredge went ashore for their meals and to sleep, 
the dredge never having carried elther cooking appliances or accommodations 
for sleeping. That sald claimant, the Northwestern National Bank of Chicago, 
Intervenes hereln by virtue of being mortgagee of said dredge, her boilers, en- 
glues, machinery, tools, fumlture, gear, appurtenances, and sald scow, there 
being Included in said mortgage also fùrniture and chattels located in the 
office of the American HydrauUe Dredging Company, in said city of Chicago, 
which said mortgage was made by said American Hydraulic Dredging Com- 
pany to sald claimant, and executed on the 15th day of Jime, 1896, by Lindom 
W. Bâtes, its président, and by Charles H. Whitlng, its secretary, and was 
acknowledged by them before George P. Foster, a justice of the peace of the 
town of South Chicago, in Cook county, in the state of lUinois, in the district 
aforesaid, on the 15th day of June, 1896, which was filed for record in fhe 
recorder's office of said Cook county on the 18th day of June, 1896, and was 
glven to secure one note of said dredging Company for $600, dated June 15, 
1896, payable in five days from date, and one note for $2,000, payable in thirty 
days from date, and one note of $11,500, payable in ninety days from date, 
sald notes ail being of even date with sald mortgage; and that said bank, 
clalmlng as said mortgagee, on the 16th day of July, 1896, took possession of 
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MM dredge, and her «ald macUlnery and appurtenances, and wa« In possession 
Avnot as snch mortgagee when the libel hereln was flled, and when the 
marobal, under and by vlrtue of the proeess under said libel, on the 28th day of 
July, 1896, took possession of sald dredge and her machinery and appurtenances; 
but no sale of sald mortgaged property had been made under or by vlrtue of 
sald mortgage when sald libel was filed, and when sald marshal so took pos- 
session. That thls stipulation Is not to be eonstrued as an admission by either 
party thereto of the conclusions of law drawn or stated by the other party, 
either In the libel or answer hereln, whlch conclusions of law afflrm or deny 
that said dredge is a maritime structure engagea in commerce and navigation 
within the admlralty jurlsdictlon of thls court, and whlch on the part of said 
Ubelant afflrm, and on the part of sald clalmant and respondent deny, the jurls- 
dictlon of this court over sald dredge In that behalf ." 

At the hearing, the district court dlsmlssed the libel, from whlch decree the 
Ubelant appeals to thls court 

John 0. Kichberg, for appellant 

1. Under the fourth asslgnment of errors It Is claimed that the court belov? 
erred in holding that it had not jiulsdiction to entertain a libel agalnst the steam 
dredge for coal furnished upon its crédit, and used by it while engaged in its 
business upon the navigable waters of the United States, when a lien was given 
for such supplies, so furnished, by the local law. 

That a steam dredge is subject to admlralty Jurisdlctlon has been expressly 
declded In several well-consldered cases where the question was directly In 
issue, vlz.: The Pliîneer, 80 Fed. 206, deeided by Judge Benedict in 1886; The 
Starbuck, 61 Fed. 502, declded by Judge Butler in 1894; The Alabama, 19 Fed. 
544; Id., afflrmed on appeal, 22 Fed. 449; Altcfheson v. The Endless Chain Dredge, 
40 Fed. 254; MaJtby v. Steam Derrick Boat, 3 Hughes, 477, Fed. Cas. No. 
9,000; Coasting Co. v. The Commodore, 40 Fed. 258; The Atlantic, 53 Fed. 607 
(clting The Alabama, supra, with approval). Admlralty jurisdiction has also 
been held in numerous cases of water crafts not aetually engaged In trans- 
portlng or carrying cargoes, but engaged In naTlgation and certain employments 
Incident thereto. In sueh cases, Judge Brown, of the United States district 
court for the Southern district of New York, has always taken jurisdiction, 
notably in The Public Bath No. 13, 61 Fed. 692, declded in 1894, citing 
The Pioneer, supra, wlth approval; The Paradox, Id. 860, citing The Public 
Bath No. 13, supra; The Queen, 40 Fed. 694; Disbrow v. Walsh, 36 Fed. 607; 
The City of Alexandria, 81 Fed. 427. Other cases by other fédéral judges ara 
Keamey v. A Pile Driver, 3 Fed. 246; The Hezekiah Baldwin, 8 Ben. 556, Fed. 
Cas. No. 6,449; Woodruff v. One Oovered Scow, 30 Fed.. 269; The Menominie, 
36 Fed. 204; The Hendrick Hudson, 3 Ben. 419, Fed. Cas. No. 6,355; Wood 
V. Two Barges, 46 Fed. 204; The W. F. Brown, Id. 290; The Dick Keys, 
1 Biss. 408, Fed. Cas. No. 3,898; The Kate Tremaine, 5 Ben. 60, Fed. Cas. 
No. 7,622; The Old Natchez, 9 Fed. 476; The Minna, 11 Fed. 759, and note. 
The admlralty jurisdiction has been extended over water crafts whlch 75 
years ago were unknown, -and to-day do 75 per cent, of the water-borne com- 
merce. In the case of The General Cass, 1 Brown, Adm. 334, Fed. Cas. No. 
5,307, Judge Longyear declded in favor of admlralty jurisdiction in ail classes 
of modem water crafts engaged in commerce or navigation, or in aid thereof. 
The words "admlralty" and "maritime," as they are used in the constitution 
and acts of congress, are by no means synonymous. They were evidently both 
Inserted to preclude a narrower construction which might be given to either 
Word had It been used alone. Martin v. Hunter's Lessee, 1 Wheat. 304. Mari- 
time cases are more properly tihose arising under the maritime lanv, whlch Is not 
the law of a particular country, and does not rest for Its character or authorlty 
on the peculiar institutions and local customs of any particular country, but 
consists of certain principles of equlty and usages of trade, whlch gênerai eon- 
venlence and a common sensé of justice hâve established in ail the commer- 
cial countrles of the world to regulate the deallngs and Intercourse of merchants 
and mariners In matters relating to the sea. 8 Kent, Comm. (3d Ed.) 1; 
Laws of Oleron, arts. 14, 15; Laws of Wisbuy, arts. 26, 27; Marine Ord. of 
France; Roccus; Pardessus Lolx Mar.; 2 Valin, 177, 188; Bhod. Law, 36; 
Consulat, 18; Godolp. 43, 155. 
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2. I« the water craft in question a shlp or vessel of whlch the admlralty wlD 
take Jurlsdlctionî 

" 'Shlp' is a gênerai term, and In the law Is équivalent to 'vessel.' It Is de- 
flned: 'A locomotive machine adapted to transportailon over rivers, seas, and 
océans.'" Ben. Adm. (33 Ed., 1894) | 215. "Includes whatever is built In 
a partlcular form for the purpose of being used on water." The Mac [1892] 
JjtLW T. 909, Brett, L. J. "In its original acceptation, It Is generlc for anythlng 
formed for the purpose of going on the water." Id., 910, Cotton, L. J. " 'Shlp' 
and 'vessel' are used In a very partlcular sensé to include ail navigable struc- 
tures, but a flxed structure, lilîe a dry dock, Is not used for such purposes; 
a gênerai désignation for any vessel employed In navigation; and, in the 
Roman law, anythlng whlch floated upon the waters, and -was aceessory to 
commerce." And. Iaw Dict. Congress bas defined the word as foUows: 
"The Word 'vessel' Includes every description of water craft or other artlfidal 
contrlvanee used or capable of being used as a means of propulsion on water." 
Eev. St. U. S. 1874, tlt. 1, c. 1, § 3. The word Includes a steam dredge. The 
Pioneer (1886) 30 Fed. 206; ChafCe v. Ludellng (1875) 27 La. Ann. 611. Those 
structures can hardly be denled the character of ships and vessels whlch In 
every partlcular are superior to the ships and vessels of those countries and 
perlods In whidi the great codes of maritime law were promulgated and en- 
forced. Ben. Adm. (1894) § 217. The true test of admiralty jurisdiction over 
water crafts Is the navlgabillty of the waters upon whlch the water crafts are 
employed. The Genesee Chlef, 12 How. 443, expressly overrullng the principle 
laid down In the case of The Thomas Jefferson, 10 Wheat. 428, and afflrmed in 
Bîx parte Boyer, 109 U. S. 629, 3 Sup. Ct. 434. The admiralty Jurisdiction dé- 
pends upon the subject-matter, the nature, and character of the controversy. 
If that be connected with ships or shipplng, commerce, and navigation, the 
admiralty has jurisdiction. "Toutes les afCairs relatives a la commerce et navi- 
gation et aux navitgatures appartient au droyt maritime." 3 Pardessus, Lois 
Mar. 451. A contract made on land, to be performed on land, as the contract 
for building a shlp, Is not a maritime contract. Koach v. Chapman, 22 How. 
129. The contract for dellverlng the supplies, and whlch were dellvered in 
the case at bar, however, Is a maritime contract; for the dredge when the 
Bupplies were furnished w^as on navigable water, engaged in her employment, 
a great agent of maritime commerce, Its wants and exigencies, to whlch she was 
well adapted. Those who furnlsh water crafts with what is necessary to en- 
able them to navigate the sea, and to perform thelr appropriate functlons, and 
to make'such crafts available for the great purpose for which they are created, 
hâve always found favor in admiralty. The General Cass, Brown, Adm. 334, 
Fed. Cas. No. 5,307, in which Judge Longyear held that "the true criterion 
by whlch to détermine whether or not a water craft or vessel is subject to 
admiralty jurisdiction is the business or employment for which it is intended 
or is susceptible of being used, or in which it is actually engaged, rather than 
its size, form, capacity, or means of propulsion." That the thing in question 
Is not propelled by oars, salis, or steam power, and is engaged only In harbors 
and docks, and is moved from place to place by tugs, does not prevent its 
being a vessel withln the admiralty jurisdiction. 1 Am. & Eng. Enc. Law 
(2d Ed.) 655, and cases there cited, and cases hereln referred to. The fact 
that a water craft is not registered, enrolled, or licensed, and is exempt from 
payment of the hospital tax, they are, nevertheless, recognized as vessels by 
act of congress of July 20, 1846. The act of March 2, 1831 (section 1), speaks of 
"any raft, flat, boat, or vessel of the United States entering otherwise than 
by sea • • * are exempt from custoro house fées." Also, by provision 
of the act of March 3, 1851, it Is provided: "This aot shall not apply to the 
owner or owners of any canal boat, barge or lighter, or to any vessel of any 
description whatsoever used in rivers or inland navigation." Now, the gên- 
erai term used throughout the act was "ship or vessel." Hère is a clear im- 
plication, therefore, that congress understood "ship or vessel" to include the 
craft named in the proviso. A steam dredge for deepening channels of navi- 
gation is a subject of admiralty jurisdiction. The General Cass, Brown, Adm. 
334, Fed. Cas. No. 5,307; The Bndless Chain Dredge, supra. A dredge and 
her scow are to be treated as one concern, and subject to admiralty jurisdic- 
tion. The Starbuck, supra. 



550 80 FBDBRAL REPORTER. 

8. Lien of libelant 

Contracts made for supplies after the vessel has been launcbed and recelveé 
are held to be maritime contracts. The Manhattan, 46 Fed. 797. For sup- 
plies fumished In a home port to a domestic vessel, the rlght of action is con- 
ferred by state statute. The Transfer No. 4, 9 C. C. A. 521, 61 Fed. 364; The 
Corsalr, 145 U. S. 335, 12 Sup. Ot. 949. "Contracts dépend upon the subject- 
matter or nature of the service, or employment which relate to commerce, or 
navigation." Ex parte Eoston, 95 U. S. 72. "Jurlsdiction as to contracts dé- 
pends not upon locallty, but upon the subject-matter of the contract." The 
Jérusalem, 2 Gall. 348, Fed. Cas. No. 7,294 (Judge Story). The object of the 
state statute Is to put the local lien on a par with the gênerai maritime lien, 
that the ereditors'of the domestic vessel, In her home port, may be put on the 
same footing with credltors of a forelgn vessel, and with credltors of a par- 
tlcular vessel In a foreign port. The Lena Mowbray, 71 Fed. 720, citing The 
Daisy Day, 40 Fed. 538. The rule Is well settled that a lien for supplies fur- 
nished In a home port glven by a state statute can be enfprced in rem in the 
tTflited States district court. The Menominle, 36 Fed. 197; The Lottawanna, 
21 Wall. 558. The statute of the state of Illinois gives a lien upon the craft 
In question for the supplies furnlshed by appellant. Rev, St. 111. c. 12. 

Charles M. Sturges, for appellee. 

tinder the authorltes, and on the facts answered and admltted on the record, 
was the libeled dredge a maritime structure, engaged In commerce and navi- 
gation, wlthln the fédéral admiralty jurlsdiction 7 

It is not controverted that such structures hâve been repeatedly ruled to be 
wlthln that Jurlsdiction where operated In connection with attendant scows 
or barges for the maritime transportation of the material excavated. It Is 
respectfuUy urged that it is this test which logically détermines the boundary 
of jurlsdiction in respect of this class of structures,— fi boundary, perhaps, like 
others, not always easy of précise délimitation,— and distinguishes a mère float- 
Ing machine from a congeries, which, as a whole, may be said to be engaged, 
although in a very subordinate degree, In the essential functions of maritime 
transportation. It is not contended that no case can be found In which the 
Jurlsdiction may not hâve been recognized on other incidental grounds, but it 
Is believed that this Is the true and reasonable distinction, both on prlnclple 
and by the great weight of authority. The safe and practicable ch.'mnol of 
the authorities Is marked out, not by the rlpple of an occaslonal adjudication, 
but by the steady flow of concurrent cases, progressing in harmony with estab- 
llshed principles. la Cope v. Dock Oo., 119 U. S. 625, 7 Sup. Ot. 336, the 
suprême court of the United States carefully and authoritatlvely discussed the 
limitations of admiralty jurisdiction in respect of structures lying near the 
boundary, and, once for ail, It Is believed, negatived the proposition that be- 
cause such a structure floats on the water, and has some incidental relations 
to navigation and commerce, It is thereby brought wlthln the domain of ad- 
miralty. The principles and reasonlng of this case are believed to hâve flnally 
disposed of some Inclination, perhaps to be discemed In a few earller décisions 
of lower courts, to extend the jurisdiction to everythlng that floats, or can 
be found to bave some argumentatlve relation In its functions to navigation and 
commerce. In this case, Mr. Justice Bradley extendedly quotes from The 
Mac, 7 Prob. Dlv. 126, 130, In which a "hopper barge," used for receivlçig mud 
from a dredging machine, and carrylng it out to deep water, though it had 
no means of locomotion of its own, but was towed by other vessels, having 
nevertheless a bow, stern, and rudder, and being steerable, was held by the 
court of appeal in England to be a "ship," within the English merchiint ship- 
plng aet. In the course of the quotation so made by Mr. Justice Bradley, it 
was said by Lord Justice Brett: "This hopper barge is used for carrylng men 
and mud. She Is used In navigation; for to dredge up and earry away mud 
and gravel is an act done for the purposes of navigation. Suppose that a 
saloon barge, capable of carrylng 200 persons, is towed down the river Mersey, 
In order to put passengers on board of vessels lying at its mouth; she would 
be used for the purposes of navigation, and I thlnk It equally true that the 
hopper barge was used in navigation." At the close of this quotation, Mr. Jus- 
tice Bradley adds: "Perhaps this case goes as far as any case has gone In 
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ejrtendlng the meanlng of the terms 'shlp' or 'vessel.' Still, the hopper barge 
was a navigable structure used for the purpose of transportation." It Is re- 
spectfuUy submltted that this langiiage, In connection with the language cited, 
Is signlflcant and authoritative in respect of the test above coutended for. In 
The Alabama, 22 Fed. 449, the libel was filed against a steam dredge, and hei 
two consort scows (to which, when operating, the dredge delivered the mud 
excavated, to be In them towed away by tow boats) for towage from Mobile 
Bay, Ala., to Tampa, Fia. On appeal In the circuit court the jurlsdiction was 
sustained, Mr. Justice Fardée saying In the course of bis opinion (page 450): 
"It would be of no use to dlg up the earth in the channel unless it should be 
transported away, and It could not be transported away unless It should flrst 
be dug out; and the whole business seems to be the transportation by water 
of earth and dlrt from one place to another place. • • * The scows are 
movable things engaged in navigation. The dredge boat by Itself might not 
be up to the test." In The Starbucli, 61 Fed. 502, the jurlsdiction was sus- 
tained against a dredge and her carrying scows, it appears, on the ground 
that they were "one concem,"— it is believed In récognition of the distinction 
hère insisted on. In Plie Driver E. O. A., 69 Fed. 1005, it Is polnted out that 
jurlsdiction in admiralty against steam dredges legltimately rests on their be- 
îng operated In connection wlth scows to carry the mud dredged, that belHg 
essentlally a marine transportation. Even in The Pioneer, 30 Fed. 206, which 
sustained the jurlsdiction on other reasoning, it appears by the report that the 
dredge llbeled in that case was operated in connection wlth scows to carry the 
earth dredged, although it Is not stated that the scows were joined in the libel. 
Nor would such jolnder seem necessary to support the jurlsdiction. If, as a 
whole, the dredge and scows formed a maritime thlng, It would appear that a 
libel must be sustained against any portion of it brought by seizure withiu the 
decreeing power of the court. Wlth great déférence to the distinguished judge 
who decided The Pioneer, last cited, It Is beUeved that the reasoning which 
deelared her maritime because she carried her own internai and fuuctional 
vlscera is unsound and illusory. Mr. Justice Swan, in Pile Driver E. O. A., 
69 Fed. 1005, above cited, déclares the doctrine of The Pioneer to be irrecon- 
cllable wlth the authorlties, and expressly rejects that case. Perhaps in no 
case to be cited, where jurlsdiction in admiralty has been sustained against a 
dredge, Is this fact of a consortship and joint opération with carrying scows or 
barges to reeelve and transport, by water transportation, the material exca- 
vated, absent or to be falrly uninferred, — a factor already above urged to be 
the test, on principle, of the jurlsdiction in the case of such structures. In the 
case at bar the material excavated and removed Is pumped up from the bot- 
tom by the hydraulic or centrifugal pump, and is discharged through pipes to 
the adjacent land. The structure at bar has its opération through its immé- 
diate pipe nexus wlth the shore, and not by maritime transshipment by naviga- 
tion as in the case of dredges operated In connection with scows or barges. 
It Is, In its essence, a floating pump, capable of sucklng up earth mlxed with 
water, with its discharge pipe carried on shore. It Is not believed that the 
structure at bar was removed into the category of a maritime thing, because 
one of Its appnrtenances was a scow on which was placed and stored its sup 
plies of coal. 

The analogies of related structures. In respect of which jurisdiction In adml 
ralty has been denled, disallow the jurisdiction. 

In Cope V. Dock Co., 119 TJ. S. 625, 7 Sup. Ot. 336 (already cited), a floating 
dry dock In the Mississippi river, near New Orléans (used to reeelve vessels 
that they might be therein Inspected and repaired), was struck by a steam- 
ship which stove her In below the water Une, whereby she began to flU with 
water, and would hâve sunk or been lost without succor which was extended 
to her. The structure was raled to be not maritime, so as to subject her to 
a libel In admiralty for salvage. It is to be remarked on the case last cited 
that- the incldental functions in aid of the welf are and safety of commerce and 
navigation, of which a floating dredge, as a mechanism, may be capable In 
deepening and removing obstructions from navigable channels, no more In 
principle bring it within the jurisdiction of admiralty, as engaged in functions 
appertaining to commerce and navigation, than would the yery important func- 
tions towards a like safety and welfare afforded by the mechanism of the dry 
dock In the case last cited. The argument that functions of incldental beneflt 
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to commerce and navigation brlng the subject-matter wlthln the Jurlsdlctlon ot 
admlralty proceeds on reasonlng disallowed In Edwards v. Blliott, 21 Wall. 
532, 554, In which the building of a ship was denled to be a maritime function. 
The préparation of a navigable channel, or the excavation of slips or doclis, 
no more appertalns to commerce and navigation than does the building of the 
ships designed to sail or Ile In them. In the very récent case of Pile Driver 
E. O. A., 69 Fed. 1005, the structure libeled (to enforce a lien for supplies under 
a State statute) was a floatlng platform about 60 feet long, 20 feet wlde, and 
2% feet deep, equipped with a rudder and steering wheel, and havlng a stem 
wheel by which, when connected with the engine used to operate the pile- 
drlving apparatus, the craft could be moved In the performance of Its work, 
or from place to place In Alpena bay, or Alpena river, where It was to build 
docks or drive plies. On this platform were placed a plle-drlvlng mechanism, 
and» an engine and boUer to operate the same. It was the business of the 
craft to drive plies and bulld docks. The platform or floatlng substructure 
(the pile-drlvlng apparatus havlng been removed for that purpose, and placed 
on shore) had on two occasions, a number of years before the supplies In ques- 
tion were fumlshed, been used to transport on the -water cedar ties and gravel. 
It appeared that persons connected with the management of the structure lived 
on her, where cooking was done for them. Upon very full'and able consid- 
ération and examinatlon of the authorities, Judge Swan ruled In thls case that 
the State lien could not be enforced In admlralty unless the structure in respect 
of which it was asserted was maritime wlthln the rules of that jurlsdictlon; 
that the functlons of the plie driver were not maritime under those rules; 
that, to be wlthln that jurlsdictlon, the structure in question must not only 
float, but must float for the performance of essentially maritime functlons ap- 
pertalnlng to commerce and navigation; and that the jurlsdictlon must be de- 
cUned. The careful attention of the court to thls Pile Driver Case is respect- 
fully asked. Its analogies are submitted to be remarkably close to, if not 
Identlcal In prlnclple with, those of the case at bar. Its reasonlng on the au- 
thorities Is belleved to be unanswerable. 

In Maltby v. Steam Derrick Boat, 3 Hughes, 477, Fed. Cas. No. 9,000, the 
llbel was for salvage for ralslng a sunken steam derrick boat from the channel 
of the Blackwater river, in Virginia. The structure was a boat of two decks, 
with a mast for holstlng purposes, and a steam engine and machlnery. It was 
wlthout salis or means of self-propulsion. It Was used for removlng obstruc- 
tions from the channel. The jurlsdictlon was contested, on the ground that 
the craft was not maritime, or designed for commerce and navigation. The 
court sustalned the jurlsdictlon, on the ground that admlralty had cognizance 
of the salvage of property on navigable waters, Irrespective of the considéra- 
tion as to whether the thlng saved was, or was not, maritime in quality. The 
conclusion of the court on that ground would seem to hâve been erroneously 
reached, under the doctrine of Oope v. Dock Oo., 119 V. S. 625, 7 Sup. Ot. 
836, already eited, not then decided, In which case the contrary Is intlmated 
unless the property saved be lost from a maritime structure. In the quite 
récent case of The Big Jim, 61 Fed. 603, a libel for wages was filed against 
a marine or hydraulic pump ballasted on piles, but capable of belng towed 
from place to place where her services were needed, and which had been so 
towed, and which was used to suck up mud fi-om the bottom of the water, or 
from scows alongslde, and to force It by steam power'on the adjacent land. 
It is belleved to be necessarily Inferred from the report (which is brief and 
with few détails) that the pump was erected on a floating boat or platform, 
slnce the nautlcal terms of the "towing" and "ballastlng" of the structure, 
used in the report, are not otherwise to be accounted for. The court ruled the 
structure not to be maritime In nature, wlthln the rules of admlralty, and 
declined jurlsdictlon. The analogies of this case to the facts at bar are re- 
spectfuUy urged to be very close. The sucking up of the mud by the pump, 
and Its belng forced by steam power on shore, are essentially Identlcal with 
that opération of the dredge in the case at bar. It Is to be remarked that this 
case was decided on the same day with The Starbuck, 61 Fed. 502 (already 
dted). In which the same learned judge ruled in favor of the jurisdlction over 
a dredge and her consort scows "as one concern," as I hâve already submitted 
In récognition of the distinctions contended for hère. In The Hendrick Hudson, 
8 Ben. 419, Fed. Cas. No. 6,355, jurisdlction was declined of a libel for salvage 
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cf a floatlng hulk of a dlsmantled steamboat, fltted up for a saloon or hôtel, 
whlch was being towed from one point to another on the Hudson river. Judge 
Blatehford broadly discussed the limitations on the jurisdlctlon, and said: "The 
fact that the structure has the shape of a vessel, or had been once used as 
a vessel, or could by proper appliances be agaln used as such, does not affect 
the question. The test Is the actual status of the structure, as belng fairly 
engaged in commerce or navigation. A contract, claim, or service to be cog- 
nlzable In admiralty must be maritime, in such a sensé that it concerns rights 
or duties appertaining to commerce or navigation. [Oltlng authorities.] 
Though the service in the présent case was maritime in one sensé, because the 
hulk was in the water, yet It was not maritime In such a sensé as to brlng 
the case withln the admiralty and maritime jurlsdiction of thls court. • • • 
The service dld not fairly and legitimately concern any right or duty which 
appertalned to commerce or navigation, or to a structure engaged in commerce 
or navigation." The case of The Hezekiah Baldwin, 8 Ben. 5.56, Fed. Cas. 
No. 6,449, was a libel for repairs to a floating elevator In New York harbor, of 
wMch the court entertalned jurisdlctlon. The structure transferred grain by 
its machinery from one barge or vessel to another. The jurisdlctlon is to be 
sustained by the test of the maritime transportation whieh the structure 
efCected, and In whlch It was a factor. This aspect of that case is expressly 
noted by Judge Pardee In the analogies, which, in The Alabama, 22 Fed. 449 
(already clted), he points out bctween the maritime transshipment effected by 
the floating elevator in question, and the same efCected by the dredge in Its 
delivery of Its excavated mud to its consort-carrying scows, in the case of the 
dredge and scows before hlm for décision. The case of The Hezekiah Bald- 
«vln lies close to the boundary Une, but is perhaps soundly decided. The 
structure was a floating Unk in a continuons transportation of merchandlse by 
water. The same learned judge. In Woodruffi v. One Oovered Scow, 30 Fed. 
269, sustained a libel for a lien for wharfage under the state law, against a 
floating scow or platform, on which a house was bullt, moored by Unes to one 
of the docks In New York harbor, and there rislng and falling with the tide, 
used for the storage of oars and sails of small eraft landlng near by, and as a 
jneans to afford persons egress from small boats to the adjoinlng wharf, and 
thence to the shore. The learned judge ruled that the structure could not be 
held to be a "ship" or "vessel," but sustained the jurisdiction, on the ground 
that the dock service to the house boat was maritime, it being used in con- 
nection with and having relations to navigation and commerce. Thls déci- 
sion was rendered February 18, 1887, and would seem contradlctory of the 
prlneiples laid down in Oope v. Dock Oo., 119 U. S. 625, 7 Sup. Ot. 336, decided 
but a few weeks earlier (In January, 1887), which was not clted or referred 
to by the learned judge, and may be assumed not then to hâve been publlshed 
or brought to hls attention. This house boat would seem, on prlnciple, to be 
no more maritime than a moored dry dock, or a floating bethel, hôtel, or clrcus, 
or a floating warehouse In which sails or rlgging mlght be stored. In Rud- 
dlman v. A Scow Platform, 38 Fed. 158, jurisdiction of a libel for wharfage 
against a moored floating structure (with physlcal analogies akln to those of the 
structure before the court in Woodruff v. One Oovered Scow, last clted) was, 
with better reason, decllned, upon a référence (Inter alla) to Oope v. Dock Oo., 
119 V. S. 625, 7 Sup. Ot. 336. In The W. F. Brown, 4G Fed. 290, a floating 
house structure was towed by a propeller from EvansvlUe, Ind., to New 
Orléans, being at Intermediate points moored tp the shore, whereupon exhibi- 
tions of a clrcus were given on her, the spectators coming from the land. The 
case Is somewhat obscurely reported, but It Is perhaps to be gathered that 
the propeller and the floating clrcus house were one plant, belonging to the 
same owner. Two libels were filed against the propeller,— one by her engineer 
for services; the other by performers on the circus boat, who, It would appear, 
had been employed to perform also some duties in and about the management 
of the propeller. It Is not stated whether or not the clrcus boat was embraced 
In the libel. The court held the propeller engaged in maritime functlons In 
the course of the towage, and sustained the libel of the engineer. As respects 
the performers, the court ruled that thelr services on the whole case were not 
maritime, and refused to exercise jurisdiction on thelr behalf. Thls case is 
clted, not as having close analogies to the case at bar, but as lUustratlng the 
extentto whlch structures may float or be towed on navigable waters, with 
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extended changes of place; yet, nevertheless, as In the case of the circus boat. 
not in the exercise of maritime functlons. 

It Is to be hère remarked, that the cases eited clearly show that a capa- 
blllty of belng towed through the water from place to place, where the func- 
tlons of a floating structure are deslred to be exerelsed, forms no intrinsic test 
of the quallty of the structure as maritime, for the purposes of admiralty juris- 
dlction. The floating dry dock above mentloned was undoubtedly capable of 
belng towed, and belng placed In position elsewhere In the river in which she 
lay, were that deemed advantageous. The Blg Jim hydraulic pump was fitted 
to be towed for a change of position, and had been towed. Such, too, was 
the case of the hôtel and saloon boat. The voyage of the circus boat, towed 
from EîvansvlUe to New Orléans, covered an extended stretch on navigable 
waters. In the cases of the pile driver and of the steam derrick boat, the eapa- 
blUty of belng moved on the water wlthout difilculty, from place to place where 
It was deslred to operate them, was an essential part of their structure. Nor 
Is any such test to be found In the fact that such structures may be so shaped 
or fitted as to faclUtate or conveniently accommodate themselves to such a 
movement on the water. 

In conclusion on thls branch of the case, It is respectfully Inslsted that, on 
the facts and on prinelple and authorlty, the structure libeled In the case at 
bar is. In the language of the answer, "in essence and substance merely a 
floating tool or Implement, ♦ * » and Is not a structure or maritime créa- 
ture subject to the jurlsdictlon Invoked in thls cause." Belng assured of the 
careful scrutlny by the court of the stipulation of facts, I hâve not discussed 
in détail the éléments of fact embraeed tnerein. It is not believed that the 
men who operated the dredge can be regarded, under the clrcumstances of that 
opération, and In connection wlth their dutles on the shore, and of their sleep- 
Ing and eatlng there, as sallors or marlners. It is respectfully submitted that 
they were artisans or laborers, pure and simple, engaged In the opération of 
e machine. In Eldwards v. Mllott, 21 Wall. 532, Mr. Justice CUfCord remarked 
(page 554) on the distinction between artisans having their homes on the land 
and seamen Uvlng on the seas. It would seem a mlsnomer to attribute a 
maritime quallty to the structure which plowed its way over prairies and 
meadows, as is setforth In the statement of facts. The mère fact that this 
was accomplished by the use of water fed to and under the dredge did not, 
it is believed, make It maritime in that opération, although It floated and pro- 
gressed on that water, and made It a navigable channel. 

Oould the dredge be held "a vessel" or maritime structure, the libel could 
not even in that event be sustained for the supplies furnished, in the case at 
bar, to enable it to pursue its employment In making land for the railroad uses 
of the Illinois Central Railroad Company. 

That employment is set out in the agreed statement of facts, and the coal in 
question was consumed and used by the dredge in the course of that employ- 
ment. That employment was essentially a common-law land service, as much 
so. In principle, as would hâve been the construction, from a structure floating 
In sthe adjacent sUp, of a warehouse for the railroad company on the land so 
provlded. The service perforined was in no legltlmate sensé maritime or apper- 
talning to commerce and navigation. Could the court below, sitting In admi- 
ralty, take cognizance in rem agalnst the dredge on the libel of the Illinois 
Central Ballroad Company for the nonperformance of the contract to make 
or flll in thls land? Oould that be held a maritime contract? The building 
of docks and wharves has no such relation to commerce as to Jusdfy the jurls- 
dictlon of admiralty over the Instruments of their construction. The Pile 
Driver B. O. A., 69 Fed. 1006. It appears by the agreed facts that the con- 
tract was to make or flll In the land, and not to deepen the channel on which 
the dredge floated. No maritime lien can arlse, as has been already shown, 
in respect of a contract or service not maritime in its nature. The functlons 
In which the ship or vessel is engaged at the date of the contract or service 
la the test. On thls ground the court in The Pulaski, 33 Jfed. 383, declined 
jurisdlction In rem In respect of a contract for the storage of wheat In a 
schooner laid up for the winter, which wheat was alleged to hâve been dam- 
aged because of the hatches not belng properly covered and protected. In a 
like case, and on the same ground, this circuit court of appeals, In the late 
case of The Richard Winslow, 18 O. O. A. 344, 71 Fed. 426, declined Jurlsdlc- 
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tlon In admlralty In respect of a slmllar contract. In both of thèse cases the 
contract was In connection wlth a contract for the carriage of the grain on 
navigable waters. Although It Is a gênerai rule that a contract is an entlrety, 
nevertheless the court in each case, scrupulous as to excrclslng an lUegltlmate 
jurlsdlctlon, dlscrlminated the subject-matter of the contract as of a dual nature, 
and decUned to take cognlzance of that portion of It whlch did not appertain to 
navigation and commerce. On analogous grounds, In The Murphy Tugs, 28 
Fed. 429, the use of a slip or doclï by a vessel tied up on the lakes for the! 
wlnter was ruled not maritime, the vessel belng not then engaged in the 
functlons of commerce and navigation. Other cases where, on Uke princlples, 
Jurlsdlctlon was decllned, are polnted out in the opinion of Mr. Justice Jenliins, 
In The Klchard Winslow, above clted. If the person fumlshing suppUes to a 
vessel must fumish them on her crédit,— and thls Is indispensable in admlralty, 
where reliance is had on a state lien, even although the state law contaln no 
such requlrement (The Lena Mowbray, 71 Fed. 720, and cases there clted),— 
he must In Uke manner also necessarlly see to it, for the purposes of resort to 
and cognlzance in admlralty, that thls crédit Is extended to the vessel in the 
course of a maritime matter or employment. 

On the whole case, the floatlag machine at bar is not wlthin the reason (or 
privlleged maritime liens In the admlralty. 

In The St. Jago De Cuba, 9 Wheat. 409, the court dlscussed the foundations 
In principle of the prlvileged liens of admlralty (overriding other rlghts and 
Interests), and said (page 416): "The whole object of giving admlralty process 
and prlority of payment to privlleged creditors is to fumish wings and legs 
to the forfelted huU, to get baek for the benefit of ail concerned; that Is, to 
complète her voyage. • ♦ * In every case the last lien glveu will super- 
sede the preceding. The last bottomry bond will ride over ail that précède It, 
and an abandonment to a salvor will supersede every prlor elalm. The vessel 
must get on. Thls is the considération that controls every other; and not only 
the vessel, but even the cargo, is sub modo subjected to thls necessity." Such 
a structure as is before the court In thls case is In no just sensé wlthin the con- 
sidérations thus polnted out. The reasons for a privlleged maritime lien are 
not applicable to such a structure. There is no voyage or cargo at hazard. 
There la no maritime exlgency. "Cessante ratione legis, cessât ipsa lex." 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

JENKINS, Circuit Judge, upon this statement of the case, delivered 
the opinion of the court. 

The allowance of a maritime lien for services and supplies had its 
origin in the necessities of trading vessels visiting distant ports, 
where the master and the owner would presumably be without crédit 
to obtain them. The lien was created for the benefit of the vessel, 
and not for the benefit of the creditor, and to enable the vessel to 
pursue her voyage, and because the ship is made to "plow the sea, 
and not to rot by the walls." Henry, Adm. § 43; The St. Jago De 
Cuba, 9 Wheat. 409. Such liens take precedence of antécédent 
charges upon the vessel because of the paramount necessity for the 
service and the supplies, which tend to the préservation of the res. 
The lien was not allowed for necessary supplies furnished at the home 
port of the vessel, where presumably the owner and the master had 
crédit, although the subject-matter of the contract to furnish them 
was of a maritime nature. The water-craft laws of Illinois allow a 
lien for supplies in the home port, which the admlralty, the subject- 
matter being maritime and within its jurisdiction, will recognize and 
enforce. The question hère is therefore this: whether the contract 
for the supply of coals was maritime in its nature. If not, we need 
not stop to consider the interesting question argued at the bar, 
whether this steam dredge was a vessel, and subject to the jurisdio- 
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tion of the admiralty. TVe abstain, therefore, from a review of the 
many cases to which we are referred, not altogether at agreement, nor 
wtolly in accord with the principle underlying the jurisdiction of the 
admiralty, speaking to the question of admiralty jm-isdiction over a 
steam dredge or like âoating structure. It is perhaps pertinent to 
suggest and sufflcient to say, as was said in Cope v. Dock Co., 119 U. S. 
625, 7 Sup. et. 836, that the fact that a structure floats upon the water 
does not of itself make it a ship or vessel; for then a floating church 
or a floating barroom or a floating circus would corne within the ad- 
miralty jurisdiction, — a conclusion which cannot be tolerated. The 
thing, the structure, — by whatever name it may be known, — ^must be 
engaged in, or in some sensé related to, commerce and navigation. 
The décisions holding that a steam dredge is within the admiralty 
jurisdiction may perhàpS be rested upon the ground that a dredge is 
not only a floating strticture upon the waters, but, as stated by Judge 
Pardee in The Alabama, 22 Fed. 449, is accompanied by a scow, and 
that the scow and the dredge are to be deemed one movable thing upon 
the waters, engaged in a common enterprise, and carrying the exca- 
vated earth by water transportation, and so engaged in navigation 
and related to commerce. Judge Pardee observes, however, that 
"the dredge boat by itself might not be up to the test." In like man- 
ner, the suprême court, in the case cited, spoke of the case of The Mac, 
7 Prob. Div. 126, as going somewhat to an extrême in deûning the 
meaning of the terms "ship" and "vessel," and said that a "hopper 
barge was a navigable structure used for the purpose of transporta- 
tion." Hère the floating structure was not operated for the maritime 
transportation of the material excavated by scows or barges, but it 
discharged upon adjacent land, and through a line of adjustable pipes, 
the earth sucked up from the bed of the lake. It is insisted that hère 
is no élément of navigation beyond the fact, which is not controlling, 
that the thing was a floating structure upon the water, and therefore 
such structure is not within the admiralty jurisdiction. The ques- 
tion is interesting, but we do not think it necessary to pursue it. 

Upon the assumption that the structure in question is a ship or ves- 
sel, and within the admiralty jurisdiction, that jurisdiction will not be 
asserted to enforce a contract touching the ship, unless such contract 
is maritime in its nature. Insurance Co. v. Dunham, 11 Wall. 1. 
The admiralty deals alone with things pertaining to the sea. We de- 
clared in The Eichard Winslow, 34 U. S. App. 542, 18 C. 0. A. 344, 
and 71 Fed. 426, that "a maritime contract must therefore concern 
transportation by sea. It must relate to navigation and to maritime 
employment. It must be one of navigation and commerce on navi- 
gable waters." It was there pointed ont that not every contract 
having référence to a ship is within the admiralty jurisdiction, but 
only such as relate to maritime employment, such as pêrtain to the 
navigation of a ship or assist the vessel in the discharge of a maritime 
obligation. It is not enough that the service is to be done upon the 
sea or with respect to the ship. It must relate to trade and com- 
merce upon navigable waters. The coals f urnished by libelant were 
supplied to the dredge while it was engaged in its work for the Hlinois 
Central Kailroad Company, and to enable it to perform that work, 
which was "to flll in earth for its railroad purposes behind a line of 
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piling on it» grotuids on the lake front iu Chicago." By means of its 
cutting apparatuB, the earth on the bed of the lake was dug up, 
loosened, and disintegrated, and, with the adjacent water, sucked up 
into and through a centrifugal pump, and thence discharged through 
a continuons line of adjustable pipes to the place of deposit upon 
the adjacent shore. This is not a maritime employment. The fact 
that the dredge floated upon navigable waters is not controUing. The 
dredge in the performance of that contract was not engaged in naviga- 
tion, nor even in the marine transpottation of the earth dug from the 
bed of the lake. To the Contrary, a peculiar mechanism dispensed 
with the necessity of marine transportation. The employment re- 
lated solely to the land, to the création of an embankment upon the 
land for the use of a raUway upon the land. The only possible rela- 
tion to the sea in this employment was in this: that for the purpose 
of obtaining the earth, and as a necessary incident thereto, the bed of 
the lake was dug ont, and thereby the channel was deepened. That 
was not, however, for the purposes 6f navigation. It is not suggested 
that vessels engaged in navigation frequented the place; that wharves 
were constructed or designed; or that the excavation was for the pur- 
pose of or in aid of navigation. The work waa done in and for the 
construction of an embankment upon the land, and for railroad pur- 
poses. The earth was taken from the bed of the lake because more 
convenient to the place of deposit, and less expensive than when 
brought from a distant point on land. The effect upon the channel 
was incidental and subordinate. The work had no possible rela- 
tion to marine transportation. It is of no moment that the structure 
floated upon the water, and dug ont the bed of the lake. That does 
not give marine character to this employment. The admiralty deals 
with vessels which "plow the sea," and with contracts touching navi- 
gation. In The Richard Winslow, supra, we held that a contract for 
storage of grain during the closed season of navigation was not mari- 
time. The présent case falls within the principle of that décision. 
It may be that this structure could engage in a maritime service, and 
its maritime engagements brought within the jurisdiction of the ad- 
miralty. It is enough to say that in the performance of its contract 
to plow the prairies of the state of Hlinois, or in the construction of a 
railway embankment upon land, to dig up the bed of the lake, and 
shoot the earth through tubes for deposit on the land adjacent, it 
was not so employed, The supplies furnished to enable the dredge 
to perform a contract not maritime cannot attain to the dignity of 
a maritime lien. 

It is of no moment to say that the coals supplied were furnished to 
the dredge from barges or scows, and that, therefore, there was 
maritime transportation. With equal propriety could it be asserted 
that supplies furnished by scows to a floating church, a floating drink 
shop, a floating dance hall, or a floating circus, gave to such enterprises 
a maritime nature. The question is not whether navigation was 
employed to supply the coals, but whether the dredge was engaged in 
commerce and navigation, so that the supplies furnished, being in aid 
of navigation, can be charged as a maritime lien upon the dredge. 
We are of opinion that the libel was properly dismissed. Decree 
aflQrmed. 
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THE BDMUND PHINNBY. 

OLAYTON V. HEBB. 

(Circuit Court of Appeals, l'ourtb Circuit. May 5, 1897.) 

No. 202. 
OoMPULSOBT Pilotage Laws. 

The provision in the Maryland statute (Acts 1896, c. 40), exemptîng from 
the compulsory pilotage law vessels "laden either in whole or In part wlth 
coke or çoal mined In the United States," applies only to vessels which, in 
a commercial sensé, are coal-laden, or carry a reasonable quantity to con- 
etltute a cargo, and not to one which carries only a small quantity (25 
tons) as ballast. 

Appeal from tàe District Court of the United States for the District 
ot Maryland. 

Eobert H. Smith, for appellant 

Stewart Brown and G-eo. Stewart Brown, for appellee. 

Before GOFF and SIMONTON, Circuit Judges, and BBAWLEY, 
District Judge. 

GOFF, Circuit Judge. John S, Hebb, the appellee, filed a libel in 
the district court of the United States for the district of Maryland 
against Frederick L. Glayton, agent and consignée of the American 
bark Edmund Phinney, in a cause of pilotage civil and maritime. 
He alleged that he was a duly-licensed pilot, authorized and compé- 
tent to pilot vessels of any tonnage and class over the waters of the 
Chesapeake, to and from the Atlantic Océan; that the Edmund 
Phinney was an American vessel of between 700 and 800 tons burden, 
registered in the port of Portland, Me., in the name of J. S. Winslow 
& Oo., as owners, of which Frederick L. Clayton was the agent and 
consignée in the port of Baltimore; that said vessel, laden wlth a full 
cargo of lumber, had cleared and was ready to sail from thé port of 
Baltimore to a foreign port, to wit, to Rosario, on the river Platte, in 
South America; and that, as so laden, she drew rather more than 
16^ feet of water. It is also set forth in the libel that under the 
provisions of the Code of the state of Maryland, as amended and re- 
enacted by the act of the gênerai assembly of that state (chapter 40, 
Acts 1896); it is, among other things, provided that "ail vessels sailing 
under register bound to and from Baltimore city (except vessels em- 
ployed in and licensed for the coasting trade and American vessels 
laden either in whole or in part with coke or coal mined in the United 
States), shall take a licensed pilot or in case of refusai to take such 
pilot shall themselves, their owners or consignées, pay the said pilot, 
as if one had been employed, and such pilotage shall be paid to the 
pilot flrst speaking to such vessel (before Cape Henry bears south, 
if inward bound)." Also, it is alleged that the said Edmund Phin- 
ney, being so laden and ready to proceed on her voyage, the appellee, 
as a duly-licensed pilot, made application to both the captain and to 
said Frederick L. Clayton, the consignée, and offered himself ready 
and willing to pilot her to sea, but that both of them declined the 
offer and refused to take the pilot; that thereupon, he having so 
offered, and they having so refused, he presented to said captain and 
consignée a bill for pilotage, which, under the law, amounted to 
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182.50, but that payment of the same was refused; that he was in- 
formed by them that their excuse for not accepting a pilot was that, 
in addition to the cargo of lumber aboard said vessel, they had 
shipped a quantity of coal mined in the United States, amounting to 
from 20 to 25 tons in ail, and that by reason of such alleged shipment 
of coal they claimed that the vessel was "laden in part with coal mined 
in the United States," and that it was therefore exempt from the de- 
mand of pilotage. The libel then claimed that such shipment of 
coal, if made, was not in the usual and regular course of trade to the 
port of destination, but that the same was colorable merely, and 
made for the express purpose of evading the requirements of said 
pilot laws, and that, as it was made for the purpose of evading the 
law, it was not within the fair and reasonable intent of the same, nor 
of its proper construction, and that, therefore, the vessel was not 
"laden in part" with coal so mined, and not exempt from paying the 
pilotage fées so demanded. Hence he prayed a decree against the 
consignée for the sum of $82.50. The answer of Clayton admitted 
that the Edmund Phinney was an American vessel of about 650 tons 
burden, hailing from the port of Portiand, Me.; that he was the 
agent of the vessel in the port of Baltimore for procuring a cargo 
for her, and that he was her consignée for such purpose; that she 
was laden in the port of Baltimore, but not that she was fully laden 
with lumber; that she cleared and sailed from Eosario, in South 
America, and that when laden she drew about 16J feet of water. He 
alleged that the vessel was partly laden with coal mined in the United 
States. He denied that the libelant made application, either to him 
or to the master, after the vessel was loaded, or at any other time, to 
pilot her to sea, and he denied that any bill for pilotage had been pre- 
sented to him. He admitted that the vessel did not take a pilot on 
the voyage from Baltimore, mentioned in the libel, and claimed that 
there was no obligation on her part so to do, and that a pilot was not 
needed. He set up that the vessel was partly laden with coal mined 
in the United States ; that she carried 25 tons or more at the bottom 
of her hold, the balance of her cargo being lumber; and that both 
the coal and lumber had been shipped in the usual way. He claimed 
that the vessel was exempt from ail pilotage charges. He denied 
that the coal was shipped for the purpose of evading the pilot laws, 
and claimed that there was no ground upon which any claim for pilot- 
age could be lawfully made. The case came on to be regularly heard, 
when quite a number of witnesses were examined in open court, ail 
the testimony being set ont in the record. The district judge entered 
a decree in favor of the libelant for the sum claimed, together with 
the costs of the suit. From that decree this appeal was sued ont. 

The décision of the questions raised by the assignment of errors 
dépends upon the meaning of the amendment to the Maryland Code, 
set forth in the libel, — upon its proper construction. There is no 
material conflict in the testimony, and no trouble as to the facts. 
The case is so clearly stated in the opinion flled by Judge Morris in 
the court below, and the construction he gives the législation in ques- 
tion coïncides so fully with the conclusion we reach, that we deem it 
eminently proper to adopt his views as the judgment of this court. 
We quote from his opinion, as follows: 
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"The législature of Maxyland, by the amendment to the pilot la-wB contalned 
In tlie act of 1896 (chapter 40), dld not Intend to exempt ail American vessels 
bp|ind to or from Baltimore, engaged in forelgn commerce, from the payment 
oif pilotage, but only thoee laden in whole or in part with c'olse or coâl mined 
IB the United States. The exemption obvlously was Intended as a relief or 
encouragement to the coal trade. Being a statute to afCect trade and com- 
merce, It Bhould receive a sensible construction, looliing to its object. It was 
Intended to continue to the pilota thelr statutory fées for compulsory pilotage, 
unless the fact of the cargo whlch the vessel was carrying made it an ad- 
vantage to the coal trade to exempt her. It would seem, therefore, that to hold 
that puttlng on board a few bushels or a few tons of coal gratifies the law Is 
to def eat the law in both thèse respects. It deprives the pilots of thelr fées, 
and does not beneflt the coàl trade. In the présent case a vessel of 657 tons 
was chartered to take a fuU and complète cargo of spruce lumber to South 
America, but the owners reserved the privilège of puttlng some coal on board 
as part of her ballast. They bought 25 tons at a cost of $55, and put it In the 
hold as ballast. The pilotage fées amount to $82.50. The agent of the owners 
Confesses that the Incldental advantage of escaping pilotage was a motive, but 
States that he had also the.wish to try the marliet for coal at the vessel's port 
of discharge, never having before made a shlpment there. Obvlously the 
owners eould not lose, for they would be galners even if they had to throw the 
coal overboard. I thlnk, to be entltled to exemption, the vessel's cargo must. 
In some substantlal proportion, conslst of coal or coke, and that this vessel was 
not In part laden with coal, in any falr commercial sensé. It is not sufQcient, 
In my opinion, to entltle the vessel to exemption, if the quantlty is of no com- 
mercial value as a shlpment. Législation with regard to commercial matters 
shoùld be construed. If the language wlll permit, so as to glve effect to the 
sc'ieme whlch It is apparent the lawmakers had in mlnd; and it cannot be 
supposed that when the législature of 1896 amended a gênerai law, intended to 
provide for the support of pilots, by introducing Into It an exemption In favor 
of vessels carrying coal, they intended to leave the law in such a state that 
it would deprive the pilots of thelr support without beneflting the eoal-exportlng 
trade. It is urged agalnst the proposed construction that It wlll become a 
matter of doubt and dispute, as to every vessel whlch has any coal aboard, 
whether or not It is sufficient to enable her to say that she Is laden In part 
with coal. But thls is a dilBculty whlch attaches to ail similar législation. It 
must be determlned by conslderlng ail the circumstahces by whlch reasonable 
men would be controlled in slmllar business transactions. If the législature 
has falled to establish a deflnlte criterion whlch can be applied with certalnty, 
ail that can be done is to apply a reasonable one. It is a matter of common 
knowledge In the port of Baltimore that coal Is usually shipped In full car- 
goes, but It is also a fact that, for long voyages, coal Is sometlmes too welghty 
If the vessel is filled full, and, therefore, llghter cargo Is used to flU up the 
vessel. It is not improbable that It was for thls reason that the législature, 
Intendlng to favor the coal trade, provided that vessels should be exempt even 
when not fuUy laden with coal, and that It should be held to be essential to 
entltle a vessel to the exemption that she should be, in a commercial sensé, 
a eoal-laden vessel, carrying a reasonable quantlty to constltute a cargo, look- 
ing to her capaclty and the voyage she Is to sali. In the présent case, at ail 
events, It seems to me clear that one car load of coal, belonglng to the owners 
and of less value than the pUot fées, dumped as ballast Into the hold of a large 
vessel, whlch was under charter to carry a complète cargo of lumber, is not 
a substantlal part of her cargo, but Is an attempt to évade the law. The other 
points are not strongly insisted, and I thlnk could hardly constltute a good dé- 
fense. The statute obvlously contemplâtes that the consignée, as well as the 
vessel's owner, shall be llable. It seems to me that the ofCer of a pllot was 
made In good faith. It was made by a pilot who was compétent and quallfied 
to take the vessel himself, and the offer was decllned solely and openly upon 
the ground that the vessel was not required to take a pilot beeause she had on 
board a cargo partly of coal. The Issue was Intended to be raised, and It seems 
to me that It was dlstinctly raised, and that what took place was an offer and 
a refusai. I shall slgn a decree for the llbelant" 

The decree appealed from is afflrmed. 
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SIMPSON et al. V. WAED et aL 

(Carcuit Court, S. D. New Tock. April 24, 1897.) 

Fbdebai, Cousis— Enjoining Sales Okdekbd by Htate Courts. 

After the entry of an order in a state court dissolving a corporation and 
ordering a sale of Its property, consisting cliiefly of real estate, certain 
members of the corporation (some of wbom liad liad notice of the proeeed- 
Ings In the state court two years before, but had taken no action) applied 
to the fédéral court to restrain the sale, on the ground that the state court 
was -w-hoUy without jurisdiction. Edd, that such Injunctlon should not be 
granted. 

Application for an injunctlon to restrain the sale by receivér, 
under a judgment of the state coiu-t, of the property of the Peeka- 
moose Fishing Club, a state corporation dissolved by spécial proceed- 
ing in the suprême court of the state under section 2420, Code Ciy. 
Proc. 

Benjamin P. Tracy, for plaintiffs. 
David McClure, for defendanta 

LACOMBE, Circuit Judge. Complainants' contention is that their 
bill is not obnoxious to section 720, Eev. St. U. S., and the many 
décisions holding that the fédéral courts will not interfère with pro- 
ceedings in the state courts, for the reason that the suprême court 
was whoUy without jurisdiction of the subject-matter, — ^having no 
power, under section 2420 of the Oode, to dissolve a corporation 
which has no stock, — and that the judgment decreeing dissolution, 
appointing a receiver, and ordering sale is whoUy void. If this be 
so, then the purchaser at the sale will take no title, and the receiver 
will be personally liable for ail damages sustained. Inasmuch as the 
property is nearly ail real estate located in a thinly-settled part of the 
state, it is difQcult to see how any such irréparable injury would 
resuit as to make it necessary to issue a preliminary injunctlon. 
Moreover, if the complainants' contention as to section 2420 be 
Sound, then the corporation itself was never dissolved. It is the 
property of the corporation which is offered for sale, and any pro- 
ceedings to restrain or postpone the sale should be brought by the 
corporation, which owns the property, not by individual members, 
who do not hold the title, and whose bill of complaint fails to com- 
ply with the requirements o'f the ninety-fourth rule in equity. It 
further appears that one, at least, of the complainants, was advised 
two years ago of the pendency of the proceedings for dissolution. It 
was open to him to apply to the state court for leave to présent the 
objection to such proceeding which is now relied upon. The state 
court was the proper tribunal to pass upon that objection, since it is 
a question of the construction of a state statute regulating spécial 
proceedings for dissolving state corporations. Complainants, by 
failing to make any effort to présent this objection in the proper 
forum and at the proper time, hâve been guilty of such gross lâches 
that they are in no position to invoke the favorable considération of 
80 F.— 36 



562 80 FEDERAL REPORTER. 

a court of equity, or to ask for an injunction to restrain the receivep 
appointed by the state court from carrying eut its instructions. The 
motion is denied, and restraining order vacated. 



LILIENTHAL v. DRUCKLIBB et al. 
(Circuit Court, S. D. New York. February 16, 1897.) 

1. FEDERAL Courts— JuRisDiCTiON — Rights under State Statotbs. 

Whenever a statute of a state gives a right, such right may, on proper 
dtlzenship, be enforced by suitable proceedings In the fédéral courts. 

2. Bamk— Fraudulbnt Convetancbs— Forbign Creditors. 

Under chapter 740, Laws N. ï. 1894, providing that a creditor of a 
deceased Insolvent debtor, having a claim over $100, may dlsafflrm, treat 
as void, and reslst ail acts done and conveyances made In fraud of cred- 
itors by such debtor, and may maintain an action for the pui-pose, though 
no Judgment bas been obtained, a foreign creditor of a deceased debtor may 
maintain an action in a fédéral court in New York to set aside transfers 
made by him, though no judgment bas been obtained In New York and ao 
administration has been taken out there. 
& Forbign Judgments— Fraudulent Convetances. 

A Judgment of a French tribunal, adjudicating that a wife is entltled to 
a certain amount of property as against her husband, both being résidents 
of France, which judgment has been voluntarily llquldated by him in part, 
is sufficient to constitute the wife a creditor of the husband for the purpose 
of bringing suit to set aside his fraudulent conveyances under Laws N. 
Y. 1894, c. 740. 

William H. Blymyer, for plaintiff. 

Henry B. Twombly and Louis O. Van Doren, for défendants. 

WHEELEB, District Judge. This suit is brought to reach prop- 
erty that was of Maurice Lilienthal, husband of the plaintifE, de- 
ceased, both of Paris, France, which is alleged to hâve come into the 
hands of the défendants hère in fraud of the rights of creditors. 
The plaintiff has no judgment hère on which exécution could issue 
against the property, and no administrator has been appointed hère. 
Without thèse, by the common law well established, the plaintiff 
would hâve no standing hère. But by chapter 740 of the Laws of 
New York of 1894, amending chapter 314 of the Laws of 1858, as 
amended by chapter 487 of the Laws of 1889, any executor or admin- 
istrator may, for the benefit of creditors, disafflrm, treat as void, and 
resist ail acts done and transfers and a'greements made in fraud of 
the rights of any creditor; "and any creditor of a deceased insolvent 
debtor having a claim or demand against the estate of such de- 
ceased debtor exceeding in amount the sum of one hundred dollars, 
may, in like manner, for the benefit of himself and other creditors in- 
terested in the estate or property of such deceased debtor, disafiArm, 
treat as void, and resist ail acts done, and conveyances, transfers 
and agreements made, in fraud of the right of any creditor or credit- 
ors, by such deceased debtor, and for that purpose may maintain any 
necessary action to set aside such acts, conveyances, transfers or 
agreements; and for the purpose of maintaining such action, it shall 
not be necessary for such creditor to hâve obtained a judgment upon 
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his claim or demand, but Buch claim or demand, if disputed, may be 
proved and established upon the trial of such action." 

This statute is said, in argument, to furnish no warrant for this 
suit hère. But, whenever a statute of a state gives a right, the right 
given may, on proper citizenship, be enforced by suitable proceed- 
inga in the fédéral courts. In re Broderick's Will, 21 Wall. 503; EUis 
V, Davis, 109 U. S. 485, 3 Sup. Ot. 327; Holland v. Challen, 110 U. S. 
15, 3 Sup. et. 495. The plaintiff had property when she was married, 
in 1865. It came into the possession of her husband, and by the 
Trench law, as shown by a witness learned in that law and not dis- 
puted, she was entitled to a judgment of séparation of her goods 
against him in the civil tribunal of the Seine, Paris. She has proved 
such a judgment March 7, 1892, in that tribunal, with a référence 
to a notary in liquidation, by an examined copy, and a liquidation 
at 161,362 francs, with interest, upon which he made satisfaction in 
furniture, towards interest, of 9,957 francs, leaving the balance un- 
satisfled, which has so remained. This may be such a judgment 
upon the status of the property of the parties under their marital 
relations in the country of their domicile as will be recognized every- 
where. Hilton v. Guyot, 159 U, S. 113, 16 Sup. Ct. 139. But, whether 
it is by itself so or not, his récognition of it by voluntary satisfaction 
of it would be a valid récognition of it as a debt of that character to 
the amount remaining, which seems to be equal to $29,166.77, besides 
interest, and many times more than the |100 required by the statute 
of New York mentioned. As, by the statute, she need only show 
that she is a creditor, this seems to be suflScient, taken ail together, 
to show that she is such. 

The fraudulent transactions were had in 1888 and 1889, some time 
before this judgmrait, and she is said not to hâve been then so a 
creditor that she could be defrauded by them. The husband, how- 
ever, appears to hâve disposed of her property, which went into this 
judgment in 1888, and if that was the f oundation of her claim it was 
nearly contemporaneous with the transaction. But the testimony 
of the same witness shows that by the French law the estate of the 
wife does not become the property of the husband by being reduced 
to his possession, but remains hers, and is separated, as having 
been hers ail the while. This seems to be so upon the authorities. 
2 Kent, Comm. 185. So she is a creditor, against whom the fraud 
charged would operate and might hâve been directed. 

Lilienthal had a store in New York, of which the défendant Charles 
Drucklieb had been in charge for a few months, with goods and dues 
to the amount and value, in ail, of about $15,000, and perhaps much 
more. Thèse are claimed to hâve been bought for $100 and wages at 
a time when a judgment of $14,000 against Lilienthal in New York 
was impending. That the transaction was a sham is apparent, and 
the varions stories of the défendants about how it was carried on 
make this the more clear. Julius Drucklieb became a partner with 
Charles in the same store and with the same goods. The amount 
received by the défendants is not clear. The défendant Charles 
Drucklieb has, on légal proceedings, been compelled to pay over quite 
large amounts to other creditors of the plaintiff. He says, in his 
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testimony, tiiat he expended |3,100 in litigation about this, and had 
about $500 left from the whole, which would leave about $3,600 of 
avàils of the property conrerted to bis own use. No decree Ijeyond 
this can safely be made upon the évidence. The case should go to 
a master to ascertain the amount of property and daims received by 
the défendants, unless the plaintifE prefers a decree for this amount. 
Decree t<x plaintiff. 



BROWN et al. v. GKOVE et al 

(Circuit Court of Appeals, Fourth Circuit May 14, 1897.) 

No. 211. 

1. Equity Practice — Mastbr — Eepbkbncb Discrbtionart. 

Keference to a master to ascertain an amount due is diseretlonary wltli 
the court, and the détermination of the amount without such référence Is 
not error. 

a. WlTNBSS— PriVILBGBD COMMUNICATION— AtTORNET AND CLIENT. 

An attomey acting for a firm in completing arrangements for securing 
It by a trust deed for a Une of crédit to be allowed on goods to be ordered 
by the grantor is not disqualified from testlfying as to the negotiations lead- 
Ing up tp the deed by the fact that his f ee for drawlng It was paid by the 
grantor. 

8. Evidence— Contemporaneous Writinqs. 

Writlngs co.ntemporaneously executed by the parties to a deed of trust are 
admissible in évidence in a suit to enf orce the trust, for the purpose of sup- 
plementing the deed and eiplalnlng the real Intention of the pai-tles. 

4 Equity Jurisdiction— Comins into Equitt wxth CiiBAN Hands. 

A. agreed to glve crédit to B., who was financially emban'assed, in consid- 
ération of a deed of trust made by B., which, for business reasons, was exe- 
cuted to C, a clerk of A. In a suit to enforce the trust, field, that the dé- 
fense that complalnant dld not come into equity wlth clean hands had no 
application, there belng nothlng lllegitimate In the transaction; and that, in 
any event, the maxlm could not be Invoked by B., who had received the 
benefit of the transaction. 

5. Limitation op Actions — Deed op Trust. 

Under the statute of West Virginia, the perlod of limitation of actions to 
enforce a deed of trust glven as securlty Is 20 years. 

6. SaME— CONTRACT IN WrITINO. 

Under the statute of limitations of West Virginia (Code, c. 104, § 6), a debt 
evidenced by contemporaneous memoranda made by eaeh party to a deed of 
trust to secure the debt, as parts of the contract then made, and explainlng 
and llmltlng the deed, la a debt evidenced by contract In wrltlng, signed by 
the party to be charged, and therefore has 10 years to run. 

Appeal from the Circuit Court of the United States for the District 
of West Virginia. 

E. G. Smith, for appellant. 
John Bassel, for appellees. 

Before SEMONTON, Circuit Judge, and HUGHES, District Judge. 

SIMONTON, Circuit Judge. This case cornes up on appeal from 
the circuit court of the United States for the district of West Vir- 
ginia. The bill was. flled to enforce a deed of trust in the nature oî 
a mortgage of a lot of land in Clarksburg, W. Va. Smith, Brown 
& Co. were merchants doing business in the town of Clarksburg, 
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Their establishment was consumed by fire. They were not insured, 
and the firm became greatly embarrassed. Wood, Brown & Co. were 
merchants of Philadelphia, with whom this Clarksburg firm had 
had much dealing. They came to the assistance of the Clarksburg 
firm, and agreed, upon security, to sell them goods on crédit. The 
Philadelphia firm did not wish it to be published to the world that 
they were doing a large business with a firm so much impaired in 
crédit as the Clarksburg firm. And therefore it was agreed between 
the two flrms that the security should be executed to James A. 
Campbell, the head clerk of the crédit department of the Philadelphia 
firm. The Clarksburg firm, in the impaired condition of their crédit, 
did not wish published to the world the full extent of their liability. 
For this reason the deed of trust which was taken as security had 
this récital: 

"Whereaa, the parties of the flrst part [Smith, Brown & C3o.] hâve accepled 
a certain business proposition of James A. Campbell, of the city of Philadelphia, 
and State of Pennsylvania, by whIch he, sald Campbell, may, in case of acci- 
dent and mlsfortune, under liability for the parties of the flrst part, and the par- 
ties of the flrst part being wUllng to secure sald Campbell agaiust such liability 
and Icss, do for the considération aforesald," etc. 

This paper is dated 23d of July, 1888, but the transaction was not 
completed, and the deed was not recorded, until the 13th of October, 
1888. The negotiations were conducted by Mr. Bassel, who haa 
as his client the Philadelphia firm. In August, 1888, he received a 
note from one of the flrm of Smith, Brown & Co. in thèse words: 

"Philadelphia, Fa., Aug., 1888. 

"In considération and for a deed of trust this day executed by Smith, Brown 
& Co. In favor of James A. Campbell, of Wood, Brown & Oo., of Philadelphia, 
to secure sald Wood, Brown & Oo. agalnst loss by reason of selllng goods on 
open acc6unt to sald Smith, Brown & Oo., we hereby agrée to extend to Smith, 
Brown & Co. a Une of crédit up to thirty-flve hundred dollars, but not to ex- 
ceed this amount at any one time. 

"Mr. Bassel— Dear Sir: We thlnk this about what we will want from Wood, 
Brown & Co. in the way of a considération for the deed of trust. You will 
say to W., B. & Co. it is due S., B. & Oo. to hâve such a paper, and that you hold 
the deed of trust subject to their orders on recelpt of this paper. 

"Yours, truly, S., B. & Co." 

Thereupon Mr. Bassel prepared the formai mémorandum to be 
signed by the Philadelphia flrm, as foUows: 

"Philadelphia, Pa., Sept. 18, 1888. 

"Whereas, A. G. Smith, John W.' Brown, and Beeson H. Brown, composlng 
the firm of Smith, Brown & Co., of Clarksburg, West Virginia, on the 27th 
day of July, 1888, executed to John Bassel, as trustée, a deed of trust in favor 
of James A. Campbell; and whereas, the real purpose of sald trust was to se- 
cure the unâersigned, Wood, Brown & Co., agalnst loss by reason of the sale 
of goods to sald Smith, Brown & Co. upon crédit. In considération of the exécu- 
tion of the sald deed of trust: We hereby agrée to extend to the sald Brown & 
Co. a line of crédit to the amount of thlrty-five hundred dollars, but not to ex- 
ceed such sum at any one time. Wood, Brown & Co." 

The deed of trust was then delivered, and recorded in the proper 
office. The crédit was given, and the amount of indebtedness in- 
curred and now unpaid is |4,466.97. In the meanwhile Wood, Brown 
& Co. hâve become insolvent, and hâve made an assignment for the 
beneflt of their creditors, and this bill is flled by the assignée and by 
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James A. Campbell. The prayer of the bill, as bas been stated, is a 
foreclosure of this deed of trust, 

The défendants adopted three lines of défense: First, that the 
deed on ïts face déclares that it was to indemnify James A. Campbell, 
and no one else, and that Campbell has sustained no loss whatever 
through them; second, that the alleged agreement between the two 
firms was fraudulent and void, and that the complainants do not 
come ihto equity with clean hands; third, they plead the statute of 
limitations. The circuit court overruled ail of thèse objections, and 
gave judgment for the sale of the property, and for the application 
of the proceeds of the sale to the ascertained debt, with leave to 
enter judgment for any defleiency. The case is hère on assignment 
of errors covering thèse points, and also directed to the order of the 
court, which was made without any référence to a master, to ascer- 
tain the amount due. It is also assigned as error that the court 
admitted the testimony of Mr. Bassel, who, it is alleged, testifled 
to a privileged communication. 

With regard to the course of the court in dispensing with 
référence, tiiis was a matter wholly within its discrétion. A référ- 
ence is ordered when the court desires aid in coming to a conclusion 
of fact. But, if such conclusion can be reached without a référence, 
it need not be ordered. In the case at bar the amount claimed was 
represented by a short account, in no way complex. It was proved 
to the satisfaction of the court, and the conclusion was easily reached. 

Mr. Bassel was the attorney of Wood, Brown & Co. He was 
charged with the duty of completing the arrangement with respect 
to the security they required. Having reached a conclusion as to 
ail the terms of the agreement, he drew the deed of trust. The 
expense of drawing this deed was put upon the party who was 
obliged and benefited by the arrangement, — Smith, Brown & Co. 
They paid for the préparation of the deed |2.50. This did not dis- 
qualify Mr. Bassel from testifying as to the negotiations leading up 
to the deed, and to the memoranda in writing with regard to it 

The deed was made in favor of James A. Campbell. The évidence 
of contemporary writings was introduced, showing why the deed 
was drawn in his name, and showing also the exact relation of Mr. 
Campbell, in the contemplation of both parties, to the deed. He 
was the agent of Wood, Brown & Co., and the title to the property 
was put in his name for their use and protection. Thèse written 
memoranda, made contemporaneously with the deed, were clearly 
to explain and âx thèse ambiguous words used in it : "Whereas, the 
parties of the flrst part hâve accepted a certain business proposition 
from James A. Campbell." They distinctly show what Campbell's 
position and agency were, why the deed was made, and whom ail 
parties intended to protect by it. It will not do, therefore, for 
Smith, Brown & Co. to say that the deed was intended to protect 
Campbell alone, and that he has suffered no loss. Their own mém- 
orandum contradicts this position. There is no attempt hère to 
contradict or vary a written instrument. Writings entered into 
contemporaneously with the deed are introduced to supplément and 
explain that which evidently had not been fully expressed in the 
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written deed. It is clear that Campbell took that bénéficiai interes'; 
in the trust deed solely as agent ca* représentative of Wood, Brown 
& Co., and solely for their protection. This was the intent and 
purpose of ail parties to the transaction. Jones v. Indemnity Co., 
101 U. S. 622. 

The appellants press upon the court the application of the maxim, 
"Ex turpi causa non oritur actio." But there does not appear a case 
for the application of this wholesome maxim. Who comçlains of 
the transaction? There are no creditors before the court. As far 
as can be seen, no person whosoever, except tbe appellants, makes 
any objection to the deed. The parties seeking to shelter themselves 
behind the maxim intended to prevent fraud are the guilty partici- 
pants, who, by its use, seek to remain in enjoyment of what they 
now seek to show are illgotten fruits. See Jones, Mortg. § 629. 
Where, however, is the evil-doing in this case? AU persons who 
dealt with Smith, Brown & Co. were informed by the recorded deed 
that this part of their property was incumbered by a lien. The 
trustée named in the deed was a well-known citizen of the town in 
which the deed was recorded. Ail persons who are interested were 
put on notice by the deed, and could bave their inquiry answered 
by calling upon him. No man in business is obligea to expose ail 
the détails of his business. It is the universal practice for mer- 
chants to keep their own counsel, except as to those matters which 
the law requires to be disclosed. Courts hâve recognized the validity 
of mortgages kept from the record until the last moment of danger. 
Haas V. Sternbach (111. Sup.) 41 N. E. 51. We see no fraudulent 
conduct hère which can prevent a party from going into a court of 
equity and asserting his rights. 

The last question made by appellants is upon the statute of lim- 
itations. The statute does not prevent the enforcement of the deed 
of trust. It runs for 20 years against such an instrument. Camden 
V. Alkire, 24 W. Va. 674. Nor has the statute barred the debt. It 
is evidenced, as we hâve seen, in the contemporaneous memoranda 
made by each of the parties as parts of the contract then made, 
explaining and limiting the deed. It is, therefore, a contract by 
writing, signed by the party to be charged thereby, and it has 10 
years to run. Section 6, c. 104, Code W. Va. The decree of the 
circuit court permitting a decree for any balance that may be found 
due the complainants after a sale of the property is in accordance 
with rule 92 in equity. The decree of the circuit court is afflrmed. 
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(Circuit Court, S. D. New York. May 11, 1897.) 

Bill of Exceptions— Extension of Time— Obdbr Nunc pko Tunc. 

The circuit court has power to extend the tlme for making, flling, and 
serving a bill cf exceptions by an order entered nunc pro tunc as of a date 
before the expiration of the time allowed for the purpose, made after the 
expiration of the term at which the case was tried and judgment entered. 

Charles L. Kingsley, for plaintifl. 
L. G. Eeed, for défendant 
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LACOMBE, Circuit Judge. This is an application for an order 
nunc pro tune as of November 25, 1896, extending plaintiff's time to 
make, file, and serre a bill of exceptions nntil May 12tli. The case 
came to trial on October 21, 1896, and verdict was rendered in favor 
of défendant on October 26, 1896. The court, upon rendition of tbe 
verdict, gave plaintifif 30 days in which to make, file, and serve a bill 
of exceptions. , Judgment was entered, and notice of entry and filing 
was duly served on November 12, 1896. The time to take out writ 
of error will expire May 12, 1897. The time to make, file, and serve 
bill of exceptions expired November 25, 1896, and plaintiff's attor- 
neys hâve neglected to obtain any stipulation or to obtain any or- 
der of court extending such time. The counsel for défendant in er- 
ror interposes no objection to this application in the way of asking 
terms or conditions, nor does he seek to take any advantage of plain- 
tiflE's default, but in behalf of his client submits to the court the ques- 
tion whether, in view of the fact that the term at which the case was 
tried has long since expired, there is any power in the court to give 
the relief asked for. There are two jury terms of the circuit court 
in this district, beginning on the third Monday of October and first 
Monday of April, respectively. The provisions of section 914, Rev. 
St. U. S., do not extend to the means of revising a décision once 
made by the circuit court. The practice upon writs of errôr is to 
be regulated by the fédéral statutes, and the rules and practice of 
the fédéral courts. The only régulation of statute as to bills of 
exceptions is that contained in section 953 of the Revised Statutes, 
which has no référence to the point hère presented. 

Référence is made to Muller v. Ehlers, 91 U. S. 249; Bank v. El- 
dred, 143 U. S. 293, 12 Sup. Ct. 450; Morse v. Andersen, 150 U. 
S. 156, 14 Sup. Ct. 43; and Ward v. Cochran, 150 U. S. 597, 14 Sup. 
Ct. 230; and it is urged that the court has no power, after a term 
has expired, to extend the time for making, etc., bill of exceptions, 
even within the period allowed by statute for suing out a writ of 
error. Inasmuch as the exceptions were ail taken, noted by the 
judge, and reduced to writing at the trial, and the bill of exceptions 
is merely the convenient form in which they are reproduced for the 
court of review, such a hide-bound practice would often work great 
injustice. The décision in Chateaugay Ore & Iron Co., 128 U. S. 
544, 9 Sup. Ct. 150, has recognized a more libéral rule as applicable 
in this district, where, as the suprême court says, by Mr. Justice 
Blatchford, "the rules of the circuit court clearly contemplate pro- 
ceedîngs to perfect a bill of exceptions within the time limited by 
those rules, without référence to the expiration of a term." Since 
those rules expressly contemplate an enlargement of the time by 
the judge in a proper case, there is no reason why enlargement should 
not be made in this case, although the trial and judgment term has 
expired. The time to make, file, and serve bill of exceptions is ex- 
tended to and including May 12th. 
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PIRST NAT. BANK OF OHATTANOOGA, TENN., et al., ▼. RADFOBD 

TRUST OO. 

(Circuit Court of Appeals, Sixth Circuit. May 10, 1897.) 

No. 456. 

1. Fbdekal Courts— Jukisdiction—Citizbnship dp Moktgage Tkusteb. 

Where a trustée under a mortgage made to secure a séries of bonds re- 
fuses to foreelose after default, any holder of such bonds may flle a bill 
for the benefit of iiimself and ail others, and pray foreclosure, To such 
a bill the trustée holding the légal title to the mortgaged property is a 
necessary party, and may be made a défendant when he refuses to flle such 
blU himself. 

a. same. 

Where the bill shows no conflict between such a complalnant and the 
trustée, and where the bill is such a one as the trustée should himself hâve 
filed, the trustée will, for purposes of jurisdiction, be ranged on the same 
slde of the controversy as the complalnant. But, where the object of the 
bill filed by a beneficiary is to procure a decree excluding ail other bond- 
holders from the equal benefits of the mortgage, the trustée is properly an 
opposite party to the subject-matter of that controversy, and should, for 
purposes of jurisdiction, be rangea with the other défendants to' the suit. 
8. C0KP0R4.TB MoRTGAGBs—RBORaANizATiON— Substitution of Bonds— Elbo- 

TION. 

Mortgage bondholders of an insolvent corporation agreed to accept in 
lieu of their bonds other mortgage bonds, to be issued by a reorganized 
Company, but upon condition that ail other holders of the old bonds should 
agrée to a like exchange. Before ail other bondholders had so agreed, they 
received the new bonds, at the same tlme retaining the old ones until the 
assent of ail bondholders should be obtained. Such assent was not given, 
but they thereafter joined with other holders of the new bonds in declaring 
them matured for default of Interest, and in requiring the trustée to instl- 
tute foreclosure proceedings. Beld, that this was an élection to accept the 
new bonds and surrender the old, and that they were not thereafter entitled 
to the security of the old bonds. 

4. COBPORATIONB— ASSIONMBNT FOB BenBFIT OP CbBDITOBS— AsSIGNBB'S SaLB— 
LlABILITT OP PUBCHASÏÏBS. 

A corporation having made an assignment for beneflt of creditors, certain 
of its Iwndholders bought in a part of Its Personal property at the as- 
Bignee's sale. A.t this time a scheme of reorganlzation had been devised, 
by whlch a new company was to taie ail the property of the old one and 
Issue seeurities to its creditors. The purchasers at the sale and the as- 
signée, acting upon the assumptlon that ail creditors would agrée to the 
scheme, turned over the personal property purehased to the new company, 
the purchasers not paylng any part of the purchase price. Edd, that 
creditors who never assented to the reorganization were entitled to enforce 
payment of the purchase price for the purpose of discharging their clalms. 
•. Same— Absent ht Cbeditors to Bborgahization. 

Creditors of a corporation which has made an assignment for benefit of 
creditors release their rights under the assignment when they consent to a 
plan of reorganization, and accept bonds of the reorganized company in 
payment of their claims. 

Appeal from the Circuit Court of the United States for the Eastem 
District of Tennessee. 

The Hughes Lumber Company, a corporation organized under the law of 
Tennessee, and doing a maniifacturing business at Chattanooga, issued its 
Interest-bearing bonds, to the extent of $200,000, secured by a mortgage upon 
its real estate, maehinery, etc., to R. M. Barton, Jr., as trustée. Ten of thèse 
bonds, each for $1,000, were pledged by it to the Radford Trust Company, a 
corporation organized under the law of the state of Virginia, aa collatéral 
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securlty for an Indebtedness of about an eqnal amount due to It by the Hughes 
Lumber Company. This Indebtedness bas not been discharged, and default 
bas been made In the payment of Interest on the bonds so held, in conséquence 
of which the principal of the bonds bas matured, under a provision of the 
mortgage. This Barton mortgage, as we shall designate It, was executed 
Oetober 22, 1890. On the 26th of December, 1890, the same corporation made 
a deed of gênerai asslgnment to the défendant M. H. Ward, whereby it con- 
veyed Its equlty of rédemption in the property eonveyed to Barton, and ail of 
its other assets of every lîind, for the equal benefit of ail Its creditors. On the 
same day D. W. Hughes, président of the Hughes Lumber Company, and a 
large owner of its stock, also made a gênerai deed of asslgnment to M. H. 
"Ward, whereby he eonveyed ail of bis Indivldual assets for the equal benefit 
of ail his creditors. Subsequently Mr. Hughes proposed a plan for the sét- 
tlement of the debts of both the Hughes Lumber Company ttnd himself, and 
a reorganizatlon of the business of the corporation. This plan involved the 
organizatlon of a new corporation, wbich should assume the debts of both him- 
self and the old corporation, by givlng to such creditors its own mortgage bonds 
In substitution for the bonds of the Hughes Lumber Company, and In dis- 
charge of the Barton mortgage and of the t'v^o assignments made to Ward; 
such bonds to be secured by a flrst mortgage upon the combined assets of the 
Hughes Lumber Company and of himself, vchich for this purpose should be 
eonveyed to the new corporation. The combined indebtedness of the two 
debtors aggregated about $250,000. Bonds to this amount, secured as men- 
tioned, were to be exchanged for the bonds of the Hughes Lumber Company, 
to the estent outstanding, and the surplus applied In the paying ofC of debts 
not protected by such bonds, but which were entltled to the securlty provided 
by the assignments to Ward. This plan was submltted to a number of cred- 
itors, Including appellants, who regarded It with favor, and jolned In recom- 
mending its acceptance by ail. Pending communication with creditors, Ward, 
assignée, brought to public sale the property eonveyed to hlm under the gên- 
erai assignments of the Hughes Lumber Company. At that sale the real 
estate and the manufactnring plant of the Hughes Lumber Company were 
sold, subject to the Barton mortgage, for the sum of $450. A large quantity 
of lumber and other materlal belonging to the same corporation, and not em- 
braced in the Barton mortgage, were sold for $11,889.57. The successful bid- 
der for both properties was J. F. Loomis. The évidence establishes tbat the 
purchase was made by Loomis as the agent for appellants, and that their pur- 
pose In buying in the property was to promote the scheme of settlement and 
reorganizatlon which had already been accepted by a large proportion of the 
creditors interested. It was believed that ail would assent finally, and that 
it was désirable that the property should be kept together, so that when the 
assent of ail was received the property could be eonveyed .to the new corpora- 
tion, and the plan carried ont. No part of the purchase money was ever paid 
to Ward, who subsequently, at the instance of Loomis and those for whom 
he acted, eonveyed the property so sold to the Hughes Bros. Manufacturing 
Company, the new corporation organized under the plan of settlement above 
detailed. Mr. Loomis' account of the purchase of this property is as follows: 
"The purchases were made for T. G. Montagne, président of the First National 
Bank, O. B. Stivers, cashier City Savings Bank, and the Loomis & Hart Man- 
ufacturing Company. I purchased them as trustée for the above-mentioned 
parties. I did not pay anything on thèse purchases. It was the understand- 
ing that Mr. Hughes was to make some arrangement with ail of his creditors 
by which they were to take bonds Issued on the plant and material, and on 
Mr. Hughes' indivldual property. When this arrangement was made, I was 
to deed back the property to Hughes Bros. If the arrangement was not made, 
I was then to handle the property for Mr. Montague, président, Mr. Stivers, 
cashier, and the Loomis & Hart Manufacturing Company. I understood Mr. 
Hughes had made such an arrangement with his eompany, and I deeded back 
the property, except what had been sold, to him, and the net proceeds of ail 
sales that had been made by me." "Q. Did not T. G. Montague, président of 
the First National Bank, 0. B. Stivers, cashier of the City Savings Bank, 
and the Loomis & Hart Manufacturing Ctimpany ail consent to your trans- 
ferrlng said property baek to Hughes Bros. Manufacturing Company, or 
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Hughes Bros? And is It not also a fact that they knew you were not receiv- 
Ing anything for it, and were they not t» take bonds of Hughes Bros. Manu- 
facturing Company for thelr debtsî A. I so understood that thèse parties ail 
consented to my deeding the property back to Hughes Bros. The Loomis & 
Hart Manufaeturing Company dld agrée to take bonds of the Hughes Bros, in 
settlement of thcir daim. Cannot answer as to other parties." Ward's dépo- 
sition Is not in this record, but, from exhlblts and other évidence, it appears 
that he conveyed thls property to D. W. Hughes, or to the Hughes Bros. Man- 
ufaeturing Company, in promotion of the scheme of settlement, and wlthout 
recelving the purchase price bid by Mr. Loomis, ppotecting hlmsélf by an In- 
demnifying bond made by Hughes and some of his friends. 

The original bill was filed by the Kadford Trust Company, as a creditor of 
both the Hughes Lumber Company and D. W. Hughes, and entitled to the 
beneûts of the Barton mortgage and of both the assignments made to Ward, 
for the purpose of forecloslng the Barton mortgage and of wlnding up the 
assignments to Ward for the beneflt of ail such creditors as had not waived 
the beneflt of those Instruments by accepting the liability of the new corpora- 
tion In exchange for the obligations of the lumber company. That bill was 
filed against the Hughes Lumber Company, the Hughes Bros. Manufaeturing 
Company, R. M. Barton, trustée under the mortgage of the Hughes Lumber 
Company, H. C. Beck, trustée under the mortgage of the Hughes Bros. Man- 
ufaeturing Company, M. H. Ward, assignée under the two gênerai assign- 
ments mentioned, and a number of others liable upon commercial paper trans- 
ferred to the complainant by the Hughes Lumber Company either for value 
received, or as collatéral for the debts of that corporation to the complainant. 
September 22, 1893, on application of complainant, a temporary receiver was ap- 
polnted to take possession of the property embraced In thèse instruments. This 
appointment was subsequently made permanent. By an amended bill, filed 
October 5, 1893, other défendants were brought in; among them being the appel- 
lants, the First National Bank of Chattanooga, G. H. Jarnagin, assignée of the 
City Savlngs Bank, and the Hart & Loomis Manufaeturing Company. After 
setting out the transactions we bave stated, the bill, as amended, avers that, 
wlth the exception of complainant, every holder of bonds secured by the Barton 
mortgage had aceepted bonds of the Hughes Bros. Manufaeturing Company 
secured by a mortgage embracing the identical property conveyed to Barton, 
In addition to other property included In the assignments to Ward, and insists 
that thereby ail such beneficiarles hâve estopped themselves from claiming any 
beneflt undér the Barton mortgage. It further insists that never having ac- 
eepted bonds of the Hughes Bros. Manufaeturing Company, nor assented to 
the conveyances made by Ward to that company, it is entitled to hâve the 
Barton mortgage foreclosed, and thç assignments to Ward elosed up, and the 
proeeeds, as far as necessary, appUed in payment of Its debts against the 
Hughes Lumber Company and against D. W. Hughes. The complainant fur- 
ther inslsted that ail creditors who had assented to this reorganization scheme, 
and aceepted the new securlty provided by the mortgage made by the ne'w 
corporation, had waived the beneflt of the gênerai assignment made by the 
Hughes Lumber Company and D. W. Hughes, and that complainant was enti- 
tled to enforce said assignments for its benefit and that of other gênerai cred- 
itors who had not agreed to this plan of reorganization. To this end, this 
amended blU asserted the right of complainant, in behalf of itself and ali other 
creditors who had not aceepted the bonds of the corporation, or assented to the 
acquisition of the property covered by the several conveyances in trust men- 
tioned above, to follow and recover ail such property, and compel its applica- 
tion exclusively to the payment of the demands of creditors who had not 
waived the benefit of the said several trusts, or, if such property eould not be 
found or recovered from those into whose hands it had come, the right to hold 
Ward liable personally for the value of the property so lost to the trust was 
asserted, and proper relief prayed. Other facts necessary to an understanding 
of the case will appear in the opinion. 

Upon a final hearing the circuit court deereed as follows: (1) That com- 
plainant was entitled to a decree foreelosing the Barton mortgage. (2) That 
complainant was the only holder of bonds secured under that mortgage who 
had not aceepted the new securlty provided by the moi-tgage made by the 



572 80 FEDERAL REPORTER. 

Hughes Bros. Mannfaeturing Company, and was therefore the only beneflciary 
entitlëd to ilook to that seeurity. (3) That gênerai creditors of the Loomis & 
Hart Company and of D. W. Hughes, who assented to the conveyance by 
Ward of the property asslgned to him, and who had accepted the bonds of the 
Hughes Bros. Manufacturlng Company, thereby waived the beneflt of said 
assignments, and that only such creditors aa had not elected to take such bonds 
as a substltute for thelr clalms were entltled to share In the proceeds arising 
from the sale of the property so assigned to Ward. (4) That the persons bid- 
ding in the property of the Hughes Lumber Company at the sale made by 
Ward should be requlred to pay to the receirer the prlce they agreed to pay, 
which should be flrst applied in the payment of the clalm of creditors secured 
by aald assignments who had not assented to the reorganlzation scheme. 
From this decree the First National Bank of Chattanooga, the Hart & Loomis 
Manufacturing Company, and G. H. Jarnagin, assignée of the Oity Savings 
Bank, hâve perfected appeals and assigned errors. 

Wheeler & McDermot, E. Y. Chapin, E. M. Dodson, and Wbite & 
Martin, for appellants. 

Grarnett Andrews and Wm. L. Frierson, for appellee. 

Before TAFT and LURTON, Circuit Judges. 

LUBTON, Circuit Judge, after making the foregoing statement of 
facts, delivered the opinion of the court. 

Before considering the merits, there is a preliminary question for 
considération, involving the jurisdiction of the circuit court to pro- 
nounce any decree in this cause. The jurisdiction of the court seems 
ne ver to hâve been brought to the notice of the court below until 
after an amended and supplemental bill had been flied by complain- 
ant, and the cause about ready for hearing. In considering this ques- 
tion of jurisdiction, we shall therefore consider the status of the cause 
as it appears upon both the original and amended bills. If the court 
had jurisdiction at the time a motion was flrst made to dismiss for 
want of jurisdiction, and had jurisdiction when it entered the de- 
crees appealed from, it is of no moment, on this record, how long it 
had had jurisdiction, or at what prior stage of the cause it was ac- 
quired. In Eailroad v. Ketchum, 101 U. S. 289-298, a like objection 
was made at a late stage of the cause, and the court said : 

"For the purposes of this appeal, we need not Inquire when the circuit court 
flrst got jurisdiction of this suit. It is suflacient if it had jurisdiction when the 
decree appealed from was rendered. As no .objections were made by the par- 
ties in the progress of the cause to the right of the court to proceed, and the 
decree, when rendered, was consented to, It is enough for the purpose of this 
appeal If the record shows that, when the consent was acted on by the court, 
jurisdiction was complète. Consent cannot give the courts of the United States 
jurisdiction, but It may bind the parties, and waive prevlous errors. If, when 
the court acts, jurisdiction has been obtained." 

The sole complainant in the original bill was the Badford Trust 
Company, a corporation of the state of Virginia. The défendants 
were ail citizens of the state of Tennessee, or of states other than 
Virginia. One of thèse défendants was R M. Barton, Jr., who was 
made a défendant as trustée under the mortgage securing the bonds 
issued by the Hughes Lumber Company, which was a corporation of 
the state of Tennessee. Barton, the trustée, was also a citizen of 
Tennessee. The appellants now insist very strenuously that Barton, 
as trustée, should, for purposes of jurisdiction, be classed on the same 
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side of the controversj as the complainant, and that, when the par- 
ties are thus arrangea, we will havé a cause where citizens of Ten- 
nessee are npon both sides of the case, and the Jnrisdiction of the cir- 
cuit court must therefore fail. Whiere the jurisdiction of the United 
States court is dépendent alone upon diversity of citizenship, the 
parties should be arranged with référence to the real controversy pre- 
sented by the pleadings, and not according to the arbitrary arrange- 
ment of the pleader. Thls is well settled in the adjudications of this 
court. Pittsburgh, 0. & St L. Ky. Ck). v. Baltimore & O. E. Co., 
22 U. S. App. 359-366, 10 0. C. A. 20, and 61 Fed. 705; Shipp v. Wil- 
liams, 22 U. S. App. 380-385, 10 0. C. A. 247, and 62 Fed. 4; Sait 
Co. V. Brigel, 31 U. S. App. 666, 14 0. C. A. 577, and 67 Fed. 625. 
But what is the subject-matter of the real controversy presented by 
the original and amended bills of the complainant? In Kailroad v. 
Ketchum, 101 U. S. 289, the court said, touching this classification of 
the parties with référence to the real controversy, that: 

"Por the purpose of jurisdiction, the court tiad power to ascertaln the real 
matter in dispute, and arrange the parties on one side or the other of that dis- 
pute. If, in sueh arrangement, it appeared tliat those on one side were ail 
citizens ot différent states from those on the other, jurisdiction might be enter- 
tained, and the cause proceeded wltb." 

In the case last cited the bill was a foreclosure suit brought by 
Ketchum, a holder of bonds, against the mortgagor and the trustées 
under the morlgage. The complainant and the trustées thus made 
défendants were citizens of the state of New York. The mortgagor 
was a corporation of Missouri, and the suit was brought in one of the 
circuit courts of the United States for the Eastern district of Mis- 
souri. The jurisdiction was wholly dépendent upon ail the parties 
on one side of the controversy being citizens of différent states from 
those on the other. As the parties were arranged by the pleader, 
this diversity did not exist, and there was no jurisdiction. It ap- 
peared, however, that the trustées were necessary parties, because 
the légal title to the mortgaged property was in them, and they were 
made défendants because, doubting their authority, they had de- 
clined to institute foreclosure proceedings. There were no averments 
in the bill indicating any antagonism between the trustées and the 
beneflciaries under the mortgages. "The complainants," said the 
court, "commehced the suit to get donc just what the trustées, if they 
had been willing to proceed, might hâve donc. Whatever he did was 
for the trustées, and in their behalf , and he really had no power to do 
more than they might hâve done if they had been so inclined." The 
court therefore held that there was no antagonism between the com- 
plainant and the trustées, who should therefore be arranged on the 
same side of the real dispute with the complainants, which gave juris» 
diction and enabled the court to proceed with the cause. The aver- 
ment of the amended bill touching the refusai of Barton to foreclose 
the mortgage made to him was in thèse words: 

"K. M. Barton, Jr., the trustée, not only declined and neglected to advertise 
and sell the property covered by said trust deed, but complainant avers that 
he had definitely and positively determined and declined to joln as a patty 
brlnging said suit; that he had ta fact, for reasons persoiial to hlmself, and 
baving no référence to thls cause, or to giving this court jurisdiction thereof. 
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posltlvely and deflnltely determined not to «;ecute the trust, and to hâve noth- 
Ing to do as trustée with the matters and trusts created by sald deed; that 
he had reaehed this détermination before he was aware that this suit would 
be brought, and before his connection therewith; that he did this, not for the 
purpose of giving this court jurisdiction, but that this conduct would hâve been 
the same under any and ail eireumstaiK;es, and, as before stated, for reasons 
Personal to sald trustée, and whlch were, In his judgment, Imperatlve, and con- 
clusive on him." 

If the only object of complainant's bill had been to foreclose the 
Barton mortgage, such an averment as to the reasons moving Barton 
in his refusai to institute such a proceeding would be insufflcient fo 
show any real antagonism between the complainant and himself as 
trustée, and would bring the case within the facts of Railroad t. 
Ketchum and Shipp y, Williams, elsewhere cited, and require that the 
complainant and Barton should be treated as on the same side of the 
real controversy, which, in the case supposed, would hâve been the 
mère question of the foreclosure of the mortgage, — a controversy 
wholly with the mortgagor. But complainant's bill, as amended, 
was not a simple foreclosure bill. It was full of averments attack- 
ing the right of any beneflciaries thereunder, save itself, to share in 
the beneflts of the common security; alleging that, with the consent 
of ail other holders of bonds, the mortgaged property had been con- 
veyed to another newly-organized corporation, and bonds of this new 
corporation, secured by a mortgage on same property, accepted in 
exchange for those secured by the conveyance to Barton. Thèse 
averments involved a dispute as to the right of Barton to foreclose 
the mortgage for the beneiit of any beneflciary other than complain- 
ant, and involved an insistence that if he did foreclose, or if fore- 
closure should resuit from judicial proceedings, the- proceeds arising 
from the sale of the mortgaged property should be paid exclusively 
to complainant, to the estent necessary to satisfy its bonds. Thus, 
the controversy was not only as to the foreclosure of the mortgage, 
but as to the right of complainant to be paid to the exclusion of ail 
others. Clearly, this was a dispute in which Barton, as trustée for 
ail beneflciaries, must stand in antagonism to the exclusive claim set 
up by a single beneflciary, and should not be treated as upon the 
same side. The bill was not one which could hâve been properly 
prosecuted by him, and complainant cannot be said to be doing just 
what Barton might hâve done had he been willing to proceed, nor that 
what complainant did by flling such a bill was done for the trustée 
and in his behalf. ]!Teither was the liability of the mortgagor to the 
complainant unquestioned, for it appears that its right to hold the 
bonds in its possession, or to proceed against the mortgaged property 
for their satisfaction, was also disputed. If this contention of the 
mortgagor should be sustained, the mortgage was satisfied, and the 
trustée had no power to foreclose. To a bill flled for the purpose of 
preventing ail other holders of bonds from participating in the bene- 
flts of a common security, and for the purpose of establishing com- 
plainant's right to the bonds it held, and of procuring a decree ap- 
propriating that security to its exclusive benefit, the trustée was a 
necessary party défendant. Though the trustée thus made défendant 
may hâve been under no duty to actively participate in a controversy 
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between beneficiaries, yet his attitude was properly that of a défend- 
ant whose right to exécute the trust for the equal beneflt of ail was 
denied, and made a subject of judicial controversy. Appellants hâve 
called attention to the fact that Barton is one of the counsel flling 
this bill, and this, they say, évidences his friendly attitude to com- 
plainant. Barton's attitude as counsel for complainant is clearly one 
of active antagonism to the rights claimed by ail the other benefi- 
ciaries, and is one which he could not hâve assumed in his character 
as trustée. He was acting with proper judgment in refusing, as trus- 
tée, to champion the claims which he may well présent, as counsel, 
after throwing ofif the responsibilities of trustée. 

We come now to the merits of the cause. The principal question 
arises upon the error assigned to so much of the decree as excludes 
the First National Bank of Chattanooga and G. H. Jarnagin, assignée 
of the City Savings Bank of Chattanooga, from participating in the 
proceeds arising from a foreclosure of the mortgage to Barton. Both 
of the appellants who complain of this part of the decree were large 
creditors of the Hughes Lumber Company and of D. W. Hughes. 
The National Bank held, as collatéral security foi* its debts, bonds of 
the Hughes Lumber Company aggregating $75,000; and the City 
Savings Bank, for a like purpose, held bonds amounting to f50,000. 
In the création and management of thèse large debts, the National 
Bank was represented by its président, T. G. Montague, and the 
City Savings Bank by its cashier, C. E. Stivers. The Hughes Lum- 
ber Company was largely owned by its président, D. W. Hughes, who 
seems to hâve involved his personal crédit in its business, and to hâve 
completely controUed the affairs of the corporation. After the exé- 
cution of the Barton mortgage, and after the gênerai assignments of 
both the corporation and D. W. Hughes to Ward, as assignée, Hughes 
made a struggle to extricate himself and his corporation, by the 
scheme of organizing a new corporation, which should take ail the 
property of the old, and ail of his individual estate, and assume ail 
liabilities of himself, as well as of the Hughes Lumber Company. He 
believed, as did many of the creditors, that the combined property 
of the corporation and himself would furnish ample security for an 
issue of 1250,000 in bonds, and that thèse bonds would be accepted by 
the holders of the Barton bonds, and other «reditors who had only 
the security afforded by the assignments to Ward in satisfaction of 
their debts. A meeting of creditors was accordingly held, and this 
scheme was indorsed. A circular letter was signed by Montague and 
by Stivers, representing thèse two banks, and by several other cred- 
itors, and was sent to such creditors as had not been présent, solicit- 
ing their assent to the plan. The great mass of creditors did assent, 
and agreed to accept the new bonds in satisfaction of their claims, 
and to surrender the security afforded by the Barton mortgage, and 
by the assignments to Ward. But before ail had assented the new 
corporation was organized, and Ward, through the active co-opera- 
tion of thèse two banks and others, was induced to convey the assets 
vested in him to the new company. This conveyance was not joined 
in by Barton, and was therefore subject to the lien of his mortgage 
upon the real estate and machinery of the Hughes Lumber Company. 
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A mortgage was placed on the property thus obtained, and the bonds 
of the new corporation issued, to the extent of $250,000. Those 
bonds were at once offered to the creditors of the old company and 
of D. W. Hughes in substitution for the securities they held, and 
were accepted by many unconditionally. When Hughes sought to 
obtain from thèse twp banks the Barton bonds held by them, and to 
substitute for them the bonds of the new corporation, he was met by 
the demand that ail other hoMers of such bonds must first agrée to 
the plan of settlement, and that the Barton mortgage should be can- 
celed. To meet thiâ diflaculty, it was agreed that the banks should 
take the new bonds conditionally; the condition being that the old 
bonds should be retained until ail other holders of such bonds had 
agreed to accept the new security, and the Barton mortgage had been 
canceled. 

It has been argued that thèse new bonds were accepted and re- 
ceived only as additional security to that afforded by the Barton 
mortgage and by the assignments to Ward, and were to be received 
in substitution for the old security only when ail beneficiaries had 
accepted the plan ôf settlement, and when the Barton mortgage had 
been canceled, and that they are entitled to the beneflt of both securi- 
ties, the condition upon which they were to surrender one never hav- 
ing been performed. This contention is not supported by the facts 
and circumstances found in this record, nor can we believe that either 
Mr. Montagne, who acted for the National Bank, or Mr. Stivers, who 
represented the Savings Bank, mean to hâve their évidence inter- 
preted as supporting such a proposition, That thèse appellants 
should, under any circumstances, obtain an additional security to that 
afforded them by the Barton mortgage and the Ward deeds of trust, 
except upon condition that they should surrender the Barton bonds 
and the beneflt of the Ward assignments, is utterly inconsistent with 
the whole scheme of settlement which had been presented by them. 
That they were unwilling to give up the Barton bonds until others 
had done so is quite reasonable. But it is equally clear that, until 
they did agrée to surrender the Barton bonds, they could obtain 
no title to the bonds of the new corporation. A considération of 
the whole évidence leads us to the conclusion that each of thèse 
banks accepted thèse «new securities as a substitute for the old 
bonds, subject to the condition that ail other holders of the old issue 
of bonds should agrée to a like exchange of securities, and that the 
old or Barton bonds were retained until this condition had been com- 
plied with. Thèse were the facts as reported by Spécial Master Ew- 
ing, and were the facts as found by the court below. 

The document signed by D. W. Hughes under date of June 1, 1891, 
pledging, among other collaterals, 48 of the bonds of the Hughes 
Bros. Manufacturing Company to the City Savings Bank to secure 
the indebtedness which had been theretofore secured by the bonds 
of the Hughes Lumber Company and other collaterals, is not hostile 
to this conclusion. The indebtedness secured by the pledge of June 
1, 1891, were the same debts theretofore secured by a pledge of the 
bonds of the Hughes Lumber Company, together with certain shares 
of stock in an electric lighting company, and by certain notes secured 
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by a deed of trust upon the indiyidual propçrty of p. W. Hughes. 
The instrument by which Hughes piedged the bonds of. the new cor- 
poration also included the shares aad notes before piedged, and makes 
no mention of the old bonds which had been held in plèdge thereto- 
fore. A fair inference froin thi^ omission to pledge the old bonds 
would be that the new bonds were substituted for the old, the pledge 
in other respects being identical yfith the former security held by that 
bank. The fact that the old bonds were suffered to remain in the 
possession of the bank after this new pledge alone supports the con- 
clusion that the new bonds were not açcepted unconditionally. The 
condition upon which thèse banks were tp accept the new bonds in 
exchange for the old bas never been coniplied with. One holder of 
such bonds never did accept the new bonds, and that holder is the 
complainant. Unless, therefore, thèse banks which took the bonds 
conditionally hâve done something to change their situation, they 
may well stand upon their rights as holders crf the Barton bonds, and 
participate with complainant in the proceeds of a foreclosure; for 
they hâve obtained no title to the new bonds, and no right to retain 
them. Clearly, appellants had the power to waive this condition, 
and might do so by any act which clearly indicated an élection to 
hold and enforce the new bonds. They could not hold both classes 
of bonds, and could not enforce one mortgage without abandoning 
the other. While appellants were thus in possession of both sets 
of bonds, with the right to détermine which they would rely upon, 
the complainant ûled, its original bill. That biil had for its prin- 
cipal object, as we hâve heretofore stated, the foreclosure of this 
Barton mortgage for the exclusive behefit of such holders of bonds 
as had not elected to accept the bonds of the new corporation in 
satisfaiction thereof, and alleged, on information and belief, that ail 
holders of such bonds, other than complaiûant, had elected to receive 
bonds of the new company in satisfaction of their claims. This bill 
was flled July 4, 1892. On the Ist day of September, 1893, the hold- 
ers of the bonds issued by the Hughes Bros. Manufacturing Company 
joined, under a provision of the Beck mortgage, in a déclaration ma- 
turing the principal of said bonds for nonpayment of interest, and 
requiring H. 0. Beck, the trustée, to take steps at once to foreclose. 
This instrument was signed by both thèse appellants, and was duly 
delivered to the trustée. On the 20th of September, 1893, the First 
National Bank flled an original bill in a chancery court of the state 
against the Hughes Bros. Manufacturing Company and H. C. Beck, 
trustée, for the purpose of foreclosing the mortgage to Beck for the 
beneflt of ail holders of bonds secured thereunder. Upon the same 
day a bill was flled in the same court by Jamagin, assignée for the 
City Savings Bank, to foreclose both the mortgages to Barton and 
Beck; claiming priority for the former, but praying to be allowed 
the beneflts of the latter in case the court should détermine that com- 
plainant was not entitled to claim under the Barton mortgage. As 
this last-mentioned bill sought only alternative relief under the Beck 
mortgage, we do not attach importance to it as évidence of an élec- 
tion tp hold the bonds of the Hughes Bros. Manufacturing Company. 
80 F.-87 
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No clearer évidence of an intention to claim under the Beck mort- 
gage and as a holder of the bonds of the Hughes Bros. Manufac- 
turing Company could be imagined than was evidenced by joining 
in the déclaration maturing the principal of those bonds, and re- 
quiring the trustée to institute foreclosure proceedings. ■ It was an 
act to which no doubtful meaning could be attached, and was a dis- 
tinct élection to accept the new bonds and surrender the old. It 
was an assent and an acceptance utterly inconsistent with the sub- 
séquent rétention of the old bonds, for the title of both banks to 
the new bonds was dépendent upon the surrender of the old bonds, 
for which they were a substitute. For appellants it is said that 
this acceptance was made under mistake of fact, and that it was 
3one under the belief that ail other holders of old bonds had ac- 
cepted the new. There is no évidence that they were misled, and 
no satisfactory évidence that they acted under any mistake of fact, 
or that they were ignorant of the refusai of the Radford Trust Com- 
pany to accept the new bonds. It is true that neithèr of thèse 
banks had then been made parties to the bill of complainant, but 
that bill was pending in a court of record, and the Hughea Lumber 
Company and Barton, as trustée, were parties. That they were ac- 
tually ignorant of the pendency of that bill is not afBrmatively alleged 
or shown, and the circumstances were such that the slightest in- 
quiry of the trustée would hâve resulted in full information. The 
légal effect of acceptance was known to them, and they are not to 
be now excused upon the mère suggestion that they acted in igno- 
rance of the attitude of the co;mplainant. The subséquent flling of a 
bill to foreclose the Beck mortgage by the national bank is only fur- 
ther évidence of acceptance, though the déclaration of maturity, with 
notice to Beck, was in itself conclusive of that fact. Under the cir- 
cumstances under which appellants held possession of thèse bonds, 
they were put to an élection. They were obliged to aflSrm or dis- 
afflrm the plan of settlement. They knew ail the facts touching 
that settlement, and it rested with them to détermine whether they 
would accept the new bonds or hold on to the old. The notice to 
Beck was a conclusive exercise of the right of élection, and a waiver 
of ail right to look to the Barton mortgage, or to hold on to the Bar- 
ton bonds. This élection to hold and rely upon the bonds of the 
Hughes Bros. Manufacturing Company as a substitute for the bonds 
of the Hughes Lumber Company operated as a payment of'the lat- 
ter bonds, and a release of the security provided by the Barton mort- 
gage. Central Trust Co. v. Cincinnati, J. & M. Ry. Co., 58 Fed. 500. 
The case of Robb v. Vos, 155 U. S. 13, 15 Sup. Ct. 4, is a case where, 
under circumstances of much greater hardship, a party was held to 
the conséquences of an élection. The principles upon which that 
case rests are those which govem this. Union Trust Co. v. Illinois 
M. Ry. Co., 117 U. S. 435-470, 6 Sup. Ct. 809, also présents a case 
of the acceptance of bonds secured under a junior mortgage in sub- 
stitution for bonds issued under an earlier mortgage, where the court 
held that acceptance worked a cancellation of the earlier mortgage, 
and held the parties to their agreement. The decree, in this respect, 
must be aflirmed. 
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The next question is as to so much of the decree as required appel- 
ants to pay to the receiyer the sum c>f 111,889.57, being the amount 
of the bid made by them, through J. F. Loomis, at the sale by Ward, 
assignée, of lumber and material included in the gênerai assignaient 
made by the Hughes Lumber Company, As before stated, this 
material was not covered by the Barton mortgage, and its proceeds 
were properly distributable among ail the creditors of the assignors. 
The facts show that appellants, through Loomis, as their agent, be- 
came the absolute purchasers of this lumber, etc., at the price of 
$11,889.57. Loomis says that their understanding with him was 
that, if the creditors ail agreed to the plan of reorganization, the 
purchase should inure to the equal beneflt of ail, and the material in 
that event would be transferred to the new corporation. If that 
plan fell through, then he says he was to manage the transaction for 
the exclusive beneflt of those he represented. It is évident that, 
if ail interested under this deed of assignment had agreed to accept 
the proposed arrangement, there would hâve been no necessity for 
paying the price of this lumber to Ward or any one else. The ac- 
ceptance of the obligations of the new corporation in substitution of 
the benefits provided by this assignment would hâve operated as a 
release and satisfaction of this deed of trust. In that event the pay- 
ment of the price to Ward, and receiving it back again, would hâve 
been an idle ceremony. But neither Ward nor appellants waited 
the acceptance of this plan by ail. TJpon the supposition that ail 
would assent to the plan, Ward, by direction of D. W. Hughes and 
appellants, turned this lumber and material over to the new corpora 
tion, or to Hughes for the new corporation, without requiring th«> 
payment of the purchase money, and without any other considération 
than the supposed consent of ail concerned. We hâve already stated 
the character of the relief sought by the amended bill of the Radford 
Trust Company by reason of this state of facts. After the appoint- 
ment of C. E. Stivers as permanent receiver under the bill and 
amended bill of that corporation, the Rogersville National Bank, a 
large gênerai creditor of both the Hughes Lumber Company and D. 
W. Hughes, and one of the défendants brought in by the amended 
bill of the Badford Trust Company, flled a pétition and cross bill in 
the principal cause, in which, by permission of the court, the receiver 
joined, setting out the facts concerning this sale of lumber by Ward, 
and seeking relief on account thereof against Ward personally, and 
against J. F. Loomis and appellants by reason of their participation 
with Ward in a breach of trust. Upon ail the pleadings and proof, 
the court below held Ward liable "to account to the nonassenting 
creditors of the Hughes Lumber Company for the price of the prop- 
erty sold by him for which the purchasers had not paid," but also 
held that appellants, as purchasers, should be first liable, and Ward 
only in the event the purchase price was not paid by them. The 
court further held that the fund thus realized should be distributed 
among the creditors secured by the assignment of the Hughes Lum- 
ber Company who had not accepted the bonds of the Hughes Bros. 
Mauufacturing Company in payment of the claims against the orig- 
inal corporation. We see no error in this decree of which appellants 
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can complain. They boaght this property at the public sale held bj 
Ward as assignée. They agreed to pay for it the sum of $11,889.57. 
They hâve not done so. In reliance upon the supposed willingness 
of ail parties interested, they hâve sitfEered the property to pass into 
the possession of the Hughes Bros. Manufacturing Cîompany. That 
Company has used it up, or otherwise disposed of it. It cannot now 
be recovered by Ward, or by the creditors entitled to it. That ap- 
pellants did this in reliance that ail parties would accept the bonds 
of the new corporation for their debts, and thus release the assignée 
from liability to account for the trust assets, is no défense as against 
the demands of creditors who did not waive their rights under the 
assignment to Ward. The liability of appellants for the priée agreed 
to be paid is clear. This purchase price, or the proceeds of the 
sale, stands in the place of the property assigned, and is properly 
distributable among such creditors as hâve not waived their right 
to enforcé this assignment. The great majority of the creditors se- 
cured under this gênerai assignment hâve accepted the bonds of the 
new corporation, and rely upon the mortgage made by the new cor- 
poration as a substitute for the Barton mortgage and the assignment 
to Ward. They thereby elected to take a security inconsistent with 
that flrst provided. The effect of this exchange of obligations and 
securities was to release this assignment, as far as they were inter- 
ested therein. This left it in force, however, as to ail who refused 
to accept the plan of settlement. The principle involved is pre- 
cisely that which controlled the décision in regard to the release of 
the Barton mortgage. There is no room for distinguishing between 
the effect of such an élection as a release of the assignment to Ward, 
and an élection on like facts which we hold to operate as a release 
of the Barton mortgage. Complainants now hold the bonds of the 
Hughes Bros. Manufacturing Company, secured by a mortgage upon 
its plant and realty, as security for the payment of their debts. The 
acceptance of thèse bonds operated as a release of the assignment to 
Ward, as well as a release of the mortgage to Barton. The sugges- 
tion that appellants are entitled to relief as against the Hughes Bros. 
Manufacturing Company, and to priority of satisfaction out of the 
mortgaged property Of that corporation, by reason of its use of this 
lumber without paying for same, is a question not made in any plead- 
ing, or raised by any assignment of error. Touching it we express 
no opinion, as it should not be decided until presented in some 
proper pleading, to the end that other creditors of that corporation 
may be heard. The decree ol the circuit court must be afQrmed. 
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FIRST NAT. BANE OP CERBDO et al. t. SOClEa'Y FOR SAVINGS et al. 

(Circuit Ciourt of Appeals, Fourth Circuit May 14, 189T.) 

No. 221. 

L Jdbisdiction of Fbdbbal Cibcuit Courts — Mandamus to Lbvt Tax— In- 

JUNCTION. 

A fédéral circuit court Issued a mandamus requlring the county court to 
levy a tax to pay a judgment agalust the county. Certato inhabltants of the 
town flled a bill in a state court to enjoln the levy on property In the town, 
claimlng that such property was not subjeet to the claim upon which the 
judjgrment was based. This injunction suit was then removed by défendants 
to the fédéral court. Held, that the latter court had jurisdlctlon thereof, as 
It Involved the enforcetnent of a judgment of a fédéral court acting under 
the fédéral laws and constitution. 
8. CoTJNTiKs — Invamd Road Imfkotkmbnt Bonds — Judgmbnt fob Monbt 
Had and Received— Exemption of Town Propbktt. 

A town charter exempted the Inhabitants from county road taxes. Bonds 
issued and sold by the county for road improvements were subsequently 
declared invalid, but a judgment was rendered against the county as for 
money had and reeeived, for the amount pald in by the purchasers of the 
bonds. To enforce thls judgment, a mandamus was Issued requirlng the 
levy of a tax to pay the judgment, whereupon certain Inhabitants of the 
town sought to enjoin the levy as to thelr property. Beld, that the exemp- 
tion In the charter dld not avall ownefs of town property, as the judgment 
was against the whole county for money which It was bound to retum ta 
the judgment creditors. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of West Virginia. 

John H. Holt, for appellants. 
Frank B. Enslow, for appellees. 

Bef ore GOFF and SIMONTON, Circuit Judges, and HUGHES, Dis- 
trict Judge. 

SIMONTON, Circuit Judge. This case cornes up on appeal from 
the circuit court of the United States for the district of West Vir- 
ginia. The bill was flled originally in the circuit court for Wayne 
county, state of West Virginia. The complainants are citizens and 
taxpayers of the town of Ceredo, situated in Wayne county, and the 
défendants are the Society for Savings, a corporation of the state of 
Ohio, the countj court of Wayne county, and the sheriff of that 
county. The prayer of the bill is for an injunction against thèse 
défendants forbidding them from levying a tax upon the taxable prop- 
erty within the town of Ceredo, in obédience to the exigency of a writ 
of mandamus issued out of the circuit court of the United States for 
the district of West Virginia, and directed to the said county court, 
instructing it to levy a tax on the taxable property of the county for 
the purpose of paying a judgment of the fédéral court against the 
county. 

The facts of the case are thèse: The town of Ceredo was incor- 
porated by an act of the législature of West Virginia passed the 23d 
of February, 1866. By the twenty-eighth section of this act it is 
declared that the said town and taxable persons and property therein 
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shall be exempt from ail expansé and liability for the construction or 
repair of roads or bridges within said county, but outside the cor- 
porate limits of said town, provided, however, that the said town shall 
keep its streets and alleys in good order, and provide for its own 
poor. This proviso has been fulfilled by the authorities of the said 
town from the date of the incorporation to this time. Between the 
years 1880 and 1884 the county court of Wayne county issued certain 
coupon bonds of the county for the purpose of constructing and re- 
pairing bridges and roads in the county. The whole issue was talien 
up by the Society for Sayings, and the money therefor paid into the 
treasury of the county. The question of the issue of thèse bonds was 
nèver submitted to a vote of the people of the county, and their 
validity was attacked on that ground. The circuit court of the United 
States for the district of West Virginia, upon the case made, held 
that the bonds were illégal, null, and void; but the court further 
held that, inasmuçh as the county received from the Society for Sav- 
ings the money for the bonds ex aequo et bono, the society was en- 
titled, at the hands of the county, to the return of the money as for 
money had and received. The case having been taken to the suprême 
court of the United States, this décision of the circuit court was af- 
flrmed by a divided court. Judgment was entered accordingly in 
the circuit court, and a mandamus was sued out directed to the coun- 
ty court to levy a tax on the taxable property of the county for the 
purpose of paying this judgment. The county court wais proceeding 
to obey this mandamus, and thereupon the complainants flled their 
bill in thé State court seeking an injunction against the levy upon 
so much of the taxable property of the county as was within the cor- 
porate limits of the town of Ceredo. They rely upon the exemption 
in the charter of the town above quoted. The cause having been re- 
moved into this court, they set up the same exemption, and they also 
deny the jurisdiction of the court. 

As this second ground lies at the threshold it will be considered 
first. No motion to remand the cause has ever been made. This 
delay would defeat the right to remand in some instances. French 
V. Hay, 22 Wall. 244. But, as the objection goes to the jurisdiction 
of the court, it must be met and decided. The objection is that the 
complainants and the county court, as well as the sheriff of Wayne 
county, défendants, are ail citizens of the state of West Virginia, 
and, tiiere being no separable controversy, this court has no jurisdic- 
tion. But the proceeding is brought to enjoin a mandamus issued 
out of the circuit court of the United States. Mandamus is the reme- 
dy that court must adopt for the collection of a judgment against the 
municipal corporation. Riggs v. Johnson Co., 6 Wall. 166; Cass Oo. 
V. Johnston, 9.5 U. S. 360; U. S. v. New Orléans, 98 U. S. 381; Smith 
V. Bourbon Co., 127 U. S. 105, 8 Sup. Ot. 1043. This proceeding is in 
the nature of an exécution. The rights of the parties to the judg- 
ment in respect of its subject-matter are fixed by its rendition. City 
of Chanute v. Trader, 132 U. S. 210, 10 Sup. Ct. 67. This being so, 
the proceeding in the state court involves the enf orcement of a judg- 
ment of the United States circuit court, acting under the constitu- 
tion and laws of the United States, and it is, therefore, a question 
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arising under that constitution and those laws, and so witMn the 
jurisdiction of the fédéral court, 

The other objection is this: The judgment is a liabillty created 
by the county court for the purpose of building and repairing the 
roads and bridges of the county outside the limits of the town oi 
Oeredo, and from such liability the town is exempted by its charter. 
No mandamus to aid in the collection of the judgment against a mu- 
nicipal corporation can be limited in its mandate only by what the 
judgment itself déclares. Harshman v, Knox Ck>,, 122 U, S. 306, 7 
Sup. et. 1171. The rights of the parties to the judgment in respect 
to the subject-matter are, as has been said, flxed by its rendition. 
City of Chanute v. Trader, supra. The judgment in the enforcement 
of which the mandamus opérâtes as an exécution is against the county 
of Wayne, — the whole county. The subject-matter of the judgment 
is money of the Society for Savings in the hands of the county, which, 
ex œquo et bono, does not belong to the county, but which the county 
must return to the Society for Savings. It is not money applicable 
to the construction and repair of roads and bridges. It is money not 
disposable by the county at ail. The only connection the county has 
witii it is the duty and obligation to return it. Under thèse circum- 
stances, the exemptions in the charter of the town cannot avail to 
protect the town of Ceredo from its share in the liability of the coun- 
ty, — a liability adjudged against the county without qualification. It 
has been urged at the bar that this exemption in the charter of the 
town of Ceredo has been repealed by chapter 43 of the Code of West 
Virginia. On this point no opinion is expressed. Nor is any opinion 
expressed upon the right of the town of Ceredo in some other pro- 
ceeding to adjust such equities as may exist between it and the re- 
mainder of the county. It is enough to say that on the case made 
hère the complainants below (appellants hère) are not entitled to the 
injunction prayed for. The decree of the circuit court is afQrmed. 
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(Circuit OoTirt,'W. D. Pennsj Ivanla, December 12, 1895.) 

1. Equitt Jurisdictioiî— Bili. to Recovbr Oïl Wells— Légal Remédies. 
In Pennsylvania, equity has no Jurisdiction of a blll to restraln the opéra- 
tion of oU wells, or the taliing of oll therefrjm, where the complainant's 
tltle Is purely légal, the respondent is solvant, anJ there are neither compU- 
cated accounts nor such irréparable Injury as warrants Interférence by In- 
junction. The substantial purpose of such a blll belng to recover possession 
of the wells, the remedy by ejectment, alded by writ Of estrepement under 
the State etatutes, Is full and adéquate. 

i SAMB— DiSCOVBRT. 

Dlscovery Is not, ordlnarlly, an Independent ground of équitable relief, 
and where a blll présents no other ground for Interférence equity wlU not 
take jurisdiction merely because dlscovery Is prayed for. 

Knox & Eead and J. H. Beal, for complainants. 
R. W. Cummins, for défendant. 
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BtTFFESTGTON, District Judge. Oh December 18, 1894, Eliza 
Erskine, a citizen of the state of Ohio. filed this bill in equity against 
tlie Porest Oil Oompanj, a corporation of tlie state of Pennsyl- 
vania, setting forth, inter alia, that William Crawford died in 1846, 
and by his will bequeathed a certain farm in Washington county, 
Pa., to his son Matthew Crawford and to his children; that Mat- 
tbew died on September 30, 1894, and the complainant was one of 
his 13 children; and that since his death the respondent company 
entered on said farm, and took possession of four producing oil 
wells, and of the oil since produced therefrom. The bill prayed 
ûrst for an injunction to restrain respondent from entering on the 
premises, from interfering with the wells, from carrying away the 
oil or removing any taachinery, tools, or ûxtures from the premises. 
It also prayed for a receiver, for an account, discovery, and gên- 
erai relief. The contention of complainant is that by the will 
Matthew Crawford took aji estate for life only, with remainder to 
his then and aiter born children. The answer alleged the will 
Tested no estkte whatever in the children, but did vest the fee in 
Matthew; that on the death of his father, Matthew accepted the 
devise, entered into and retained sole and exclusive possession of 
the farm until March 20, 1892, when the Woodland Oil Company 
entered thereon to operate for gas and oil, as assignée of ■ a lease 
made by Matthew Crawford on December 4, 1890, for it and 33 
acres adjoining, to T. J. Vandergrift, in considération of $500 cash 
and one-eighth of the oil to be produced thereon for three years, 
or "as much longer as oil and gaa is found in paying quantities 
thereon"; that Matthew Crawford, at the time of giving the lease, 
claimed to be the sole and absolute owner of the premises; that the 
company began drilling a well about March 20, 1892, and obtained 
oil in paying quantities about June 24, 1892; that between then 
and Novembei* 8, 1894, it drilled three other wells, ail of which 
produced and are likely to produce oil for some time; that in said 
opérations it had expended $30,000; that Matthew Crawford, up to 
the time of his death, received his one-eighth royalty; that on No- 
vember 27, 1894, the Woodland Company assigned the leasehold to 
the respondent company; that since the death of Matthew Craw- 
ford the royalty has beén run to a suspense account in the pipe 
line, because the heirs or devisees of Matthew Crawford could not 
agrée to whom it was coming. It also alleged complainant had full 
knowledge of the lease and the opérations thereunder, that she 
never made any objections, that the bill shows no case for equity, 
and prays such beneflt as though the bill were demurred to. On 
April 22, 1895, pétitions for intervention as parties complainant were 
flled by flve other children of Matthew Crawford and the children 
of a sixth one, deceased, and the same day, on motion of complain- 
ants' counsel, no objection being made by respondent, it was or- 
dered "that the said petitioners, and each of them, hâve leave, and 
leave is hereby granted to them, to intervene in this suit for their 
own interests and the interests of those whom they represent, and 
to that end to appear in the suit in the same manner and with like 
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effect as if they were named in the original bill as plaintiffs having 
or claiming an interest in the matter therein in controversy." 

Assuming, for présent purposes, that, by the will of his father, 
Matthew Crawford took a life estate in the land, and his children 
took in remainder, and assuming the jurisdiction of the court is 
not ousted by the intervention of the additional parties, whose rés- 
idence or citizenship is not stated, and who represent separate un- 
divided interests in the land other than that of Mrs. Erskine, the 
original complainant, the paramount question still remains, is the 
case one of équitable jurisdiction? Assuming the complainants took 
in remainder the undivided seven-thirteenths of the land, yet the fll- 
ing of the bill found the respondent in sole, exclusive, and adverse 
possession of it under claim of title, and such possession dating back 
to a time prior to the right of entry of complainants, and the alleged 
title having its origin in the grant of the holder of a prior freehold 
estate, namely, Matthew Crawford, the life tenant While the biU 
does not, in words, pray to acquire possession of the wells, yet in sub- 
stance and effect that is its purpose. It seeks to restrain respond- 
ent from operating the wells or taking the oil, and thèse acts are, 
where oil and gas are concerned, the essential attributes of possession. 
The suprême court of Pennsylvania, in the case of Gas Co. v. DeWitt, 
130 Pa. St. 250, 18 Atl. 724, after discussing the peculiar character 
of gas and oil and their production, say: "The one who controls the 
gas [the subject-matter of the case before it] — has it in his grasp, so to 
speak — is the one who has possession in the légal as well as in the 
ordinary sensé of the word." A bill, then, which in substance would 
deprive one in possession of everything which constitutes possession, 
whatever it is in name, is in fact one to divest possession, or what is 
known as an "ejectment bill." In Messimer's Appeal, 92 Pa. St. 169, 
a bill was flied by parties claiming an undivided fourth in an oil lease 
and well against parties in possession. The respondent admitted 
complainants' title to an undivided eighth, and denied it as to the 
other eighth. Complainants did not ask to restrain respondent from 
operating the well, but prayed for a receiver and an accounting. In 
Bustaining a decree dismissing the bill for want of grounds of eqiiita- 
ble relief, the court say: "The case presented on bill and answer is 
simply the ordinary case of property claimed by one party (plaintifl) 
in the possession of another party (défendant). It is a mère eject- 
ment bill, and there is nothing to give a court of equity jurisdiction." 
Such conclusion is in accord witihi other Pennsylvania cases. See 
Long's Appeal, 92 Pa. St. 179; Coal Co. v. Snowden, 42 Pa. St. 488; 
Gloninger v. Hazard, Id. 389. In the fédéral courts the Une between 
law and èquity, and consequently between légal and équitable rights 
and remédies, has been sharply deflned, and strictly observed. The 
provision of the constitution vesting judicial powers "in cases in law 
and equity • ♦ ♦ between citizens of différent states" recog- 
nizes the distinction. A constitutional amendment insures the right 
of trial by jury "in suits at common law when the value in controversy 
fihall exceed twenty dollars," and the sixteenth section, of the judiciary 
act of 1789 provides "that suits in equity shall not be sustained in 
either of the courts of the United States in any case where plain, ade- 



686 80 FEDERAL REPORTER. 

quate, and complète remedj' may be had at law." And to such length 
hâve thèse provisions been extended that it has been held (Allen v. 
Car Oc, 139 U. S. 662, 11 Sup. Ct. G82): "ïï the court, in looking at 
the proofs, found none of the matters which would make a proper case 
for equity, it would be the duty of the court to recognize the fact, and 
give it eflect, though not raised by the pleadings nor suggested by 
counsel." And rightly se, for we are hère dealing with the constitu- 
tional right of the citizen, and, as was said by Mr. Justice Campbell in 
Hipp V. Babin, 19 How. 278, "whenever a court of lave is compétent 
to take cognizance of a right, and has power to proceed to a judgment 
which affords a plain, adéquate, and complète remedy, without the 
aid of a court of equity, the plaintifE must proceed at law, because the 
défendant has a constitutional right to a trial by jury." 

Applying that principle to the case in hand, what hâve we? There 
can be no doubt that the title claimed by Mrs. Erskine is a purely légal 
one. There is no trust relation between her and the respondent. 
She need call to her aid no équitable principles to establish or en- 
force her title. If it exists, it is created whoUy and solely by a writ- 
ten instrument accessible to ail parties. Being purely légal, as dis- 
tinguished from équitable, it can be established and enforced in a 
court of law. Nor are any spécial grounds for equity interférence 
shown; there are no complicatedaccounts; and, moreover, the liability 
to account at ail is incidental to and dépendent upon the prior ques- 
tion of title. Discovery is prayed for in the bill. But, apart from 
the fact that the proofs disclose no call for such relief, it is to be noted 
that ordinarily discovery is not an independent ground of relief, but 
is incidental to and dépendent on other grounds. Hare, Disc. §§ 6- 
8, and Story, Eq. PL § 331. Nor can the bill be sustained on the 
ground of avoiding a multiplicity of actions. Certain it is the original 
complainant was entitled to maintain ejectment for her undivided 
interest, and the act of April 13, 1807 (1 Brightly's Purd. Dig. p. 636, 
§ 4), nrovides for the joinder of tenants in common in actions of eject- 
ment in this state. Nor is the taking of the oil from the wells, under 
the facts of this case, to be adjudged such an irréparable injury as in 
some cases might warrant the interférence of a court of equity by in- 
junction. The respondent is concededly solvent, and the proofs 
tend to show that by the taking out of the oil on this tract it is 
prevented from being drawn away and taken out by other wells on ad- 
joining lands. Moreover, in pending actions of ejectment the Penn- 
sylvania statutes provide, by writ of estrepement, for ail protection of 
land in litigation from spoliation. 

After careful considération, we are of opinion complainants' title is 
wholly a légal one, that ample remedy exists at law, that there are no 
spécial facts or circumstances in this case calling for the exercise of 
équitable jurisdiction, and that the bill is an ejectment one. With 
a disposition on our part to, if possible, retain jurisdiction to dispose 
of the case by construing the will, and end the controversy between 
the parties, we are unable to do so. The cases of Hipp v. Babin, 19 
How. 278, Whitehead v. Shattuck, 138 U. S. 146, 11 Sup. Ot. 276, and 
others that might be referred to, block the way to a fédéral court as 
suming jurisdiction of what is in substance and real purpose an eject- 
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ment bill. If our conclusion in tliis regard is correct, the construc- 
tion of the will of William Crawford must be passed upon in another 
case, and the propriety of our abstaining from any expression of our 
views thereon is apparent. A decree will be prepared dismissing 
this bill for want of jurisdictio;i, and without préjudice. 



HATDBN T. OHEMIOAL NAT. BANK, 

(Circuit Court, S. D. New York. May 15, 1897.) 

Nationai. Banks— Insolvenct — Remittances. 

Remlttances made by a national bank to Its correspondents, In the ordl- 
nary course of business, before the comrûlssion of apy act of insolvency, are 
net vold under Rev. St. § 5242, though the bank is In fact insolvent at 
the time, and is closed by the bank examiner before the remittances are 
actually received by the correspondent banka. 

Edward Winslow Paige, for plaintifl. 
George H. Yeaman, for défendant. 

WHEELEE, District Judge. The ReTÎsed Statutes (section 5242) 
provide, in relation to national banks: 

"Sec. 5242. Ail transfers of the notes, bonds, bllls of exchange, or other évi- 
dences of debt, owlng to any national banklng association, or of deposits to 
Its crédit; ail assignments of mortgages, sureties on real estate, or of judg- 
ments or decrees in its favor; ail deposits of money, bullion, or other valuable 
thing for its use, or for the use of any of its shareholders or credltors; and 
ail payments of money to elther, made after the commission of an act of in- 
solvency, or In contemplation thereof, made wlth a View to prevent the ap- 
plication of its assets in the manner prescribed by this ohapter, or with a vlevr 
to the préférence of one creditor to another, except In payment of its circu- 
latlng notes, shall be utterly null and vold." 

The Capital National Bank of Lincoln, Neb., had an account of 
remittances and drafts with the défendant in New York, varying 
from day to day. January 18, 1893, the account on the books of 
the défendant was overdrawn |84,486.19. On that day the Schuster- 
Hax National Bank of St. Joseph, Mo., remitted by mail |2,000 to 
the défendant for the crédit of the Capital National Bank. On the 
19th the Packers' National Bank of . South Omaha, Neb., remitted 
to the défendant $5,000 for the crédit and advice of the Capital Na- 
tional -Bank, and the Capital National Bank remitted a package of 
15 items of varions sizes amounting to Ç815.79, another of 32 amount- 
ing to 12,935.60, and the account on the books of the défendant stood 
overdrawn $40,807.43. On the 20th the Capital National Bank re- 
mitted a package of 27 items amounting to $735, and probably on 
the 21st it remitted another similar package amounting to $833.(i4, 
and the account stood on the books of the défendant overdrawn $25,- 
515.32. On the 22d, Sunday, the bank examiner took possession of 
the Capital National Bank and it went into liquidation. On the 
23d the défendant received the remittances of $2,000 of the 18th, and 
of $5,000, $815.79, and $2,935.60 of the 19th, and of $735 of the 
20th, which it credited to the Capital National Bank, and it re- 
ceived notice by telegraph from the bank examiner of the suspen- 
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sion; and on the 24tli it received the remittance of $833.64, which 
it likewisé creditedj aad which left the account overdrawn $13,317.94. 
The piaintifl is the receiver of the Capital National Bank, and this 
suit la brbnght to recover the amount of thèse remittances received by 
the défendant on the 23d, |11,486.39, and that received on the 24th, 
$833.64, as having been transferred by that bank contrary to the stat- 
ute. 

That the Capital National Bank had been insolvent for a long 
time next before thèse remittances is amply made to appear, and, 
if the prohibition had been made to turn upon insolvency, thèse trans- 
fers would unquestionably be void, and the défendant accountable 
for the proceeds; but the transfers would be as unquestionably good 
except for the stature, and only those made af ter an act of insol- 
vency, or in contemplation thereof, are by that avoided. Tîll after 
thèse remittances the Capital National Bank was carrying on its 
business of banking in due course, without any act of insolvency 
shown to hâve been committed, and they were a part of that busi- 
ness, which was stopped by the bank examiner because of the bank's 
State of insolvency, and not because of any act arising from that 
State. Ultimately, but for this interposition, the bank must hâve 
been driven to such acts, but how soon cannot now be told. The 
transfert were complète when the remittances were mailed to the 
défendant, and must be considered as having been made in due course, 
and in continuation, of lawful business, and not in contemplation of 
committîng any act of insolvency. Thèse transactions were like the 
ordinary business of such a bank, done over the counter in the usual 
way, and for character they are to be compared with the transactions 
of such business, which seem to be valid. Roberts v. Hill, 23 Blatchf. 
312, 24 Ped. 571. 

The answer prays that, should an account be ordered, the piaintifl 
be decreed to pay to the défendant the amount due from the Capital 
National Bank, and such a decree is insisted upon in argument. That 
prayer in the answer would probably be insuflBcient for any afiBrm- 
ative relief to the défendant, but, whether so or not, the défendant ia 
not entitled to anything from the plaintifE but its dividend, which 
cannot be decreed now. Bill dismissed. 



BOSTON & M. K. R. et al. v. GRAVE5S et al. 

(Circuit Court, S. D. New York. May 26, 1897.) 

Abatkmbkt ASb StiBvivAi. OF Actions— CoBPORATiOîis—MiscowDncT of Of- 

FICBR8. 

The liabiUty impoeed by the statutea of Maryland (Code Pub. Gen. Laws, 
art. 23, §§ 67, 69) on the dlrectors and offlcers of a corporation who déclare 
dlvldends renàering the corpioratlon Insolvent or Impairing Its capital, or 
who make loans to stockholders, la not a UablUty for wronga to property 
righta and Interests, such that the cause of action therefor survives agalnat 
the représentatives of a deceased dlrector or ofS.cer, under tho statutes of 
New ïork (2 Rev. St N. Y. p. 447, % 1). 

John S. Melcher, for plaintifls. 
William B. Hornblower, for défendants. 
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WHEELER, District Judge. The Code of Public General Lawa 
of Maryland provides (article 23, § 67): 

"If the trustées, managers or dlrectors of any Buch corporation shall déclare 
and pay any dividend when the corporation Is insolvent, or any dlvldend the 
payment ot wWch -would render It Insolvent, or would dlmlnlah the amount of 
the capital stock, they shall be Jolntly and severally llable for ail the debts of 
the corporation then exlstlng, and also for ail that shali thereaf ter be oontracted 
whlle they shall respecHvely continue In office, even although the whole amount 
of the capital of said corporation has been pald In." 

And section 69: 

"No loan of money shall be made by any snch corporation to any stoekholder 
therein; and if any such loan shall be made to any stoekholder the officer or 
offlcers who shall make it, or who shall assent thereto, shall be jointly and 
severally liable for ail the debts of the corporation contrac:ted before the making 
of the said loan to the estent of double the amount of thè said loan." 

The laws of the state of New York provide (3 Bev. St. p. 447, § 1) 
that actions survive: 

"(1) For wrongs done to the property rights or interests of another, for which 
an action might be maintained agalnst the wrongdoer, such action may be 
brought by the person Injured, or, after his death, by bis executors or admin- 
istrators, against such wrongdoer, and after his death against his executors or 
adminlstrators, in the same manner and wlth the like effect In ail respects as 
actions founded upon contracts." 

And by Code Civ. Proc. § 1837: 

"An action may be maintained as prescrlbed in thls article against the sur- 
vlvlng husband or wife of a décèdent, and the next of kln of an intestate, or 
the next of kin or legatees of a testator, to recover to the éxtent of the assets 
paid or distributed to them for a debt of the décèdent upon which an action 
might hâve been maintained against the executor or adminlstrator." 

And by section 1843: 

"The helrs of an intestate and the helrs and devisees of a testator are re- 
spectively llable for the debts of a décèdent arising by simple contract or by 
epecialty to the eztent of the estate; interest and right in the real property 
which déscended to them ûrom or waa eftectually devised to them by the dé- 
cèdent" 

The bill in this case sets forth the formation and existence of such 
a corporation at Baltimore, by the name of the American Casualty 
Insurance & Security Company of Baltimore City; that Henry W. 
Slocum, Sr., of Brooklyn, N. Y., viras a stoekholder in and director of 
that corporation; that as such director, with other directors, he 
violated section 67 of that article of the Code of Maryland by declar- 
ing a dividend when the corporation was insolvent, and section 69 
by making loans to stockholders to a large amount, and afterwards 
died, leaving a will by which he devised a large amount of real 
estate, and bequeathed a large amount of personal estate, to the de- 
fendant Henry W. Slocum, Jr., who has received the same by distribu- 
tion under the will; that the orators are creditors of the corpora- 
tion, and bring this bill in behalf of themselves and ail other creditors 
against Henry W. Slocam, Jr., among others, to reach the property 
of the testator now so held by him. The case has now been heard 
on his demurrer to the bill, and the question is whetho", under thèse 
laws of New York, where this suit is brought, the cause of action sur- 
vives against the executors of his testator, and can be enforced 
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against him, so as to reach this property, real and personal, receired 
by him under the will. Under thèse statutes of NeA^; York, no ac- 
tions survive except such as are for wrongs to property rights and 
interests. Neither of thèse sections of that article of the Maryland 
Code extend to or cover any wrong done to any property of the 
plaintifls, or would give them any right of recovery against Henry W. 
Slocum, Sr., for anything else than his personal conduct, as director, 
in the management of the corporation, without référence to any 
amount of the property of the corporation to be aflected, or making 
the right of recovery proportion^ to the amount. Tlie cause of 
action is of entirely a personal character, depending entirely upon 
the Personal conduct of the director, as such, in creating the liability. 
The conséquences of this conduct may effect a right of recovery which 
would resuit in property to the plaintiffs, but the action is not found- 
ed upon any such effect to any other property than such as may 
be acquired by such a recovery. In such cases, under similar stat- 
utes, the cause of action would not seem to survive. Eead v. 
Hatch, 19 Hck. 47; Winhall v. Sawyer's Estate, 45 Vt. 466; Za- 
briskie v. Smith, 13 N. Y. 322; Stokes v. Stickney, 96 N. Y. 323; 
Hegerich V. Keddie, 99 N. Y. 258, 1 N. E. 787; and Witters v. Foster, 
23 Blatchf. 457, 26 Ped. TS7. Upon thèse authorities, without at- 
tempting to cite ail, or nearly ail, of those that bear upon this ques- 
tion, the bill, which sets out no other ground of action against Henry 
W. Slocum, Jr., seems to be insuiHcient. Demurrer sustained. 



FISHER et al. v. GRAVES et al 

(Circuit Court, S. D. New York. May 25, 189T.) 

CORroRATiONs— Liability of Dibectohs, 

A director of a corporation is not liable for the miseonduct of co-dlrectors, 
not partlclpated in by him as a wrongdoer, and a bill which seeks to fix 
upon a director liability for négligent acts of the boai-d, but does not 
charge him personally wlth any neglect, charging only neglect by the 
board of dlrectors, without mentioning him, and alleging that Information 
showing the character of their acts was accessible to ail the dlrectors, is 
Insufflclent. 

Camillus G. Kidder, for plaintiffs. 
William B, Hornblower, for défendants. 

WHEÉLËE, District Judge. This suit is like that of Raiiroad 
Co. V. Graves, 80. Fed. 588, as to the making of loans to stockholders 
of the American Casualty Insurance & Security Company of Bal- 
timore- City, except that the plaintiffs are alleged to be so receivers 
and assignées of the property and rights of action of the corporation 
as to represent it; and the bill also allèges great loss to the corpo- 
ration by reason of thèse loans, and: 

"Seventeenth, That the said loans, and éach thereof, wére not only Illégal, 
and in direct contravention of the statutes of sald state, and expressly pro- 
hibited by the charter of sâid corporation, as has been hereinbef ore set forth, 
but the same constituted investments of the corporate funds which were un- 
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Buitable to its business, unreasonably hazardous, insnfflclently secured, and 
eueh as no ordlnarily prudent man, eitdeaTorJng consclentiously to diseharge 
his duties as director of a corporation, would or could bave sanctioned or ap- 
proved, and that tbe facts with resp^ect thereto, and establishing the Impro- 
prlety, in a commercial sensé, thereof' were eitlier directly known to, or were 
readily accessible to, ail of sald directors, Includlng sald défendants and said 
Henry W. Slocum, and could hâve been ascertalned by them by the exercise 
of such reasonable vigilance and actlvity as was imperatively demanded of 
them by their obvions obligation as such directors." 

This case bas also now been heard upon the demurrer of the de- 
fendant Henry W. Slocum, Jr. 

The same considérations by which the cause of action in that case, 
upon the statute quoted there, did not survive, apply also hère; and 
for the same reason the cause of action, so far as created by the 
statutes, is also held not to survive hère. But, upon the allegationa 
hère, a wrong to the property of the corporation by négligence of 
some of the directors in making the loans resulting in loss is alleged; 
and the question hère is whether such a wrong is so alleged, as to the 
director Henry W. Slocum, Sr., as to survive against his estate, and 
be chargeable upon his estate and property distributed to the défend- 
ant Henry W. Slociun, Jr. This part is like a common-law action for 
the négligence of this director, At common law one director does 
not seem to be liable for the misconduct of co-directors not partici- 
pated in, as a wrongdœr, by him. Briggs t. Spaulding, 141 U. S. 
132, 11 Sup. Ot. 924. In that case, Mr. Chief Justice Fuller said: 

"They cannot be held responsible for losses resulting from the wrongful acts 
or omissions of other directors or agents, unless the loss Is a conséquence of 
their own neglect of duty, elther for failurc to supervise the business with at- 
tention, or in neglecting to use proper care In the appointment of agents." 

The allégation against the director Henry W. Slocum, Sr., quoted 
from the bill, does not charge him personally with any neglect in 
either of thèse respects, but merely charges neglect by the directors, 
without mentioning him, and, as to him, says they were either known 
to, or readily accessible to, ail of the directors, including him, and 
could hâve been ascertained by them by the exercise of such reason- 
able vigilance and activity as was demanded of them by their ob- 
ligation as directors. This form of allégation does not even charge 
knowledge, but only that the facts could hâve been ascertained by 
the exercise of reasonable vigilance. This seems to be far short of 
any allégation of such négligence on Ms part as would make him 
liable. Therefore the bill allèges nothing as to this part of the case 
calling for any anewer by the défendant Henry W. Slocum, Jr. De- 
murrer sustained. 
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LOUDON V. SPELLMAN. 

(Circuit Court of Appeals, Elghth Circuit Aprll 12, 1897.) 

No. 773. 

1. TAX SAIBS — FORPEITURES— Bkdbmption fhom Statb. 

The statute of Arkansas (Sand. & H. Dig. § 4596) relatlng to rédemption 
of lands forfelted for nonpayment of taxes, by application to the commls- 
Bloner ôf state lands, applies only to lands which remain in the hands of the 
State, and not to those which hâve been sold or donated by the state. 

S. Samb-^Kedemption frôm Donbb or Purohaser. 

The statute of Arljansas (Sand. & H. D'Jg. § 2595) providing that no 
action shall be malntalned for the reeovery of lands forfeited for nonpay- 
ment of taxes against a purchaser or donee of the state, wlthout a previous 
affldaVit bf tender to such person of the amount of taxes pald and the value 
of Improvements made by him, does not apply where a bill In equity is 
flled for the rédemption of lands by one clalming an undivlded share thereof . 
In auch a case a tender is Impracticable, and the rlght must be determined 
qpon équitable principles. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Arkansas. 

Charles Cummings Collins and 0. S. OoUins, for appellant. 
Samuel R Allen, for appellee. 

Before SANBORN and THAYER, arcuit Judges, and LOOHREN, 
District Judge. 

LOOHREN, District Judge. The bill of complaint in substance 
allèges that complainant is the owner in fee of an undivided âve-ninths 
of the tract of 80 acres of land described in the bill, deriving his title 
from his grajadfather, who died testate in 1841, and through the com- 
plainant's mother, who was one of the devisees under the will of the 
grandfather, and heir of another devisee, and who died in 1873, when 
tiie complainant was less than two years old. The bill also avers the 
sale of the land to the state of Arkansas, June 10, 1873, for the de- 
linquent taxes of 1872, amounting, with penalty, to |43.20, which sale 
is alleged to hâve been void, because it included a tax for interest on 
levée bonds, assessed at 16 cents per acre, instead of being assessed 
upon a valuation of the land, as required by the constitution of the 
state of Arkansas, and because of irregularities stated. It avéra 
also that the county clerk, after expiration of the period of rédemption, 
certifled the tract to the state land commissioner, who placed the 
same on record, and offered it for sale or donation, as the property of 
the state, and that on December 18, 1875, one J. Redwood procured 
a certificate of donation of said tract from the land commissioner, and 
made proof of improvements, and obtained a donation deed of the 
tract in due f orm ; and that after his death his heirs transf erred their 
title and the possession of the tract to défendant, who bas since been 
in possession of the land; that complainant arrived at full âge on 
the 22d day of November, 1892, and that he had no means of know- 
ing the amount of taxes that may be due the défendant, in order to 
make tender of the same; and he prays that he may be permitted to 
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pay such taxes as may be due the défendant, and that lie may be al- 
lowed rent, and hâve writ of possession, and that the donation deed 
may be declared a cloud on his title, and removed as such, and for 
gênerai relief. A gênera! demurrer to the bill, alleging want of eq- 
uity, and that complainant has an adéquate remedy at law, and that 
the bill does not show that complainant had filed with the clerk of the 
court an aflSdavit of tender to the défendant of ail taxes, interest, and 
the value of improvements, was sustained by the circuit court, on the 
ground that complainant had a complète and adéquate remedy at law 
by applying to the commissioner of state lands to redeem the lands in 
controversy, under the provisions of section 4596 of Sandels & Hill's 
Digest, vehich reads as follows: 

"AU lands and town or city lots, or parts thereof, which hâve been or may 
hereafter be forfelted to the state for non-payment of taxes, which belong to 
mlnors, femmes ce vert, persons of unsound mlnd, a^nd persons In confinement 
at the date of forfelture, may be redeemed by such persons by application to 
the commissioner of state lands wlthln the limitation now prescribed by law, 
and upon the terms and in the manner now provided by law, or that may 
hereafter be prescribed by law." 

Section 6615 of the same Digest provides that rédemption from tax 
sales may be made by minors, insane persons, etc., within two years 
after the expiration of such a disability. Section 2595 of the same 
Digest provides that no person shall maintain an action for the recov 
ery of any lands, or for the possession thereof, against a person hold- 
ing such lands under a purchase at a tax sale, or purchase from the 
state of land forfelted for the nonpayment of taxes, or person holding 
the land under a donation deed from the state, unless before issuing 
the writ he shall file in the oflQce of the clerk of the court in which the 
suit is brought an afiSdavît sètting forth that the claimant has tender- 
ed to the person holding such land, his agent or légal représentative, 
the amount of taxes first paid for said lands, with interest thereon 
from the date of payment thereof, and ail subséquent taxes paid by the 
purchaser, with interest thereon, and the value of ail improvements 
made on such land by the purchaser, his heirs, assigna, or tenants, 
after the expiration of the period allowed for the rédemption of lands 
sold for taxes, and that the same hâve been refused. From the read- 
ing of thèse several provisions of the Arkansas statutes, it seems quite 
cleâr that the complainant could not hâve redeemed the land in con- 
troversy by applying to the commissioner of state lands, under the 
provisions of section 4596 of Sandels & Hill's Digest, above quoted, 
and that such section only applies to the case of lands which remain 
forfelted to the state for nonpayment of taxes. In such case only 
the state is interested in the matter of the delinquent taxes, and consé- 
quent forfelture, and the land commissioner, on behalf of the state, 
can certify the rédemption on the terms prescribed by law. But 
when such lands hâve been purchased from or donated by the state, 
the state ceases to be interested in the matter of the delinquent taxes, 
and only the purchaser or donee, or persons holding under and through 
him, hâve such interest; and section 2595 then applies. The state 
land commissioner has no longer jurisdiction, nor any data upon which 
to act. He cannot détermine upon the value of improvements, for 
instance, nor issue any process to put the redemptioner in possession 
80 F.— 38 
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of the land. The complainant therefore had no remedy in this case 
by means of application to the state land commissioner. 

This is a bill to redeem, and a rédemption of land through the in- 
tervention of a court is équitable in its nature, its efEect being, or- 
dinarily, to devest an outstanding légal title, upon the payment of 
what is due to the holder of such title. In Arkansas a donation deed 
is prima facie évidence of good title in the donee. Radcliffe v. Scruggs, 
46 Ark. 96. And the plaintifif's suit to redeem is an afflrmance of 
the tax title, and an élection to defeat it by complying with the law 
governing such case, and the right of minors to redeem, may, in that 
state, be enforced in equity. Bender t. Beau, 52 Ark. 132, 12 S. W. 
180, 241. The most serious question is whether the bill to redeem 
can be maintained without filing the afflldavit of tender provided for 
by section 2595, Sand. & H. Dig., above referred to. The language 
of that section forbids the maintenance of an action to recover the 
lands, or for the possession thereof, without flling such aflQdavits of 
tender. The theory seems to be that such tender of itself effects the 
rédemption, so that the redemptioner may thereupon maintain an ac- 
tion of ejectment, and he is not allowed to maintain that kind of ac- 
tion without such afiadavit of tender. The section does not, by its 
terms, forbid the maintenance of a suit to redeem. And the suprême 
court of Arkansas holds that suits to redeem may be maintained, 
where that right remains because of the minority of the plaintiff, in 
cases where actions by the same plaintififs for the recovery of the land 
hâve failed. Sims v. Cumby, 53 Ark. 418, 14 S. W. 623; Anthony 
V. Manlove, 53 Ark. 423, 14 S. W. 624. Even if such tender could be 
held requisite in ordinary cases, where the redemptioner claimed the 
entire land, and would become entitled to.the whole upon paying the 
amount of ail taxes, costs, interest, and the value of improvements, 
it would be impracticable, in a case like this, where the complainant 
claims only an undivided flve-ninths of the land, and has the right to 
redeem only that five-ninths, and there is no existing right of rédemp- 
tion in the owners of the other four-ninths interest. He ought not to 
be compelled to pay the whole amount of such taxes, interest, and 
costs, and the entire value of ail the improvements, as a condition 
to the exercise of his right to redeem his undivided partial interest 
in the land. Neither could he take from the défendant, by such ré- 
demption, his right to the four-ninths, in respect to which there is no 
outstanding right of rédemption, and to which the complainant has 
no claim of title. And if it be a fact, as alleged, that the original 
tax sale was void because of including taxes not levied in accordance 
with the provisions of the constitution, that may effect the liability 
of the complainant to pay amounts which are in the nature of penal- 
ties. Douglass v. Flynn, 43 Ark. 398. Section 2395 of saàd Digest 
is not applicable to a case of this kind. It must be settled upon prin- 
ciples of equity, making practicable the existing right of rédemption, 
and adapted to the unusual circumstances of the case. The decree 
appealed from is reversed, with costs, and the cause rémanded for 
further proceedings. 
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HOGG T. HOAG et al. 

(Circuit Court, S. D. New Xork. March 8, 189T.) 

TBtrsTS— Dispute as to Continuancb— Appoiktmeîtt of Kkcbiver. 

When there Is a dispute among the parties to a suit as to the contlnued 
existence of a trust, the court will not appoint a new trustée, on a pre- 
llmlnary motion, though ail parties concède the need for some one to pro- 
tect the trust property, but will reserve that question for the final hear- 
ing; but it wUl appoint a receiver to hold and protect personalty pending 
the suit, and, -where there Is real property ont of the jurlsdlctlon, and ail 
persons Interested are parties, will direct the helrs o( a deceased trustée to 
convey to such receiver, leaving it to the court in the jurlsdletion where the 
land lies to détermine whether the receiver thereby acqulres sufiScleut tltle 
to manage and protect the property. 

Charles W. Gauld, Arthur C. Kounds, Charles Bulkley Hubbell, and 
William L. Snyder, for plaintifif. 
William Pinkney Whyts, for défendants. 

LAOOMBE, Circuit Judge. The décision of this motion lies with- 
in a much narrower compass than the argument. The situation is 
this: A trust was created by written agreement of individuals. By 
virtue of such trust, one Ooe, now deceased, held certain property, 
real and personal. The personal property is in this district; the 
real esta te is in Oregon. The légal title to such real estate at Coe's 
death was in him. AU parties interested in such trust, or in its 
continuance, or in its funds, are parties to this suit. Complainant 
asked the court to appoint a trustée to continue the administration 
of the trust. Défendants resisted the application, contended that the 
trust terminated on the death of Coe, and that the property should be 
distributed to those entitled to it. This court refused to pass upon 
the question whether or not the trust had terminated, upon pre- 
liminary application, reserving it for final hearing. The personal 
property in this district, however, was in the possession of the exec- 
utors of Coe, who wished to be reliered from its custody. An order 
was therefore made âppointing a receiver of such property, to hold 
the same until termination of the suit. It now appears that the real 
estate in Oregon needs some one to conserve it pending this litiga- 
tion; that portions of it hâve been, or are about to be, sold for 
taxes; and that portions of it could be rented if some one had au- 
thority so to do. The Oregon courts seem powerless to act, for the 
reason that nearly ail the parties réside elsewhere, and no suit 
has been brought there. The receiver's appointment hère gives him 
no title to the Oregon lands. Inasmuch as no statute of Oregon to 
the contrary is shown, it may be assumed that the légal title to the 
real estate there passed to Coe's children, to be held by them until 
a new trustée might be appointed, or the property turned over to 
the beneficiaries. The children of Ooe do not wish to be bnrdened 
with this property, and there is no reason why they should be. No 
new trustée should be appointed until it is determined at final hear- 
ing whether or not there is any trust to administer, but in the mean- 
wtîile there should be some one authorized to look after the prop- 
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erty. It is suggested that a conveyance by the children of Coe to 
the receiver will give him sufficient authority, which would be rec- 
ognized in Oregon. If it be the law in Oregon that the heirs at 
law of a deceased trustée succeed to the légal title oî real estate 
held by him, and that, upon their declination to act, the court, ail 
parties being présent, may, by proper decrees, effect a conveyance of 
the trust estate to a new trustée, it would seem that the court would 
hâve abundant authority to place such estate in the hands of a tem- 
porary, trustée, to wit, its receiver, until it determined whether a 
permanent new trustée should or should not be appointed. If, on 
the contrary, as complainant contends, it be the law of Oregon that 
the légal title to such real estate as a décèdent may die seised of 
does not pass to his heirs when impressed with a trust, or that upon 
their declining to act as trustées it ceases to be in such heirs, and 
is thenceforth in nubibus, undoubtedly such conveyance from the 
heirs of Coe to the receiver will give him nothing. But it is not 
thought that this difflculty will be found to exist. Certainly this 
court should do what it can towards preserving the trust funds, and 
whether its orders and the conveyances under them will give the 
receiver sufScient authority in Oregon to hold and manage the real 
estate must eventually be decided by the courts in the state where 
the land is situated. The heirs of Coe therefore are directed to con- 
vey to the receiver, as prayed in the pétition. 

Complainant concèdes the desirability of having some one ap- . 
pointed to look after the Oregon real estate, and, since he bas not 
moved in that state, he evidently assumes that this court has such 
power of appointment The fundamental diflBculty with his prac- 
tice, however, is that he expeicts this court to décide the main ques- 
tion in dispute upon afSdavits on preliminary hearing, to hold that 
there is an existing trust, and to appoint a trustée, whereas it is the 
unifonn practice in this district not to décide such questions on mo- 
tion, but to reserve them for final hearing on pleadings and proofs, 
the court meanwhile merely preserving the status quo by injunction, 
receiver, or otherwise. Motion granted in the main action. 



NIBLACK V. OOSLBR. 

(Circuit Court of Appeals, Slxth Circuit. May 4, 1897.) 

Banks and Banking — Spécial Dkposit — Négligent Altération of Cbb- 
tipioate. 

A bank, on recelvlng certain notes an a spécial deposlt, issued a certlfl- 
cate for the amount thereof, made out on a prlnted form, from whlch the 
words "Inçurrent funds" were erased, and "In certain notes" substltuted. 
The certiflcate was marked "Spécial deposlt." Having been transferred, 
this certiflcate was sent by the holder to the bank for payment The notes 
had not then been colleçted, and the teller was directed by the cashier to 
return the certiflcate; but, as the signature was torn, he was instructed 
to prépare and transmit a duplicate certiflcate. In doing so, he carelessly 
omltted to change the prlnted form by erasing "In current funds," and sub- 
stltuting "in certain notes." Beld, that there was no ground for a claim 
that the second certiflcate was given, in payment for the first; that It waa 
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only a substitute for It; and that the recelver of the bank was only requlred 
to surrender to the holder the notes constltatjng the spécial deposlt, for 
whlch the original was Issued. 74 Fed. 1000, affirmed. 
21 Samb— Knowledge of Cashikb Imputable to Bank. 

Knowledge by a member of a flrm of the true considération of a eertlfl- 
cate of deposit, which the flrm dlscounted at a banli in payment of Indl- 
ridual notes of one of its members, and whlch had been negUgently altered 
in making out a duplicate certlflcate, hdd to be imputable to the b&nk, 
where the other member of the flrm was its président, and, as sueh, acted 
as the sole représentative of the bank in acceptlng the certificate. 74 B'ed. 
1000, affirmed. 

Appeal f rom the Circait Conrt of the United States for the South- 
ern District of Ohio. 

This is a bill In equlty filed by W. 0. Nlblack, recelver of the Columbia 
National Bank, against S. S. Oosler, as assignée, under a gênerai asslgnment of 
the VaHey Bank. The Valley Bank Is a partnership dolng business at Spring 
Valley, Ohio, under the partnership name of the Valley Bank. The object of 
the bill Is to compel an allowance by its assignée of two certificates of deposlt 
Issued by the Valley Bank. The flrst of thèse certiflcates Is known In the 
record as "Bxhlbit A," and is In the foUowlng words and figures: 

"No. 112. The Valley Bank, Spring Valley, Ohio. $4,175. 

"Dec. 17, 1892. 

"Dwlgglns, Starbuck & Co. haTe deposlted In thls bank forty-one hundred 

and seventy-flve no/100 dollars, payable to the order of themselves 

In current funds on the return of thls certlflcate properly Indorsed, with Inter- 
est at 4 per cent, per annum if left 6 montlis. No Interest after 12 months un- 
less renewed. 

"$4,175.00. S. S. Gosier, TeUer." 

The satd certlflcate Is indorsed as followv: 

"Face $4,175 00 

Int. at 4 per cent., Dec. 17—82, to May 11—83, 145 days 67 26 

Total, 5—11—93 $4,242 26 

Oct. 28—93, balance $1,225 48 

Suspense 620 28 

$1,855 71 

Balance due $2,886 55 

"Dwlgglns, Starbuck & Oo." 

The second certlflcate Is known as "Bxhlbit B," and is In words and figures 
as follows: 

"No. 106. The Valley Bank, Spring Valley, Ohio. $5,150. 

"Feby. 1, 189S. 

"United States Loan & Trust Oo. bas deposited In thls bank fifty-one hundred 

and flfty aûd no/100 dollars, payable to the order of self in current 

funds on the return of thls certificate properly Indorsed, 6 months after date, 
wlth Interest at — per cent, per annum, £t left — months. No interest after 
12 months unless renewed. 

"$5,150.00. S. S. Cîosler, Teller." 

Indorsed: 

"Without recourse. United States Loan & Trust Co., Harry M. Green, Secy." 

The certlflcate whlch we shall designate as "Bxhlbit A" Is not the original 
one Issued by the Valley Bank, but Is a duplicate, Issued Aprll 19, 1893, as a 
substitute for an original certificate Issued December 17, 1892. The original 
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was Issued at the requeet of à flrm dolng a banking business at Chicago, nnaer 
the flrm name of Dwlgglns, Starbuck & Oo. The considération upon which it 
was issued was certain notes deposlted In the Valley Banli., in which Dwlg- 
glns, Starbuck & Co. owne'd a one-half Interest. The words "payable In cur- 
rent funds," found in the certificate as it now appears, were crossed ont of 
the form used in filling ont the original, and the words "payable in certain 
notes" substituted. The original also contalned the words "spécial deposit." 
This original certificate was indorsed by Dwiggins, Starbuck & Co. to the 
Columbla National Bank, and the proceeds passed to their crédit. Subsequent- 
ly that bank charged It to the account of the Valley Bank, and sent it in for 
payment April 19, 1893. Payment was refused, as the notes in which it was 
payable had not been collected, and Mr. Gosier, the bank teller, was Instructed 
by Mr. Puekett, the cashier,' to return it. In opening the letter in which this 
certificate was inclosed, the teller aceidentally detached the signature from the 
certificate, and was directed to issue a similar certificate, and send it to the 
Columbla Bank In place of the one defaced. In the exécution of this simple 
direction, Mr. Oosler omitted to make the substituted certificate payable '^n 
certain notes," as was the original, and omitted to mark It as a "spécial de- 
posit." The certificate. In form as heretofore set out, was retumed to the 
Columbla National Bank. Thèse instructions were given the teller by Mr. 
Puekett, the cashier, over the téléphone, and the latter never knew of this 
change In its terms untll after the deipand for payment in current funds was 
made by the receiver subsequently appointed to wlnd up the Chicago bank. 

The history of Exhibit B Is much the same. On February 2, 1893, Dwiggins, 
Starbuck & Co. sent to the Valley Bank $5,000 par value of bonds issued by a 
corporation dolng business In Chicago as the United States Loan & Trust Com- 
pany. Thèse bonds were called "income bonds," and were supposed to be 
based upon shares In country banks owned by the trust Company. Thèse 
bonds were remitted with the request that a certificate of deposit be issued for 
them. By direction of the cashier, the teller issued a certificate for $5,150, 
being the par value of thèse bonds, wlth accrued interest. That certificate was 
made "payable in certain bonds," and was plainly marked as a "spécial de- 
posit." The certificate was made payable to the order of Dwiggins, Starbuck 
& Co., and was remitted to that firm through the mail. On the 4th of Feb- 
ruary, 1893, it was retumed to the Valley Bank by letter requesj;ing that it 
would send "a similar one, but to the order of the United States Loan & 
Trust Company," and that It should be dated February Ist, instead of Feb- 
ruary 2d. Mr. Puekett, the cashier, was consùlted by the teller, and Instructed 
over the téléphone to comply with this request, and Issue another certificate 
similar to the one retumed except in the particulars mentioned. The teller 
repeated the blunder he had made In renewing Exhibit A, and omitted to 
strike out the words "payable in current funds," and to insert in place the 
words "payable in certain bonds"; and for the second time he neglected to 
wrlte on the certificate the words "spécial deposit." Instead of sending a simi- 
lar certificate as requested, he sent the one set out in the earlier part of this 
statement of facts. This substituted certificate was indorsed wlthout recourse 
by the United States Loan & Trust Company, and was discounted by the Colum- 
bla National Bank on February 8, 1893, which now claims as an innocent pur- 
chaser for value, without notice of the real considération or of the clrcum- 
stances we hâve detailed as to the Issuance of the substituted certificate. The 
notes upon which Exhibit A was issued are uncollectible, and probably worth- ~ 
less. The so-called "Income bonds" bave never been sold by the Valley Bank, 
and are probably of no real value. The défendant below averred Its readiuess 
and willingness to take up thèse certifleates in the notes and bonds In which, 
according to its contract, they were payable, and denied that the Columbla 
National Bank was entitled to the status and rights of an innocent pm-chaser 
for value. The Columbia National Bank failed in May, 1893. At that time 
It held for collection, on account of the Valley Bank, checks on other banks ag- 
gregatlng $620.28, which were subsequently collected by its receiver. There 
was to the crédit of the Valley Bank $1,225.43, as shown by Its books. Both 
thèse sums were credited on Exhibit A by the receiver, who seeks to recover 
only the balance after such crédits. The défendant, by cross blil, prays that. 
the complainant, as receiver, be requlred to pay to him the sum of $620.28, as 
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a collection made after the Columbla Bank had been closed, and to alljw the 
dividend due upon Its claim for $1,225.43, as a deposltor. The circuit court 
held that the complainant was not on innocent purchaser for value of elther 
of said certificates, and that It was not entitled to an order for the payment 
thereof, and granted the relief sought by the cross bill. 

Harvey Scribner, for appellanti 

Charles Darlington and Edward Oolston, for appellee. 

Before TAFT and LURTON, Circuit Judges, and SEVEEENS, Dis- 
trict Judge. 

After making the foregoing statement of facts, the opinion of 
the court was delivered by LURTON, Circuit Judge. 

Neither of the original certificates was payable in money, and 
neither was évidence of a deposit of money. One on its face was 
"payable in certain notes," and the other in "certain bonds," and 
both bore évidence of being issued for a "spécial deposit." Neither 
embodied a contract negotiable in character, and one taking them 
as originally issued could not claim the protection accorded one 
who takes negotiable paper before maturity for value, and without 
notice of défenses. When the first certiâcate was indorsed to the 
Columbia National Bank, it received it as a spécial contract, re- 
deemable or payable in "certain notes," and not payable in money. 
No question of innocent purchaser could arise upon such paper, 
and it is wholly immaterial whether the bank had any knowledge 
outside the terms of the paper itself. It acquired no greater rights 
against the Valley Bank than existed in favor of the payée named 
in the certiflcate. The contention of appellant that the certiflcate 
which it now holds was issued in payment of the original certifl 
cate is without support in the facts. It was issued as a mère sub- 
stitute for the origintd, which had been accidentally spoliated. The 
only considération for the certiflcate now held was the one orig- 
inally issued. That ^as redeemable in "certain notes." There 
was no new agreement between the parties, and no considération 
for an agreement to pay in carrent funds. The change in the con- 
tract was made without the knowledge, consent, or intention of the 
Valley Bank, and was wholly due to the gross carelessness of the 
clerk who prepared and issued it Under thèse facts, the com- 
plainant cannot be regarded as a purchaser without notice. It is 
therefore subject to any défense which could hâve been made 
against the original. This certiflcate was redeemable in the notes 
deposited by Dwiggins, Starbuck & Co. Those notes are held sub- 
ject to the order of complainant, having never been collected or oth- 
erwise disposed of. The decree of the circuit court as to the cer^ 
tificate dated December 17, 1892, must be afBrmed. 

The rights of the complainant upon the certiâcate dated February 
1, 1893, dépend upon a différent state of facts. That certiflcate, in 
its présent shape and form, was discounted by the Columbia Na^ 
tional Bank February 8, 1893. Th;e ofBcer who acted for the bank 
in discounting it was Zimri Dwiggins, its président. Dwiggins 
was one of the owners of the Valley Bank, and was a member of the 
firm of Dwiggins, Starbuck & Co., who procured the issuance of 
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both the original and the substltuted certiflcates. He was also 
the président of the United States Loan & Trust Company, to whom 
the certificate was payable. Dwiggins' knowledge of the actual 
terms upon which the Valley Bank had issued this certiûcate is 
clearly established. That he knew of the mistake made by the 
teller in making the duplicate of the original certificate is not 
shownj but that he knew that income bonds had been deposited up- 
on which this certificate was issued, and that the certificate was 
redeemable in such bonds, unless in the meantime they had been 
sold by the Valley Bank, is clearly shown, and is not denied by 
Dwiggins. 

This brings us to the question as to whether the Columbia Na- 
tional Bank is chargeable with the knowledge of Dwiggins. We 
think it is. Dwiggins acted for the bank in discounting this certifi- 
cate, and, unless there is something else in the case, the bank, upon 
well-settled principles of the law of agency, is chargeable with the 
notice which its agent had as to the contract under which this cer- 
tificate was redeemable. The contention made by counsel for ap- 
pellant is that Dwiggins was interested for himself in obtaining 
the discount of this paper, and that he therefore acted for himself 
in causing its discount by the bank, and that notice to him under 
such circumstances is not to be imputèd to the bank, even though 
the bank obtained its title through him as its sole agent. The 
gênerai rule that a principal is held to know ail that his agent 
knows in a transaction in which the agent acts for him has its ex- 
ceptions. One of thèse exceptions is that the agent's knowledge 
will not be imputed to the principal where the légal eflect of what 
the agent did was to cheat the principal for his own beneflt. This 
exception has been many times noticed and applied, and was the 
subject of elâborate considération by this court in Read v. Doak, 
22 U. 8, App. 669, 12 C. C. A. 643, and 65 Fed. 341, and in Wilson v. 
Pauly, 37 U. S. App. 642-651, 18 C. 0. A. 475, and 72 Fed. 129. But 
it is unnecessary to consider the application of this principle to 
this case, for the reason that the facts do not show that Dwiggins 
was acting for himself or for any firm or corporation in which he 
had an interest. The assumption that this certificate was discount- 
ed for the beneflt of Dwiggins, Starbuck & Co., in which flrm Dwig- 
gins was interested, is based upon the mère form in which entries 
were made upon the books of the bank. It was agreed by counsel 
for both parties that the books of the Columbia National Bank 
show that on the 8th of February, 1893, the United States Loan & 
Trust Company deposited, among other certiflcates, the one now un- 
der considération, and received crédit for the same upon the books 
of the bank, and upon same day drew its check upon the bank to 
the order of Zimri Dwiggins, président of the bank, for an amount 
which corered the proceeds of this certiflcate, and that the amount 
so drawn odt by the United States Loan & Trust Company was 
placed to the crédit of Dwiggins, Starbuck & Oo. No explanation 
of thèse entries is made, although both Mr. Dwiggins and Mr. Star- 
buck testify as witnesses for the complainant that the income bonds 
deposited with the Valley Bank, and for which this certiflcate was 
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issued, were owned by J. M. Starbuck individually, or In part by 
J. M. Starbuck, and the rest by his brother, W. H. Starbuck, and 
that the certiflcate was issued to the United States Loan & Trust 
Company as a mère matter of form, and to add to its crédit. Both 
thèse witnesses like-wise testify that both J. H. and W. H. Starbuck 
were individually indebted to the Columbia National Bank by indi- 
vidual notes unsecured by collatéral or otherwise, and that this cer- 
tiflcate was accepted by the bank in payment of the individual in- 
debtedness of J. H. Starbuck to the Columbia National Bank. 
Dwiggins says he thought the certiflcate better paper than the in- 
dividual note of Starbuck, and therefore accepted it in place of 
such paper for the bank. This transaction seems to hâve been com- 
plétée in connection with other certiflcates discounted at same time 
by the bank, and the form of book entry may hâve been adopted as 
a conséquence. But, whatever the form of book entry, the actual 
îact was that this certiflcate, though issued to the United States 
Loan & Trust Company and at the request of Dwiggins, Starbuck 
& Co., was the property of J. H. Starbuck or of J. H. and W. H. 
Starbuck, and was indorsed to the Columbia National Bank, and 
applied in payment or liquidation of the individual indebtedness 
of J. H. Starbuck to that bank. Thus, Dwiggins acted alone for 
the bank in taking this certiflcate, and in applying it upon the indi- 
vidual indebtedness of Starbuck; and thè gênerai rule imputing to 
a principal the knowledge of his agent, who acted for him in a par- 
ti cular transaction, bas fuU force and application to this case. 
The suggestion that Dwiggins was one of the partnership owning 
the Valley Bank, and was therefore acting for himself in discount- 
ing the certiflcate of the Valley Bank, is not well taken. This cer- 
tiflcate was not discounted for the Valley Bank. It was no party 
to the transaction by which the Columbia National Bank acquired 
its title. The decree of the circuit court upon the matters involved 
by the cross bill was correct, and the decree of the court is in ail 
respects afflrmed. 



BLODGETT et al. v. NORTHWESTERN EL. R. 00. et al 

(Circuit Court of Appeals, Seventh Circuit May 24, 1897.) 

No. 824. 

Elbvatbd Stbbkt RaiiiWats— Damage to Abutting Ownhbs — Injttnctiow. 
Where the fee of a clty street 1b In the municipaJity, the damage sufiered 
by an owner of abuttlng property through the construction of an elevated 
raJlroad In the street Is merely consequentlal, and, the owner havlng an 
adéquate remedy at law for the damage suffered, If aay, equity wUl not 
Interfère by Injunetlon to restraln the construction of the rallroad oh the 
ground that the ordlnance authorizlng It is illégal. Doane v. Rallroad Co. 
(111. Sup.) 46 N. B. 520, followed. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Illinois. 

John H. Hamline, for appellants. 
John P. Wilson, for appellees. 
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Before WOODS and JENEHSTS, Circuit Judges, and BTINN, Dis- 
trict Judge. 

BUNÎT, District Judge. The appeal in this case is taken from an 
order of the circuit court sustaining a demurrer to tlie bill, and dis- 
missing tlie same for want of equity. Tlie bill was flled by property 
owners abutting Fifth avenue, in tlie city of Chicago, to enjoin the 
construction of an elevated railroad on that street in front of the 
appellants' property. The point in controversy involves the ques- 
tion of the right of an owner of abutting lots to enjoin the construc- 
tion of an elevated railroad upon a public street to be used for public 
purposes, on the ground that the ordinance authorizing such con- 
struction was void for want of a sufficient pétition of property own- 
ers, as requked by the statute of the state of Illinois. The circuit 
court sustained a demurrer to the bill, and refused to grant an in- 
junction. As this is a question of local law appertaining to real 
estate, we are of opinion that the question should be controlled by 
the décisions of state courts of Illinois, and the décision of the court 
below seems to be fully sustained by the décision both of the ap- 
pellate and suprême courts as well as the circuit courts of the state. 
The case of John W. Doane v. Lake Street Elevated Eailroad Com- 
pany, in the circuit court for the county of Cook, presented the pré- 
cise question presented hère, and has been decided in the suprême 
court since this appeal wàs taken. 46 N. E. 520. The circuit 
court sustained a demurrer to the bill for want of equity, and the ap- 
pellate court afiSrmed the decree, and the case was appealed to the 
suprême court of the state. The case is not distinguishable from 
the one at bar. The court, in deciding the appeal, says : 

"The question for décision is, do ttie facta well pleaded In this bill entitle the 
eomplainant to the injunction prayed for? It is conceded that the common 
oounell of the clty of Chicago is, by the provisions of our statute, given ex- 
clusive contrél and supervision of Its streets, the fee of which is vested in the 
municipality. Whlle they are held in trust for the public use, and can only be 
appropriated to the purposes for vs^hich they were dedicated, it Is the settled 
law of this state that permittlng street railroads to be placed thereln is not sub- 
Jecting them to an unlawful use. It has often been so decided by this court 
as to surface roads, and no good reason has been suggested, and none, we 
think, can be ofCered, for making a distinction In this regard between elevated 
and surface roads. The road in question, if constructed in conformity with 
the requirements of the ordinance, will certainly obstruct travel upon the loop 
or street less, and be less hazardous to the public, than would be a surface road. 
The plllars upon which the superstructure Is to be built, which it Is claimed 
will exclude the public from a part of the street, are but a necessary part of 
the road, as much so as are the rails and other parts of tracks constructed 
apon the ground, or as are trolley posts placed in the street for operating an 
electrlc road by the trolley System. It is true that ail thèse things do to some 
extent interfère wlth the use of the street by ordinary vehicles, but the incon- 
venlence is one which must be borne for the beneflt resulting to the public from 
the better modes of travel thus afCorded." 

Varions Illinois cases are cited as authority that the remedy is 
by action at law for damages. Moses v. Eailroad Co., 21 ni. 516; 
Chicago, B. & Q. E. Ca v. West Chicago St. R. Oo., 156 111. 270, 40 
N. E. 1008; Murphy v. City of Chicago, 29 III. 279; Stetson v. Rail- 
road Co., 75 111. 74; Patterson v. Railway Co., 75 III. 588; Railroad 
Co. V. McGinnis, 79 111. 269; Railroad Co. v, Schertz, 84 111. 135; 
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Insurance Co. v. Heiss, 141 111. 35, 31 N. E. 138. See 46 N. E. 520. 
Proceeding, the court further says: 

"The same doctrine Is recognized in Coreoran v. Raiiroad Co., 149 111. 291, 
37 N. E. 68; White v. Kallroad Co., 154 111. 626, 39 N. E. 270. We said in 
Chicago, B. & Q. R. Oo. t. West Chicago St. R. Oo., supra, where the fee oî 
the Street is in the eity, sueh damages as the owner may sufEer from the laying 
ot a raiiroad track in the street are merely consequential, so far, at least, as 
they affect the property abutting on the street In sueh case, as there is no 
physieal taking of the land, Injunction wlll not lie to enjoin the taking, the 
remedy being an action at law for damages. The real ground upon which re- 
lief by injunction is denied in sueh cases is that, the use of the street being 
withln the purposes for wMch it is laid out, and therefore a proper use, the 
right to occupy is properly a question between the défendant and the munici- 
pality having the control of its streets and charged wlth the duty of keeping 
them free from unlawful obstructions, or betn'een the défendant and the pub- 
lic generally, the indlvldual being left to his action for damages for an injury 
resulting to his property. He bas no standing In equlty on account of public 
Injury, or for the purpose of Inflicting punlshment upon the défendant for its 
■WTongful acts. He can only Invoke that jurisdictlon In order to protect his 
property from threatened injury. His injury is a dépréciation of the property 
which is capable of being estimated in money, and recoverable in an action at 
law; therefore a court of equity will not interfère by injunction. The princlple 
Is that, the abutting ptroperty owners having a complète remedy at law, 
courts of equity will not, upon his allégation that the ordinance authorizing the 
construction is illégal, enjoin the défendant from proceeding until the question 
of lllegality can be lltigated and determined, but remit him to his action at law; 
and this, it seems to us, is a just and reasonable rule, the enforeement of 
which will protect the rights of ail parties interested. To hold otherwise would 
be to render impracticable the building and opération of street-car Unes under 
our statute. While sueh improvements are owned and operated by private in- 
dividuals or corporations, the use of the streets is public, and not private, and 
upon that theory alone they are permitted to be constructed in the streets, and 
it will not be denied that in large and populous communlties they are of great 
public utility, if not a public necessity. While, therefore, the private owner la 
entitled to hâve ail his property rights fuUy protected, that right should be ac- 
eorded him, if possible, by a remedy which will not unnecessarily injure others, 
and rènder impossible the constraction and opération of necessary f acilities for 
public travel. A moment* s reflection will, we think, convince any one that If 
every abutting owner not consenting may enjoin street-railway companles from 
building tlieir Unes in streets upon the ground that the consent of the city bas 
not been legally obtained, because of facts alleged which do not appear upon 
the face of the proceedings, the building and opération of ail sueh lines will 
become practically impossible. In a case Uke this the work would necessarily 
be stopped until tltles to abutting property could be adjudieated and settled, 
the powers of agents, etc., determined, and the motives which may bave 
prompted owners to glve their consent inqulred into. After this had been done, 
whlci, in the ordinary course of litigation, would require many months, or 
even years, of time, if the facts should be found in favor of the validity of the 
ordinance, the work may proceed as to this complainant, he still being entitled 
to his action for damages. The décision, however, would settle the validity of 
the ordinance between him and the défendant and no one else. Any number 
of other owners may, in succession, jjrocure Injunctions on the same or similar 
grounds, and prosecute them to a like final détermination. Manlfestly, neither 
persons nor corporations would hazard capital in an enterprlse subject to sueh 
uncertainty and delay. There is a certain, adéquate, and complète remedy at the 
suit of the public whenever there is a threatened or actual unlawful obstruction 
of streets and highways, and, as we think, an equally certain, adéquate, and 
exclusive remedy to the abutting owner for ail his damages, présent and pros- 
pective." 

We think thèse adjudged cases of the suprême court of Illinois 
are controlling upon this court, and the decree of the circuit court is 
therefore aflSrmed. 
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JOTJHOLMON et al. v. BWING et aL» 

(Circuit Court ol Appeals, Slxth CSrcult May 10, 1897.) 

No. 381. 

1. Intbrest — Agbbement of Pahtiks — Pdkohabb Monbt oi' Land. 

Where a note for purchase money o( lands provides for the payment of 
Interest from the date of the contract of sale, and the vendee was glven pos- 
session In whleh he has not been dlsturbed, interest runs from that date, not 
from the time when a good tltle Is made; and a condition that any parcels of 
the land In Utlgation, or adversely owned or possessed, shall not be paid for 
untll the tltle Is cleared, aimply postpones the time of payment, without 
affecttog the amount 

t. Samb. 

ïhe gênerai rule Is that, where there Is an espress stipulation In regard 
to the payment of Interest, It wlll be regarded as a part of the contract, and 
enforced accordlngly; but where there Is no such stipulation, and Interest 
Is treated as damages, It wlll be awarded or âenled, accordlng to the equity 
of the clrcumstances. 

Appeal from the Circuit Court of the United States for the South- 
ern Division of the Eastern District of Tennessee. 

Henderson & Jourolmon and Webb & McClung, for appellants. 
Geo. W. Easley and Pritchard & Sîzer, for appellees. 

Before TAFT ajid LXJKTON, Circuit Judges, and SEVERENS, Dis- 
trict Judge. 

SEVEEENS, District Judge. The Tennessee Coal, Lumber & Tan- 
Bark Company on the 8th day of November, 1889, being then the 
owner of a large tract of lands lying in Morgan county, Tenn., the title 
to some parcels of which rested under clouds arising from the claims 
of other parties, and having in contemplfition the purchase of certain 
other inlying parcels, entered into a contract with the East Tennessee 
Land Company for the sale to the last-named company of ail of the 
said lands for the agreed price of $10 per acre, amounting in the 
whole to the sum of $125,000. A part of the purchase price was paid 
down, and it was stipulated in the contract that the balance should 
be paid in installments, with interest from the date thereof. It was 
further provided in the contract that the parties should meet at 
KnoxTille on the following 15th day of January for the purpose of 
executing the deed and the notes to be given for the deferred pay- 
ments. At the last-mentioned date the parties met as agreed, and in 
exécution of the contract a deed was executed for the whole of the 
above-mentioned tract by the Tennessee Coal, Lumber & Tan-Bark 
Company to the East Tennessee Laid Company, in which certain 
other parties joinèd as grantors, who held the légal title to, or had 
claims upon, certain parcels of the lands sold. This deed, after ac- 
knowledging the receipt of the sum of $12,000, which had already 
been paid, stated that the further considération of the deed was 
$113,000, to be paid in three installments, evidenced by notes for that 
amount, and due as follows: The flrst, for $31,000, due April 15, 
1890; the second, for $41,000, due July 15, 1890; and the third, for 
$41,000, due January 15, 1891, — each bearing interest from November 

» Eehearlng denled July 6, 189T. 
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8, 1889, to secure the payment whereof a spécifie lien was retained 
on the property tliereby conveyed, and granted, bargained, sold, and 
oonveyed the lands thereiil described, -with co venants of seisin and of 
right to convey, of freedom from incumbrances, to warrant and dé- 
fend the title, and for further assurance. The warranty of the Ten- 
nessee Coal, Lumber & Tan-Bark Company extended to ail of the 
lands conveyed. The warranty of the other grantors was limited to 
the particnlar parcels in which they respectively claimed the title or 
some interest therein. The notes of the East Tennessee Land Com- 
pany for the deferred payments mentioned in the deed were at the 
same time executed and delivered. Thèse notes were alike in f orm, 
except in respect of the amounts and the dates when payable, which 
corresponded with the amounts and dates specifled in the deed. One 
of the notes is hère copied : 

"$41,000. Knoxvllle, Tenn., January 16, 1890. 

"On or before the 15tli day of July, 1890, the BSast Tennessee Land Company 
promises to pay to the order of the Tennessee Coal, Lumber and Tan-Bark 
Company forty-one thousand dollars, with Interest from November 8, 1889, 
value recelved In deed bearing date January 15, 1890, from the Tennessee Goal, 
Lumber and Tan-Bark Company and others to the East Tennessee Land Com- 
pany, conveying four tracts of land In Morgan county, Tennessee, known as 
'Entrles Numbers 1,969, 1,968, 1,959, 2,314,' and this note Is seeured by lien 
expressly retained In, and is subject to ail equitles of, said deed; but this note 
la based on a purchase prlce of ten dollars per acre, as reclted in said deed, 
and is given for one-third of the purchase money, less six hundred and sizty- 
Bix and slxty-six bne-hundredths dollars (paid In cash previously to the exécu- 
tion of the said deed, and eredlted on second payment), under contract dateâ 
November 8th, 1889, that said land is to be pald for in three payments, and any 
abatement or increase in purchase money that may be brought about by dé- 
termination of acreage by more careful surveys shall apply proportionately to 
each note, and any overpayment shall apply on the note next falling due. 

"Lend adversely owned, or In litigatlon, or in adverse possession, shall not 
be pald for antil sucb adverse claims t>e removed of record. 

"East Tennessee Land Company, 
"By Frederick Gates, General Manager." ' 

Thèse notes were subsequently assigned by the Tennessee Coal, 
Lumber & Tan-Bark Company to Léon Jourolmon and Hu. L. Mc- 
Clung, the petitioners herein, as trustées. The parties who repre- 
sented the East Tennessee Land Company in this purchase were 
Frederick Gates and J. W. Scott. Thèse persons were cognizant of 
the State of the title of the lands conveyed; Scott being a practical 
surveyor and abstracter of titles, living in the county of Morgan, in 
which the lands were located. It was well known to thèse parties 
that the title to some parts of thèse lands was in litigation, and that, 
with respect to others, the title was yet to be acquired by the Ten- 
nessee Coal, Lumber & Tan-Bark Company; and it was understood 
that the title to ail the lands covered by the deed of the Tennessee 
Coal, Lumber & Tan-Bark Company, which was not then perfect, was 
to be cleared of adverse claims, or bought in, and it was therefore stip- 
ulated in the three purchase-money notes that the "land adversely 
owned, or in litigation, or in adverse possession, shall not be paid for 
until such adverse claims be removed of record." Possession was at 
once ddivered of ail the lands, and the TennesseeCoal, Lumber & Tan- 
Bark Company proceeded to acquire and perfect the title to such as it 
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did not already hold by complète title, and no question is made now 
with respect to the validity and completeness of the title to ail the 
lands corered by the deed. In November, 1893, Ferdinand Schumacher 
and others, gênerai creditors of the East Tennessee Land Company, 
flled their bill in the court below for the purpose of winding up the 
East Tennessee Land Company as an insolvent incorporation; and in 
March, 1894, the Central Trust Company of New York also flled in the 
same court its bill against the East Tennessee Land Company for the 
purpose of foreclosing a mortgage which had been given by the last- 
named company to the said Central Trust Company to secure certain 
bonds which it had issued. Thèse two causes were, by an order of 
the court, consolidated under the style of "The Central Trust Com- 
pany of New York v. The East Tennessee Land Company," and ail 
the creditors of the East Tennessee Land Company were directed to 
corne in by pétition and file their claims. On June 11, 1894, Jourol- 
mon and McClung, as trustées,' flled their pétition in the consolidated 
case, setting forth the above-stated purchase and sale of lands, the 
exécution of the three notes given for the purchase money, and the 
assignment thereof to them; that certain payments had been made, 
but that the balance still remained due. They prayed a référence to 
ascertain the balance due, and for a deeree establishing the balance 
as a flrst lien upon the lands sold. On the same date (June 11, 1894), 
W. H. Kussell and A. A. Hopkins, who had been appointed receivers 
in the consolidated case, and to whose ofiflce the défendant has suc- 
ceeded, also flled a pétition, and therein admitted that there was still 
a large balance of purchase money due upon the notes given by the 
East Tennessee Land Company to the tan-bark company, for the pay- 
ment of which an express lien had been retained by the vendor; and 
they further stated that they had entered into a contract with the 
State of Tennessee by which they had agreed to sell to it, for the price 
of 180,000, a large portion of the lands which the East Tennessee 
Land Company had purchased from the Tennessee Coal, Lumber & 
Tan-Bark Company; and they prayed that their contract of sale be 
conflrmed, and that the title to land so sold to the state of Tennessee 
should be vested in the state, free of the original vendor's lien, and 
that an account should be taken between the East Tennessee Land 
Company and its vendor of the amount still due. Such a référence 
was ordered, and a spécial master appointed, who proceeded on the 
référence and made his report. The matter was recommitted for the 
purpose of making certain spécial inquiries, and again further recom- 
mitted for a like purpose. It is unnecessary to enter into the par- 
ticular matters involved in thèse références, further than to say that 
the principal sonrce of diiHculty, and the one which is involved in the 
controversy hère, was created by the objection raised by counsel for 
the receivers of the East Tennessee Land Company upon the ques- 
tion as to the date from which the petitioners were entitled to re- 
cover interest upon their notes; the position taken by the petitioners 
being that interest should be computed according to the terms oî 
the notes (that is to say, from the 8th day oï November, 1889) ; the 
receivers, on the other hand, contending that the petitioners were not 
entitled to claim interest upon the purchase price in respect of the 
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several tracts until the title thereto was cleared up and made ac- 
ceptable. This position counsel for the receivers bas ail along main- 
tained, and still maintains. He insisted before the master and be- 
fore the court that, this being a proceeding in a court of equity, the 
complainants were not entitled, as standing in the place of vendors 
in this respect, to recover interest on the purchase price of land, the 
title to which was not marketable, and that they could not claim 
to assert a lien for the interest accruing prior to the date when it was 
made such. The spécial master held substantially in accordance with 
the receivers' contention. The petitioners excepted to the master's 
conclusion in this respect, and insisted upon their exception when 
the matter was brought on for final hearing before the court. The 
court adopted the conclusions of the master, overruled the petition- 
ers' exceptions, and entered a decree upon the basis of the master's 
report, for the sum of $7,372.48, which was declared to constitute a 
prior lien upon the fund derived from the sale of the lands by the 
East Tennessee Land Company to the state of Tennessee. We gather 
from the record that there is BuflBcient already in the hands of the 
court, or yet to come into it, from the sale of the lands to the state, 
to pay any sum which the court may adjudge to be due as the bal- 
ance of the money due on the purchase by the East Tennessee Land 
Company. From the decree establishing the balance due to be the 
sum of $7,372.48, the petitioners hâve appealed to this court, and as- 
sign for error the disallowance of interest upon those portions of the 
purchase money which were due for lands to which the Tennessee 
Coal, Lumber & Tan-Bark Company had not good title at the date of 
the contract, and, as to those, so limits the interest as to run from 
the date when a good title was shown. The détails of the proceed- 
ings'taken to perfect the titles of thèse several parcels, and the situa- 
tion in which the titles to them, respectively, rested, need not be 
stated, as the question involved is a gênerai one, and is independent 
of the spécial facts which existed with respect to each or any of them. 
It is the gênerai rule that, where one party recovers judgment 
against another for a sum of money due upon a contract wherein 
there is no stipulation in regard to interest, the court will award in- 
terest at the légal rate from the time when the money became due 
and payable. In such a case the interest is awarded as damages 
conséquent ujwn the breach of the défendant in failing to perform 
his obligation. The judgment in respect to that branch of the dam 
âges does not rest directly upon the obligation itself, but stands upon 
the footing of those damages which in other cases are found to be the 
resuit of the defendant's fault. Consequently the rule has its ex- 
ceptions, and as in other cases where there are reasons founded on 
the conduct of the plaintifE, or other spécial circumstances existing 
in the case, and the justice of the situation requires it, interest will 
be dpnied. This exception prevails both in courts of law and equity. 
Thus, in the case of Eedfleld v. Iron Co., 110 U. S. 174, 3 Sup. Ct. 570, 
which was an action to recover money alleged to hâve been illegally 
exacted for customs dues, and where the plaintiff had been guilty of 
lâches in prosecuting his claim, it was held that, although he was 
entitled to recover the money illegally exacted, he should not be 
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awarded interest during the period while his lâches continued. In 
deliyeripg the judgment of the court, Mr. Justice Matthews said: 

"Interest ii) given on money demands as damages for delay In payment, belng 
Just compensation to the plalntlff for a def ault on the part of his debtor. Where 
It Is reserved expressly In the contract, or Is Implied by the nature of the 
promisé, It becomes part of the debt, and is recoverable as of right; but, -when 
It is glvén as damages, it is often matter of discrétion. In cases like the prés- 
ent, of recoveries for excessive duties pald under protest, it was. held In Brsklne 
V. Van Arsdale, 15 Wall. 75, that the jury mlght add interest, the plaintiflC 
ordlnarlly belng entitled to it from the time of the Illégal exaction. But where 
interest is recoverable, not as part of the contract, but by way of damages, 
if the plalntlff has been guUty of lâches. In unreasonably delaying the prosecu- 
tlon of bis clalm, It may be properly wlthheld. Bann v. Dalzell, 8 Oar. & P. 
376; Newel T. Kelth, 11 .Vt 214; Express Co. y. Milton, 11 Bush, 49." 

The passage above quoted was repeated with approval by the su- 
prême court in giving judgment in Redfleld v. Bartels, 139 TJ. S. 694, 
701, 11 Sup. et. 683. And in U. S. v. Sanborn, 135 U. S. 271, 10 Sup. 
et. 812, the suprême court, having this subject under discussion, said : 

"In Redfleld v. Iron Co., 110 U. S. 174, 8 Sup. Ot. 570, the question waa 
whether the plalntlff was entitled, under the cireumstanees of that case, to re- 
cover interest; the action belng against a coUector to recover damages for an 
illégal exaction of customs dues. The court, after observlng that Interest is 
recoverable as of rlght, when reserved expressly In the contract, or when im- 
plied by thé nature of the promise, said: 'But where interest Is recoverable, 
not as part of the contract, but by way of damages, if the plalntlff bas been 
gullty of lâches, In unreasonably delaying the prosecutlon of his clalm, it may 
be properly withheld.' " . , 

And the court, applying the rule; held that the govemment was 
precluded from recovering interest upon a sum which had been paid 
to the défendant under a misapprehension of the secretary of the 
treasury, where there had been a long delay in the assertion of the 
right to recover the- money, and no showing of any reason or excuse 
for the delay. In the case of Erskine v. Van Arsdale, 15 Wall. 75, 
which was cited by the court in Eedfleld v. Iron Co., 110 U. S. 174, 
3 Sup. et. 570, it was held that interest might properly be awarded 
by way of damages from the time of the illégal exaction; the facts 
not showing that any fault could be imputed to the plaintiff. Thèse 
cases afford pertinent illustrations of the gênerai rule, and of the 
exception to it, in cases where the question of interest arises upon 
the assessment of consequential damages; and they indicate the 
grounds in gênerai upon which, in such cases, interest should be 
awarded or withheld. And see M'Oormick v. Crall, 6 Watta, 207, 
212. But the question of interest in case of suit brought upon a con- 
tract wherein the payment of interest is made the- subject of express 
stipulation, and is thereby made part of the obligation, stands upon 
a difiFerent ground. In such a case it is made a matter of agreement 
between the parties. They are supposed to hâve considered ail the 
cireumstanees bearing upon the propriety of their stipulation, and 
this term of the contract is as binding as any other. The courts 
hâve no just right or authority to annul the agreement which the 
parties hâve, in contemplation of the cireumstanees in which they 
were dealing, seen fit to make. The distinction is clearly stated in 
the passages above cited from the opinion of the court in Eedfleld 
T. Iron Co., supra, and in U. S. v. Sanborn, supra. To this gênerai 
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rule there are also exceptions, though they are few in numljer, and 
rest upon very spécial reasôns. Thus, a court of equity, in suits for 
the spécifie performance of contrâcts, will sometimes grant such re- 
lief only upon condition of an abatement of interest, where the pe- 
culiar facts are such as to make it équitable that that should be done. 
The relief is in the discrétion of the court, and it may attach such a 
condition to granting it as, upon grounds broader than strict law, 
the équitable facts indicate as just. Another exception is one recog- 
nized by the suprême court of the United States in Brown v. Hiatts, 
15 Wall. 177, where it was held, in a suit brought by a citizen of one 
of the Oonfederate states against a citizen of a loyal state, that in- 
terest on a loan, although stîpulated in the contract, which matured 
after the commencement of the war, ceased to run during the subsé- 
quent continuance of the war; this upon the ground that by the 
laws of war the payment of the principal debt was interdicted, and 
the légal duty of the défendant was therefore to withhold the debt, 
instead of paying it. The présent case comes under the last of the 
gênerai rules above stated, and is not within any recognized excep- 
tion to it. The East Tennessee Land Company expressly agreed, not 
only to pay the principal of its notes, but also to pay the interest 
thereon from the date of the original contract, November 8, 1889. 
Thé court bas no more right to disregard this agreement upon the 
subject of interest than it would hâve to abate a part of the principal 
dèbî; if the facts had been proven which showed that the price paid 
for the land was improvident. In the case of Koshkonong v. Burton, 
104 U. S. 668, a suit was brought in the circuit court of the United 
States in Wisconsin to recover the amount due on certain bonds, with 
interest coupons attached, issued by the défendant township, a muni- 
cipal corporation of that state. At the time when the bonds were 
issued the law of Wisconsin was such that the holder was entitled 
to recover interest upon the respective coupons from the date of their 
maturity. Afterwards the législature of the state passed a statute 
which provided that: 

"In the computation of Interest npon any bond, note, or other Instrument or 
agreement, Interest shall not be compounded, nor shall Interest thereon be con- 
strued to bear Interest, unless an agreement to that effect la clearly expressed 
in wrltlng." Gen. Laws 1868, pp. 62, 63. 

And it was objected by the township that therefore interest could 
not be recovered upon the coupons; but it was held by the court that, 
in view of the then existing law, the agreement, when made, became 
a fixed stipulation, and part of the contract, and that the statute was 
invalid in so far as it impàired the binding effect of the agreement 
in respect of the interest, and directed judgment to be entered upon 
the. basis of the law existing at the date of the issue of the bonds. 

We theirefore conclude that the court erred in respect of the rule 
which it applied, and that this being a suit upon a contract, the 
validity of which was not questioned, and it not being claimed that 
the contract in any wise misrepresents the agreement of the parties, 
the court had no alternative but to give it effect accordîng to ita 
terms. The stipulation found at the end of the notes, that "land 
adversely owned, or in litigation, or in adverse possession, shall not 
80 F.— 39 
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be paid for until sucli adverse claims be removed of record," in no 
wise changes the construction properly to be given to the contract 
in respect to the payment of Interest. It simply postponed the pay- 
meut of principal and interest alike until the condition should hap- 
pen, and did not affect the amount which should ultimately be paid. 
It appears that possession of the lands described in the deed of the 
Tennessee Coal, Lumber & Tan-Bark Company was immediately de- 
livered to the East Tennessee Land Company, the grantee therein, 
and that the latter company thereafter had undisturbed possession 
thereof. It is manifest upon the agreement of the parties that the 
perfecting of the title to some of the lands was to take place after- 
wards. The parties knew ail this, and made their agreement about 
interest with référence to it. So far as we can see, nothing has 
happened which the parties did not contemplate, and tiie grantee in 
the deed has got what it contracted for, and according to the ex- 
pected method. The doctrine is well established that where the 
grantee has been put in possession of land conveyed with covenants 
of warranty, and has not been ousted or otherwise disturbed in his 
possession, he cannot refuse payment of the purchase price according 
to his agreement by showing that some third person had title ad- 
verse to his grantor, even though he did not know of such adverse 
claim at the time he took his deed, if no fraud was practiced on him. 
Mr. Justice Nelson, in delivering the judgment of the suprême court 
in Patton v. Taylor, 7 How. 133, 159, stated the law to be: 

"That a purchaser, In the undisturbed possession of the land, will not be re- 
lleved against the payment of the purchase money on the mère ground of 
defect of title, there being no fraud or misrepresentation, and that In such a case 
he must seek his remedy at law on the covenants in his deed." 

And this is the settled rule of law in Tennessee, the state where the 
land is, and whose laws control the conveyance of it; the rule in 
that state being that : 

"When the purchaser of land has taken a deed with covenants of gênerai war- 
ranty, under which he has been let into possession, he cannot, in the absence 
of fraud, before éviction, on the ground merely of defect of title !n the vendor, 
claim In equlty to hâve the contract rescinded, or to resist the payment of, or 
hâve refunded, the purchase money. He must in such case be left to his remedy 
at law on the covenants of warranty In his deed." Barnett v. Olark, 5 Sneed, 
435; Merriman v. Norman, 9 Heisk. 269; Cohen v. Woollard, 2 Tenu. Oh. 686; 
White V. Bwlng, 37 U. S. App. 365, 368, 16 C. O. A. 296, and 69 Fed. 451. 

Much less could he disavow his obligation if he knew at the time 
of taking his deed of such adverse claim, and the deed was in t^ct 
made upon the understanding between the grantor and the grantee 
that the grantor was to buy in the outstanding claim or title, which, 
when acquired, would inure to the grantee under the covenants of his 
deed. From thèse considérations it follows that the decree of'the 
circuit court must be reversed and the cause remanded, with direc- 
tions to enter a decree for the amount of the balance found to be 
due upon the three notes, of $31,000, $41,000, and $41,000, respective- 
ly, with interest to be computed from the 8th day of November, 1889. 
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SEAMB3JN'S FRIBND SOC. v. SAMB. 

(Circuit Court, D. Rhode island. Aprll 25, 1897.) 

L Municipal Corpokations— Town Codncim. 

Towns and the town coundls thereof, lu Rhode Island, are distinct bodles, 
wlth distinct powers. 

5. 8ame— Qrant OF Watbhwobks Franchise. 

Under section 32, e. 42S, Pub. Laws R. I., providing that the town councU 
o£ any town may grant the rlght to lay water pipes in the hlghways, and 
may consent to the érection and maintenance ot réservoirs upcn such terms 
as they may deem proper, including the power to exempt the worlis from 
taxation, a town councll lias no power to grant an exclusive rigbt to con- 
struct waterworlîs in the town. 

8. Samb— Exclusive Riohts — Ekkction of Competing Works bt Town. 

Nor does a town councll, by givlng to a company the use of the hlghways 
80 long as the inhabitants shall be reasonably supplied wlth water, and 
exempting it from taxation for 25 years, and exactlng an obligation to 
supply water to the town and to sell Its worlîs to the town, exclude the 
town from the rlght to construct waterworks of Its own. 

4 Samb. 

Whether a town, under section 1, c. 285, Pub. Laws R. I., bas power to 
grant an exclusive franchise to construct waterworlis, or to preclude itself 
by contract from competing wlth a company holding the rlght to construct 
such Works, qusere. 

6. Samb— CoNTKACT— Katipication. 

When a town councll bas granted to a company a rigbt to lay water 
pipes in the town upon certain conditions, the facts that subsequently, 
for several years, while the company is erecting Ita plant and conducting 
its business, the town takes no action relating to it, and that It then, at 
town meetings, the notices for which contain no mention of a proposed 
ratification of a contract between the company and the town, passes reso- 
lutions looklng to the purchase of the waterworks by the town "under the 
agreement between said town and" the company, do not amount to a ratifi- 
cation on the part of the town of a supposed contract wlth the company for 
an exclusive rigbt on its part or for the abstention of the town from 
constructing waterworks of its own. 

James M. Eipley, W, B. Vincent, and Joseph C. Ely, for Westerly 
Waterworks Ce. 

William C. Loring and Ralph W. Boyden, for Seamen's Friend Soc. 

Francis Colwell, WaJter H. Barney, and A. B. Crafts, for Town of 
Westerly. 

Before COLT, Circuit Judge, and BBOWN, District Judge. 

BROWN, District Judge. Although thèse cases are before the 
court, upon motions to dissolye the temporary injunctions, yet as 
the merits hâve been exhaustively argued, and as counsel for ail 
parties hâve requested our décision upon the main questions which 
détermine the substantial rights, we accède to such request and 
décide the motions accordingly. 

The flrst inquiry is, has the corporation known as the "Westerly 
Waterworks" any rights which are impaired or threatened by the 
vote of the town of Westerly in town meeting, on April 11, 1895, 
directing the town council to contract for and construct water- 
works for the town? Or, to state the inquiry in another form, 
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does tjie tpwn's action impair any obligation of contract to the 
beneflt wHereof said waterworks company is entitled? 

The company basés its claim of rigbt to preclude the town from 
constructing waterworks — First, upon a vote of the town council 
dated June 29, 1885; second, upon acts of the town which are 
claimed to hâve the effect of an adoption and ratification of the act 
of the town council. 

In determining what rights were derived from the town council, we 
haTe flrst to flnd what rights the town council had power to bestow. 
The authority of the town council is purely statutory, and the ef- 
fectiveness of its grants and contracts is to be measured by its powers. 
Whatever may.be the language which the members of the town coun- 
cil employ in their votes, however libéral may be their expressions in 
conferring rights and privilèges, only such language can influence our 
décision as conforms to powers conferred by law. The sole powers 
possessed by the town council, under which the company can dérive 
the right which it claims, are set f orth in Pub. Laws E. I. c. 425 : 

"Sec. 32. The town council of any town, or the clty council of any city, may 
grant to any person or corporation the right to lay water pipes in any of the 
public hlghways of such town or city for the supplylng the inhabitants of such 
town or city with water, and may consent to the érection, construction, and the 
right to maintain a réservoir or réservoirs within said town or city, for such 
tlme and upon such terms and conditions as they may deem proper, Including 
therein the power and authority to exempt such pipes and réservoirs, and the 
lands and works connected therewith, from taxation." 

The meaning of this law has been expounded by the suprême court 
of the State of Ehode Island in the case of Smith v. Town of Westerly 
19 E. I. 33, 35 Atl. 526; and although this décision may not be abso 
lutely binding upon this court, since the rights of the company ac- 
crued prior to the décision, and since it was upon a controversy be 
tween différent parties, and because it is not a final décision, being 
only on demurrer, yet as the latest utterance of that learned court, 
and as a thorough discussion and learned exposition of principles sup 
porting the conclusion of the court, we regard it as of the greatest 
weight, as did the district judge sitting in this court. See Westerly 
Waterworks v. Town of Westerly, 75 Fed. 181. Upon the reasoning 
of the state décision, and the authorities therein cited, as well as 
upon our independent investigation, we arrive at the same conclusion 
as was reached by that court, and, f oUowing the prior view of this 
court, flnd thàt under chapter 425 the town council had no power to 
grant to the Westerly Waterworks exclusive rights. 

As in the arguments and briefs there has been a somewhat indis- 
criminate use of the terms "town" and "town council," and as certain 
propositions hâve been enunciated concerning the town which are 
true only of the town council, and concerning thé town council which 
are true only of the town, it will clear the further discussion of the 
case to point out that the town and town coimcil are distinct bodies 
with distinct powers. The reasons for distinguishing between acts 
of the town and of the town council are substantial, and the difEer- 
ences between the two bodies are not nominal, nor are arguments 
based upon such différences fairly subject to the criticism that they 
involve only technical matters of mère form. On the contrary, they 
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involve important questions of public riglit. As is said by Mr. Dillon 
in bis book upon Municipal Corporations (4th Ed. § 28) : 

"In the New Bngland town proper the cltizens administer the gênerai affairs 
In person at the stated corporate town meetings, and through ofllcers elected 
by themselves. ♦ * • The New England town Is especlally Interestlng as 
affording, perhaps, an exàlnple of as pure a democracy as anywhere exista. 
Ail ol the qualifled inhabltants meet and act dlrectly upon and manage, or direct 
the management of, thelr own local coneemis. Eaeh aitizen bas a vote and 
an equal voice.' This form ôf govemmént was adopted at a very early period, 
and is flrmïy adhered to and deeply cherished by the people of the New Englànd 
States. • • •" 

Tbe principle of direct participation by the inhabitants, in matters 
involving important expenditures of money and public improvements, 
bas been constantly recognized in the state of Ehode Island. In the 
language of the statutes (Gen. Laws, c. 36, § 1): "The inhabitants of 
every to>vn shall continue to be a body corporate," etc. In the case 
of Smart V. Town of Johnston, 17 E. I. 778, 24 Atl. 830, it was said of 
the powers of town councils in establishing highways, what might 
also hâve been said in relation to the granting of the privilège of lay- 
ing water pipes in the highways, and of constructing and maintaininjg 
réservoirs: 

"Town councils are not the agents nor the servants of the varions towns 
which they represent, in the ordinary and légal meaning of that term, in the 
laying out of highways, but they are public officiais forming an important part 
of the government, and clothed with certain well-defined powers, and eharged 
with certain well-defined dutles, by the statute law of the state." 

The power conf erred by chapter 425, Pub. Laws E. I., using the lan- 
guage of the court in the above case, "is conferred exclusively upon 
the town council, and over their action in the matter the town bas no 
control, and cannot be held responsible, at any rate, for their unau- 
thorized acts." To permit the town council, without previous au- 
thority, to act for the town in matters vested only in the town, is to de- 
prive the town inhabitants of their right as corporators to regulate 
the affairs of the town in the corporate meeting. By electing persons 
as members of a town council, the inhabitants express their views 
of their qualiflcations to act in matters limited by statute. The scope 
of their duties is important in determining the qualiflcations of candi- 
dates for élection. To permit persons chosen for certain duties to 
bind the town in matters not contemplated by the inhabitants as 
within the powers of the ofQcers is in principle and practice danger- 
ous. 

The rights of the public, the rights ôf the town, are to be scrupulous- 
ly regarded; and, though franchises to corporations are to be care- 
fully protected, the source of such privilèges must be traced either to 
the direct act of the législature, or to the authorized act of the agent 
acting clearly within the powers delegated by the législature in ex- 
press terms. Grants of exclusive rights such as the town council 
attempted to confer must rest upon the clearest language and upon 
the most deflnite authority, and persons dealing with public servants 
are strictly and justly held to the obligation to inform themselves as 
to the rights which they may acquire in so doing. AU persons con- 
tracting with a municipal corporation must at their péril inquire into 
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the power of the corporation or of its oflQcers to make the contract. 
Dill. Mun. Corp. (4th Ed.) § 447; Farnsworth v. Pawtucket, 13 B. I. 
85-88. 

This rule is for the public protection, and there can be no case 
wherein it sbould be more strictly applied than one involving the 
grant of an exclusive franchise. Employing the language of the 
argument of the learned counsel for the Seamen's Friend Society: 

"The reason why a municipal body cannot make a valld grant of an exclusive 
franchise of that kind is because It tles the hands of the public In making in- 
ternai improvements when that time arrives when, in the discrétion of the pub- 
lic, an internai improvement should be made,— because it tles the hands of the 
publie in its législative powers." 

So far as the acts of the town council are concerned, therefore, we 
can attach no force to the contention of the complainants that they 
hâve been misled, and hâve made a large investment upon the faith 
of the acts of the tow^n, and that it is unjust and inéquitable, and in 
the eye of the law a hardship, that they should be deprived of their 
supposed exclusive rights. It is neither unjust nor inéquitable that 
their rights should be determined by légal principles established in 
favor of the public. 

As it is assumed in the opinion of the learned district judge grant- 
ing the temporary injunctions that a yalid contract exists; even if an 
exclusive right has not been granted; as this is assumed by counsel 
for the waterworks and for the Seamen's Friend Society; and as the 
origin and exact nature of that contract are somewhat obscure, after 
the concession that exclusive rights were not conferred upon the Com- 
pany, — it becomes necessary to dwell upon this point. Our primary 
inquiry is rather as to what rights the company has than as to 
vi^hether they arise from a "contract," using the term in the sensé 
of an agreement between compétent parties, or from the so-called 
"contract" arising between the législature and the company from the 
direct or indirect grant of a franchise. We therefore ask what rights 
accrued to the company, and what obligations were imposed upon the 
town, either by contract or by grant, immediately upon the passage 
by the town council of the vote of June 29, 1885, and the acceptance 
by the company of the conditions of this grant, and before any act 
of the town in its corporate capacity? The company acquired a right 
to the use of the highways and public grounds to be enjoyed as long 
as the inhabitants shall be reasonably supplied with water by the 
company, and a right to exemption from taxation for 2o years. It 
incurred an obligation to supply water to the town and to the inhabit- 
ants, and an obligation to sell its waterworks to the town. The obli- 
gations were imposed upon the town to permit the use of the streets 
and to exempt the company from taxation. The town also acquired 
a right to buy the property of the company, and to insist upon the fur- 
nishing of a proper water supply. The suggestion that beèause the 
town council imposed a duty upon the company to supply water, as a 
condition of the privilège of laying its pipes, etc., it also imposed a 
duty upon the town to take water only from the company, is not sup- 
ported by an examination of the language of the resolution, and the 
force of such a suggestion is destroyed by our flnding that the council 
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could not confer exclusive rights. Thèse rights of the company were 
subject to whatever oompetitioii might be authorized by the state, 
town council, or town, including the compétition of the town itself, 
and it should be carefully observed that the rigbts of the town were 
lawfully acqnired, not through its own act, but through the act of 
the town council as agent of the législature and not as agent of the 
town. It is manifest that upon the state of rights and obligations 
then existing there was ho légal obstacle to prevent the town from 
instituting waterworks of its own. The company was under the 
obligation to sell its works to the town; but, as was conceded upon ' 
the brief of the Seamen's Friend Society, and as must be decided upon 
an examination of the resolution, Ijmited by the force of law from a 
grant of exclusive rights to a grant of rights not exclusive, the town 
was under no obligation to purchase the works of the company. It 
merely had an option to do so. The town was free to refuse to buy 
and free to compete, although its compétition might be disastrous to 
the company. 

Although the company is bound to furnish water for the town hall 
and drinking fountains, the town, under any view, whether the grant 
was exclusive or not, is not bound to receive it. The town is under 
no obligation to pay for it, and therefore does no wrong to the com- 
pany in supplying itself with water for thèse purposes, since it rather 
relieves the company of a burden than deprives it of a right. The in- 
habitants of the town are free to use the company's water or not. 
The public is entitled to the full beneflt of compétition. It may take 
its water from any other source or from any other company, or supply 
itself by its own works. It should be borne in mind that we are still 
discussing the question as to the rights derived from the town council. 
From our prior conclusion that the council could not confer exclusive 
rights, it of course follows that it could not exclude the inhabitants of 
the town or the town itself. It does not obviate the objection to the 
exclusiveness of the grant to show simply that the company cannot 
lawfully exclude every person or corporation while conceding that the 
town is excluded. The full force of our flnding that the town council 
bas no power to make an exclusive grant must be accepted, and this 
finding means that the town council can exclude no person or corpora- 
tion upon whom the législature, or the présent or future town council 
as agent of the législature, may confer like rights. Nor can the town 
council by its grant or contract exclude the town from exercising its 
rights. In favor of whom exists the principle that towns or town 
councils, unless expressly authorized by the législature, cannot con- 
fer exclusive privilèges? In favor of the public, in favor of the in- 
habitants of the town ; and the chief beneflciary of the légal rule can- 
not be held to be excepted from it without rendering the rule an ab- 
surdity in terms and in substance. Failing to flnd in the act of the 
council, unaccompanied by any acts of the town in its corporate ca- 
pacity, a sufûcient basis for the injunctions, and flnding that up to 
this point the complainants' case is without substantial foundation^ 
we approach the second branch of the case. 

Our second inquiry is, has the town itself conferred upon the 
company a right to exclude the town from compétition? This in- 
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quiry présents two important questions: First. Has the town tlie 
power to exclude itself? Second. If it bas such power, has the 
power been exercised? 

Chapter 285 of the Public Laws of Bhode Island is the only stat- 
ute -which, in our opinion, is entitled to serions considération upon 
the question 6f the power of the town. Chapter 975, passed May 
29, 1891, 5 years and 11 months af ter the resolution of June 29, 
1885, wa^ not in the contemplation of the parties, and there waa 
at no time an acceptance by the company of rights or franchises 
under that statute, or a submission to the conditions thereof. The 
learned district judge also adopted this view oif the statute. Though 
we hâve considered this statute carefully, we call it up at this 
point merely to dismiss it as having no weight. The material por- 
tions of chapter 285 are as follows: 

"Section 1. Whenever the electors of any town, qualifled to vote upon ques- 
tions of taxation or involving tlie expenditure of money, shall liave voted, at 
a town meeting ealled for tàat purpose, to provide a water supply for tlie 
Inhabitants of such town, or for some part thereof; or whenever any town 
shall enter or shall hâve enteréd into any contract wlth any person or corpo- 
ration to fumish such town wlth such a water supply (a contract which towns 
are hereby authorlzed to make) then such town, or the person or corporation 
bound to fulfiU such contract, as the case may be, may take, condemn, hold, 
use and permanently approprlate any land, water, rights of water and of way 
neeessary and proper to bé used in fumlshing or enlarging any such water 
supply, including sites and materials for dams, réservoirs, pumping stations, 
and for coal houses, with right of way thereto, and rlght of way for water 
pipes along and across public highways and through private lands, and includ- 
ing also lands covered or to be flowed by water, or to be In any other way 
used in furnlshlng, enlarging or malntaining any such water supply. And if 
any change In any highway shall be required for the accommodation of such 
water supply, then such town, person or corporation may alter the grade of 
such highway or construct a bridge therein, under direction of the town coun- 
cil of the town where such change is made, and as far as may be needful, 
flrst giving bond with surety satisfactory to a justice of the suprême court, 
if requested, eonditioned to reimburse such town for every expense and dam- 
age occasioned by such change Of grade or other change in such highway." 

An important différence exists between this statute (chapter 285) 
and chapter 425, previously considered. The town is authorized by 
this statute to contract with any person or corporation for a water 
supply "for the inhabitants of such to^syn, or for some part thereof." 
This is obviously a différent power from that of the town council, 
under chapter 425, to grant permission to lay pipes and to vend 
water subject to indefinite compétition. There is a serious ques- 
tion whether the prohibition of exclusive grants does not attach to 
this statute as well as to chapter 425. In référence to the déci- 
sion of the suprême court of Rhode Island in Smith v. Town of 
Westerly, 19 E. I. 33, 35 Atl, 526, the learned district judge in his 
décision in this court says: 

"The complalnants hère argue that Pub. Laws, c. 285, authorlze 'any con- 
tract,' and therefore cover a contract for an exclusive franchise; that the 
grant is authorized by chapter 425, and that the acts of the toven council, subsé- 
quent to the passage of chapter 975, amount to a ratification of the contract; 
and that, if a grant is ratifled, It must be held to be ratifled as an entirety. I 
cannot agrée with this argument. It is true that it does not expUcitly appear 
In the décision of the suprême court that the force and effect of chapter 285 In 
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thls regard was there declded; but the court do say, in terms, 'that the only au- 
thority to make said contraet [i. e. the contract for an exclusive right] on the 
part of the town council is conferred by Pub. Laws, c. 425.' It Is to be observed, 
also, that there is strong authority for the proposition, that gênerai powers such 
as are hère granted do not Include the power to grant exclusive rights." 

Although such doubt exists, we think there is great force and 
weight of reason in the contention of the plaintifls that chapter 
285 does confer upon the town the power to make a binding agrée- 
ment with the company for a full supply of water for the town and 
its inhabitants, and, as a part of such contract, to give to the com- 
pany, as reasonable security for compensation for its original out- 
lay, an agreement that the town will not, during the period of 
25 years, compete with the company se loùg as it furnishes a prop- 
er and adéquate supply of w.ater of a suitable quality, where such 
an agreement is accompanied by an agreement upon the part o< 
the company that it will sell to the town its property at a fair 
price, to be flxed by arbitration. The reasonableness of such a 
contract lûight, however, be questioued if the town were called 
upon tô pay a sum to compensate the company for a loss of an 
exclusive franchise in addition to the value of its works. To bind 
the town to pay the company the value of an exclusive franchise 
might be said to amount to conferring an exclusive franchise. By 
retaining the right to recall the powers granted to the company 
upon repàyment to it of the amount of its investment, the objec- 
tion that the hands of the public are tied, and that its discretion- 
ary powers as to making further improvements are impaired, is 
obviated, àt least to a great extent. The contract, then, cannot, in 
strictness, be called an exclusive contract, since the exclusiveness 
is only upon a reasonable condition. We think, therefore, that a 
Sound distinction can be made between a grant or a contract which 
absolutely excludes ail compétition, and one which merely ex- 
cludes the compétition of the town until it shall make due com- 
pensation to the company. And there is authority for such a dis- 
tinction in the cases cited for the complainants. Walla Walla Wa- 
ter Go. V. City of Walla Walla, 60 Fed. 957; Pergus Palis Water 
Oo. V. PerguS Palis, 65 Ped. 586; Illinois Trust & Savings Bank v.' 
City of Arkansas City, 22 C. C. A. 171, 76 Fed. 271. 

It appears, however, upon examination of the case of Walla Wal- 
la Co. V. City of Walla Walla, 60 Ped. 957, that the city in explicit 
terms agreed not to erect, maintain, or become interested in any 
other waterworks, save under conditions not material to this dé- 
cision, and it is also stated that the city had bound itself to take 
over the plant and render just compensation whenever it did elect 
to furnish water by means of works owned by it. In the présent 
case theré is no express agreement that the town will not com- 
pete, nor that in case it should elect to compete it will purchase 
the Works. Such agreement must be deduced from construction, 
and, in view of the rule that ail doubt in the construction must be 
resolved against the company and in favor of the public, there is 
great difSculty in inferring such agreement If the grant of an 
exclusive franchise is unlawf ul, the natural course would be to 



618 ■ 80 FEDERAL REPORTER. 

reject the word "exclusive" entirely, whereupon the language would 
confer merely such rights as might hâve been granted by the town 
council, i. e. rights nôt exclusive. Even then we encounter the 
doubt suggested by the décision of the suprême court of Rhode 
Island whether the town had any authority to make such a con- 
tract or to confer any privilèges in the highways, since such pow- 
er is vested in the town council, and, by force of the maxim, "Ex- 
pressio unius est exclusio alterius," v?ithheld from the town. If 
the word "exclusive" be entirely stricken out, the only support for 
complainants' right to preclude the town is the argument that, be- 
cause the town agreed that the company might be permitted to 
supply water, therefore the town agreed to accept it, and not to 
take it elsewhere or supply itself. But this argument leads to such 
a conclusion that we must reject it. The company is bound, if 
bound at ail, to supply water, not for 25 years, but to supply it "at 
ail times," and this would lead us to a perpétuai contract, and a 
perpétuai contract would not be within the class of contracts which 
upon any theory the town is authorized to make. It is only by 
retaining the word "exclusive" that we can flnd an intention of 
the town to preclude itself from compétition; that is to say, upon 
the theory of the argument of the complainants, the town had no 
power to grant exclusive rights, and so far as unlawful such lan- 
guage must be rejected, but so far as lawful it may be retained. 
The contract for exclusive rights necessarily covers the exclusion 
of the town, The town had a right to contract not to compete for 
a reasonable time, and an intention so to contract ia a necessary 
implication, from the use of the word "exclusive." In other words, 
we must reject the word "exclusive" as a word of grant, and retain 
it as a word of contract, but limiting its application to the town, 
though it was used as applicable to the town and to ail others. 
Then from the fact that the town, according to this construction, 
has agreed not to compete, we infer an agreement imposing upon 
it the obligation to buy the company's works if it does compete. 

Admitting the existence of a contract, we hâve grave doubts 
whether complainants can support their claims by the tenus of that 
contract or by any fair or reasonable construction of its language. 
Without, however, deciding the proper construction to be placed 
on the contract when the exact limits of the légal powers of the 
town under chapter 285 are determined, and without flnally decid- 
ing the question of power in the town to agrée to preclude itself 
irom. compétition, we will for our présent purposes assume the 
■existence of such power as a necessary basis for ata examination of 
the question: Has the power in fact been exercised by the town 
itself? Has the town adopted or ratifled the action of the council 
by corporate action in town meeting or otherwise, or by acquies- 
cence? 

As we hâve previously, said, the clairii of the complainant com- 
pany that upon the faith of the town's action it has made a large 
investment cannot be substantiated by the admitted facts of the 
case. The investment was made upon the faith of the action of 
the town council, and we cannot, without a violation of im- 
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portant légal principles, and without establishing a dangerous 
précèdent, overlook this fundamental distinction. When we are 
dealing with questions of franchises or contracts wholly or partly 
exclusive of public rights, we must adhère to the requirement of 
clear and express législative authority. To base such exclusive 
rights upon a grant or contract of a body without authority, and 
then to ratify or conflrm such erant or contract by the mère silence 
of the public, or by uncertain and ambiguous expressions, or by 
acts which may be interpreted either as acquiescence or as mère 
sufferance, is to establish a new source of grants in dérogation of 
public right. If the written laws promulgated by the législature, 
and expressed in definite terms, are to be construed strictly in 
favor of the public; if, to use the language of Mr. Justice Brewer 
in Jackson Co. Horse E. Oo. v. Interstate Kapid-Transit Ry. Ca, 
24 Ped. 306, "doubts as to what is granted are resolved in favor 
of the grantor, or, as often epigrammatically said, a doubt destroys 
a grant," — then it must also be true that the same principles are 
to be applied when we come to interpret the significance of the 
words, of the acts, and even of the mère silence, of the town. 

But, foregoing for the moment the strict application of thèse 
principles, let us consider the conduct of the town, and interpret 
it as we would interpret an act of ordinary business life. There 
is, flrst, silence for more than five years. So far as appears of 
record, from June 29, 1885, to December 1, 1890, no action was 
taken by a town meeting based upon the existence of said con- 
tract, and not until June 2, 1891, did the town vote to take action 
relative to the purchase of the plant. There was no action by 
the water company or by the town which developed a controversy 
as to whether or not the company had an exclusive right, or a right 
exclusive to the extent of precluding the town. The company pro- 
ceeded in the exercise of its undoubted and undisputed rights to 
erect its plant, which was completed in November, 1886. If by silence 
the town recognized anything, it was the mère right of the com- 
plainant waterworks company to do what it was doing, and that 
it was proceeding under a privilège conferred upon it by the town 
council under direct législative authority, over which the town had 
no control. Smart v. Town of Johnston, 17 E. L 778, 24 Atl. 830, 
ubi supra. 

"Nor is there in the use of water by the town for its town hall 
and drinking fountains any satisfactory or unambiguous évidence 
of the town's intent to adopt or make a contract under chapter 285. 
The furnishing of a certain quantity of water for public use was 
required by the town council as a condition of the grant of the 
use of the public highways, etc., and, by accepting the beneflt of a 
reasonable condition imposed under chapter 425, the town can- 
not be said to bave acted under chapter 285. The silence of the 
town, therefore, cannot be held to amount to an adoption or ratifl- 
cation of the act of the town council. We must look, therefore, 
to the votes of the town. 

The ftrst vote, passed June 2, 1891, is as foUows: 
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"Resolved, that the town council be, and they are Lereby, Instrueted to notif j 
the W^terly Waterworks Company In wrltlng that the town désires to pur- 
ehase the property ot the Westerly Waterworks Company, and they are fur- 
ther Instruoted to take ail neœssary action in accoidance wltb the provisions 
of the franchise of the said Westerly Waterworks Company, to ascertain at 
what priée the Westerly Waterworks can be purchased." 

The second TOte, passed April 11, 1895, is as follows: 

"Besolved, that the town councll of the town of Wesiterly be, and It la hereby, 
requested tp agrée, If possible, with the Westerly Waterworks, of sald town, 
upon a thlrd référée, undet the agreement between said town and sald Westerly 
Waterworks, and, in case ho such agreement can be arrlved at wlthin thirty 
daj's from the date of this meeting, the sald town eouncdl is hereby directed to 
contract for and construct waterworks for said town, not to exceed in cost tbe 
sum of one hundred and fifty thousand dollars ($150,000)." 

Oounsel for complainants urge that, by claiming the beneflt of 
the so-called contract which the town council made for its beneflt, 
the town adopts the contract as its own. This point was before 
the suprême court of Ehode Island in the Smith- Westerly suit, and 
decided adversely to complainants' contention in the following lan- 
guage: 

"Doubtless this vote may properly be sald to hâve amounted to the récogni- 
tion of the existence of the contract In question, in so far, at any rate, as it 
confers upon the town the rlg'ht to purchase the waterworks which had been 
construeted by vlrtue thereof. But, even assuming that it was a récognition 
of the contract in its entirety, still it does not amount to an adoption or ratifl- 
eatlon thereof by the town." 

We adopt the view of the suprême court of Rhode Island as to 
the efEect of thèse resolutions. In fact, there is some degree of 
force in the claim of counsel for the défendant that the second 
vote of the town meeting was rather an express déniai of the com- 
pany's right to prevent the town from building waterworks than 
an adoption of a previous contract which prohibited it to do so. 
The presumption is rather that the town recognized the existing 
state of légal rights of the company than that it conferred upon 
the Company new rights. The votes looking to the purchase of 
the waterworks property are said by the counsel for complainants 
to be a claim of the chief beneflt of the contract, and therefore 
an adoption of it. But this was a beneflt to which it had a right 
both by the terms of the company's charter and by the mt/ra vires 
act of the town councîl. It was a right which it derived from 
the législature directly through the charter of the company, and 
indirectly through the town council. It existed independently of 
any action of the town. The résolution of June 2, 1891, instructs 
the town council "to take ail necessary action in accordance with 
the provisions of the franchise of said Westerly Waterworks Com- 
pany to ascertain at what price the Westerly Waterworks can be 
purchased." The action of April 11, 1895, refers to the agreement 
between said town and the company, but looks merely to the flx- 
ing of a price. Thèse resolutions are quite as consistent with the 
désire to buy ofE a mère claimant, and to end a dispute, as with 
a récognition of the rights claimed, and the language is alto- 
gether too uncertain in its import ajad in its référence to amonnt 
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to a concession to the company of important rights which it did 
not in fact then possess. 

This attempt to hâve a price fixed at which the town might buy 
or not buy, as it chose, is not, in our opinion, équivalent to the 
adoption or ratification of any contract, and efEected no change in 
the status of the company's rights. We hâve caref ully examined 
the numerous cases cited by complainant to the point of ratification, 
and find that each of them involves f acts very différent f rom thoee 
hère presented. The subjects of ratifying a contract, of eonfirm- 
ing doubtful rights, of precluding the town from its then existing 
rights, are in no wise involved in the purposes of the town meet- 
ings nor in their acts. The warning of the town meeting of April 
llth clearly shows this. The ruie applicable to ratification by a 
town of unauthorized acts is clearly stated in the opinion of Mr. 
Justice Gray in Town of Bloomfield v. Charter Oak Bank, 131 U. S. 
121, 135, 137, 7 Sup. Ct. 865, 872, 873: 

"Any ratification of an act i»-eviously unauthorized must, In ord«r to Wnd 
the principal, be with full knowledge of ail the material facts. Owings v. 
HuU, 9 Pet. 607; Benneclse v. Insurance Co., 105 U. S. 355. And no estopi»! 
In pals can be created, except by condnci; whlch the person settlng up the es- 
toppel bas the right to rely upon, and does In fact rely and act upon. Burgesa 
V. Sellgman, 107 U. 8. 20, 2 Sup. Ct. 10; Scovill v. Thayer, 105 U. 8. 143; 
Brant v. Iron Co., 93 U. S. 826." "The vote of those who attend a town 
meeting being of no validity against the town or Its inhabitants, unless the ob- 
ject, of the vote is set forth in the notice or warning of the meeting, the town 
éan no more ratify an aot afterwards than authorize it beforehand, exeept by 
vote passed pursuant to a prevlous notice speoifying the object Without the 
Indispensable prerequisite of such a notice, those présent at a town meeting 
hâve no greater power to bind the town indireotly or by esitoppel than they 
hâve to bind it directly by an original vote. Marsh v. Fulton Oo., 10 Wall. 
676; Daviess Co. v. Dicklnson, 117 U. S. 657, 6 Sup. Ot. 897; Norton v. Shelby 
Oo., 118 U. S. 425, 6 Sup. Ot 1121; Pratt v. Swanton, 15 Vt. 147; Lander v. 
School Dist., 33 Me. 239; American Tube Works v. Boston Mach. Co., 139 
Mass. 5, 29 N. B. 63. * * • Upon the whole case there was no proof of original 
authorlty, or of subséquent ratification, or estoppel, to bind the défendant town, 
— none of original authorlty, for want of any vote passed pursuant to due notice 
In the warning; none of ratification, for the same reason, as well as because 
Irt was not shown that the aots praved were done with intent to ratify the 
aots of the treasurer in issulng the notes sued on, or wlth knowledge of aJl the 
material faets attending thelr issue; none of estoppel, because there was no 
évidence of any acts of the town, which plalntlff had a légal right to rely upon, 
or did In fact rely upon, in taklng thèse notes." 

Furthermore, as, in our view, the whole basis of complainants' 
case is reduced to thèse resolutions, and to a doubtful construc- 
tion of their intent and significance ; and as upon this construction 
they seek to establish a contract doubtful in its terms, and, upon 
their contention, in dérogation of public right, — we should feel com- 
pelled, even if we were not fuUy satisûed of the right of the town 
to construct its works, to solve that doubt in favor of the town 
by the application of the rule, thoroughly established by décisions 
of the suprême court of the United States, that doubt must bé 
solved in favor of the public: 

"By a famlllar rule, every public grant of property, or of privilèges or fran- 
chises. If ambiguous, is to be construed against the grantee and In favor of the 
publie, because an intention, on the part of the go^emment, to grant to 
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private persons, or to a partlcular corporation, property or rigbts In whlch the 
whole publie is Interested, cannot be presumed, unless unequivocally expressed 
or necessarily to be impliéd in ttie terms of the grant, and because tlie grant 
is supposed to be made at the solicitation of the grantee, and to be drawn np 
by hlm or by his agents, and therefore the words used are to be treated as 
those of the grantee; and this rule of construction is a wholesome safeguard 
of the Interests of the publie againsit any attempt of the grantee, by the inser- 
tion of ambiguous language, to take what could not be obtained in clear and 
express terms. Charles Hiver Bridge v. Warren Bridge, 11 Pet. 420, 544-548; 
Dubuque & P. K. R. v. LItchfleld, 23 How. 66, 88, 89; Slidell v. Grandjean, 111 
U. S. 412, 437, 438, 4 Sup. Ot. 475." Central Transp. Co. v. Pullman's Palace- 
Car Co., 139 TJ. S. 24, 49, 11 Sup. Ot. 478, 484. 

But in the présent case we think that there are no réasonable 
grounds for doubt. The compajiy's rights are derived only from 
the town council, and the company has only such rights as the town 
council could confer. 

As we flnd that the waterworks corporation had no rights which 
would be impaired by the building of town waterworks, it becomes 
immaterial to décide the point made by the défendant that the vote 
of the town council passed April 11, 1895, was not a "law," within 
the meaning of the constitutional inhibition of state laws impair- 
ing the obligation of contracts, though we flnd strong support for 
the complainants' contention in the authorities cited upon their 
briefs. To the claim of the complainants that the charter of the 
company recognizes and validâtes its exclusive privilège, we are 
unable, upon examination of the charter, to give any weight We 
agrée with and adopt the language of the state court in the 
Smith-Westerly Case upon this point: "An examination of said 
charter, however, fails to show any ratification or adoption of said 
contract, or any référence thereto." What hâve been termed the 
"equities" of this case hâve been presented to us by counsel for 
the complainants, and the hardship to the company and to the 
stockholders which will resuit from a déniai of their claims has 
been urged as a matter relevant to a détermination of the légal 
rights. While we may regard with sympathy the failure of en- 
terprises to meet the expectations of their promoters, we cannot 
permit such sympathy to cause us to départ from rules of law 
which impose limitations upon the powers of public ofQcials and 
municipal corporations. Eecognizing the limitations imposed up- 
on corporations and individuals by the national and state consti- 
tutions, and by the laws which the people enact through their rep- 
résentatives in the national and state législatures, it is the duty 
of the fédéral courts to support the state courts by a full réc- 
ognition of their right and duty to maintain in their respective 
jurisdictions the rights of the public against claims in dérogation 
thereof based upon an uncertain and doubtful construction of acts 
of the législature or of agents or ofiicers acting under powers dele- 
gated to them by the législature. In the case of Hamilton Gas- 
Light & Coke Co. v. Hamilton City, 146 U. S. 258, 13 Sup. Ct. 90, 
it was strongly argued by counsel, as it has been urged in this 
case, that not compétition, but confiscation, was sought (see pages 
263, 264), but the court met such suggestions in the following lan- 
guage: 
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"The statuteB In force when the plaintiff became a corporation dld not com- 
pel the clty to use the gaslight fumished by the plaintiff. The city was em- 
powered to contract with the company for lighting atreets, lanes, squares, and 
public places within Its limits, but It was under no légal obligation to malie a 
contract of that charaoter, alHiough it could regulate, by ordinance, the price 
to be charged for gaslight supplied by the plaintiff and used by the city or its 
iahabitants. It may be that the stoclîholders of the plaintiff supposed, at the 
tlme it became inoorporated, and when they made their original Investment, 
that the city would never do what evidently Is contemplated by the ordinance 
of 1889. And it may be that the érection and maintenance of gas works by 
the city at the public expense, and in compétition with the plaintiff, -will ulti- 
mately impair, if not destroy, the value of tiie plaintiff's works for the purposee 
for whidh they were eartabllshed. But such considérations cannot control the 
dertermination of the légal rights of the parties. As said by this court in Our- 
tis V. Whitney, 13 Wall. 68, 70: 'Nor does every statute which afCect» the 
value of a contract impair its obligaition. It Is one of the eontdngencies to 
which pairties look now in making a large class of contracts, that they may 
be affeoted in many ways by state and national législation.' If parties wish 
to guard against eontingencies of that kind, they must do so by such clear and 
explicit language as will take their contraots ont of the established rule that 
public graots, susceptible of two construotions, must recedve the one most 
favorable to the public." 

The court, also, citing the language of Turnpike Go. v. State, 3 
Wall. 210, says: 

"No exclusive privilèges had been conferred upon It, either in express tenus 
or by necessary implication; and hence whatever may hâve been the gênerai 
Injurious effeots and conséquences to the company, from the construction and 
opération of the rival road, they are simply misfortunes which may excite oui 
sympathies, but are not the subjeet of légal redress." 

Our conclusion is fortifled by the décision of the suprême court 
of Ehode Island upon the vital questions existing in the présent 
cases. Giving full weight to the arguments presented by the com- 
plainants concerning the status of that case, as a controversy, pre- 
arranged to secure a décision for ulterior purposes, we are yet 
of the opinion that the views of the learned court upon the main 
questions are free from any influence resulting from that aspect 
of the case, and are sound interprétations of statute law. Though 
we reach our conclusion by a somewhat différent path, and upon 
our independent judgment, assisted, though not controUed, by that 
learned court, yet we fuUy concur in the findings of law which hâve 
led them, as ourselves, to flnd, that the défendant has a complète 
right to proceed to the construction of waterworks; and we find 
that in so doing it will impair no right nor obligation of contract 
to the beneflt whereof the complainants are entitled. The prelim- 
inary injunctions, therefore, will be dissolved, 

NOTE. For préviens dedsion In thls case, see Westerly Waterworks v. Town 
of Westerly, 76 Fed. 181. 
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OBNTKAL TRUST CO. OF NEW YORK v. EAST TENNESSEE, V. & G 

K. CO. et al. 

(Circuit Court of Appeals, SlxtU Circuit May 4, 1897.) 

No. 413. 

1. RaILROADS— DiVEESION OP INCOME— LiABILITT OF MORTGAGEBS TO ReFUND. 

Junior mortgage creditora of an Insolvent raiiroad company are not lia- 
ble to make good a diversion of a portion of tlie ineome by the receiyer to 
the payment of interest on prior mortgages. 

2. Samb. 

The doctrine that Income wrongfully applied by a receiver to the pay- 
ment of Interest on mortgages, or the improvement of the property of the 
corporation, must be restored, cannot be applied where It is Impossible to 
ascertain whether thèse expendltures hâve been made out of the income, 
or out of money borrowed. 
8. Same— Application of Incomb to Patmbnt op Pke-bxisting Dbbts. 

Pre-exlstlng debts of a raiiroad company for necessary operating expansés 
will not be a Jirst charge on the Income of a receivership, unless contracted 
within a reasonable period prior to the appointment of the receiver. The 
determinaton of this period Is in the sound discrétion of the court having 
jurisdiction of the accounts; and a Umltation of bIx months, so imposed, 
will not be disturbed on appeal. 
4. Samb— Oi/AiM fou Advbutising Matteb. 

A çlalm for advertlslng matter furnlshed to a raiiroad company prior 
tothe appointment of a receiver is not entitled to rank as a debt for mate- 
rials necessary to the opération of the road. 

Appeals of W. B. Belknap & Co., E. A. Kinsey & Co., Matthews, 
Northrup & Oo., and Westinghouse Air-Brake Oo., Parties by In- 
tervention, from the Circuit Court of the United States for the 
Eastern District of Tennessee. 

Thls Is an appeal, by the several interveners mentioned above, from a decree 
of the circuit court refuslng to allow payment of their several claims out of 
the corpus of the property of the raiiroad company In préférence to the mort- 
gages foreclosed in the principal case. The East Tennessee, Virginia & Georgia 
Raiiroad Company is an Insolvent raiiroad corporation, whose entire property 
vi^as origlnally placed in the hands of receivers, June 24, 1892, under a bill 
filed in the circuit court by Samuel Thomas, virho was a large gênerai ereditor. 
Subsequently two foreclosure bllls were flled in the same court for the purpose 
of foreclosing two junior mortgages, subject to the lien of certain other and 
senior mortgages. The original receivership was extended to thèse foreclosure 
sults, and the three causes Consolidated under the style of the Central Trust 
Company of New York against the ESast Tennessee, "Virginia & Georgia Raii- 
road Company et al. tJnder the final decree of foreclosure the raiiroad and 
ail of Its propertles and appurtenances hâve been sold, subject to certain under- 
lying mortgages, and were purchased by the Southern Railway Company. The 
Income of the several receivershlps bas been exhausted in the payment of oper- 
ating expenses, preferential claims, and Interest upon underlylng mortgages, 
paid to prevent default and prématuré maturity of the debts thereby secured. 
The proceeds of the foreclosure sale were Insufflcient to pay ofC the mortgage 
debts, and bave been applied towards the payment of the bonds secured by 
the foreclosed mortgages; but the purchaser, by the terms of the decree of 
sale, is obligated to pay. In addition to its bid, ail such other amounts as shall 
be necessary to pay ofC and discharge such claims against the receivers, or 
against the raiiroad company, as shall be determined to be entitled to préf- 
érence over the foreclosed mortgages. The appellants are creditors of the raii- 
road company, who by intervention hâve asserted claims for materials and sup- 
plies furnlshed to the raiiroad company before the appointment of the receivers, 
but who bave been denied préférence over the mortgagees in payment. Theif 
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claims to prlority are asserted— First, becanse they say theîr acconnts are for 
materials and supplies used in tlie opération of ttie said railroad, and furnislied 
wlttiin a short time prier to the appolntment of receivers; second, tliey assert 
ttiat tlie net earnings of tlie railroad company were not applled to tlie payment 
of the income debts, but were diverted to the payment of interest upon mort- 
gage debts, and in the improvement of the mortgaged property. For this reason 
they insist that they are entitled to be paid out of the corpus of the mortgaged 
property to the estent of such diversion of Income. The circuit court refused 
priority to the claims preferred by W. B. Belknap & Oo., E. A. Kinsey & Oo., 
and the Westinghouse Air-Brake Company, upon the ground that tlielr several 
claims were not for materials and supplies furnished within the time prescribed 
by the order appointing the receivers. The claim of Matthews, Northrup & 
Oo. was for advertising matter. This claim was rejected by the court below 
upon the ground that such advertising matter was not a claim of the class 
entitled to préférence, So far as thèse claims were asserted upon the ground 
of a diversion of income to the payment of interest, or in improving the mort- 
gaged property, the report of the siKcial commissioner that there had been no 
such diversion was concurred In by the court 

W. C. Herron, for appellanta. 
Henry Hudson, for appellee. 

Before TAPT and LUBTON, Circuit Judges, and SEVERENS, 
District Judge. 

LURTON, Circuit Judge, after making the foregoing statement 
of facts, delivered the opinion of the court. 

The question a$ to whether there was. a diversion of the cur- 
rent income by the railroad company to the payment of interest 
on the foreclosed mortgage debts, or in the permanent improvement 
of the mortgaged property, was principally one of fact, and was 
referred to a spécial commissioner, who reported that there had 
been no such diversion. The exceptions to this flnding were con- 
sidered by the court below, and overruled. We think it was not 
error to exclude from considération income applied to the pay- 
ment of interest on the senior mortgages. The junior mortgagees 
did not receive the income so paid, even if it was technically a 
diversion, and cannot be called on to reimburse the fund appli- 
cable to the payment of the debts of the income for such diversion. 
St. Louis, A. & T. H. R. Co. v. Cleveland, C. C. & I. Ry. Co., 125 
U. S. 658, 8 Sup. et. 1011. This doctrine of a diversion of income, 
and the liability of mortgagees to restore the income thus diverted, 
was first formulated in Fosdick v. Schall, 99 U. S. 235. Speaking 
of the ground upon which the mortgagees may be postponed in 
favor of creditors who had a right to look to the application of 
current income in payment of their debts, Chief Justice Waite, at 
page 254, said: 

"Whatever is donc, therefore, must be with a view to a restoratlon by the 
mortgage creditors of that which they hâve thus inequitably obtalned. It fol- 
lows, therefore, that, if there bas been in reality no diversion, there can be no 
restoration, and that the amount of the restoratlon should be made to dépend 
upon the amount of the diversion." 

During the period of time covered by the purchase of the ma- 
terials and supplies embraced in the several claims of appellants, 
the net earnings were probably insufficient to justify the payment 
of interest on the foreclosed mortgage debts, and to màke certain 
80F.-40 
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improvements shown to hâve been made during tliat time. But it 
is also shown that, during the same period, money was borrowed 
on open account, more than sufiScient to equal the diversion com- 
plained of, which went into a common treasury, from which oper- 
ating expansés, preferential claims, interest, and improvements 
were paid, vi'ithout any definite shovs'ing as to whether the bor- 
rowed money was applied to the payment of interest and improve- 
ments, or to current income debts. Under this System of book- 
keeping, the addition of borrowed money to the income arising from 
opération showed a substantial surplus after payment of the great 
mass of income debts, and ail disbursements on account of inter- 
est upon the two mortgages foreclosed, as well as upon improve- 
ments in the roadway. Prier to the period coTered by the maturity 
of appellants' claims, there was a surplus of gross earnings over ail 
operating expenses; but it cannot be contended that the company 
was under any obligation to future, creditors to accumulate a sur- 
plus to meet possible deflciencies in the income to meet future in- 
come debts, or that it was improper to apply such surplus in pay- 
ment of interest. St. Louis, A. & T. H. R. Co. v. Cleveland, C. 
C. & I. Ry. Co., 125 U. S. 658-675, 8 Sup. Ct. 1011. Whatever diver- 
sion there may hâve been of income to payment of debts or liabili- 
ties, not properly debts of the income, seems to hâve been more than 
reimbursed by the money borrowed. The burden is upon complain- 
ants to show that there has been a misappropriation of earnings to 
the improvement of the mortgaged property, or to the payment of 
interest, before the mortgagees can be justly called upon to reim- 
burse the fund applicable to debts of the income in conséquence of 
such diversion. If interest was paid or improvements made out of 
borrowed money, then there was no diversion; or if made out of 
gross earnings, and the latter was reimbursed by borrowed money, 
the diversion was made good. The abstracts showing income from 
ail sources and disbursements upon ail accounts are somewhat com- 
plicated, in conséquence of the mode of bookkeeping adopted. The 
commissioner and court below concurred in reporting that there 
was no diversion shown. In the absence of very cogent évidence of 
mistake of fact, or of some error of law, the finding of fact by the 
commissioner must be accepted as final. Emil Kiewert Co. v. Ju- 
neau, 24 C. C. A. 294, 78 Fed. 708; Kimberly v. Arms, 129 U. S. 
512-524, 9 Sup. Ct. 355; Tîlghman v. Proctor, 125 U. S. 136, 8 Sup. 
Ct. 894; Turley v. Turley, 85 Tenn. 2S6, 1 S. W. 891. But, in- 
dependently of àny diversion of current income, there is a class 
of debts, incurred in maintaining the opération of a railway, which, 
under spécial circumstances, and subject to very positive limita- 
tions, has been held to outrank, in priority of payment, contract 
liens. In Miltenberger v. Railway Co., lOè U. S. 286-311, 1 Sup. 
Ct. 140, 162, it appeared that the receiver had claimed crédit for 
certain claims paid by him for materials and supplies fumished 
and purchased before his appointment by the railroad company, 
upon the ground that "the creditors threatened not to fumish any 
more supplies on crédit unless they were paid the arrears." The 
payments were allowed, the court saying: 
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"It cannot be affirmed that no items which accnied before the appointment of 
a receiver can be allowed in any case. Many clrcumstances may exist whieh 
make Itnecessary, and Indispensable to ttie business of the road and the prés- 
ervation of the property, for the receiver to pay pre-existing debts, of certain 
classes, ont of the earnings of the receivershlp, or even the corpus of the prop- 
erty, under the order of the court, with a priority of lien. Yet the discrétion 
to do sb should be exercised vpith very great care. The payment of such debts 
stands, prima facie, on a différent basis from the payment of claims arising 
under the receivershlp, vchile it may be brought vyithin the principle of the lat- 
ter by spécial circumstances. It is easy to see that the payment of unp'aid 
debts for operating expenses, accrued within ninety days, due by a railroad 
Company suddenly deprived of the control of its property, due to operatives in 
Its employ, whose cessation from work simultaneously Is to be deprecated. In 
the Interest both of the property and of the public, and the payment of lim- 
ited amounts due to other and Connecting lines of road for materials and re- 
palrs, and for unpaid ticliet and freight balances, the outcome of indispensable 
business relations, where a stoppage of the continuance of such business rela- 
tions would be a probable resuit in case of nonpayment,— the gênerai consé- 
quence involving largeiy, also, the interests and accommodation of travel and 
trafflc,— may well place such payments in the category of payments to préserve 
the mortgaged property, in a large sensé, by maintaining the good vyill and 
integrity of the enterprise, and entitle them to be made a flrst lien." 

In Burnham v. Bowen, 111 U. S. 776-781, 4 Sup, Ot 675, it ap- 
peared that there had been no diversion oJf income, and that an 
arrearage of debt for materials and supplies was due to the in- 
Bufflciency of the income to pay necessary operating expenses. The 
court allowed the claim out oî the income earned by the receivers, 
upon the ground that it "was incurred to keep the road running, 
and thus préserve the security of the bond creditors." "Under 
thèse circumstances," said the court, "we think the debt was a 
charge, in equity, on the continuing income,— as well that which 
came into the hands of the court after the receiver was appointed 
as that before. When, therefore, the court took the earnings of 
the receivershlp, and applied them to the payment of the fixed charges 
on the railroad structures, thus increasing the security of the bond- 
holders at the expense of the labor and supply creditors, there was 
such a diversion of what is denominated in Posdick v. Schall the 
'current debt fund' as to make it proper to require the mortgagees 
to pay back. So far as current expense creditors are concerned, 
the court should use the income of the receivershlp in the way the 
company would hâve been bound in equity and good conscience to 
use it if no change in the possession had been made. This rule is 
in strict accordance with the décision in Fosdick v. Schall, which 
we see no reason to modify in any particular." The liberality with 
which this equity was extended by some of the circuit courts in 
favor of gênerai creditors induced the suprême court, in Kneeland 
V. Trust Co., 136 U. S. 89-97, 10 Sup. Ot. 950, 953, to call attention to 
the necessity of preserving the gênerai priority of contract liens 
over ail but a lîmited class of claims. Through Mr. Justice Brewer, 
the court said: 

"The appointment of a receiver vests in the court no absolute control over 
the property, and no gênerai authority to displace vested contract liens. Be- 
cause, in a f ew specified and limited cases, this court has declared that unse- 
cured claims veere entltled to priority over mortgage debts. an idea seems to 
hâve obtained that a court appointlng a receiver acquires power to give such 
préférence to any gênerai and unsecured claims. It has been assumed that a 
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court appolntlng a recejver could rlghtfuUy burden the mortgaged property foi 
the payment of any tmBécared Indebtedness. Indeed, we are advised that some 
courts bave made the àppolntment of a rèceiver condltional upon the payment 
of ail unseeured IHdëbtednéss in préférence to the mortgage liens sought to be 
enforced. Can anything be conceived whlch more thoroughly destroys the 
sacredness of contract obligations? One holding a mortgage debt upon a rail- 
road bas. the same right to demand and expect of the court respect for bis 
vested and contracted priorlty as the holder of a mortgage on a farm or lot. 
So, when a court appoints a rèceiver of rallroad property, It bas no right to 
mal^e that reeelvership condltional on the payment of other than those few 
unseeured clalms whlch by the rulings of thls court bave been declared to 
bave an équitable priorlty. No one Is bound to sell to a rallroad company, or 
to work for It; and W-hoever bas deallngs with a company whose property Is 
mortgaged must be assumed to hâve dealt with It on the faith of its Personal 
responsibility, and not in expectation of subsequently displacing the prlority 
of the mortgage liens. It Is the exception, and not the rule, that such priorlty 
of liens can be displaced. We emphasize thls fact of the sacredness of con- 
tract liens, for the reason that there seems to be growing an Idea that the chan- 
cellor, in the exercise of bis équitable powers, bas unllmlted discrétion in thls 
matter of the displacement of vested liens. St. Louis, A. & T. H. B. Oo. v. 
Oleveland, 0., O. & I. Ey. Oo., 125 U. S. 658, 673, 8 Sup. Ot. 1011, 1017." 

In the subséquent case of Thomas T. Car Co., 149 TJ. S. 95-117, 
13 Sup. Gt. 824, 831, the observations touching the sacredness of 
contract obligations which we hâve quoted from Kneeland v. Trust 
Co. were realflrmed, and a claim for rental of cars v^as disallowed 
as a preferential debt, the court saying: 

"The case of a corporation for the manufacture and sale of cars, deallng 
with a rallroad company whose road is subject to a mortgage securlng out- 
standing bonds, is very différent from that of workmen and employés, or of 
those who f umish, from day to day, supplies necessary for the maintenance 
of the road. Such a company must be regarded as contractlng upon the respon- 
sibility of the rallroad company, and not in rellance upon the Interposition of 
a court of equity." 

From thèse cases it may be deduced that in respect of railroad 
mortgages there is an implied agreement that ail proper operating 
expenses of such companies, while under control of the mortgagors, 
are to be paid out of current receipts, and ^hat any diversion of 
such income by which current operating expenses are left unpaid 
ià a misappropriation of the income, and upon a proper showing 
the mortgagees receiving the beneflt will be required to reimburse 
the fund applicable to the payment of thèse "debts of the income," 
to the extent of the diversion. It may further be deduced that, 
independently of any. diversion, the necessary operating expenses 
of a mortgaged railroad, constituting a flrst charge upon the in- 
come while under the control of the mortgagor, will continue to 
be a charge upon the income under a receivership, and, if neces- 
sary, upon the corpus of the property. This latter equity is sup- 
posed to arise from the nature of the public duties resting upon 
such companies, and upon the necessity of such expenditures in 
preserving the property as a going concern for the ultimate beneflt 
of the mortgage creditors. The debts entitled to displace contract 
liens must, in the nature of this latter-mentioned equity, be such 
as were incurred in the necessary operating expenses, and consti- 
tute but a limited class, fairly deflned by the cases we hâve cited. 
Debts of this ciass must be such as were created shortly before the 
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receivership, and contracted under circumstances reasonably indi- 
cating a reliance upon a proper application of the carrent income 
to their payment. In the case of Bound v. Railway Go., 8 U. S. 
App. 461, 7 G. G. A. 322, and 58 Fed. 473, such a créditer was held 
to hâve impliedly waived his right tô look to the income earned 
pending an agreed crédit of eight months, with privilège of renewal. 
The suprême court has not definitely laid down any limit within 
which such debts must hâve been created to entitle them to outrank 
mortgage liens in payment. In the case of Miltenberger v. Rail- 
way Go., elsewhere cited, a limit of 90 days was adopted, while 
in the cases of Trust Go. v. Souther, 107 U. S. 591, 2 Sup. Ct. 295, 
and United States Trust Go. v. Wabash W. Ry. Go., 150 U. S. 287, 
14 Sup. Ct. 86, a limit of 6 months Was not disapproved. In other 
cases, under spécial circumstances, claims originating more than 
6 months prier to the receivership hâve been allowed priority. 
Haie V. Frost, 99 U. S. 389; Bumham v. Bowen, 111 U. S. 776, 4 
Sup. Gt 675. It is to be observed that in neither of thèse latter- 
mentioned casea was there any gênerai order touching the pay- 
ment of such claims. The practice upon the circuits has varied in 
this matter of a time limit upon thèse preferential claims, and the 
circuit courts of appeals hâve shown no unanimity in flxing upon 
such a limitation. In the Fourth circuit it has been ruled that they 
must hâve been incurred within a "reasonable time" before the ap- 
pointraent of a receiver, and a claim was allowed priority under a 
very peculiar receivership, which was created from 9 to 11 months 
before. It must be admitted that the rule of "a reasonable time" 
furnishes no sure guide, and leaves the whole matter open to the 
discrétion of the court. The same court, in Boston Safe-Deposit 
& Trust Go. V. Eichmond & D. R. Go., 8 U. S. App. 547, 10 G. G. 
A. 323, and 62 Fed. 205, adopted a limitation of 90 days, in an 
opinion by Ghief Justice Fuller. In Railroad Go. v. Lamont, 32 
U. S. App. 480, 16 G. G. A. 364, and 69 Fed. 23, the court of ap- 
peals for the Eighth circuit held the time limit no bar, and al- 
lowed a claim which in part originated some three years before 
the receivership. In the Seventh circuit, we hâve the authority of 
Mr. Justice Harlan for saying that a limitation of six months haa 
been regarded as a proper limitation upon such claims. The pré- 
cise grounds upon which such a rule resta are so well stated by 
the learned justice that we quote and adopt his reasoning, as re- 
ported in Thomas v. Railroad Co., 36 Fed. 808. The justice, on this 
Bubject, said: 

"The gênerai rule that has obtalned In this circuit for many years, though 
not fuUy or expressly formulated In any published décision, has been not to 
charge the Income of mortgaged property accniing durlng a receivership, or 
the proeeeds of sale of such property, wlth gênerai debts for labor, supplies, 
and equlpment, back of the six months immedlately preceding the appoint- 
ment'of a receiver. While the court has not, perhaps, committed itself against 
«ipplylng a différent and more libéral rule when the spécial circumstances or 
equlties of the casé demand such a course, the gênerai rule is as just stated; 
and I ata nnwllllng. In this case, and at this late day, to départ from it. Be- 
sldes, I am of opinion that, under the circumstances that usually attend the 
administration of railroad property by the courts through receivers, the raie 
«tated is a wlse and salutary one. It would not do to charge the Income of 
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mortgaged rallroad property, managed by a recdver, or the property Itself, 
wlth every debt Ineurred In ail Its prerious history for labor, supplies, or equlp- 
ment. As was sald in Fosdick v. Schall, the business of ail rallroad com- 
panles Is, to a greater or less extent, donc on crédit. ïhose who perf orm labor, 
or fumlsh supplies and equlpment, usually expeet and contraet to be paid wlth- 
In a reasonable time; and they do not ordinarily perf orm labor, or furnish sup- 
plies or equipment, after the rallroad Company has failed to pay within sueh 
tlme for what has been previously done or furnished. Expenses ineurred with- 
in such reasonable tlme constitute what are called 'current expansés,' which 
ought, if possible, to be pald eut of the recelpts durlng the same perlod. When, 
therefore, debts of that character remain unsettled, or are not put in suit, for 
such a time as would be deemed unreasonable, it may be falrly presumed that 
the creditors bave ceased to look to current recelpts for payment, and hâve 
aceepted the position of gênerai creditors, who, as such, would bave no claim 
for indemnlty upon any spécial part of the income." 

In this circuit a six-montlis rule has been almost universally 
imposed, and a large number of insolvent rallroad companies hâve 
been wound up, and their property distributed among creditors, 
under gênerai orders so limiting the payment of such claims. In 
this case the receivers were appointed by Jackson, circuit judge 
(afterwards Mr. Justice Jackson), who made an order in thèse words: 

"In thèse causes, upon the pétition of Charles McGhee and Henry Flnk, 
receivers, etc., It is ordered that they are hereby authorized and direeted to pay 
ofl" the pay roUs of the respondent for the month of June, 1892, and other unpald 
wages, due to employés, aecruing not more than five months prlor to Ist day of 
June, 1892; also, to pay to the parties entltled ail amounts appearlng to thelr 
crédit for cross-ties, wood, fuel, materlals, and supplies furnished the respondent 
within five months prior to sald Ist day of June for the purpose of carrying 
on Its opérations; making payments as aforesaid out of any moneys eoming 
into their hands as receivers as hereafter arlsing out of the opération of said 
road, and at such tlmes and in such amounts as, in their discrétion, may be 
properly done in the proper management and direction of said railroad com- 
mitted to their charge." 

As thèse receivers were appointed June 24, 1892, it will be no- 
ticed that this limitation was practically one of six months; Jan- 
uary 1, 1892, being fixed as a date more convenient to adjust such 
claims than one falling so near the end of a month and of a year 
as a date precisely six months before the receivership. The ap- 
pellants présent no spécial circumstances which will justify a de- 
parture from this gênerai order, under which ail such claims hâve 
been settled, and we feel altogether indisposed to arbitrarily ex- 
tend a limit imposed in the sound discrétion of the circuit court. 

For appellants, it is further insisted that the order made by Judge 
Jackson should be construed as applying to the time when their 
claims accrued, and that, in respect of at least parts of one or 
more of their claims, the supplies were furnished upon a crédit of 
either 30 or 60 days, and did not fall due until after January 1, 
1892. The order plainly limited the receivers to the payment of 
claims for supplies "furnished" on or after January 1, 1892. The 
order eau bear but one construction. The time of deliyery by the 
seller to the railroad company is the time when they were "fur- 
nished." In each instance where this contention is now made, the 
items constituting the claims were delivered to a carrier, consigned 
to the railroad company, prior to January 1, 1892. The date of such 
delivery fixes the date when they were "furnished." A part of 
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the claim presented by Matthews, Northrup & Oo. is for advertis- 
ing matter furnished after January 1, 1892. This was disallowed 
upon the ground that adTertising could not be regarded as a ma- 
terial or supply used in the opération of the railroad. No précè- 
dent for the allowance of a claim for advertising is furnished us. 
The only instance to which attention bas been called where such a 
claim bas been made for advertising matter is in the case of Po- 
land V. Eailway Co., 52 Vt. 144. The claim was disallowed, as 
not being supplies or materials furnished for the opération of the 
road. We are indisposed, under the admonitions of the suprême 
court concerning the disposition of certain courts to extend this 
rule, to apply it to supplies which cannot be regarded as in any 
sensé tçnding to préserve the mortgaged property for the bond cred- 
itors, or adding to the value of their security. The several decrees 
appealed from must be, and accordingly are, afiûrmed. 



LIBERTY PBRPETUAL BUILDING & LOAN CO. et al. v. M. A. FDU 
BUSH & SON MAOH. OO. et aL 

(Circuit Court of Appeals, Fourth Circuit May 5, 1897.) 

No. 204. 

Laborerb' Liens — Recobdinq op Claims— Strict Complianch with Statuts. 

To acquire a laborer's lien, under Oode Va. §§ 2485-2487, as amended by 
Aets 1891-92, p. 362, the requlrement that the clalms must be filed in the 
clerk's ofaee within 90 days after the wages become due must be strictly 
eomplied with, and the record must show the fact of compllance. There- 
fore the mère recordlng of labor tickets within 90 days from their date, 
with nothlng to show that the wages were due on the day the ticliets were 
dated, gives no lien; nor can the record be supplemented by paroi évidence 
on this point after suit brought to enforce the lien. 

Brawley, District Judge, dlssentlng. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Virginia. 

Martin P. Burks, for appellants. 
S. V. Southall, for appellees. 

Before GOFF and SIMONTON, arcuit Judges, and BKAWLEY, 
District Judge. 

GOFF, Circuit Judge. In disposing of the questions raised by 
this appeal, it will not be necessary to refer to ail the facts disclosed 
oy the record. The bill was flled by the M. A. Furbush & Son Ma- 
chine Company, a corporation created by the laws of the state of 
New Jersey, and a citizen of that state, and Charles A. Furbush, a 
citizen of the state of Pénnsylvania, against the Liberty Woolen 
Mills and the Liberty Woolen Manufacturing Company, corpora- 
tions created by the laws of the state of Virginia, and certain trus- 
tées under a mortgage made by said Liberty Woolen Mills Com- 
pany, — ail citizen s of the state of Virginia. The bill allèges: That 
the Liberty Woolen Mills in June, 1884, being indebted to M. A. 
Furbush & Son in the sum of $14,813.77, in order to secure the same, 
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executed a mortgage upon its machinery and flitures, situated in 
the mill building of that Company, at Liberty, Va., which mortgage 
was duly admitted to record in the proper oflBce on the 25tli day 
of June, 1884. That on April 11, 1889, ail the property of said 
Liberty Woolen Mills, real ànd personal, was sold by said company, 
for the sum of |17,000, to William H. McGhee, T. D. Berry, S. M. 
Bolling, S. Grifan, and J, S. Campbçll, who purchased with notic(; 
of said mortgage made to secure the debt to the M. A. Furbush & 
Son Machine Company. That on April 12, 1889, an agreement was 
entered into between said purchasers and the Furbush & Son Com- 
pany as follows: That |5,600 of the coupon bonds of the Liberty 
Woolen Mills (secured by mortgage upon ail the real and personal 
property of that company, dated June 1, 1885, duly of record)*, which 
had' been theretofore pledged by said company as security for a 
debt due by it to the People's National Bank of Lynchburg, Va., 
should be redeemed by said purchasers within 30 days, and turned 
over to the Furbush & Son Company as a cash crédit on the debt so 
secured to them by mortgage, which was done ; that the purchasers 
should exécute to the Liberty Woolen Mills four bonds, for an 
amount, in the aggregate, of the resddue of the debt due said Fur- 
bush & Son Company, which were to be assigned to that company 
as collatéral and additional security for the debt so due it, which 
also was done. It was further set forth that at the time the bill 
waa âled the balance due the Furbush & Son Company on their 
said debt was $3,597.66, with interest thereon, as well as the |5,G00 
of coupon bonds before mention ed; that the purchasers of the prop- 
erty of the Liberty Woolen Mills formed a joint-stock company for 
the purpose of operating the plant so purchased by them, and that 
it was duly chartered under the law as the Liberty Woolen Manu- 
facturing Company, the old company, with the assent of the pur- 
chasers, conveying the property directly to the new organization ; 
that the Liberty Woolen Mills def aulted in the payment of the cou- 
pons due December, 1894, on the bonds secured by the mortgage of 
June 1, 1885, and was still in default when this suit was filed; 
that the Liberty Woolen Mills Company was insolvent, and that its 
property would not sell for enough to pay the costs of sale, and the 
debts secured by the mortgages referred to. The prayer was for 
the foreclosure of the mortgages, and the application of the pro- 
ceeds of sale to the payment of the debts of said company ; for an 
accounting; for the appointment of a receiver, if found necessary; 
and for gênerai relief. Some of the défendants filed separate de- 
murrers to the bill, for reasons not necessary to be now set forth, 
which were overruled; and thereupon they filed their answers, to 
which the complainants replied generally, and the cause came on 
to be heard, the bill having been taken for confessed as to the Lib- 
erty Woolen Mills and the Liberty Woolen Manufacturing Com- 
pany. A decree was passed referring the cause to a master, with 
instructions to report an account of ail the liens upon the property 
in the bill mentioned, giving their respective amounts, and their 
order as to priority. The complainants then filed an amended bill, 
simply making additional défendants, the Liberty Perpétuai Build 
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ing & Loan Company being one of thein. Said last-named company 
in its answer claimed that, as assignée, it held liens on the property 
in the bill described, for labor furnislied the Liberty Woolen Manu- 
facturing Company, amounting to $3,180.51, whicti it insisted were 
first liens on said property, having préférence over the mortgages 
in the bill set forth. The master to whom the cause waa referred, 
after due notice to the parties, proceeded to exécute the order of 
référence, and returned his report, to which certain exceptions were 
filed, — among others, that of the Liberty Perpétuai Building & Loan 
Company, because the master had failed to state its debt as a lien 
on the property sought to be sold, having préférence over the liens 
of the mortgages. Said company, as assignée of the laborers to 
whom they were originally given by the Liberty Woolen Manufac- 
turing Company, owned "labor tickets" amounting to the sum of 
f 3,180.51, which, it claimed, held the position of a paramount lien 
on the property described in the bill, by virtue of the laws of the 
state of Virginia. It appears from the master's report, and the 
évidence flled therewith, that thèse claims were in the form of notes 
given by the Liberty Woolen Manufacturing Company, dated at 
Tarions times in the yçar 1894, payable 60 days after date to the or- 
der of the laborers ■ etnployed by said company, and assigned by 
them, by indorsement thereon, to the Liberty Perpétuai Building & 
Loan Company. Priority for thèse debts was claimed under sec- 
tions 2485, 2486, and 2487 of the Code of Virginia, which are hère 
quoted in full as follows: 

"Sec. 2485. Lien of Employées," etc., "of Ail Transportation Companles," etc., 
"on Franchise and Property of Company. Ail conduetors, brakesmen, engine- 
drivers, flremen, captains, stewards, pilots, clerks, dépôt or office agents, store- 
keepers, mechanlcs or laborers, and ail persons fumishing rallroad Iron, englnes, 
cars, fuel and ail other supplies necessary to the opération of any railway, 
canal, or other transportation company, or of any mining or manufacturing 
company, chartered under or by the laws of this state, or dolng business with- 
In its llmits, sball hâve a prlor lien on the franchise, gross camings, and on ail 
the real and Personal property of said company which is used in operating the 
same, to the extent of the moneys due them by said company for such wages 
or supplies; and no mortgage, deed of trust, sale, hypothecation, or convey- 
ance, executed since the twenty-firsl day of March, elghteen hundred and seven 
ty-seven, shall defeat or take precedence over said lien; provlded, that If any 
person entitled to a lien, as well under section twenty-four hundred and 
seventy-flve as under this section, shall perfect his lien given by either section, 
he shall not be entitled to the beneflt of the other. 

"Sec. 2486. How Perfected; How Enforced. No person shall be entitled to 
the lien given by the preceding section unless he shall, wlthin six months after 
his claim has fallen due, file in the clerk's office of the court of the county 
or corporation in which Is located the chlef office In this state of the company 
against which the claim is, or in the clerk's office of the chancery court of the 
clty of Rlchmond, when sueh office is In said clty, a mémorandum of the 
amount and considération of his claim, verlfled by affldavit, which mémoran- 
dum the said clerk shall forthwlth record in the deed book and index the same 
In the name of the said claimant and also in the name of the company against 
which the claim Is. Any such lien may be enforced in a court of equity. 

"Sec. 2487. Assignee's Rights. Any assignée of such claim may file the mém- 
orandum and make the oath required by tiie preceding section, and shall hâve 
fihe same rights as his asslgnor." 

By an act of the gênerai assembly of Virginia, chapter 224, Acts 
1891-92, p. 362, § 2486, as quoted, was amended so as to require the 
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mémorandum of the amount and considération of the claim to be 
flled in the clerk's office within 90 days after the claim has fallen due. 
Par. 9. The court below orerruled the exceptions of the Liberty 
Perpétuai Building & Loan Company to the master's report, and de- 
creed that the claims held by it were not liens having priority over 
the mortgages mentioned in the bill, but subordinate thereto. This 
action of that court is the only error assigned in the appeal we are 
now considering. 

The court below founded its decree on its findings that the Vir- 
ginia législation referred to was, so far as it related to liens for 
wages due the employés of manufacturing companies, unoonstitu- 
tional and void (citing Fidelity Ins. & Safe-Deposit Co. v. Shenan- 
doah Iron Co., 42 Ped. 372, 376), and that in any event the laborers 
of the Liberty Woolen Manufacturing Company could hâve no lien, 
except upon the property of that company, which the court held 
was simply the equity of rédemption; in other words, the property 
of the Liberty Woolen Mills, subject to the mortgages executed by 
that company upon the same. In the view that we take of this 
case, it will not be necessary to pass upon thèse questions, for the 
reason that, under the terms of the sections of the Code referred to, 
the claims relied upon by the appellant were not liens upon the 
property mentioned, even if said Liberty Woolen Manufacturing 
Company had held it free from ail incumbrances, and if there had 
been no doubt as to the constitutionality of the législation now 
called in question. The debts secured by the mortgages were in- 
curred, and the liens claimed by the complainants were created, 
some time before the organization of the Liberty Perpétuai Building 
& Loan Company, by which the laborers were employed through 
whom, by assignment of their demands for money due them for 
wages, the appellant claims a lien on the franchise, gross earninga, 
and on ail the real and personal property of that company. If 
such a lien exists on said property in favor of the appellant, ît is 
one unknown to the common law, as well as to the courts of equity, 
and can be sustained only under the provisions of the Virginia 
Code before mientioned. Being thus dépendent entirely on the stat- 
ute, and as it, if recognized, deprives liens prior in date of their 
previously conceded préférence, it can only be successfully asserted 
after the terms and conditions prescribed by the Code hâve been 
fully comj)lied with. This législation, while commendable in char- 
acter, is far reaching in its results, and those claiming its beneflts 
will be required to show that they hâve strictly observed the obli- 
gations imposed upon them by its provisions. This is absolutely es- 
sential, in order to properly protect, not only those who are hon- 
estly entitled to the beneflts secured by the statute, but also for the 
protection of the owners of property, and the security of purchasers 
thereof, as well as for the préservation of the liens created by other 
provisions of law, in which the gênerai public, as well as the owners 
thereof, are concerned. The sum claimed by the appellant (in the 
aggregate, $3,180.51) is made up of many small amounts, shown by 
the "labor tickets" given for labor performed by différent persons 
for said company, duly assigned, ail of which are similar in charac- 
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ter, differing only in the dates, names of the parties to whom pay- 
able, and the amounts due, and one of which, taken at random from 
the large number filed, reads as foUows: 
"No. 4093. Bedford aty, Va-, May 12, 1894. 

"Slxty days after date, we promise to pay to Bettie Harris or order two 
60-100 dollars, for labor, in accordance wlth the laws of the state of Virginia. 

"Ldberty Woolen Manufg Co., 

"$2.60-100. By George L. Bwart, B'kpr." 

Thèse tickets were assigned to the Liberty Perpétuai Building & 
Loan Company by the parties to whom they were issued, and that 
Company at différent times, and within 90 days after the dates of 
said tickets, presented them to the clerk of the county court of Bed- 
ford county, Va., and they were admitted to record. With each 
set of tickets so presented was a mémorandum of the amount and 
date of each one, to which was attached the affldaTit of the cashier 
of said Company that the notes listed had been issued by the Liberty 
Woolen Manufacturing Company for seirvices rendered it by its 
laborers; that they were unpaid, and had been assigned to, and 
were then held by, his said company, — which mémorandum was ad-i 
mitted to record with the notes or tickets. When the appellant 
presented its claims to the master, objection was made by the com- 
plainants to the allowance of the sum due on said labor tickets, be- 
cause the provisions of the law under which the lien was claimed 
had not been complied with, and that, therefore, they did not con- 
stitute a lien on the property in controVersy. The master, though 
he disallowed the priority of thèse claims for other reasons, was 
not impressed with this objection, nor did the court below pasa 
upon it, but disposed of the questions raised on other grounds. 
Still, before the decree appealed from can be reversed, the appellant 
must show, not only. that the court below was in error in its rulings 
and its decree, but also that the labor claims in question are liens 
on said property, — in other WQrds, that the requirements of the Code 
cited had been strictly observed. Do the records of the office of 
the clerk of the county court of Bedford county show that a lien 
has attached to the property in the bill mentioned, by the action 
of the appellant under the provisions of the law applicable there- 
to? It will be remembered that it is only the laborers of "any 
railway, canal, or other transportation company, or of any mining 
or manufacturing company," who are entitled to "hâve a prior lien 
on the franchise, gross eamings, and on ail. the real and personal 
property," of such companies, "which is used in operating the same, 
to the extent of the moneys due them by said company for such 
wages"; and also must it be kept in mind that such laborers are 
not entitled to such lien unless they hâve, within 90 days after 
their claims hâve fallen due, filed in the clerVs office of the court 
of the county or corporation in which is located the chief office in 
the state of Virginia of the company against which the claim is, a 
mémorandum of the amount and considération of their claims, verifled 
by affldavit, which mémorandum is to be recorded in the deed book, 
and indexed in the name of the claimant and also in the name of 
Bueh company. The législature evidently intended that ail thèse 
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provisions should be respected by those desiring to avail themselves 
of the benefits provided for in the législation now ufider considéra- 
tion. The intention was that the mère inspection of a record, to 
be found at a particular place, should disclose ail the information 
nécessary in order to enable those interested therein to détermine 
as to the existence of liens on the property of certain companies. 
If the claims of such laborers are assigned, the assignée, in order 
to perfect the lien, must observe the provisions of the statute in the 
same manner and to the same estent as was required of the as- 
signor. It nowhere appears in the mémorandum in said clerk's 
office, flled for record by the appellant as assignée, that the respec- 
tive assignors had been employed as laborers by the làberty Woolen 
Manufacturing Company, nor is ît shown therefrom that said Com- 
pany was of the character that its laborers were entitled to secure 
their wages by lien ; and the insistence that it is presumed to bé 
a manufacturing company, from its name, is without force. Nor 
is the real and personal property on which a lien was claimed to 
exist even referred to, let alone designated; and this in the face of 
the statute, which is evidently intended to permit such companies to 
own both real and personal property, to which thé lien provided 
for shall not attach. Nor does it appear that the mémorandum 
mentioned was flled with the clerk within 90 days after the claims 
for labor fell due. And, from ail that we can see from such rec- 
ord, there is nothing to shOw when the labor was performed; and 
it may be, or not, that the claims for the same had been due more 
than 90 days when the tickets whibh are the items of the aggregate 
of appellant's démand were given to the laborers who assigned them, 
It may be that the mémorandum required to be flled with the clerk 
for record need not necessarily contain ail the information that we 
hâve just indicated was omitted from the statement flled by the ap- 
pellant relative to the claims assigned to it, but we think it would 
be "the better practice so to do," as has been indicated in the opin- 
ions of the courts of last resort in several states, construing statutes 
similar in character. But we are clearly of the opinion that, be- 
cause the said record fails to show that the mémorandum of the 
amount and considération of the claims was flled with the clerk 
within 90 days after the wages of the laborers were due, no lien 
attached to the property of said Liberty Woolen Manufacturing 
Company by the recordation of said mémorandum, and that the 
court below did not err in decreeing against the appellant concern- 
ing the same. We do not mean to be understood as saying that 
the Liberty Woolen Manufacturing Company gave said tickets to 
its laborers in payment for labor rendered some time theretofore, 
but we do say that it is not disclosed by said record when the labor 
represented by such tickets had been performed, — whether the 
wages were due on the days the tickets were dated, or a week or a 
year préviens thereto. The appellant, realizing that the record 
was defective, attempted to supply the omitted information by ex- 
amining a number of witnesses before the master for the purpose of 
showing that, as a matter of fact, the 90 days allowed by the statute 
from the time the claim became due to the period when the mem- 
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orandum was flled with the clerk had not expired, But that fact 
cannot be shown by paroi évidence after suit bas beeû brought, but 
it must appear from the tecord, so that ail who examine and read it 
can see, not only what is claimed, but also that the law bas been 
complied with. The statute does not contemplate that the company 
may give its note, due 60 days or 1 or 2 years after date, for the 
amount due its laborer, and that then, when such note is due, 90 
days shall be allowed thereafter in which to file a mémorandum 
claiming a lien for said amount; but it means that such a claim 
for a lien shall be made within 90 days from the time the labor was 
performed, — from the day the laborer was entitled to demand his 
wages. The législature, for reasons plainly évident, has wisely 
limited the time within which such liens can be perfeçted, and has 
required that the record shall show that the party claiming has 
asserted them within 90 days from the time that his demand was 
due. The appellant is unable, from the record, to do this, and it 
must suffer the conséquences. The statute exténded to it certain 
privilèges, and granted to it a security that many others were not 
permitted to enjoy; and certainly the appellant will not be allowed 
to accept the favor that was offered, and then to refuse to respect 
the terms accompanying it. A party desiring to comply with the 
requirements of the sections of the Virginia Code that we hâve been 
considering can easily do it, as the information called for is pecul- 
iarly within the knowledge of him who is seeking thereby to create 
a lien on the property of another; and, if he fails to do so, it is 
likely for the reason that the full statement of the facts would 
injure his claim, or because of either ignorance or inadvertence, 
neither of which will be received as an excuse, especially in cases 
where the rights of others are afEected. The suggestion that the 
record, as it was made in the clerk's office, was sufBcient to put any 
one who examined it on his gua^rd, and that it was such notice as 
would induce a prudent business raan to make full inquiry, is, we 
think, without force. No one is required to go outside of the clerk's 
oflQce for the information he is told by the law he can flnd therein, 
nor expected to control his conduct by the conflicting statements 
made by the parties to the record ; the one asserting, and the other 
denying, as their respective interests may suggest. The only ques- 
tion in such cases is, has the party claiming the lien observed the 
commands of the law, and been obedient to its requirements? 

The conclusion we bave reached is in consonance with the reason- 
ing as found in the opinions of a number of the courts of the coua- 
try, to which, without quoting the language of the judges, we hère 
refer: Boston v. Railroad Co., 76 Va. 182; Shackleford v. Beck, 
80 Va, 573; Mayes v. Buffners, 8 W. Va. 384; Phillips v. Roberts, 
26 W. Va. 783; Davis v. Livingston, 29 Cal. 283; Hooper v. Flood, 
54 Cal. 218; Noll v. Swineford, 6 Pa. St. 187; Witman v. Walker, 
9 Watts & S. 186; Thomas v. Barber, 10 Md. 380; Delaware Railroad 
Const. Co. V. Davenport & St. P. Rv. Co., 46 lowa, 406; Valentine 
V. Rawson, 57 lowa, 179, 10 N. W. 338; Lyon v. Railroad Co., 127 
Mass. 101; Mulloy v. Lawrence, 31 Mo. 583; Cook v. Vreeland, 21 
IlL 430; Vane v. Newcombe, 132 U. S. 220, 10 Sup. Ct 60; Van 
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Stone T. Manufacturing Oo., 142 U. S. 128, 12 Sup, Ot. 181, See, 
also, PMI. Mech. Liens, 576. 

Holding, as we do, that tlie appellant did not acquire liens on 
the property mentioned in the bill by flling the mémorandums re» 
ferred to in the office of the clerk of the county court of Bedford 
county, it is consequently unnecessary for us to consider other 
points relied upon by counsel, presented so forcibly at the bar of 
this court, and passed upon by the court below. The decree appeal- 
ed from will be afflrmed. 

BRAWLEY, District Judge. I am ofopînîon that the mémoran- 
dum put upon record in this case was a sufflcient compliance with 
the statutory requirements, and therefore dissent. 



UNION OASUALTY & SURBTY 00. T. SOHWBRIN. 

(Carcuit Court of Appeals, Fcurth Circuit. May 14, 1897.) 

No. 216. 

1. Pkacticb — Motion fob Nonsuit — Abandonmbnt. 

When a défendant, after the déniai of hls motion for a nonsuit, proceeds 
to examine wltiiesses and malie his case upon tlie mertts, he thereby aban- 
dons the motion for a nonsuit, and cannot assign the déniai thereof aa error. 

2. Review on Errob—Assignmbnts— Evidence. 

An asslgnment of error relatlng to the refusai of the trial court to glve 
Instructions to the jury cannot be considered when the évidence showing 
the relevancy of the propositions of law involved is neither quoted in full 
nor Its substance referred to in the asslgnment of error. 

In Error to the Circuit CJourt of the United States for the District 
of South Carolina. , 

T. Moultrie Mordecai, for plaintiff- in error. 
Marion Moise, for défendant in error. 

Before GOFF, Circuit Judge, and HUGHES and BEAWLEY, Dis- 
trict Judges. 

GOFF, Circuit Judge. The plaintiff below, Cécile F. Schwerin, 
instituted her suit in the court of common pleas for the county of 
Sumter, in the state of South Carolina, against the défendant below, 
the Union Casualty & Surety Company of St. Louis, claiming the sum 
of |3,000 as due her on a policy of Insurance issued by said défend- 
ant on the life of one Herman Schwerin, dated April 24, 1895. The 
plaintiff was the bénéficiai owner and holder of said policy, and it was 
alleged in the complaint that the assured died on the 19tii day of De- 
cember, 1895, in said county of Sumter, during the time that the 
policy was in force. The case was duly removed to the circuit court 
of the United States for the district of South Carolina, where it was 
tried before a jury on the 17th day of December, 1896, when a verdict 
was returned for the plaintiff, on which a judgment was entered 
against the défendant for the sum of |3,124.83 and the costs. The 
writ of error we are now considering was then sued out. During the 
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trial the counsel for the défendant, at the conclusion of the plaintifl's 
testimony, moved for a nonsuit, which was refused by the court. This 
refusai of the court to direct a nonsuit is assigned as error. Other 
assignments of error relate to the action of the court in refusing to 
admit certain évidence offered by, and in declining to give certain in- 
structions requested by, the défendant below. 

After the court overruled the motion for a nonsuit, the défendant 
proceeded to examine a number of witnesses, introduced other testi- 
mony, and presented varions propositions of law which it asked the 
court to make part of the charge to the jury. This was an abandon- 
ment of the motion for a nonsuit, and the action of the court below 
thereon is not now reviewablo hère. A défendant has the right to 
rely upon his motion for a nonsuit, and to hâve hîs writ of error if it 
be refused, but he has no right to insist upon his exception, founded 
on said motion, after he has offered testimony and made his case upon 
the merits, for the court and jury then hâve the right to consider the 
whole case as it has been made by the testimony. The défendant, 
having thus abandoned the nonsuit, may move to hâve the case taken 
from the jury upon the conclusion of the entire évidence. Kailway 
Co. V. Cummings, 106 U. S. 700, 1 Sup. Ct. 493; Insurance Co. v. Cran- 
dal, 120 U. S. 527, 7 Sup. Ct. 685; Eailroad Co. v. Mares, 123 U. S. 
710, 8 Sup. et. 321; Insurance Co. v. Smith, 124 U. S. 405, 8 Sup. Ct. 
534; Eailroad Co. v. Hawthorne, 144 U. S. 202, 12 Sup. Ct. 591; 
Eunkle v. Burnham, 153 U. S. 216, 14 Sup. Ct. 837. 

The assignment of error relating to the refusai of the court to per- 
mit the introduction of certain testimony is without merit. The 
court properly declined to admit évidence hearsay and secondary in 
character, and we refer to it only for the purpose of expressing our 
disapproval of exceptions evidently untenable and clearly frivolous. 

We are unable to consider the points suggested by counsel for the 
plaintifl in error concerning the refusai of the court below to give 
the instructions asked for by the défendant, for the reason that the évi- 
dence, if any there was, showing the relevancy of the propositions of 
law propounded thereby, is neither quoted in full nor its substance 
referred to in the assignments of error. It therefore foUows that we 
must présume there was no such évidence, in which event the court 
properly declined to give the instructions asked for. Improvement 
Co. V. Frari, 8 U. S. App. 444, 7 C. C. A. 149, and 58 Fed. 171; New- 
man v. Iron Co. (decided during the présent term of this court) 42 
U. S. App. , 80 Fed. 228. 

The judgment of the court below is affirmed. 



640 80 FBDBRAÎJ EBPOETBB. 

SHAW BLECJTRIC GRANE CO. T. SHRIVER. 

(Circuit Oourt, S. D. New York. AprU 15, 1897.) 

1. CosTS— Ckktification of Documents. 

A party cannot tax as costs the fées for certlfying doeumentsfor use ta 
évidence, whicà, in tlie absence of stipulation, would require certification, 
but haye not in fact been certified. 
8. Samb— Allowanck and DisalI/Owancb. 

Whére a nontaxable charge for cértifylng and a taxable charge (or print- 
Ing hâve been combined In a bill of costs, and the amount of the latter can 
be separated from the former, It ediould be allowed, tbbugh the former is 
disallpwed. 

Francis Forbes, for complainant. 
John E. Bennett, for défendant. 

LAOOMBE, Circuit Judge. I do not see any authorîty for taxing 
this sum of $500, wUch is practically charged as "constructive" fées. 
The order of this court restoring the cause to the calendar contained 
the proviso that complainant (who had made the motion) should flle 
a stipulation that the "évidence taken in" the New Jersey case "be 
used in this case with the same force and effect," etc., "as though 
originally taken herein." A stipulation to this effect, including, also, 
testimony "to be taken" in the New Jersey suit, was forthwith âled 
by complainant Thereupon the défendant had the choice either to 
take the eyidence de novo, or to use the évidence taken in New Jer- 
sey. Of course, the order and stipulation authorizing the use of this 
testimony taken in another case presupposed that proper assurance 
of its authenticity would be made. If défendant decided to use it, 
the only proper shape in which it could hâve been offered to this 
court was under the certification of the clerk of the court in which 
it was flled, unless some further stipulation should dispense with 
this requirement. Had défendant obtained this certification, he 
could, of course, tax the disbursements necessary to obtain it, but 
he surely cannot charge anything for certification fées which he 
has not paid. Probably there was a further stipulation entered into 
by the parties (although the papers do not clearly show one) to the 
effect that an uncertifled copy of the New Jersey évidence might be 
put in with the same effect as if it were certified, but, in the absence 
of any stipulation as to allowance of whatever sum défendant chose 
to pay for the uncertifled copy, I cannot see how the court can in- 
clude such sum in the bill of costs. . The rules of this court, how- 
ever, require that records for final hearings shall be printed. De- 
fendant has paid out money in part to put the New Jersey évidence 
into print, which he was bound to do, and from which obligation no 
stipulation of his adversary could relieve him. The disbursements 
necessary to print this évidence should be allowed. Défendant ought 
not to lose them because he has paid both for copy and for printing 
in a lump sum. The proper amount is readily ascertainable, since 
the number of pages is known, and the price per page for such work 
is shown by the charge for printing so much of the record as was 
made up in this court 
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HAYBS et al. v. OITT OF NASHVILLB. 

(arcult Court of Appeals, Slxth Circuit May 10, 1897.) 

No. 464. 

1. CoNTRACTS— Rescission— Abandonmbnt. 

Besldes technlcal rescisslon of a contract, releaBing each party from every 
obligation under It, as If it had never been made, there Is a mode of aban- 
doning a contract, as a Uve and enforceablc obligation, -wlaicli still entitlea 
the party declaring Its abandonment to look to tUe contract to détermine 
the compensation he may be entitled to under Its terms for the breach 
■whlch gaTe him the rlght of abandonment; and courts, in construing the 
language used by laymen in such cases, will consider, not only the language 
of the party, but ail the clrcumstances, includlng the efïect of a complète 
rescission, and the probabillty or improbability of the party's intendiag 
such a resuit. 

>. Sales— Dbfault in Patmknts — Right to Reseil. 

When the title passes to something which is sold, one of the remédies 
of the vendor for a fallure by the vendee to make payments in accordance 
with the contract at the time flxed for the deliveries and payments Is, 
after notice, to resell the subject-matter of the sale, and to hold the default- 
Ing vendee for the différence between the proceeds of the sale and the con- 
tract pipice. 

Error to the Circuit Court of the United States for the Middle 
District of Tennessee. 

The action below was by W. J. Hayes & Sons, a firm of brokers 
of Cleveland, Ohio, to recover from the corporation, the mayor and 
city council of the city of Nashville, Tenn,, 13,750, a part of the sum 
deposited under a contract made between the parties for the sale and 
purchase of |400,000 of negotiable bonds. The défendants flled a 
plea arerring they were entitled to retain the amount sued for be- 
cause of damages in that sum sustained by them through the failure 
of the plaintiffs to take the bonds as agreed. The contract was as 
follows: 

Agreement, made thlg 13th day of April, 1893, by and between the mayor 
and city council of NasbvlUe, a corporation organized under the laws of the 
Btate of Tennessee, hereinafter to be known as the city of Nashville, and W. 
J. Hayes & Sons, of the city of Olevelaad, in the state of Ohio, witnesseth: 
Whereas, the said city of Nashville dld on the llth day of April, 1893, offer 
to sell to the said W. J. Hayes & Sons the $400,000 of dty of Nas'hville 4i^ 
per cent, trunk-sewer bonds, issued under the act of the gênerai assembly of 
the state of Tennessee, approved February 2, 1892, and an ordinance of said 
city passed in pursuance thereof on the 13th day of March, 1893, at the par 
value of said bonds, less 2 per cent, thereof, to be allowed and pald by said 
dty of Nashville to said W. J. Hayes & Sons as commission; and whereas, 
said W. J. Hayes & Sons dld on the llth day of April, 1893, accept said ofCer, 
and agrée thereto: Now, therefore, the said city of Nashville does hereby agrée 
to and does sell to the said W. J. Hayes & Sons the said four hundred thousand 
dollars of trunk-sewer bonds for the sum of four hundred thousand dollars, less 
the 2 per cent, commission aforesald to be paid and allowed said W. J. Hayea 
& Sons by said city. Said bonds are to be dated April 1, 1893, of dénomination 
of $1,000, wlth semiannual interest coupons attaehed, Interest at the rate of 
4% per cent, per annum, payable semlannually at the Chemical National Bank 
of New York City, or at the office of city treasurer, Nashville, Tennessee, at 
the option of the holders of the same. Said bonds are to mature in thirty years 
.from the date thereof, wlth principal payable at the office of the treasurer of 
the said city of Nashville, Teim. Said bonds are to be numbetred from 1 to 
400, inclusive, and are to be legally issued, and the said city of Nashville shall 
80 F.— 41 
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furnlsh the sald W. J. Hayes & Sons a transeript of sald proceedlng» relatlng 
to sald Issue, showlng the legallty thereof. The said bonds are to be delivered 
to the saSd W. J. Hayes & Sons at the Ohemical National Bank of New York 
City as foUows, at expense of city: $75,000 on or before the Ist day of May, 
1893, $75,000 In thirty days thereafter, and $50,000 every thirty days there- 
ifter, suecessively, untU the entire Issue is taken up. In considération whereof, 
the said W, J. Hayes & Sons hereby agrée to purchase, to take up and pay for 
aald bonds when delivered, not only the par value thereof, less the two per 
cent, commission aforesaid, but In addition thereto ail Interest whlch shall havé 
xccrued on the par value of each installment of sald bonds; Interest to be 
calculated from Aprll 1, 1893, up to date of such installments, as above pro- 
vlded: provlded, however, that the said W. J. Hayes & Sons shall hâve the 
option of taking up and paying for the entire issue at any tlme after legality 
of bonds is establlshed. If the sald W. J. Hayes & Sons fail to take and pay for 
any Installment of bonds as above provlded when delivered, then, at the option 
of the said city of NashviUe, thls contract may be declared null and vold In ail 
its provisions. As an évidence^ of good falth upon the part of the sald W. J. 
Hayes & Sons, and as a guaianty upon their part that they will falthfuUy 
carry out the provisions of their contract, they bave delivered to the recorder 
of the city of NashviUe a draft for the sum of flve thousand dollars, reeelpt 
of which draft Is hereby acknowledged by the sald city of NashviUe. A pro 
rata of sald deposit, wlth 6 per cent, interest thereon, wlU be refunded to the 
said W. J. Hayes & Sona as each installment of bonds is taken up and paid for. 
The conditions of this contract are subject to the opinion of Judge John F. 
DlUon, of New York, as to the legallty of bonds; the légal services for same 
to be paid by W. J. Hayes & Sons. In wltness whereof, the mayor and city 
ijouncil of NashviUe has caused this agreement to be signed by the finance com- 
■ûittee of the city councU, by the mayor of sald city, and by the reeorder, and 
tos caused its oflieial seal to be affixed thereto; and the said W. J. Hayes & 
Sons bave caused the same to be signed by T. W. Heatley, their duly-authorlzed 
agent. 

[Signed] Geo. B. GuUd, Mayor. 

A. S. WiUiams, 

[Seal.] J. B. Murray, 

G. P. Lipscomb, 

Finance Commlttee. 
James T. Bell, Kecorder. 
VV. J. Hayes & Sons, per Thos. W. Heatley. 

The bonds were declared to be légal by Judge Dillon of New York, 
in accordance with the contract, and the city issued them. It deliv- 
ered $100,000 of them to the plaintifEs, and received payment there- 
on ; and, in accordance with the contract, it delivered up to the plain- 
tiflfs $1,250 of the f5,000 guaranty deposit. Though requested fre- 
quently by the city to take and pay for the remaining $300,000 of the 
bonds the plaintiffs failed to do so. There was a good deal of corre- 
spondence between the parties, and the city authorities made a num- 
ber of efforts to secure the completion of the contract by the plain- 
tiffs. Finally a meeting of council was called for the purpose of 
considering the situation, the minutes of which were as foUows: 
Minutes of the Meeting <yf the Oity OouncU of NashviUe of February 10, 1894: 

Minutes. 

Oity HaU, NashviUe, Feb. 10, 1894. 

The Hon. the city counoil met this evening at 4 o'clock in extra session, pur- 
buant to a call from bis honor the mayor. Présent— Messrs. BartheU, Dalton, 
Goodloe, Goodman, Harwell, Moore, Murray (P. A.), Murrey (J. B.), Stewart, 
Sykes, Williams, and Prest. Hlgginbotham. The message of hls honor the 
mayor, convening the council, was as foUows: 

"Gentlemen of the C5ouncIl: You are caUed to meet in extra session thls even- 
ing at 4 o'clock to consider the matter of declaring forfeited the trunk-sewer 
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t)onds contracted for by W. J. Hayes & Sons, Oleveland, Ohlo, and to take such 
Bteps as the emergency of tbe case may demand, and the interest ot the city 
requires. 

"Feby. lOth, 1894. 

"Respectfully, Geo. B. Guild, Mayor." 

Which message was recelved and flled. 

Mr. Sykes offered the foUowlng: 

"Be it resolved by the mayor and city conncil ot Nashville that whereas, the 
mayor, recorder, and finance commlttee, the commissioners appointed by 
ordinance approved March 13, 1893, to negotiate and sell the trunk-sewer 
bonds, hâve thls day sent the foUowlng communication to the city council, to 
wlt: 

" To the Mayor and City Council: We herewlth submlt the résolutions of 
the commissioners appointed to negotiate the trunk-sewer bonds, which resolu- 
tion was passed at a récent meeting held January 23, 1894, and is as foUows: 
"Whereas, W. J. Hayes & Sons, of the city of Oleveland, Ohlo, hâve failed to 
comply wlth the provisions of their contract made with the city of Nashville 
April 13, 1893, wlth référence to the sale of the trunk-sewer bonds (that is to 
say, said W. J. Hayes & Sons having failed to take the Installments of said 
bonds at dates provlded for under the terms of said contract); and whereas, 
by the terms of the said contract the said city of Nashville has authority, at lt« 
option, to déclare said contract null and vold upon failure of the said W. J. 
Hayes & Sons to comply therewith: Therefore be It resolved by the commis- 
sioners appointed by ordinance approved March 13, 1893, namely, the mayor, 
recorder, and the finance commlttee, that said contract is hereby declared null 
«nd void and of no further effect. Be it f urther resolved that said commission- 
er» report their action to the city council for ratification and approval." 

" 'iSigned] Geo. B. Guild, Mayor. 

" 'James T. Bell, KecordM. 

•"Chas. Sykes. 

" 'A. S. Williams. 

" 'M. J. Dalton. 

'"W. H. Higginbotham, 

" 'Frank Goodman.' 

"Therefore be it resolved by the mayor and city council of Nashville that said 
action of the commissioners be ratified and approved. Be It further resolved 
that said contract be declared null and void, in accordance with the suggestions 
and recommendations of said commissioners. Be it further resolved that W, 
J. Hayes & Sons be notlfled of the action of the mayor and city council with 
référence to the said contract, and that they be further notlfled that the mayor 
and city council of Nashville, in accordance with the provisions of said con- 
tract, clalm the guaranty deposlted by them (the said W. J. Hayes & Sons) for 
the faithful performance thereof, not yet refunded to them, amounting to the 
sum of $3,750.00. Be It further resolved that the treasurer and comptroller be 
directed to draw from the Fourth National Bank the said sum of $3,750.00, 
and deposit the same wlth the légal deposltories of the city, the First National 
Bank." 

Which resolutions were on motion adopted, and then coimcil adjourned. 
[Signed] W. H. Higginbotham, Prest. 

Notice of thèse resolutions was conveyed to the plaiutiffs in the 
foUowing letters: 
Letter of Eecorder James T. Bell, of February 12, 1894: 

Office of City Eecorder. 
Jas. T. Bell, Becorder and Judge of City Court 

Nashville, Tenn., February 12, 1894. 
W. J. Hayes & Sons— Dear Sirs: I am directed to inclose a copy of resolu- 
tions adopted by the Hon. city council of Nashville February 10, 1891. I regret 
that thlngs hâve assumed the shape as indlcated. But Nashville has suffered 
considerably for your failure to comply with the terms of your contract, aad 
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to-day Î8 sufferlng for want o( funds to carry on the work for whlch the bonds 
were Issued. 

Respectfully, youw, James T. Bell, Eecorder, 

To which W. J. Hajes & Sons made the folio wing reply: 

February 14, 1894. 
Hon. James T. Bell, Eecorder, Nashvllle, Tenn.— Dear Judge: We hâve yours 
of the 12th inst., Inclosing action of the eouncll In accordance with a report 
slgned by you and the other commissloners. We know none of your people lii- 
tend to take any adyantage of us, and we caa assure you we hâve been actlng 
under a great many dlsadvantages, We telegraphed you as per inclosed copy, 
saying we could take up $50,000 In New York. When you corne to know the 
difflcultles which hâve arlsen on thls issue, you will not blâme us. 

Yours, truly, W. J. Hayes & Sons. 

Dict. by H. E. H. 

The city then made efforts to sell the remaining bonds, and se- 
cured a purchaser in New York. The council (on February 15, 1894) 
then passed the foUowing résolution: 

BesolutloD. 

City Hall, Nashvllle, February 15, 1894. 

The Hon. city councU met thls mornlng at 11 o'clock, In extra session, puis 
Buaut to a call from hls honor, the mayor. Présent: Messrs. Barthell, Crutch- 
er, Dalton, Goodloe, Goodman, Harwell, Hitchcock, Moore, Murrey (J. B.), 
McConnell, Sharenberger, Stewart, Sykes, Warren, Williams, and Prest. Hig- 
glnbotham. The foUowlng message, convenlng the council, was transmltted 
from hls honor the mayor, to wlt: 

"Nashvllle, Tenn., February 15, 1894. 

"Gentlemen of the dty Oouncll: You are called to meet in extra session at 
11 o'clock thls a. m., to conslder the proposition In regard to sale of the sewer 
bonds. Geo. B. Guild, Mayor." 

Whlch message was recelved and filed. 

Mr. Sykes offered the foUowlng: "Be It resolved by the toayor and city 
council of Nas:hviUe that the trunk-sewer bonds commission be authorlzed 
and empowered to sell the ?!300,000 trunk-sewer bonds at par and aecrued in- 
terest to March 1, 1894, and to allow 2 per cent, commission on the par value 
of the bonds, and the $3,750 forfelted by W. J. Hayes & Sons, of Cleveland, 
Ohio. The bonds» If sold, are to be pald for as foUows: $100,000 on March 
1, 1894, $100,000 not later than Aprll 1, 1894, and the remaining $100,000 not 
later than May 1, 1894." After being generally dlscussed by the members 
présent, the resolution was adopted wlthout dissent, and the cotincll then ad- 
joumed. W. H. Hlgglnbotham, Prest. 

Thèse terms were accepted by the purchaser, Quintard, and the 
bonds were sold. It was in évidence that the method taken by the 
city to sell the bonds was according to the usual course of business 
in the disposition of such securities. 

Parts of the court's charge to the jury to which the plaintiffa ex- 
cepted were as follows: 

"Now, then, looking to the provisions of thls contract, vlz. that the in- 
demnity fund was deposlted as an évidence of good falth, and as a guar- 
anty of good falth, on the part of Hayes & Sons, that they would faith- 
fully carry out the conti"act. If, In View of that, and in vlew of thelr failure to 
carry It out, It resulted, on conditions presently to be named, that the city was 
compelled to resell the bonds at a loss équivalent to the three thousand seven 
hundred and fifty dollars, or If, after the city had used due care and diligence 
to efifect a sale, which I shall presently Instruct you about, was unable to do so, 
and was compelled to sell the bonds in order to realize money which it expected 
under the contract, and had a rlght to expect, it would, in such a case as tha;t, 
hâve a right to retain out of the Indemnity fund enough to make itself whole 
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as It would hâve been If tbe plalntlffB had falthfnlly carrled out thelr contraet, 
to secure whlch this Indemnlty deposit was made; and that Is a question yon 
must détermine. 

"The question, then, would turn upon the dty's dealing with thèse bonds 
after the contraet was declared forfeited, and after It undertook to han- 
dle them, and after It became the owner of them. So that If, upon the proof, 
you believe that Hayes & Sons defaulted (to whleh there seems to be no 
controversy), and the city declared the contraet forfeited (about whleh there 
seems to be no controversy), and the clty then, for the purpose of reallzing 
Immédiate proceeds upon the bonds, undertook to sell them, and did sell them, 
your next inquiry wlU be as to whether or not the city's conduct in the sale 
of them was lawful and just towards the plalntififs, and If it aeted properly, 
and was damaged by reason of having to resell them, to the estent of this 
tbree thousand seven hundred and fifty dollars, and taking the bonds back 
under a f orfeiture, it became the duty of the clty. In the reselling of thèse bonds, 
to exercise good faith and to exercise reasonable diligence In the reselling of 
thèse bonds for the best priée they could obtain upon the market. That would 
hâve référence to the usual method or methods of selllng securitles at places 
where It was reasonable to expect there would be a demand for such securitles. 
The city was not required to adopt any partieular mode, but the mode they 
adopted must hâve been adopted In good falth, and must hâve been reasonable 
under the circumstances; and, to détermine whether It was reasonable or not, 
you must look at the method pursued by the clty in such cases, and the methods 
that are ordinarily pursued in handling securitles of that klnd; and whether it 
exerclsed good falth, through its offlcers, and used reasonable care and dili- 
gence to obtain the best price possible, Is for the jury to décide upon the évi- 
dence before you." 

W. G. Hutcheson, for plaintiffs in error. 
John B. Keeble, for défendants in error. 

Before TAFT and LUETON, Circuit Judges, and SEVEEENS, 
District Judge. 

TAFT, Circuit Judge (after stating the facts as above). Though 
other questions are raised by the assignment of errors, we shall dis- 
cuss only the two which were presented and argued to the court 

It was ârst contended on behalf of the plaintiffs in erroi that the 
city could not claim damages for breach of the contraet, by way of 
set-off, because its action in annulling the contraet was a complète 
rescission of it, releasing each party from every obligation under it, 
as if there never had been a contraet made. It is well settled that 
a technical rescission of the contraet has the légal effect of entitling 
each of the parties to be restored to the condition in which he was 
before the contraet was made, go far as that is possible, and that no 
rlghts accrue to either by force of the terms of the contraet. But, 
besides technical rescission, there is a mode of abandoning a con- 
traet as a live and enforceable obligation, which still entitles the 
party declaring its abandonment to look to the contraet to détermine 
the compensation he may be entitled to under its terms for the 
breach which gave him the right of abandonment. In Mining Co. 
V. Humble, 153 U. S. 540, 551, 14 Sup. Gt. 876, 879, défendant excepted 
to the f ollowing instruction of the trial court : 

"If the jury find from the évidence that the plaintiffs were in good faith 
endeavoring to carry out and perform said contraet aceordlng to its terms, 
and the défendant wantonly or carelessly and negllgently interfered with and 
hindered and prevented the plaintiffs in such performance, to such an extent 
as to render the performance of it difficult, and greatly decrease the profits 
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whlch th« plalntiffs wouM otherwlse hâve made, then and In such case such 
Interférence was unautàorlzed and Illégal, and would hâve justified the plaln- 
tlflfs In abandonlng the contract, and would hâve entltled them to recover such 
damages as they actually suffered by belng hindered and prevented from per- 
formlng such contract." 

In sustaining the correctness of the charge the suprême court, 
speaking by Mi-. Justice Brewer, said: 

"It Is insisted, and authorltles are clted In support thereof, that a party can- 
not resclnd a contract, and at the same tlme recover damages for his nonper- 
formanc«. But no such proposition as that Is contalned in that Instruction, 
It only lays down the rule— and It lays that down correctiy— which obtains 
when there Is a breaeh of a conti'act Whenever one party thereto is guilty of 
such a breaeh as Is hère attrlbuted to the défendant, the other party Is at liber- 
ty to treat the contract as broken, and deslst from any f urther efCort on his part 
to perform; in other words, he may abandon it, and recover as damages the 
profits whlch he would hâve received through full performance. Such an 
abandonment is not technlcally a rescission of the contract, but is merely an 
acceptance of the situation which the wrongdoing of the other party has brought 
about. Generally spealsing, it is true that when a contract is not performed 
the party who Is guilty of the fii'st breaeh is the one upon whom rests ail the 
liability for the nonperformance. A party who engages to do work has a right 
to proceed free from any let or hindrance of the other party; and if such other 
party interfères,— hlnders and prevents the doing of the work,— to such an ex- 
tent as to render its performance difHcult and largely dimlnish the profits, the 
first may treat the contract as broken, and is not bound to proceed uuder the 
added burdens and increased expense. It may stop, and sue for the damages 
which it has sustained by reason of the nonperformance which the other has 
caused." 

It Tery frequently happens that laymen do not distinguish be- 
tween thèse two ways of ending a contract, and, therefore, that 
words are used by a party which, literally and strictly construed, 
would effeet a complète rescission and destruction of the contract, 
when the party's real intention is only to déclare his release from 
further obligation to comply with the terms of the contract by the 
default of the other party, and his intention to hold the other for 
damages. In such cases, courts consider, not only the language of 
the party, but ail the circumstances, including the effeet of a com- 
plète rescission upon the rights of the parties, and the probability 
or improbability that the complaining party intended such a resuit, 
in reaching a conclusion as to the proper construction of the lan- 
guage used. In this case the original contract provided for an "an- 
nulment" of the contract. If we can satisfy ourselves as to the 
meaning of the contract in this regard, it will throw a useful light 
on the meaning to be given to the subséquent action of the city 
authorities. The clause of the contract referred to is as follows : 

"If the said W. J. Hayes & Sons fail to take and pay for any installments 
of bonds as abovc provided when dellvered, then, at the option of the city of 
NashviUe, this contract may be declared null and void in ail provisions. As 
an évidence of good faith on the part of the said W. J. Hayes & Sons, and as 
a guaranty upon their part that they will faithfully carry out the provisions of 
this contract, they hâve dellvered to the recorder of the said dty of NashviUe a 
draft for the sum of flve thousand dollars, a receipt of which draft is hereby ac- 
knowledged by the said city of NashviUe. A pro rata of said deposit, with 'c.per 
cent, interest thereon, wiU be refunded to the said W. J. Hayes & Sons as each 
Installment of bonds is taken up and paid for." 

We cannot suppose that the city, in making this contract, intended 
to reserve to itself only the right completely to destroy the contract, 
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and thus to obligate itself to give up to the defaulting party the 
indemnitj it had been careful to secure against loss; and yet such 
must be the construction of the contract, if the annulment provided 
therein means a complète rescission. The obvious intent of the 
parties was that upon default the city might free itself from any 
obligation thereafter to deliver the subséquent installments of bonds 
to W. J. Hayes & Sons, and that the fund deposited should be an 
indemnity against any loss the city might sufler by reason of the 
default. And it was in accordance with such an intent that the 
city declared its annulment of the contract, for it appropriated ta 
itself the |3,T50 which still remained on deposit as indemnity for 
the performance of the contract. The declared intention of the 
city to retain its deposit can only be reconciled and made consistent 
with its déclaration of annulment by construing the latter to be 
merely an abandonment of the contract, and not a complète rescis- 
sion. This case présents many points in common with that of Cherry 
"Valley Iroo Works v. Florence Iron River Co., decided by this court, 
and reported in 22 U. S. App. 655, 12 C. 0. A. 306, and 64 Fed. 569. 
That was a suit for damages for the breach of a contract to purchase 
10,000 tons of ore. The contract provided for the paynaent of the 
priée in installments according to periodical deliveries of the ore, 
and contained this stipulation: 

"And, In case sald party of the second part falls to make any or elther of 
the above-named payments for the period of ten days after the same becomes 
due, sald Florence Iron River Company shall hâve the right to cancel this con- 
tract for ail ore not dellvered at the tiine such default Is made." 

The purchaser had failed to make the payments according to the 
contract, and correspondence ensued, in which the seller threatened 
that, unless payment was made, the undelivered ore would be sold 
for account of plaintiff, and the différence between the selling priée 
and the unpaid purchase price would be charged to the plaintiff. 
Finally the sellers notifled the buyers, in a letter in which they 
quoted in full the clause permitting cancellation of the contract for 
ail ore undelivered, that they canceled the contract in accordance 
with that clause. It was vigorously contended on behalf of the pur- 
chaser that the cancellation was necessarily a complète rescission, 
and that it released both parties from the obligation of the contract, 
and that no damages could be recovered for failure to receive and 
pay for the undelivered ore. This court did not yield to the con- 
tention, but held that, upon the exercise of the right of cancellation 
provided by the contract after a failure to make' the agreed payment, 
the further performance of the contract was abandoned and the ag- 
grieved party had the right to pursue its remedy for the damages sus- 
tained by it in conséquence of the breach of the contract which was 
the cause of its abandonment. The court, in reaching this conclusion, 
was fortified by the case of Lumber Co. v. Bâtes, 31 Mich. 158, 163, in 
which one party, by a déclaration of resdssion based on a default of 
the other party, was held not to intend a rescission in law, but a mère 
ftbandonment, because in the same letter was the déclaration that the 
writer intended to look to the defaulting party for damages siustained 
by its failure to perform the contract. In the case of Kailroad Go. 
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V. Howard, 13 How, 307, the contract between tlie rallroad compony 
and the building contracter contained the follawing clause: 

"Provided, ho-wever, that In case the party of the second part shall at any 
time be of opinion that this contract is not duly complied witih by the said 
party of the flrst part, or that it is not in due progress of exécution, or that 
the said party of the flrst part is Irregular or négligent, then and in such case 
he shall be authorized to déclare this contract forfeited, and thereupon the 
sàme shaU become null, and the party of the flrst part shall hâve no appeal 
from the opinion and décision aforesald, and he hereby releases ail right to 
except to or question the same, in any place, under any clrcumstances what- 
ever; but the party of the flrst part shall still remain liable to the party of the 
second part for the damages occasioned by the said noncompliance, irregu- 
larity, or négligence." 

The railroad company availed itself of this provision, and notifled 
the contractor, after he had done part of the work, that in its opin- 
ion the contract had not been duly complied with by him, and, there- 
fore, that the contract be, "and the same is hereby, declared to be 
forfeited." At the time of the forfeiture, money was due under thé 
contract to the contractor, and he brought suit for the same. It was 
contended on behalf of the company that by its action in accordance 
with the contract, annulling the same, ail rights acquired under 
the contract had been destroyed. The court below had giren the fol- 
lowing instruction: 

"But this annulling did not deprive him [1 e. the contractor] of any rights 
vested In him at that time, or make the covenant void ab Initio, so as to dérive 
him of a remedy upon it for any money then due him fw his worli, or any 
damages be had then aiready sustained." 

Error was assigned to this charge on the ground stated above. In 
aflfirming the correctness of the charge, Mr. Justice Curtis spoke as 
follows: 

"The law leans strongly agalnst forfeiture, and it is Incumbent on the party 
who seeks to enforce one to show plainly his right to it. The language used 
in this contract is susceptible of two meanings: One is the literal meanlng, 
for whlch the plaintiff In error contends,— that the déclaration of the company 
annulled the contract, destroying ail rights which had become vested under It, 
so that if there was one of the monthly payments in arrear and justly due from 
the company to the contractor, and as to which the company was in defatilt, 
yet it could not be recovered, beeause every obligation arising out of the con- 
tract was at an end. Another interprétation ds that the contract, so far as it 
remained executory on the part of the contractor, and ail obligations of the 
company dépendent on the future exécution by him of any part of the contract, 
might be annulled. We cannot hesitate to fix on the latter as the true inter- 
prétation. In the flrst place, the Intent to hâve the obligation of the con- 
tractor, to respond for damages, continue, is clear. In the next place, though 
the contracter expressly releases ail right to except to the forfeiture, he does 
not release any right aiready vested under the contract, by reason of its part 
performance, and 'expressio unius exclusio alterius.' And, flnally, it is highly 
improbable that the parties could bave Intended to put it in the power of the 
company to exempt Itself from paying money, honestly eamed and justly due, 
by its own act declaring a forfeiture. The counsel for the plalntifC In error 
seemed to feel the pressure of this dllliculty, and not to be willing to maintaih 
that vested rights were absolutely destroyed by the act of the company; and 
he suggested that, though the covenant was destroyed, assumpsit might lie 
upon an implSed promise. But if the intention of the parties was to put an 
end to ail obligations on *he part of the company arising from the covenant, 
there would remain nothing from which a promise could be Implied; and, if 
this was not their Intention, then we come back to the very interprétation 
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against whlch he contended, for, If the obligation arlslng from the covenant 
remains, ttie covenant is not destroyed. We tiold the instruction of the court ou 
this point to hâve been correct." 

In the case ol Mayor, etc., of City of New York v. î^ew York 
Refrigerating Ckmstruction Co., 146 N. Y. 210, 40 N. E. 771, the city 
made a contract with a refrigerating company to introduce a re- 
frigerating apparatus into one of the markets of the city. The con- 
tract provided that, in case of the default of the company after cer- 
tain proceedings, the city comptroller might notify the company to 
discontinue its System. After the contract had been partially per- 
formed, the comptroller did notify the company that the contract was 
canceled and annulled. By reason of the prior occupancy of the 
market houses by the company under the terms of the contract, cer- 
tain rent was due from the company to the city. The company 
claimed that the cancellation destroye4 any cause of action arising 
under the contract and that the rent could not, therefore, be recov- 
ered. It was held that the cancellation was not a rescission, in a 
strict, technical sensé, which destroyed ail right of action, but was 
simply a termination of the contract, leaving undetermined ail exist- 
ing liabilities. It was said that this resuit might be implied from ail 
the surrounding circumstances, and grew out of the obvious meaning 
of the parties when the contract was executed, and that the position 
assumed by the appellants was "technical, forced, and unnatural." 
The court said: 

"We hâve been referred to numerous authorltles laylng down the gênerai 
doctrine that, where a contract is rescinded while In the course of performance, 
no claim in respect of performance, or of what bas been paid or recelvetl 
thereon, may thereafter be made. This gênerai rule is subject, however, to 
the qualifications that any claim founded on the contract must be referred to 
the agreement of rescission, to ascertain wiiether it bas been expressly or Im- 
pliedly reserved. See McOreery v. Day, 119 N. Y. 5, 23 N. E. 198. In the 
case cited, Judge Andrews says that the liability 'dépends on the Intention to 
be deduced from the agreement of annulment, construed in the llght of attend- 
Ing circumstances.' " 

In Hinsdale v. White, 6 Hill, 507, a landlord terminated the ten- 
ancy of a tenant under a section of the statute which provided for 
the issuing of a warrant at the instance of a landlord by the magis- 
trate for Sie removal of the tenant, with déclaration that "the con- 
tract or agreement for the use of the premises, if any such exist, and 
the relation of landlord and tenant between the parties, shall be 
deemed to be canceled and annulled." It was contended that the 
effect of this annulment and cancellation was a complète rescission 
of the contract of tenancy, and prevented the landlord from recover- 
ing any rent due him for occupancy by the tenant prior to the issuing 
of the warrant. The court refused to give the statute and removal 
of the tenant such effect; holding that the annulment operated only 
from the time the warrant issued, leaving the contract in full effect 
previous to that time. The court said : 

"The words of the statute admit of elther construction, Inasmuch as they do 
not expressly fix the time; and, in determining which should prevall, it is our 
duty to regard conséquences. To say that the contract shall be consldered as 
TOid and inoperative from the beginning, would not only eut off the remeBy 
afforded by Its terms for rent whlch may hâve aecrued at any dme past, but 
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would even enable a tenant to recover back ail he had paid. A. conséquence 
so unjust we eannot allow wlthout words expressly declaring It." 

This view was approved by the court of errors in McKeon v. Wliit- 
ney, 3 Denio, 452, 453. 

The foregoing cases seem to justify the interprétation we hâve put 
upon the act of the city in declaring the contract of sale with the 
plaintifl at an end. The charge of the court below with référence 
to the action of the city of Nashville in annulling this contract was 
therefore correct 

The second and only remaining question for our considération is 
the question of damages. In the case of Cherry Valley Iron Works 
V. Florence Iron Kiver Oo., 22 U. S. App. 665, 12 0. G. A. 306, and 64 
Ped. 569, the question was of the proper measure of damages for 
the breach of the contract to take iron ore. The ore contracted to 
be sold in that case had not yet been taken from the mass. The 
subject of the bargain was not identifled at the time when it was 
made, nor had it afterwards been identifled before the breach. In 
considering the rule of damages, Judge Severens, in delivering the 
opinion of this court, said: 

"If the subject-matter is Identifled when the contract Is made, the title passes 
to the vendee, In the absence of controUlng stipulations. When the subject- 
matter is subsequently identifled by its appropriation to the contract, the title 
passes at the time of sueh appropriation; but, when there has at no time been 
any identiflcatlon 'of the subject, the title remains In the vendor. In those cases 
where the title has passed before the contract is broken, and the rights of the 
parties hâve been converted Into claims for damages arising from the breach, 
the nature and kind of remédies to whieh the vendor may resort are the sub- 
ject of mueh controversy In the opinions of the courts. There is high authority 
for the proposition that the vendor in such a case may, among other remédies, 
by virtue of a specles of lien for the purchase price, sell the goods as those of 
the vendee, and hold the latter for the différence between the price obtained 
and the contract price. This was the remedy resorted to hère. It is not nec- 
essary for us to décide whether the yendor has this remedy in the elass of 
cases just mentioned." 

The learned judge then proceeded to show that the case he was 
dealing with did not belong to that class, that the title never passed, 
and that the goods to be sold at ail times remained the property of 
the vendor, and, therefore, that the measure of damages was not to 
be reached by the remedy resorted to, of a resale, but that the vendor 
must recover the différence between the contract price and the mar- 
ket price at the time flxed for the delivery. In the case at bar, the 
subject-matter of the contract was bonds which were issued and 
appropriated to the contract within a very short time after it was 
made. The language of the contract is that of présent sale. The 
title, therefore, did pass; and we hâve nresented to us the question 
stated by Judge Severens in the passage just referred to, but which 
the court in that case did not ûnd it necessary to décide, to wit, 
whether, when the title passes to something which is sold, one of 
the remédies of the vendor for a faîlure by the vendee to make pay- 
ments in accordance with the contract aï the tîmes flxed for the de- 
liveries and payments is, after notice, to resell the subject-matter of 
the sale, and to hold the defaulting vendee for the différence between 
the proceeds of the resale and the contract price. We think that the 
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Tendor bas such a remedy. The leading American authority is 
Sands v. Taylor, 5 Johns. 395. In tliat case the suit was for failure 
to receive part of a cargo of grain by a contracting purcbaser. Chief 
Justice Kent stated the rule as follows: 

"Nor was the subséquent act of the plaintiffs, In selllng the wheat not de- 
Uyered, a waiver of their clalm for damages for nonperfonnance of the con- 
tract. The usage In such cases Is to sell the article, after due notice to the 
other party to take It, and that In default of doing it the article wlll be sold. 
The usage Is convenlent and reasonable, and for the best Interest of both 
parties." 

In McClure v. Williams, 5 Sneed, 718, Judge McKinney, speaking 
for tbe suprême court of Tennessee, said: 

"If goods hâve been bargalned and sold by a valld contract, so that the right 
of property has thereby passed to the puTchaser, the failure of the latter to 
weelve and pay for the goods at the time and in the manner agreed upon wlll 
not haTe the eft'ect of reseinding the contract, and revesting the right of prop- 
erty In the vendor, so as to entitle hlm to resell the goods, wlthout somethlng 
more on hls part. In such case the seller has an élection to proceed elther, 
in an action for goods bargained and sold, to recover the prlce stipulated to be 
I>aid, or he may give the purchaser notice of his intention to resell the goods 
wlthin a reasonable time from the service of such notice; and If, after notice, 
the purchaser will not take the goods or pay the prlce, the seller is not bound 
to keep them, to his own injury, but may resell them, and the purchaser will be 
held to hâve assented, and to hâve given the seller an Implied authority to 
reseU, and he will be responsible for the reasonable loss. If any, as also for the 
expenses of the resale,— that is, the différence between the prlce obtained on 
such resale and that originally agreed to be paid by the purchaser." 

See, also, Hughes' Case, 4 Ct Cl. 64. 

Mr. Benjamin, in his work on Sales (section 788), after having 
stated the English law, says that : 

"In the United States the law is somewhat différent; and In Dustan v. 
McAndrew, 44 N. Y. 72, it Was stated as follows: 'The vendor of Per- 
sonal property, in a suit agalnst the vendee for not taking and paying for 
the property, has the chcdce, ordinarily, for one of three remédies: First, 
he may store or retain tîie property for the vendee, and sue him for the 
entire prlce; second, he may sell the property, acting as the agent for this 
purpose of the vendee, and recover the différence between the contract 
priée and the price of resale; or, third, he may keep the property as his own, 
and recover the différence between the market price at the time and place of 
delivery and the contract priée.' " 

See, also, the American cases cited by the American editors on 
page 775 of Bennett's Edition of Benjamin on Sales (1892). 

In Sedgi Meas. Dam. § 750, the learned author says, referring to 
cases where the title to the subject-matter of the sale has passed: 

"It seems to be well settled in such cases that the vendor can resell them, if 
he see fit, and charge the vendee with the différence between the contract 
prlce and that realized at the sale. Though perhaps more prudent, It is not 
necessary that the sale shoiild be at auction. It Is only reguisite to show that 
the property was sold for a falr prlce." 

See, also, Suth. Dam. § 647, and cases cited. 

In the case at bar the correspondence between the parties, and 
the action of the city council, communicated to Hayes & Sons, leare 
no doubt that due notice of the intention of council to resell the 
bonds was conveyed to Hayes & Sons, though this was not expressly 
stated in the contract of annulment. The situation of the city wa» 
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such, as explained in previous letters by its recorder to Hayes & 
Sons, that Hayes & Sons could hâve been left in no doubt as to the 
intention of the city to resell. Indeed, the letters of Hayes & Sons 
show that they supposed that the city was looking for a purchaser 
even before the formai action was taken by the city council, and 
approved its action in so doing. It was proved in the case that the 
city took the usual mode of disposing of such bonds, in its resale of 
them to Quintard; and the court left it to the jury to say whether 
the city had used due diligence, and had pursued the usual methods 
in disposing of such property, charging them that, if it had done 
so, then the différence between the price at which the bonds sold and 
the contract price was the proper measure of damages, and that it 
might be set ofl against plaintiffs' claim to recover the indemnity 
deposit from the city. This was correct. On the whole case, we 
flnd no error in the charge of the court below, and the judgment is 
affîrmed. 
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(Circuit Court, D. South Dakota. May 8, 1897.) 

X. Negotiable Bonds— Bona Fide HoI/Dbks— Prbsumptions. 

In an action upon negotiable bonds, when évidence bas been glven to 

. show that they are Ulegal, the plaintiffl cannot rely on the presumption 

arlsing from tltle and possession thereof, but must prove that he gave 

value therefor In the usual course of business, In order to constitute hlm- 

self a bona fide holder. 

8. Municipal Bonds— Validity— Excessive Ikdkbtbdness. 

Municipal bonds issued at a time when the debt of the munlclpallty ex- 
ceeds 5 per cent of its assessed valuation, and wlthout any provision for 
a sinklng fund, are Illégal, under article 13, S§ 4, 5, of the constitution of 
South Dakota. 

Jones & Culver, for plaintifif. 
A. W. Wilmarth, for défendant 

GABXiA^D, District Judge. This action was commenced by the 
plaintiff, a Massachusetts corporation, against the défendant, a mu- 
nicipal corporation of this state, to recover from the défendant the 
amount of money claimed to be due to plaintiff on 240 coupons, of $15 
each, detached from 20 bonds, of Î500 each, issued by défendant on 
the 26th day of September, 1890. The bonds issued were ail of the 
foUowing form: 

"The United States of America, State of South Dakota. 

"$500.00. 

"Bond of the City of Huron, Beadie County, State of South Dakota, 

"The city of Huron, twenty years after date, for value recelved, will pay to 
bearer the sum of five hundred dollars at the banklng house of Kountze Bros., 
New York City, wlth Interest thereon at the rate of six per cent, per annum, 
payable semlannually, accordlng to the terms of the annexed coupons. 

"Issued pursuant to an élection held September 25th, 1890, by authorlty 
granted by article 32 of section 7 of the charter of the city of Huron; said 
charter approved by the législative assembly of the terrltory of Dakota Marcb 
8th, 1883. Issued for the purpose of fundlng the floatlng Indebtedness of the 
city of Huron. 
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"In testlmony whereof the clty of Huron, Beadle county, South Dakota, has 
caused this bond to be slgned by the mayor thereof, and countersigned by the 
City clerk of saJd clty, and the seal of said city Is affixed, thls 26th day of 
September, A. D. 1890. H. J. Blce, Mayor of the City of Huron. 

"B. M. Eowley, City Clerk of the Clty of Huron." 

A jury having been waived in writing, this action was on the 2tïtb. 
day of April, 1897, tried to tàe court. 

The défendant seeks to defeat a recovery by the plaintifE in this 
action upon certain grounds, which may be specifled as followa: 
First, that at the time the bonds were issued the défendant had no 
power to fùnd its floating indebtedness; second, that at the time the 
bonds were issued the défendant had exceeded the amount of indebt- 
edness which it lawfully couJd contract under the limitation con- 
tained in the constitution of this state; third, at or before the time 
said bonds were issued the défendant made no provision for the col- 
lection of an annual tax sufficient to pay the interest and principal 
of said bonds when due; fourth, that the proceeds of said bonds 
were used by the oflacers and agents of défendant for the purpose of 
paying the expenses incurred in carrying on a campaign to secure the 
location of the state capital at Huron, S. D., and that said proceeds 
never were paid into the treasury of défendant. The undisputed 
testimony shows that the bonds were issued for the purpose of rais- 
ing money to carry on a capital campaign, and that the proceeds aris- 
ing from the sale thereof were so used; that the equalized assessed 
value of the property subject to taxation in the city of Huron for the 
year 1890 was $3,014,764; that neither before or at the time of the 
issue of said bonds was there any provision made by défendant for 
-the collection of an annual tax suflBcient to pay the interest and prin- 
cipal of said bonds when due; that the indebtedness of the défendant, 
exclusive of the money in its treasury, at the times thèse bonds were 
issued, was $197,949.79. The plaintiff allèges in its complaint that 
it is the holder in good faith for value, before maturity, of the bonds 
and coupons involved in this action. This allégation ia denied by 
the défendant in its answer. The plaintiff, in making ont its prima 
facie case, relied upon the presumption that the holder of negotiable 
paper payable to bearer, subséquent to its date, holds it clothed with 
the presumption that it was negotiated to him at the time of its 
exécution in the usual course of business, and for value, and without 
notice of any equities between the prior parties to the instrument. 
Goodman v. Harvey, 4 Adol. & El. 870; Goodman v> Simonds, 20 
How. 365; Noxon v. De Wolf, 10 Gray, 346; Ranger v. Cary, 1 Metc. 
(Mass.) 373. Title and possession are one and inséparable to clothe 
the instrument with the prima facie presumption that it was indorsed 
or delivered at the date of its exécution, and that the holder paid 
value for it, and received it in good faith in the usual coursé of busi- 
ness, without notice of any prior equities. It was not necessary for 
the plaintiff to show that it paid value for the coupons or bonds, in 
making out its prima facie case upon which it rested; but the de- 
fendant, in support of the déniai in the answer, after the plaintiff had 
rested, had the undoubted right to show that the considération of 
the bonds and coupons was illégal; that the instruments sued on 
'jvere fraudulent in their inception, or that they had been lost or 
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stolen before they were negotiated to the plaintiff. And, if the de- 
fendant has proTed any of thèse défenses, then it must prevail, unless 
the plaintiff again takes up the burden of proof which has been 
shifted back upon it, and proves that it gare value for the instru- 
ment in the usual course of business, in which event, as a gênerai 
rule, it would still be entitled to recover. Fitch t. Jones, 5 El. & 
Bl. 238; Smith v. Braine, 16 Q. B. 244; Hall v. Featherstone, 3 Hurl. 
& N. 287; 2 Pars. Bills & N. 438, In Commissioners of Marion Co. 
y. Clark, 94 tJ. S. 285, Justice Cliflord, in delivering the opinion of 
the court, said: i 

"Where the theory that the plaintiff pald Talue for the Instrument dépends 
solely upon the prima fade presumptlon arising from the possession of the 
instrument, the défendant may, if the pleadlngs admit of such a défense, prove 
that the Instrument originated In illegallty and fraud; and the rule is, if he 
establish such a défense, that a presumptlon arises that the subséquent holder 
gave no value for it. And It is also true that such a presùmption will support 
a plea that the holder is a holder without considération, unless the presùmp- 
tion is rebutted by proof that the plaintiff i)aid value for the Instrument, in 
which event the plaintiff is still entitled to recover." 

In the case of Stewart t. Lansing, 104 U. S. 505, it was distinctly 
held that in an action on coupons detached from certain bonds issued 
by the town of Lansing to aid a certain railroad, which bonds had 
been declared illégal by the courts, the holder of the coupons could 
not rely upon the presùmption arising from the possession thereof, 
but, after the bonds were shown to be illégal, it was necessary for 
the holder to show that he paid value for the same; and, on failing 
to do so, a verdict was directed for the town. As the plaintiff intro- 
duced no testimony to show that it paid value for the coupons, it is. 
necessary to inquire as to whether the testimony introduced by the 
défendant proved that the bonds in question originated in illegality 
or fraud. Section 4, art. 13, Const. S. D., provides : 

"The debt of any county, city, town, school-district, or other sub-divisions, 
shall never exeeed flve per centum upon the assessed value of the taxable 
property therein." 

Section 5, art. 13, pro vides: 

"Any City, county, town, school-district, or any other sub-division, incurrlng 
Indebtedness, shall at or before the time of so doing, provide for the collection 
of an annual tax suflicient to pay the interest and also the principal thereof, 
when due." 

The only provision contained in the charter of the défendant under 
which it is claimed thèse funding bonds were issued is found in the 
enumeration of the powers of the city council of défendant, and is 
worded as follows: 

"To borrow money and for that purpose to issue the bonds of the city in 
such dénominations for such length of time, not to exeeed twenty years, and 
bearing such rate of interest, not to exeeed 7% per annum, as the city council 
may deem best." 

In the view I take of this case, I do not flnd it necessary to décide 
whether the provision quoted from the charter of défendant em- 
powers the défendant to issue bonds to fund its floating indebtedness. 
I am of the opinion, however, that the language quoted from the 
constitution of this state, when applied to the facts stated herein, 
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rendered the bonds, and necessarily the coupons Involved in this ac- 
tion, illégal in their inception, and that the acts of the agents and 
offlcers of the défendant in issuing thèse bonds under false pretenses, 
and converting the proceeds thereof to the use of influencing the 
people of the state to vote for the défendant as the proper site for 
the location of the state capital, waa not only illégal, but actually 
fraudulent. It foUows that the bonds and coupons involved in this 
action are shown by the évidence to hâve originated in illegality and 
fraud, and, there being no évidence that the plaintiff is a bona ûde 
holder for value of the same, it can taJie nothing by this action. Judg- 
ment should be entered for the défendant 
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(arcult Court of Appeals, Blghth Circuit. Aprll 12, 1897.) 

No. 819. 

1. Account Stated — Acquibscencb in Accotjnts Rendehed. 

When an itemized aceount showing a balance is duly rendered, the party 
receiving It is bound, witliin a reasonable time, to examine It, aud object 
if he disputes its correctness. If lie makes no objection in a reasonable time, 
he will be deemed to hâve acquiesced, and, in the absence of fraud or mis- 
take, wlU be bound by the aceount as an aceount stated. 

S. CONFLICT OF LAWS. 

A contract intended to be performed, and actually performed, partly In 
one state and partly In another, may be treated by the parties as a contract 
of either state, and Interest will then be due at the rate prevalling in that 
state. 
8. Account Stated— Openinq of Account— Rate of Interest. 

Where the rate of interest charged in an aceount stated is readlly ascer- 
talnable by calculation, the aceount cannot be opened on the ground that 
the rate was not stated, or that the party receiVing the aceount did not 
know what rate was charged, or that the rate was greater than could have 
been recovered by suit in the absence of a written agreement, such rate 
beIng lawful if agreed on in writing. 
i. Same— CoMFOUND Interest. 

A compoundlng of interest on the face of an aceount stated Is no ground 
for opening the aceount, since an agreement to pay interest on an amount 
of Interest already due Is valid. 

In Error to the Circuit Court of the United States for the Eastem 
District of Arkansas. 

In the year 1880 the défendant N. B. Price, a farmer and marchant resldlng 
and doing business at Mt. Adams, in the state of Arkansas, began doing busi- 
ness with the firm of Porter, Taylor & Co., cotton brokers, commission mer- 
chants, and grocers, at Memphis, in the state of Tennessee, which firm consisted 
of the plaintiffs and one Taylor, who withdrew from the business the next year. 
and thereafter the plaintiffs alone, under the firm name of Porter & Macrae, 
continued the same business, and the dealing with said N. B. Price, until some 
time in the spring.of 1894. During ail that time the said N. B. Price obtalned 
from plaintifCs continuai advances of money, merchandise, and supplies, and 
shipped to them cotton, to be sold by them at Memphis, upon commission, and 
the proceeds credlted to him on aceount of such advances. The plaintiffs, In 
the course of such business, obtalned Insurance for the beneflt of said N. B. 
Price upon ail cotton so shipped to them against the périls of transportation, 
and also against loss by fire, and charged said Price with the cost of such in- 
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surance, and with commissions for selllng the cotton, and credlted hlm wlth tbe 
proceeds of such sales. The plalntlffs at short Intervais duiing ail that time 
sent to said N. B. Prlce statements of the accounts between the parties, chai-glng 
said N. B. Prlce wlth ail advances of moneys, merchandlse, and supplies, and 
cost of Insurance and other disbursements, and with commissions on sales of 
cotton, and interest at the rate of 8 per cent, per annum on ail such advances, 
and creditlng hlm wlth the proceeds of such sales and Interest thereon at the 
same rate. Each new statement commenced with the balance shown by the 
last preTious statement, and the amounts charged for Insurance and for Interest 
in each Instance appeared on such statements, which were carefuUy itemized; 
but the rate of Interest was not stated on the face of the statements. Bach 
of such statements was duly recelved and examlned by said N. B. Prlce, or 
by the défendant Byron Price, hls clerk and booklceeper; and none of such 
statements were ever objected to. On August 4, 1894, the plalntlffs and said 
N. B. Prlce made a final settlement of thelr accounts, agreelng upon the balance 
as shown by the last of said statements as correct, and thereupon, at Mt. 
Adams aforesald, where such settlement was made, the défendants executed 
and delivered to the plalntlffs the three promissory notes In suit in satisfaction 
of the balance of said accounts. After the maturity of ail of said notes, the 
same belng unpaJd, and protested for nonpayment, this action was begun, and 
thereupon the défendants, in thelr answer, questioned the correctness of said 
accounts, alleging that excessive or usurlous interest had been charged and 
compounded by the plalntlffs In said accounts; that the same contained also 
excessive charges for Insurance, and that in many cases the plalntlffs had failed 
to crédit therein sales of cotton as soon as they should hâve been credlted, and 
that défendants had no knowledge of any of thèse matters when they settled 
said accounts and made said notes; that by reason of said facts said accounts 
were Incorrect to the extent that nothlng was really owlng to the plalntlffs 
when said notes were glven; that the notes were wlthout considération; and 
that plalntlffs had been overpaid a large sum, which was sougbt to be recov- 
ered as a counterclalm. 

Upon the trial, the court, against the objections and exceptions of plalntlffs, 
allowed each of the défendants to testify that he never had examlned nor com- 
puted the Interest diarged by plalntlffs, and appearlng on said statements of 
accounts so furnished from time to time by plalntlffs, and did not know nor un- 
derstand at or prlor to the givlng of said notes that such Interest was charged 
a,t a higher rate than 6 per cent., and also that they did not, prior to the giving 
of said notes, know that said plalntlffs had charged for such, Insurance higher 
rates than had been pald by the plalntlffs therefor, or had failed to crédit 
on such accounts the proceeds of sales of cotton as soon as such proceeds had 
been recaved by plaintiffs. Also, under like objections and exceptions, the 
court allowed the défendants to introduce évidence in respect to the current 
rates of river and fire Insurance at Memphis, during the times of said transac- 
tions, and also some évidence a,s to sales by plaintiffs of such cotton at dates 
prlor to the dates when the proceeds of such sales were credlted. 

After the évidence was closed, the plalntlffs' counsel requested the court to 
charge the jury as foUows: "No. 6. TJnder the course of dealing between the 
plaintiffs and the défendant N. B. Prlce they could agrée upon the highest rate 
of Interest allowed by the state of Arkansas or Tennessee. If there was no ex- 
press agreement as to the rate of Interest, but the plaintiffs In fact charged the 
défendant interest at the rate of eight per cent, per annum, and rendered thereon 
accounts showing the amount of interest charged, from whleh they could bave 
ascertalned the rate by a computation; and if the settlement was made between 
the parties on the basls of elght per cent, interest on the account, and the notes 
sued on were executed for the balance so found to be due the plalntlffs,— the 
défendants cannot défend on the ground that there was no agreement in wrltlng 
as to the rate of Interest." The court refused so to charge, and to such refusai 
the plaintiffs exeepted. The court did, in effect, charge the jury that the highest 
rate of Interest the plalntlffs could charge in said accounts was 6 per cent., 
and that, If the testlmony and circumstances showed that at the time of the 
exécution oif the notes the défendants did not know that the rate of Interest 
charged in the account current was 8 per cent., the jury should deduct the over- 
charge from the amounts for which the notes were glven; to which exception 
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was taken, and ail fhe matters ezcepted to as above stated are asslgned as 
errors. 

William M. Randolph (George Eandolph and Edward Eandolph 
with Mm on the brief), for plaintiffs in error. 

W. E. Hemingway (U. M. Rose, George B. Rose, M. A. Austin, S. 
M. Taylor, and Manning & Lea with him on the brief), for défend- 
ants in error. 

Before SANBORN and THAYER, Circuit Judges, and LOCHREN, 
District Judge. 

LOCHREN, District Judge, after stating the case as above, deliver- 
ed the opinion of the court. 

Where an itemized account showing a balance is duly rendered, 
the party receiving it is bound within a reasonable time to examine 
the same, or procure some one to examine it, and object if he disputes 
its correctness. If he omit to do so, he will be deemed, from his 
silence, to hâve acquiesced, and will be bound by it as an account 
stated in the absence of fraud or mistake. Lockwood v. Thorne, 11 
N. Y. 170; Davenport v. Wheeler, 7 Cow. 231; Wiggins t. Burkham, 
10 Wall. 129; Philips v. Belden, 2 Edw. Oh. 1; Langdon v. Roane, 
6 Ala. 518; Oil Co. v. Van Etten, 107 U. S. 325, 1 Sup. Ct. 178; Bank 
V. Morgan, 117 U. S. 96, 6 Sup. Ct. 657. This ia especially true in re- 
spect to accounts rendered between merchants, and between mer- 
chants and their f actors. Manuf acturing Co. v. Starks, 4 Mason, 297, 
Eed. Cas. No. 11,802; 1 Am. & Eng. Enc. Law, 121. The contract 
shown by the course of dealing in this case was intended to be per- 
formed, and was performed, partly in the state of Tennessee and part- 
ly in the state of Arkansas. It might, therefore, be treated by the 
parties as an Arkansas contract, and as subject to such rates of in- 
terest as were allowed by the statutes of that state. Cockle v. Flack, 
93 U, S. 344, 347; Cromwell v. Sac Co., 96 U. S. 51, 62. The Arkan- 
sas statutes allowed interest at 6 per cent., and by agreement in 
writing at any rate not exceeding 10 per cent. The rate of 8 per cent, 
therefore was not usurious or illégal. That rate could not be en- 
forced by suit upon verbal contracts, but, if paid voluntarily, could 
not be collected back, and, if allowed on settlement, and included 
in a note, the note would be a written promise to pay it. 

The accounts rendered in this case, never objected to, became ac- 
counts stated; not subject to be opened except for fraud or mistake. 
There was no fraud as to the items of interest charged, as they were 
plainly set ont in each account. The duty was cast on N. B. Price of 
examining thèse items of interest in each instance, or of having some 
compétent person examine them, and of notifying the plaintiffs of 
his objection to them, if he did not assent to them. He cannot allège 
any mistake that any court can admit, as a simple arithmetical cal- 
culation of the stated items would disclose the rate. Such an excuse, 
if valid, would always excuse a man from looking at any account 
rendered. But a man cannot be allowed to lay a rendered account 
aside, and afterwards, merely upon saying that he did so trusting 
to the honesty and accuracy of the other party, be allowed to attack 
it in respect to matters apparent upon a reasonable examination of 

80 F.— 42 
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the items as stated on the face of the account Had objection been 
made at the beginning, or at a later time, to the interest charged, 
the plaintiffs might hâve declined further business. In the absence 
of objection they had the right to assume that the rate was assented 
to. It is incredible that a business man should receive such ac- 
counts for 14 years, and never know the rate of interest invariably 
charged in each account, and believe ail the time that the interest 
was at another spécifie rate, never charged in any of the accounts, 
and never mentioned between the parties; and that he should at 
the end of the business, by reason of implicit confidence in the 
honesty and integrity of the other parties, settle the accounts without 
scrutiny, giving promissory notes for the footed balance, and yet, 
when thèse notes become due and unpaid, for the first time bethink 
himself to look over the accounts, finding readily therein the rate of 
interest charged. The inference is obvious. The rate of interest 
charged — 8 per cent. — was légal under the Arkansas statutes. While 
Its collection could not be enforced by suit in the absence of a writ- 
ten agreement to pay that rate, the party charged could pay or settle 
it at that rate. The promise implied upon a stated account is a 
promise to pay the stated balance, in the absence of fraud or mistake, 
and not a promise to pay any of the spécifie items. Marye v. Strouse, 
5 Fed. 483, 496. In the course of the business ail thèse items of 
interest were actually paid by Price by the application of crédits 
to such payment, with his consent. Without spécifie directions from 
him the plaintiffs could apply the crédits, or the law would apply 
them, to the older items of débit. But each account rendered showed 
the application of the crédits by the plaintiffs to the entire previous 
account, including the interest items, and by not objecting Price con- 
sented to such application. Price must be held to hâve been cog- 
uizant of such application of payments, as well as of the rate of in- 
terest charged, and of everything else which a reasonable examin.^ 
tion of the accounts as rendered would hâve shown. To hold differ- 
ently would overthrow the wholesome rules of law in respect to 
accounts stated, and ofifer advantages to the dishonest and careless 
for throwing aside accounts rendered without examining them. 

The case may be différent in respect to the charges for insurance, 
contained in thèse accounts. A factor or commission merchant 
ordinarily would hâve no right to charge his principal any sum for 
insurance, or like disbursements, in excess of the amount actually 
paid. In view of the confldential relation, which, in respect to dis- 
bursements, is that of principal and agent, the law will not permit 
any overcharge. No custom allowing such overcharge can be sus- 
tained unless known and assented to by the principal. Marye v. 
Btrouse, supra. The accounts rendered by plaintiffs afforded Price 
no means of ascertaining whether the amonnts therein charged for 
insurance were the amounts actually so paid by the plaintiffs therefor. 
Thèse items constituted représentations by plaintiffs that they had 
paid the sums charged for such insurance. Price was obliged to rely 
and act on thèse représentations, and, if deceived, he would not be 
estopped by the stated accounts, nor by having given the notes, from 
showing such deceit, and the actual facts relative to the amounts 
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paid for such însurance. The case of Marye t. Strouse, 5 Fed. 483, 
494, détermines ail the points in the présent case. The action was to 
recoTer a balance upon a mining-stock account between the plaintiff s 
assignors, who were stockbrokers, and the défendant, for whom they 
had acted in stock dealings. Accounts had been rendered, and, being 
retained withont objection, had become, and were by the court con- 
sidered, accounts stated. The défendant was permitted to falsify 
them in respect to overcharges for telegrams charged in accordance 
with a custom established by mining stockbrokers, but which the 
court refused to sustain, and also in respect to a charge for stock 
owned by one of the brokers, with which they fllled an order of 
défendant for the purchase of stock, without disclosing that it was 
the broker's own stock which they represented they had bought for 
défendant. Another portion of the account objected to was various 
charges for interest at the rate of 2 per cent, per month, which the 
défendant claimed was illégal, because no agreement in writing had 
ever been made by him to pay that rate. The statute of Nevada 
allowed parties to agrée in writing for the payment of any rate of in- 
terest, and, in the absence of written agreement, flxed the rate of 
interest at 10 per cent, per annum. The court held that the effect 
of the law was to prevent the recovery by suit of more than 10 per 
cent, where there was no agreement in writing; that the rate of 2 
per cent, per month was not illégal, nor opposed to good morals, nor 
to the policy of the state; that such rate of interest might be included 
in the balance agreed upon in stating an account, which alters the 
nature of the debt, and amounts to a new promise to pay the agreed 
balance stated. The opinion of the court proceeds as follows (page 
489): 

"TJnder the clrcumstances of thls case It appears to me that the balances 
struck in the 'broker's pass book' must be regarded, upon settled principles of 
law, as accounts stated. The book Is kept for the express purpose of showlng 
the cnstomer how hls account stands. It bas on the débit side charges against 
Strouse for stocks bought, commissions, telegrams, assessments, and Interest. 
On the crédit side appear the proceeds of stock sold, money paid in on account, 
and dlvidends collected. The course of business in the brokers' office was to 
balance ail stock accounts at the end of each month. The balance was carrled 
forward as the first Item of the next month's account. Interest on ail advances 
during the month, as well as on the balance brought f onvard f rom the preceding 
month, was charged at the rate of two per cent, per month at the expiration of 
each month, and went into the balance struck. The pass book is a copy of the 
broker's ledger. Whenever it was brought In by the défendant it was written 
up by copying into it the entrles from the ledger, and then returned to hlm, 
he having at ail other times possession of the book. The first balance was 
struck August 31, 1874, and the last July 31, 1875. EJvery account and every 
balance made contains a charge for interest at the rate of two per cent, per 
month. In charging the item for interest It is not stated to be at the rate of 
two per cent., but the amount shows that to hâve been the rate. No objection 
was ever made by the défendant to this or any other portion of this account 
until the bringing of this suit in November, 1877. It thus appears that he re- 
tained the last account more than a year without objection. This warrants 
fully the presumption that he acquiesced in the accounts, and it is unnecessai'y 
that he should hâve given an express assent. Wiggins v. Burkham, 10 Wall, 
129. The défendant, however, says that acqulescence ought not to be presumed, 
t>eçause he did not, in fact, know what rate of interest was charged to him in 
hls accounts. It is perhaps a stfflcient answer to this to say that, having been 
In the receipt of thèse monthly accounts for a year, if he did not know he 
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shouM TiETe known that he was bound to examine them enough to dlscover 
what a very sUght examlnation would haTe disclosed, upon the principle that 
a party Is cliargeable wlth knowledge when the means of knowledge are within 
bis reaeh. Ogden t. Astor, 4 Sandf. 332. It would, Indeed, be wrong to permit 
the défendant to Ile by wlthout objection whlle bis broker advanced large suma 
•Jor hlm upon thé nnderstandlng that the rate of Interest was to be as chargea. 
But there ean be no reasonable doubt that .Strouse did know and assent to the 
rate of Interest as charged. • * * It Is Impossible to bélieve that any busi- 
ness man could receive B/a simple an account, and not know the rate of interest 
he was charged. » • * Under such circumstanees the authorities are clear 
that an account stated eannot be opened because an item of interest whlch went 
into it could not hâve been recovered by suit, provided such item is not Illégal. 
Baekus v. Mlnor, 3 Cal. 231; Young v. HIU, 6 Hun, 613; Bainbridge v. Wil- 
cocks, Baldw. 536, Fed. Cas. No. 755; Freeland v. Héron, 7 Oranch, 147," 

The circuit court therefore erred in overruling the objections of 
plaintiffs to the testimony of each of the défendants that he had not 
examined the interest charged in plaintiffs' accounts, and did not 
know nor understand that such interest was charged at a higher rate 
than 6 per cent. It aiso erred in refusing to charge the plaintiffs' 
sixth request, above quoted, and in its charge to the jury to the eflect 
that the highest rate of interest which plaintiffs could charge in 
said accounts was 6 per cent.; and that, if the testimony and circum- 
stanees showed that at the time of the exécution of the notes the 
défendants did not know that the rate of interest charged in the 
accounts current was 8 per cent., the jury should deduct the over- 
charge from the amounts for which the notes were given, 

The circuit court correctly instructed the jury that there was 
nothing in the case to sustain any claim for déduction because of 
compound interest. Whatever of compound interest was charged 
was plain and obvious on the face of the accounts, and was assented 
to by lack of any objection. An agreement to pay interest upon an 
amount of interest already due and unpaid is valid. Guemsey v. 
Rexford, 63 N. Y. 631; Stewart v. Petree, 55 N. Y. 621. The judg- 
ment of the circuit court is reversed, and the cause is remanded for 
a new triai 



SEXJOND WAED SAV. BANK OF MILWAUKEE v. OITY OP HURON 

(Circuit Court, D. South Dakota, May 8, 1897.) 

1. Municipal Corporations— Bona Fidb Purchasers. 

In the absence of évidence to the contrary, a stipulation that a party 
"purchased" certain negotiable bonds is suffleient to show that he is a bona 
fide holder of them for value. 

S. Same— EsTOPPBL BY Récitals. , 

As against a bona fide holder of Its bonds, a municipal corporation Is es- 
topped, by récitals in such bonds of the purpose of their Issue and that ail 
the provisions of the act authorlzing their issue were compUed wlth, from 
asserting that they were not issued for such purix>se or that the provisions 
of the act were not complled wlth. 

8. Same— Refunding Bonds. 

It is no défense to an action on municipal bonds, issued to fund floating 
tndebtedness, that the proceeds were used to take up warrants Issued for 
Illégal purpoees. 
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i. Samb. 

A municipal corporation empowercd by Its charter to borrow money 
by issulng bonds, for any legltimate municipal purpose, Is thereby author- 
Ized to Issue bonds to fund its floating Indebtedness. 
6. Same— Excessive Indebtedness— Estoppbl. 

A municipal corporation, for the purpose of scUing its bonds, furnlshed to 
an Intending purchaser a certiflcate, purporting to show the assessed valu- 
ation of its property and the amount of its indebtedness, being less than the 
légal limit. The bonds were taken and paid for, and the municipallty paid 
sereral coupons. Held that, as against a bona fide purchaser, it was es- 
topped to set up that, at the time of the issue of the bonds, It was iudebted 
to an amount exceeding the légal llmit 

Howard & Mallory, for plaintiff. 
A. W, Wilmarth, for défendant. 

CARLAND, District Judge. The plaintiS brings this action to 
recoyer of the défendant the sum of $2,400, claimed to be due upon 
certain coupons, which are attached to certain bonds issued by the 
défendant on August 15, 1889. The bonds were 16 in number, for 
|500 each, and were in the following form: 

"The TJnlted States of America, Territory of Daliota. 

"$500.00. 
"Bond of the City of Hnron, Beadle County, Dakota Territory. 

"The City of Huron, ten years after date, for value received, will i>ay to 
bearer the sum of five hundred dollars, at the American Exchange National 
Bank, New York, wlth interest thereon at the rate of six per cent, per an- 
num, payable semiannually, according to the tenns of the annexed coupons. 

"Issued pursuant to an élection held April 2, 1889, by authority granted by 
article 32 of section 7 of the charter of the city of Huron. Said charter approv- 
ed by the législative , assembly of the territory of Dakota, March 8, 1883. Is- 
«ued for the purpose of funding the floating indebtedness of the city of Huron. 

"In testimony whereof the city of Huron, Beadle county, Dakota, has caused 
thls bond to be signed by the mayar thereof, and countersigned by the city 
clerk of sald city, and the seal of said city afflxed this 15th day of August, 
1889. H. J. Blce, Mayor of the Oity of Huron. 

"B. M. Rowley, City Caerk." 

By stipulation in writing a jury was waived, and the action was 
tried to the court on April 27, 1897. The plaintiff at the trial re- 
lied upon the presumption that the holder of negotiable paper is 
presumed to hâve received the paper for value, in due course of busi- 
ness, without notice of any defects therein, and also upon the fol- 
lowing stipulation flled in the case: 

"It l8 stipulated hereby that the firm of Farson, Leach & Co., of Chicago, 
Illinois, purchased the bonds described in the compladnt herein outrlght from 
the défendant, and that the plaintiff purchased said bonds outright from the 
eald flrm, and that said firm in no manner whatever acted as agents for said 
plaintiff In said matter. Howard & Mallory, PlaintifT's Attorneys. 

"Dated April 27th, 1897. A. W. Wilmarth, Defendant's Attorney." 

I quota this stipulation for the reason that it is the only évidence 
in the case that the plaintiff is a bona flde holder for value of the 
bonds and coupons involved in this action, providing the défendant 
has proved that the bonds originated in illegality or f raud, and thus 
has overcome the presumption arising from the possession of the 
bonds and coupons. The word "purchased," in the connection in 
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which it is used in the stipulation, imports that the plaintifE paid 
value for the bonds, and therefore, for the purposes of this case, the 
plaintiff will be held to be a bona fide holder for value, in due course 
of business, without notice of any defect in the bonds. 

It now romains to be considered whether there are any defects 
in thèse bonds, shown by the évidence, which would defeat recovery, 
on the coupons attached thereto, by an innocent holder. The bonds 
contain this récital: 

"Issued pursuant to an élection, héld Aprll 2, 1889, by authorlty granted by 
article 32 of section 7 of the charter of the clty of Huron. Said charter ap- 
proved by the législative assembly of the territory of Daliota, March 8, 1883. 
Issued for the purpose of funding the floatlng indebtedness of the dty of 
Huron." 

Article 32 of section 7 of the charter referred to is in the f ollow- 
ing words: 

"Powers of Oity Councll. 

"To borrow money, and for that purpose to issue the bonds of the clty In 
such dénominations for such length of tlme, not to exceed twenty years, and 
bearlng such rate of interest, not to exceed 7% per annum, as the clty council 
may deem best. Sald bonds to express upon their face under what authorlty 
and for what purpose Ihey are Issued, and may hâve interest coupons attached: 
provided that no bonds shall be Issued by the clty council unless at an élection 
after twenty days' notice In a newspaper publlshed In the clty, statlng th* 
purpose for which sald bonds are to be Issued, and the amount thereof, the 
légal voters of sald clty, by a majority, shall détermine in favor of issulng 
sald bonds: provided, further, that no bonds Issued by the clty councll, under 
this act, shall be sold for less than par value." 

As against this plaintiff, the défendant is estopped by the récital in 
the bond from denying that ail the provisions of said article 32 were 
complied with. Evansville v. Dennett, 161 U. S. 434, 16 Sup. Ct. 
613; Town of Coloma v. Eaves, 92 U. S. 484; Commissioners v. Bolles, 
94 U. S. 104; Mercer Co. v. Hacket, 1 Wall. 83; Commissioners v. 
Beal, 113 U. S. 227, 238, 239, 5 Sup. Ct. 433; Cairo v. Zane, 149 U. 
S. 122, 13 Sup. Ct. 803; National Life Ins. Co. v. Board of Ed., 10 C. 
0. A. 637, 62 Fed. 783. It is also estopped, as against this plaintiff, 
from denying that the bonds were in f act issued for the purpose 
stated on their face. National Life Ins. Oo. v. Board of Ed., 10 O. 
0. A. 637, 62 Fed. 783, and cases cited on page 645, 10 C. C. A., and 
page 785, 62 Fed.; Simonton, Mun. Bonds, p. 167. And it is no dé- 
fense to thèse bonds, as against the plaintifE, that the proceeds there- 
of were used to take up and pay warrants issued for an illégal pur- 
pose. In National Life Ins. Co. v. Board of Ed., supra, it was said: 

"That a municipal corporation bas given away or squandered the proceeds 
of negotiable securlties which It placed upon the market eannot afCect the rlghts 
of bona flde purchasers who had no knowledge of or part in the gift or wastë." 

ïhese propositions of law dispose of several of the matters urged 
against the validity of thèse bonds. It is further contended that 
the défendant had no power to fund its floating indebtedness, and 
that, the bonds having recited on their face that they were issued 
for such a purpose, the coupons are invalid in the hands of the plain- 
tiff. The power to fund the floating indebtedness of thê plaintifE, 
by issuing negotiable security, must be found, if at ail, in the pro- 
vision quoted hereiH from defenda;nt's charter. Does the p&wer to 
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borrow money, and issue negotiable securitiea for tliat purpose, giye 
to the défendant the power to issue bonds to fund a floating debt? 
In Portland Sav. Bank v. City of Evansville, 25 Fed. 389, the court 
held that the words, "to borrow money for the use of the city," con- 
ferred the power to issue renewal bonds. The provision quoted from 
defendant's charter confers the power to borrow money by issuing 
bonds for any legitimate municipal purpose. Is not the borrowing of 
money to fund an existing indebtedness a legitimate municipal pur- 
pose? There seems to be but one answer to the question, and 
that is, that the gênerai power to borrow money by issuing ne- 
gotiable security necessarily carries with it the power to issue bonds 
to fund a floating debt. Simonton, Mun. Bonds, § 126. Sections 
1149, 1150, Comp. Laws S. D., do not limit or restrict the power of 
the défendant conferred by its charter, as section 1150 states "that 
this act shall not be construed to limit or restrict the powers al- 
ready conferred by any spécial charter upon the council of any city 
or municipal corporation." At the time thèse bonds were issued 
the défendant was a municipal corporation of the territory of Da- 
kota, and as such was subject to section 4 of an act of congress ap- 
proved July 30, 1886, which is in the following language: 

"No polltical or municipal corporation, county or other subdivision, In any of 
the terrltories of the United States, shall ever become Indebted In any manner 
or for any purpose to any amount in the aggregate, Includlng existing indebted- 
ness, exceedlng four per centum on the value of the taxable property within 
such corporation, county, or subdivision, to be ascertalned by the last assess- 
ment for territorial and county taxes, prevlous to the incurring of such In- 
debtedness, and ail bonds oo" obligations in excess of such amount, glven by such 
corporation, shall be vold." 

The plaintiff, as a part of its case, introduced into évidence a cer- 
tiflcate made by the clerk of défendant under its corporate seal, ad- 
dressed to Farson, Leach & Oo., and dated August 14, 1889, where- 
in the bonds involved in this action are offered for sale, and wherein 
it is stated to be true that the assessed valuation of the property 
in the city of Huron for the year 1889, liable to taxation, was $1,- 
573,001, and that the total debt of défendant was: Water, $4,000; 
funding, $14,500. This certiflcate is addressed to the same firm 
which it is conceded purchased thèse bonds outright from the city 
of Huron, and from whom, it is conceded, the plaintiff purchased 
the same bonds outright. It was made for the purpose of selling 
thèse bonds. The évidence shows that the défendant received in 
cash, which went into its treasury and was used to pay off outstand- 
ing warrants, $8,140; that défendant has paid the flrst four coupons 
on each of thèse bonds; that at an élection duly held, as recited in 
the bond, the constituent members of the défendant corporation de- 
cided to issue thèse bonds. Can the défendant now set up the fact 
that at the time the warrants were issued, which the proceeds of 
thèse bonds paid off, the défendant was indebted in an amount ex- 
ceeding the limitation imposed by the law of congress? Has not 
the défendant, by its conduct and représentations, estopped itself 
from now showing that the warrants which the proceeds of thèse 
bonds paid off were issued in excess of the statutory limit? Every 



664 80 FEDERAL REPORTER. 

principle of right and Justice would seem to require an answer in the 
aflQnnative. 

The bonds in this caae contain the récital that they were issued 
for the purpose of funding the floating indebtedness of the city of 
Huron. The bonds do not specify any particular floating indebted- 
ness, and an innocent holder for value of thèse bonds would hâve no 
right to présume that the proceeds of the bonds were to be used in 
paying off illégal warrants, nor is it possible that the law is that the 
holders of thèse bonds were bound to know that the proceeds of the 
bonds were to be used in paying illégal warrants. The city coun- 
cil had the right to détermine what indebtedness should be fund- 
ed, and if, after getting the money arising from the sale of thèse 
bonds, it saw fit to apply it to the payment of warrants which 
were illégal, the plaintifif, as an innocent holder of thèse bonds, can- 
Qot hâve its rights dépend merely upon the décision of the city coun- 
cil as to what debt it should pay off with the proceeds of the same. 
If this limitation contained in the act of congress shall be consid- 
ered a constitutional limitation, still the courts hold that, even in 
that event, municipal corporations may be estopped by récitals. 
Chaffee Co. v. Potter, 142 U. S. 355, 12 Sup. Ct 216; National Life 
Ins. Co. v. Board of Ed., supra. 

The principle of law heretofore stated, to the effect that innocent 
holders of negotiable securities are in no wise responsible for the 
wise and economical use by the corporation of the fund it borrows, 
is also applicable, so long as there was nothing recited in the bonds 
showing the particular portion of the defendant's floating debt which 
was to be funded with the proceeds of plaintiff's bonds. In City of 
Cadillac v. Woonsocket Inst. for Savings, 7 C. C. A. 578, 58 Fed. 939, 
the circuit court of appeals for the Sixth circuit said : 

"It seems to us that the représentations made on the face of the bonds 
estops the elty, as agalnst a bona flde holder, from dlsputing the fact that thèse 
bonds were Issued to take up old bonds falllng due. Power was conferred by 
the act upon the common couneil to Issue new bonds to take up bonds falllng 
due. The question as to whether there are any such bonds Is referred to the 
councll. The old bonds, on the facts found by the circuit court, were at least 
'colorable obligations.' The couneil determined to Issue new bonds to taie them 
up. It seems to us that, upon thèse circumstances, it dld not devolve upon the 
purchaser of the new bond to look Into the validity of the funded- old bonds. 
* * * The défense It mlght hâve made agalnst the old bonds It elected not 
to make. It should not now be permltted to make the same as against an inno- 
cent holder of the new bonds." 
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LEAHY V. LOBDELL. FARWELL & CO. 

(Circuit Court of Appeals, Slxth Circuit May 17, 1897.) 

No. 305. 

1. Bankbrs and Bbokbrs— Plbdgb. 

When securltles hâve been purchased from one who deals In them some- 
tlmes as owner, and sometimes as broker for others, though a crédit 
Is glven for a greater part of the priée, and the securltles remaln In the 
vendor's hands subject to a lien for the balance, the mère fact that the 
vendor bas, In other transactions, acted as the vendee's broker in deaUng 
In securlties with others, dœs not convert the securltles purchased Into 
the subject of a pledge for the payment of balances due from the vendee 
on the gênerai account for brokerage transactlonB. 

2. Bescission of Salbs— Part Paymbnt— Ehfokcbmbnt of Lien. 

When a vendor gives crédit for a part of the prlce of the articles Bold, 
and retains them subject to a lien for the remalnder of the price, If he 
elther sells such articles before the expiration of a fixed term of crédit, or, 
vehen there Is no fixed term of crédit, if he sells them wlthout glving the 
vendee due notice, wlth an opportunlty to pay the prlce, the vendee may 
treat the sale as resclnded, and recover back what he has paid, wlth Inter- 
est 
8. Pledoe— Colorable Sale bt Plbdgeb. 

A sale by a pledgee of the article held In pledge, whlch Is merely colora- 
ble, and which is subsequently resclnded by the pledgee, who takes back 
such article Into his possession, is whoUy Inoperatlve to divest the pledgor's 
title; and by reporting such a pretended sale to the pledgor, thereby leadlng 
him to belleve that his rlghts in the pledge are gone, the pledgee disentitles 
hlmself to make a subséquent sale of the pledge wlthout glving the pledgor 
notice of the facts and of his Intention to make such sale. 

In Error to the Circuit Court of the United States for the Western 
District of Michigan. 

Lobdell, Farwell & Oo., of Chicago, who were plalntifCs In the court below, 
brought this suit against the défendant, Leahy, a résident of Muskegon, Mlch., 
for the purpose of recovering a balance alleged to be due them on account of 
certain dealings in stoclss and bonds. In 1893, and for several years previous 
thereto, Lobdell, Parwell & Oo. were engaged In the business of buying and 
selling stocks and bonds as brokers for other parties, and also In buying and 
Belling stocks and bonds on thelr own account. Among others who had bought 
and sold stocks and bonds through them as brokers was the défendant, Leahy, 
who is plalntiff In error hère. This deallng was for the purposes of spéculation 
on the part of Leahy. On the 26th day of January of the year above mentioned, 
after some prelimlnary conversation between the parties in référence to a sale 
by Lobdell, Farwell & Co. to Xjeahy of a certain amount of bonds of the 
Metropolitan West Side Blevated Kallrood Company of Chicago, and some 
stock of that company, the right to whlch passed to the holder of the bonds, 
and certain stock of the West Side Oonstruction Company, also of Chicago, — 
being a corporation organlzed for the purpose of building the road of the 
Metropolitan West Side Elevated Railroad Company,— Leahy signed and de- 
livered to Lobdell, Farwell & Co. a certain instrument in writlng of that date, 
addressed to them, of which the foUowing is a copy: 

"As per my talk wlth you this momlng, please reserve for me ,$25,000 (par 
value) of the bonds of the Metropolitan West Side Elevated Railroad Company, 
at par, and charge my account With thèse bonds you are to allow as a bonus 
25 per cent, of my subscriptlon, or 62% shares of the stock of the Metropolitan 
West Side Elevated Railroad Company. Also, as talked this morning, yoû 
ajre to allow me to hâve 25 shares of the stock of the West Side Construction 
Company, on which 40 per cent has been pald, the cost of whdch ($1,000) you 
wiU also charge to my account, with interest The stock of the Metropolitan 
West Side Blevated Railroad Company, I understand, is not yet issued, and 
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when It Is Issued It will be Issued to a trust company In New York, whose re- 
celpts wlU be Issued therefor. This will be perfectly satisfactory to me, as 
stated." 

Thls proposition waa accepted, and Leahy pald down, as part of the pnr- 
cbase priée, or as a margin to carry tbe stocks and bonds,— It Is uncertaln 
whlch,— the sum of $2,500. 

From the bill of exceptions it appears that évidence was given by Leahy upon 
the trial in the court below tending to show that, at the tlme of his purchase of 
the stocks and bonds mentioned in the instrument above set forth, Lobdell, 
F^rwell & Oo. agreed to carry those stocks and bonds for hlm for a year at 
least, and, if hls necesslties required It, for another year longer, upon the terms 
of his paying to them interest at the current business rate. The plaintifif below 
denied the making of this agreement The bonds and stocks thus purchased 
by Leahy belonged to Lobdell, Farwell & Oo., and were not bought by them 
as brokers. In July following Lobdell, Farwell & Oo. wrote Leaihy that, on 
aceount of the high rates of interest prevailing, they would hâve to charge a 
commission of % per cent, per month on ail open accounts In addition to regular 
charges for Interest, and on the 26th of July Leahy replled as foUows: 

"When I purchased the bonds, you stated that you would carry them a year 
or two, if necessary, .at the regular Interest rates, whleh were six per cent. 
at that tlme, and, when you advanced to seven per cent. I supposed you were 
paying more, but when you corne to double it, I must say it is too high. You 
certainly made a good profit on the bonds when you sold them, and I do not be- 
Ueve you should charge a commission at this tlme when so many are loslng 
money, myself among the number." 

At the date of thls purchase, other accounts between the parties, growing out 
of the purchase and carrylng of stocks and bonds for Leahy by Lobdell, Far- 
well & Go., were still open. This transaction of purchase and sale of the 
bonds and stock of the Metropolitan West Side Elevated Railroad Company, 
and of the shares of stock of the construction company, was entered upon 
their books by Lobdell, Farwell & Co. in their gênerai brokerage aceount with 
Leahy, and subsequently they rendered successive statements of aceount, in 
which thèse bonds and stocks were intermlngled and treated as being subject 
to the same conditions as other purchases of bonds and stock which they had 
made for Leahy; and évidence was given upon the trial from which the jury 
might hâve found that the défendant, Leahy, assented to this mode of treating 
the bonds and stock in controversy, and that the parties, subsequently to the 
contract of sale, had an understanding and an agreement that thèse bonds and 
stock should stand in the same situation, and subject to be treated in like 
manner, with bonds and stock which Lobdell, Farwell & Oo. had, as brokers, 
bought and were carrying for Leahy. 

In the early summer of 1893 the flnanclal troubles of that year began, and 
the stocks and bonds of ail kinds which Leahy then had in the hands of 
Lobdell, Farwell & Oo., among them those purchased of them as above stated, 
quite rapldly depreciated. That dépréciation went on to such an extent that, In 
the latter part of July, Lobdell, Farwell & Oo. wrote to the plalntlff in error, 
caUlng hls attention to the flilancial situation, and stating. In substance, that 
they deslred additional margin on his aceount, and on the 2d day of August 
they addressed to him the following letter: 

"We wrote you some days ago, asking for additional margin on your aceount, 
and telling you the condition of the market. The borrowing power of ail stocks 
and bonds bas declined very seriously, even while actual quotations hâve, per- 
haps, not changed a great deal. AUey stock has been offered hère quietly at 
65, with no public bids. Probably the stock would be sold around 60, if forced, 
although we do not know of any such bid at the moment. In figuring your 
securlties at the close of the month, we hâve flgured AUey stock at 60, Metro- 
politan 5's at 70, and Construction Company at 75, although thèse priées are 
nominal. Figuring them at thèse priées would leave a defleieney on your ac- 
eount of about $3,000. As a matter of fact, we are unable to borrow more 
than 40 on AUey stock, 50 on Metropolitan 5's, and 60 on Construction stock. 
As things are now, it looks as though we would be obliged to seU ont aU 
securlties which we hold that are not properly margined, and write you this 
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letter to tell you the condition, and ask you, If you are not ablc to glve us 
cash, to glve us mortgages, or good notes, or some other securitles, which wlll 
be enough to be good securlty for at least $5,000. We trust you wlll respond 
to thls at once, and let us know what we shall do. If you are unable to give 
us thls aecurlty, It looks now as though we wlll be obliged to sell the securitles 
(or what they wlll bring, although we should dlsUke to do so very much, 11 
It can be avoided. When the market turns up agaln, we wlll probably be able 
to retum you whatever securlty you may glve us. Do not fall to reply to thls at 
once upon recelpt" 

Other correspondence ensued Immediately thereafter, and on August 14th 
I<obdell, Fàrwell & Go. sent the foUowlng letter to Leahy: 

"Please wlre us upon recelpt of thls letter, in case you are not able to make 
the raise talked of In former letter, and we wlll sell the securitles which we 
are now carrying for your account. We hâve an opportunlty to sell Metro- 
politan bonds at 65 wlth the stock, and the 25 Construction stock at 60. Alley 
'Il sold to-day at 55, and we may be able to work this off at the same priée, 
although It Is not certain. If this deal is to go, we wlll hâve to make it at once. 
You wlll please wire us to-morrow, authorizlng us to make the sale, In case you 
eannot put up the other securlty." 

And again, on the 17th, the followlng: 

"We hâve been unable to flnd a buyer for your Alley stock since the recelpt 
of your telegram. We hâve to-day, however, a probable buyer for 100 shares 
Rt 50. We hâve, aJso, an opportunlty to seU the $25,000 Metropolitan bonds 
w4th the stock bonus at 65, and the 25 Construction stock at 60. Please wlre 
us as early as possible to-morrow if we shall make this sale, or whether you 
hâve succeeded in making your arrangements for addltional collatéral." 

To this last letter Leahy, on the ISth of August, made the followlng reply: 
"Your letter received, and would say in reply that I do not wlsh to sell 

Metropolitan bonds and stocks that go with them at présent. I wired you a 

(ew days since to sell Alley 'U stock at best priée." 

On the same day Lobdell, Farwell & Oo. addressed to him the followlng let- 
ter: 

"We hâve to-day closed out your aceount at the followlng priées, and inclose 
herein mémorandum showing the balance due us. We closed out 100 shares of 
Alley 'L' stock at 50, 25,000 Metropolitan bonds with thelr stock rigbts at 65, and 
25 Construction Company at 60. In maldng a lump sale of thèse securitles, 
at thls priée, you hâve obtained more than they could be peddled out for. We 
trust you will be able to secure us the balance due us." 

Leahy replied to this on the 19th of August, as folio ws; 

"Yours of ISth tust, statlng that you had closed out one hundred shares of 
Alley 'L' stock at 50, and twenty-five thousand Metropolitan bonds with thelr 
stock rlghts at 65, and twenty-five shares Construction Company stock at 60, 
and inclosing mémorandum, received. I authorized you to sell the Alley 'L' 
stock, but you had no authority from me to sell the bonds with their stock 
rlghts and the Oonstruetion Company stock. In vlew of the arrangements you 
made with me at the time of selling me those bonds with their stock rigbts and 
the Construction Company's stock, and by which I was induced to buy them, 
I do not recognlze on your part any right to sell, nor do I assent to your re- 
ported action in making sale of those bonds, the stock rights, and Construction 
stock, or any part of them, without authority from me. I therefore expect and 
demand that you forthwith place me in the same position I oceupied with re- 
spect to the Metropolitan bonds, with thelr stock rights, and the Construction 
Company's ■ stock, immediately before you reported sale thereof. I eertainly 
eannot and do not admit the mémorandum inclosed in your letter to be correct." 

Not long after this, upon the closing out of their business with Leahy, they 
sent him a statement of aceount, showing the balance due upon ail of their 
transactions to be $5,361.17, and upon Leahy's refusai to pay the balance thus 
claimed they brought this suit. 

Upon the trial it was disclosed that the saie made by Lobdell, Farwell & 
Oo. of Leahy's stocks and bonds, mentloned in their letter of the 18th of Au- 
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gvst, was not a bona flde sale, but was a merely nominal one to Charles H. 
Deere, who at that tlme waa a dlrectpr of the Lobdell, Farwell & Co. corpora- 
tion. Deere never pald anything for the property, and a few days afterwaxds 
the sale to Deere was canceled; Lobdell, Farwell & Oo. agreeing to stand In 
Deere's place in regard to the property. The stocks and bonds in question were 
held by them until Oetober 31, 1893, when a part of them were sold; the other 
part being held until December 30th of the same year, when they also were 
Bold. The amount reaUzed on thèse sales was $2,400 more than the amount 
reported by Lobdell, Farwell & Co. as havlng been realized on the sale made 
to Deere on the isth of August, The rescission of the sale to Deere, and the 
resale of the same bonds and stocks by Lobdell, Farwell & Co. later on in the 
year, was never reported by them to Leahy, nor was he made aware of those 
facts until they were proven upon the trial. The déclaration was on the com- 
inon counts In assumpsit, to whlch the défendant pleaded the gênerai issue 
and gave notice of set-ofif thereunder, whlch mode of pleading Is allowed by 
the law aad rules of practice In the courts of the state of Mlchigan. The 
questions ralsed at the trial related solely to the clrcumstances Involved In the 
transaction of the eale and purchase of the Metropolitan Blevated Railroad 
bonds and stock and the Construction Company stock, and the subséquent 
dealings with and disposition of that stock by the plaintlfC In the suit; there 
being no controversy with regard to other matters of account between the par- 
ties. Proof was given upon the trial of the transactions above detailed, and 
upon the vlew that, under the clrcumstances attending the purchase by the 
défendant of Lobdell, Farwell & Oo. of the bonds and stocks above mentioned, 
and the subséquent conduct of the parties in référence to them, the bonds and 
stocks were held by them as pledgeea for security, in common with other stocks 
and bonds held by them, for the payment of the balance of the purchase price 
of ail bonds and stocks whlch Lobdell, Farwell & Oo. were oairying for Leahy, 
the court held that Lobdell, Farwell & Oo. were entltled, as such pledgees, 
to sell the bonds and stock in question upon Leahy's refusai to keep his account 
good. The court further held that the sale to Deere and the canceUation of 
that sale dld not afCect the rights of the parties or thelr relation to the bonds, 
and that the plalntiff In suit was chargeable for the amount flnally realized 
for the bonds and stocks In Octo^ber and December, as above stated. A di- 
rection was glven to the Jury to render a verdict. In accordance with thèse 
views of the court, for the sum of $3,179.78, that behig the amount agreed upon 
between the parties upon the assumption that the ruling of the court was cor- 
rect. The défendant, Leahy, excepted to thJs ruling, and contended that the 
only relation between Lobdell, Farwell & Oo. and himself arislng from the sale 
wias that of vendor and purchaser, and that the proofs justified him In claim- 
ing that the plalntifif had agreed to carry the stocks and bonds for one or two 
years on hls paying interest at the current rate, and that the resale by the 
vendor was In violation of his rights as a purchaser, authorlzing a rescission of 
the sale by him, and a recovery of the amount of the $2,500 whlch he had paid, 
with the Interest thereon, and insisted that he was entltled upon that state 
of facts to a verdict for the sum of $3,807.96; and it was agreed between the 
parties that, If the defendant's contention was well founded, the verdict ought 
to be for that sum, and the court, while dlrecting a verdict for the plaintlff 
for the sum prevlously mentioned, $3,179.78, further asked the jury to flnd 
what amount would be due from the plalntifC to the défendant, if the plaintifC 
were not entltled to charge up anything, elther principal or Interest, on account 
of the Metropolitan bond transaction, and the défendant were entltled to a 
crédit of $2,500 for the money paid by the défendant on the transaction, with 
interest to date. The sum due from the plaintlfC on thls contlngeney veas agreed 
by the parties to be the sum of $3,807.96. The défendant excepted to the 
ruling and direction of the court to the jury, and also presented requests to 
charge the jury in accordance with hls clalm in référence to the nature of the 
transaction and the relation of the parties, as above stated, and asked, If that 
was not allowed, to hâve the questions of fact involved in their contention sub- 
mitted to the jury. Thèse requests were denied by the court, and the défend- 
ant excepted. The jury rendered a gênerai verdict for the plaintifC for the sum 
of $3,179.78, as directed by the court, and further found. In response to the 
request for a spécial finding, that upon the facts stated in that request the 
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flefendant would be entitled to a verdict agalnst the plaintifl for the sum of 
$3,807.96. Judgment havlng been entered In accordance with the gênerai ver- 
dict, the défendant brlngs the case bere on writ of errer, and sufflciently as- 
signs the errors oomplalned of to bring up the questions of law ralsed upon the 
trial 

Smith, Nims, Hoyt & Erwin and James E. Monroe, for plaintiff in 
error. 

Smiley, Smith & Stevens and Thomas O. Clark, for défendant in 
error, 

Before LUETGN, Circuit Jndge, HAMMOND, J,, and SEVER- 

ENS, District Judge. 

SEVEEENS, District Judge, havlng made the foregoing statement 
of the facts, delivered the opinion of the court. 

It seems clear that the resuit of the purchase of the Metropolitan 
Company bonds and stock and the Construction Company stock by 
Leahy on January 26, 1893, of Lobdell, Farwell & Co., though accom- 
paniêd by a crédit for a part of the price, with an agreement to carry 
the bonds and stock during the time for which such crédit was given, 
was to pass the title to the bonds and stock to the purchaser, sub- 
ject, however, to a lien of the vendor for the unpaid purchase price. 
This lien, however, would be suspended during the time for which 
the crédit was given, and would not attach if the vendor should not 
still be in possession at the expiration of that time. This lien does 
not dépend upon any express stipulation of the parties that it shall 
exist, but is implied by law upon principles of natural justice. Mc- 
Elwee V. Lumber Oo., 37 U. S. App. 266, 16 C. C. A. 232, and 69 Fed. 
302; Hodgson v. Loy, 7 Term R. 440; Bloxam v. Sanders, 4 Bam. & 
0. 948; McEwan v. Smith, 2 H. L. Cas. 328; Arnold v. Delano, 4 Cush. 
39; Bailroad Co. v. Vibbard, 114 Mass. 447-458; Welsh v. Bell, 32 Pa. 
St 12; Owens v. Weedman, 82 111. 409; 1 Jones, Liens (2d Ed.) § 800; 
2 Schouler, Pers. Prop. (2d Ed.) § 553; 2 Benj. Sales (Bennett's 6th 
Am. Ed.) p. 804. It appears to hâve been a fact undisputed at the 
trial that a crédit was given on this purchase, though the terms and 
conditions of the crédit were a subject upon which the parties dif- 
fered. 

The mère fact that Lobdell, Parwell & Co, had, in other transac- 
tions, acted as Leahy's brokers in purchasing bonds and stocks from 
others, did not couvert the bonds and stocka of this purchase from 
Lobdell, Farwell & Co. înto the subject of a pledge for the payment 
of balances due from Leahy on the gênerai account for brokerage 
transactions; and, in the absence of some agreement between the 
parties, the relation of the parties with référence to bonds and stocks 
purchased on this occasion would be that of vendor and vendee, with 
the incidental rights growing out of that relation in a case where 
crédit is given for the purchase money. If the agreement in respect 
to the giving of crédit was for a period reaching beyond the time when 
Lobdell, Farwell & Co. ûnally disposed of the bonds and stocks in 
question, and Leahy kept up the interest as required by the agree- 
ment, and there was no further agreement changing the relations of 
the parties, it is manifest that Lobdell, Farwell & Co. had no right 
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to sell the bonds and stocks as they did; and such unauthorized sale 
would entitle Leahy to treat the sale to him as rescinded, and to re 
cover baek what he had i)aid on the purchase, with intèrest from the 
date of payment. Holland v. Rea, 48 Mich. 222-224, 12 N. W. 167; 
Pollen V. Le Roy, 30 N. Y. 549-557; Fancher v. Goodman, 29 Barb. 317; 
Rosenbaums T. Weeden, 18 Grat. 793; McClure v. Williams, 5 Sneed, 
718; Redmond v. Smock, 28 Ind. 365; Benj. Sales (6th Am. Ed.) §§ 
782-795. 

Bnt we see no reaaon to doubt that it was compétent for the 
parties, by further agreement, to impress upon the bonds and stocks 
in question the character of a pledge, giving to Lobdell, Farwell & 
Co. a lien for the payment of any balance due them on their gênerai 
account with Leahy. There is some évidence in the record tending to 
show that such an understanding was had between the parties. It 
was alfirmed by the plaintifE and denied by the défendant. The 
détermination of the fact is followed by important conséquences. If 
no such an agreement was had, Leahy, as already stated, was in 
position to treat his contract of purchase as at an end, and to recover 
back the |2,500 which he had paid, with intèrest; and, if the facts 
were as just stated, the resuit would hâve been the same if no crédit 
for a deflnite time had been given, but the price was subject to call, 
for the subséquent sale flnally made by Lobdell, Farwell & Co. was 
not justifled by any proper proceedings taken by them to that end. 
In such case they were bound to call for payment of the purchase 
price, and in case of his default notify the purchaser of their inten- 
tion to sell the property for their indemnity. Benj. Sales, § 794, and 
pages 775 and 776, Bennett's note, where the American cases are 
numerously collected. This they did not do. They called on Leahy 
to furnish margins on gênerai account, and notifled him that if he did 
not comply they would sell the property upon the footing 6f a pledge 
for the whole balance due them. This was a demand and notice 
whoUy unwarranted by such conditions, and furnished no basis what- 
ever for the subséquent sale. 

On the other hand, if the parties agreed that Lobdell, Farwell & 
Co. should hold the bonds and stocks as security for the balance of 
account upon their dealings with Leahy, as they held those which 
they had bought as brokers for him, this would constitute a pledge. 
If they should exercise the rights of a pledgee, they would necessarily 
waive any lien which might hâve inured to them as vendors in the 
sale to Leahy, which would be inconsistent with the pledge, and dé- 
pend upon the latter's personal responsibility. But in such case 
there would be no rescission of the sale, and Lobdell, Farwell & Co. 
would hold the bonds and stocks as the property of Leahy, subject 
to the terms and conditions of the pledge. In that state of things, 
if they disposed of the property in an unauthorized way, they would 
be liable to the pledgor for its value in ian action of trover, or the 
pledgor might waive the tort and recover the price for which the 
property was sold. The measure of damages would not be the con- 
tract price on the sale to Leahy, which would hâve become an indiffèr- 
ent matter in respect to such subséquent dealings. 

Pursuing the subject further upon this latter alternative, there 
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can be no doubt that the court below correctly held that the sale 
to Deere on the 18th of August and the subséquent rescission of 
it were wholly inoperative to devest Leaiy's title. And we are also 
of opinion that Lobdell, Farwell & Co., by reporting the pretended 
sale to Leahy, and thereby leading him to suppose that they had 
raade an actual sale of his bonds and stocks, disentitled themselves to 
make the sales of them which they made in October and December 
following, without giving him notice of the facts, and of their inten- 
tion to make those sales. He might then hâve been in condition, 
and preferred to redeem the pledge. By their conduct they had led 
him to suppose that his property was gone, and therefore that he had 
no occasion for concern about its further disposition. They had ap- 
parently exhausted the right to sell founded upon the notice they had 
given him. Upon any view of the case which can be taken, there can 
be no question that the sales by Lobdell, Farwell & Co. of Leahy'a 
bonds and stocks in October and December were without right, and 
amounted to a conversion. The question is reduced to one of the 
measure of damages, and that dépends upon the détermination of the 
fact whether the parties supplemented the sale of the bonds and 
stocks of January 26, 1893, by the further agreement that they should 
stand pledged for the gênerai balance of account, or whether the con- 
tract of sale remained unaffected by any such supplementary agree- 
ment. In the former case, this belng an action of assumpsit upon 
a claim of set-off, the measure of damages would be the sum flnally 
realized by Lobdell, Farwell & Co. upon the sales of the bonds and 
stocks in October and December, 1893, with interest. In the latter 
case, the vendor might treat the contract as rescinded, and the meas- 
ure of damages would be the amount he had paid upon it, with inter- 
est. We think the rulings of the court below upon the law of the 
case were right, and that the results reached by the jury correctly 
represented the sums for which judgment upon the alternatives of 
the décisive question of fact should be rendered. But the difiBculty 
is that the court did not submit to the jury the deterinination of the 
fact as requested, but assumed that the parties had agreed that the 
bonds and stocks should be regarded as pledged for the security of 
the balance of their gênerai account. Upon the évidence, while that 
conclusion might be justified, there was room for a différent con- 
clusion. It was for the jury to détermine the question. We think 
the court erred in not submitting the case to the jury upon this point, 
and for that reason the judgment must be reversed, and the case re- 
manded, with directions to award a new trial. 
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DUDLET r. BOARD OF OOM'RS OF LAKB COUNTT, OOLO.i 

(Circuit Court of Appeals, Elghth Circuit April 12, 1897.) 

No. 821. 

1. CouNTT Bonds— Coupons — Rights op Holbers. 

Where bona fide liolders for value of county bonds transfer the coupons 
'attached thereto by delivery and wrltten assignment, the transférées are en- 
titled to maintaln action on the coupons, whether they hâve glven any con- 
sidération for them or not. 

2. Samb— Illégal Incbbasb oi' Indbbtedness— Notice to Purchaseb. 

TJnder the constitution and statntes of Colorado Umltlng the Indebtednesa 
wEich a county may Incur by loan, vrhere there is a neglect by county com- 
missioners to mabe the prescrlbed semiannual statements of the financiai 
condition of the county, and by the clerk of the board to keep a record there- 
of (Act March 24, 1877), the county will be estopped, as against a bona flde 
holder, by récitals In bonds declaring that the légal limit of Indebtedness 
has not been exceeded. 
8. Same— CoNST. CoLO. Art. 11, § 8. 

The restriction Imposed by article 11, 8 6, of the constitution of Colorado 
on the power of a county to incur Indebtedness in any one year, by loan, 
In the absence of a vote by the quallfied electors, does not apply where 
authorlty has been glven by such a vote to Incur a greater Indebtedness. In 
that case the only limitation Imposed is that the aggregate debt shall not 
be made to exceed twlce the amount previously prescrlbed. Lake Co. v. 
Rollins, 9 Sup. Ct. 651, 130 U. S. 662, dlstinguished. Thayer, Circuit Judge, 
dissentlng. 
i. Bamb— EsTOPPEL TO Set up Ibregdlarity bt Payment op Interbst. 

When a county has pald Interest on bonds for several years, It is estopped 
to set up a mère Irregularlty lu thelr Issue, as against bona flde holders for 
value, or thelr transférées. 

In Errer to the Circuit Court of the United States for the District of 
Colorado. 

Thls action was brought to recover the amount of a large number of coupons, 
aggregatlng $26,500, exclusive of Interest, which had formed part of and been 
attached to bonds of said county of Lake, in the state of Colorado, which had 
been Issued to the amount of $50,000 on or after September 6, 1880, but bear- 
Ing date July SI, 1880, for the purpose of ereeting necessary public buildings 
for said county. Said bonds bore interest at the rate of 10 per cent, per annum, 
payable annually on the Ist day of April of each year at the office of the 
county treasurer of said county, upon delivery of the attached Interest coupons. 
The bonds were redeemable at the pleasure of the county after 10 years, and 
were due and payable at the oflace of the county treasurer 20 years from the 
date thereof. The coupons maturing upon thèse bonds before April 1, 1884, 
were aU pald, as they matured, at the office of said county treasurer; but no 
coupons maturing at or after that date hâve been pald, the coupons sued on 
being among those unpald. The answer of the défendant denied knowledge, 
or Information sufficient to form a bellef, as to whether plaintlff was the owner 
and holder of any of the coupons, or had become the purchaser of them for 
a valuable considération, without notice of any claim afCecting thelr validlty. 
But the principal défense, variously stated In the answer, was, in substance, 
that under the constitution and laws of the state of Colorado the board of 
county commissioners of said county of Lake had not, when they issued said 
bonds, any power or lawful authority to issue the same, for the alleged reason 
that by the Issue of such bonds a debt of said county was contracted, or tlie 
prier debt of said county Increased, to an amount prohibited by the constitu- 
tion of said state, and that, from the existing facts and circumstances shown 
by the records of said county, ail purchasers of said bonds were bound to 
take notice of thelr invalldity. Section 6 of article 11 of the constitution of 
Colorado, as It stood prlor to the year 1888, was as foUows: "No county shall 

1 Rehearing denied June 7, 1897. 
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contraet any debt by loan In any form, except for the purpose of ereetlng nec- 
essary publie buildings, making or repairlng public roads and bridges, and 
such indebtedness eontracted in any one year shall not exceed the rates upon 
the taxable property in such county foUowing, to wit: Counties in wbich the 
assessed valuation of taxable property shall exceed five millions of dollars, $1.50 
on each thousand thereof ; counties in which such valuation shall be less than 
five millions of dollars, $3.00 on each thousand dollars thereof. And the aggre- 
gate amount of indebtedness of any county for ail purposes, exclusive of debts 
eontracted before the adoption of thls constitution, shall not at any time exceed 
twice the amount aboyé herein limited, unless when. In manner provlded by 
law, the question of Incurring such debt shall, at a gênerai élection, be submit- 
ted to such of the qualified electors of such county as in the year last preced- 
Ing such élection shall hâve pald a tax upon property assessed to them In such 
county, and a majority of those votlng thereon shall vote In favor of incurring 
the debt; but the bonds If any be issued therefor, shall not run less than ten 
years, and the aggregate amount of debt so eontracted shall not exceed twice 
the rate upon the valuation last herein mentloned: provlded, that thls section 
BhaU not apply to counties having a valuation of less than one million of dol- 
lars." The said bonds contained a récital upon the face of each bond, as fol- 
lows: "Thls bond is one of a séries of flfty thousand dollars, which the board 
of county commissioners of said county hâve Issued for the purpose of erecting 
necessary publie buildings, by vlrtue of and In compliance with a vote of a 
majority of the qualified voters of said county at an élection duly held on the 
7th day of October, A. D, 1879, and under and by virtué of and in compliance 
wlth an act of the gênerai as.sembly of the state of Colorado entitled 'An act 
coneerning counties, county offleers and county governments, and repeallng 
laws on those subjects,' approved March 24th, A. D. 1877; and it is herebj 
certifled that ail the provisions of said act hâve been fuUy complied with by 
the proper offleers In the Issuing of this bond." Sections 20-25, inclusive, of 
said aet, were also printed upon said bonds, and contained ail the provisions of 
said aet relative to the action of the board of county commissioners in deter- 
mlning upon the neeessity of creatlng an Indebtedness for the purpose of erect- 
ing necessary public buildings, making or repairlng roads and bridges, and by 
order speclfylng the amount required, and submitting the question of incurring 
the debt to a vote of the qualified electors at a gênerai élection, by posting of 
notices; also, prescribing the form of ballots and manner of votlng and can- 
vasslng the vote, and the authority of the county commissioners in case the 
vote should be carried to contraet the indebtedness, and the limitations upon 
Buch authority, and the form and purport of the bonds to be Issued, and provi- 
sion to be niaJiJe for the payment of the interest and principal of the bonds, and 
a provision that they should not be sold at a discount of more than 15 per 
cent, of their par value. Section 21 of said aet contained a provision, as fol- 
lows: "Provlded, that the aggregate amount of Indebtedness of any county 
exclusive of debts eontracted prlor to July first, 1876, In which the assessed 
valuation of property shall exceed one million of dollars, for ail purposes, shall 
not be in excess of the following ratio, to wlt: Counties In which the assessed 
valuation of property shall exceed five million of dollars, $6.00 on each thou- 
sand dollars thereof; counties In wîilch the assessed valuation of property shall 
be less than five millions, and exceed one million of dollars, $12.00 on each thou- 
sand dollars thereof." 

The action of the board of county commissioners preliminary to and In sub- 
mitting to vote of the qualified electors of said county at the gênerai élection 
held October 7, 1879, the question of creatlng an Indebtedness of $50,000, for 
the purpose of erecting necessary public buildings, and $5,000 for the building 
and construction of public roads and bridges, was strictly in conformlty wlth 
eald act. The élection was duly held, and the vote on that question duly had 
and canvassed, and found and declared to be earried. And ail the acts and 
dolngs were properly recorded, and the bonds preparcd, executed, and Issued 
In strict accordance with the provisions of said act. And the bonds were sold 
for 95 cents on the dollar of their par value, and bave, since wlthin one year 
of their issue, been held and owned by purchasers for fuU value, without actual 
notice of any lUegality or infirmity in said bonds. The plaintiff is the holder 
ot the coupons sued upon, by dellvery of the same wlth properly executed 
80 F.-43 
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wrltten assignments thereof to hlm, by the former owners of such coupons, but 
wlthout payment by hlm of aay money therefor. The assessed valuation of 
taxable property in said county of Lake for the year 1879 was $3,485,628, and 
for the year 1880 was $11,124,489, and such assessment was completed on the 
Ist day of September in each of said years, by the action of the board of equal- 
Ization. Section 30 of the act above referred to made It the duty of the board 
of county commissioners of each county to make out semlannual statementa at 
the regular sessions in January and July, and publish them in some weekly 
newspaper published In the county, or, if no such newspaper be so published, 
to cause such statements to be posted in three conspicuous places in the county, 
one belng the courthouse door, showlng the amount of debt owing by the 
county. In what It conslsts, what payments hâve been made thereon, the rate 
of Interest, and a detalled account of reeeipts and expendltures for the preced- 
ing months, and strlklng a balance showing the déficit or the balance in the 
treasury. "And the statement thus made, in addition to being published as 
before specified, shall also be entered of record by the clerk of the board of 
county commissioners. In a book to be kept by hlm for that purpose only, whlch 
book shall be kept open to the Inspection of the public at ail ttmes." There 
was no évidence in the case that any such semlannual statement made by the 
board of county commissioners for said county of Laie at the January or July 
sessions of said board in the year 1880 had ever been entered of record in aûy 
book kept for that purpose only, as required by said act. The fair inference 
from the testimony is that no such record was ever made. Upon the trial the 
défendant, to prove its allégation that on July 31, 1880, the date of said borids, 
and also at the time they were issued, the aggregate outstaoding indebtednesa 
of said county of Lake was largely In exeess of the amount of the extrême 
limitation flxed by the constitution of said state and the act aforesaid, ofCered 
in évidence a book kept In the years 1880 and 1881 by the county clerk of 
said Lake county, called the "County Olerk's Account Book," and purporting 
to contain, among other things, detalled statements of the financial condition 
of said county on January 1, 1880, July 1, 1880, and January 1, 1881; and the 
same was admitted In évidence by the court, over the objection and exception 
of plaintlÊP that it was not the record provided for by said act, nor the seml- 
annual statement of the iward required by said act. Much other évidence 
tendlng to show the existence of outstanding warrants and indebtedness of said 
county at the time of Issuing said bonds to an amount largely In exeess of the 
aggregate amount of Indebtedness which the county could, under said consti- 
tutional limitations, lawfuUy incur, was offered by défendant, and admitted 
by the court, over the objections of the plaintiff that the same was incompé- 
tent and immaterial. At the conclusion of the évidence the court refused ail 
of the plaintifE's requests for instructions to the jury, and instructed the jury 
to retum a verdict for the défendant; to which refusai and instruction excep- 
tions were duly taken by the plaintiff. The jury accordingly found for the 
défendant, and judgment for the défendant was entered upon the verdict. 

H, B. Johnson, Daniel E. Parks, and E. F. Richardson, for plaintiff 
in error. 

George E. Elder, C. S. Thomas, W. H. Bryant, and H. H. Lee, for 
défendant in error. 

Before SANBORN and THAYER, Circuit Judges, and LOŒ- 
REN, District Judge. 

LOCHREN, District Judge, after stating the case as above, de- 
livered the opinion of the court. 

1. The plaintiff, by the delivery to him of the coupons and writ- 
ten assignments thereof, became the légal owner of such coupons, 
and entitled to maintain an action upon them, 'whether he had ac- 
tually paid the former owners any considération for them or not. 
Holding them by valid written transfers from former bona flde hold- 
ers for value, he succeeded to ail rights of such former holders. No 
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défense is pleaded which makes it material whether the plaintiff, 
under such circumstances, did or did not pay value for the coupons. 
Sheridan v. Major, 68 N. Y. 30; Commissioners v. Belles, 94 U. S. 
104, 109. The instruction to the jury asked for in plaintiff's second 
request was correct, and the refusai of the court to give such in- 
struction was error. 

2. A county is an organized political subdivision of the state. It 
has such power, and such only, to contract loans and incur other 
forms of indebtedness as is expressly or by fair implication granted 
to it by the législature of the state, which has plenary authority 
over that subject, as it has over ail ordinary subjects of législation, 
except in so far as its authority is taken away, curtailed, or re- 
stricted by the controlling force and efifect of the provisions of the 
state constitution. Section 6 of article 11 of the constitution of Colo- 
rado is wholly restrictive in its effect and opération, and does not by 
its terms authorize any county to incur any form of indebtedness 
for any purpose. It forbids the contracting of a debt of a specifled 
kind, except for specifled purposes, and within specifled limits, and 
forbids the contracting of indebtedness, of any and ail kinda be- 
yond specifled limits, and then prescribes an enlarged limit as to 
indebtedness, after a county shall hâve been authorized by vote of 
the qualified electors, in the manner indicated, with a provision in 
respect to bonds, if any be issued. But it does not by its own terms 
grant to any county the power to incur indebtedness, even within 
the specifled restrictions. The authority to grant such power, with- 
in such restrictions, therefore, necessarily remains in the législature, 
which might, in its discrétion, prescribe further limitations and re- 
strictions, and provide in détail in respect to the manner in which 
the power should be executed, and in respect to what acts should be 
done, and what record made in the exécution of such power, and as 
to the effect of such acts and records. The bonds in question in 
this case were issued under the provisions of the act of March 24, 
1877, which is expressly referred to in the récital in the bonds, and 
six sections of which were printed upon the bonds. Tbis act, by 
its terms, commits to the board of county commissioners the power 
to détermine the necessity of creating an indebtedness for the érec- 
tion of public buildings, and of submitting the question to a vote of 
the qualified electors at a gênerai élection, and of issuing the bonds, 
if the vote is favorable, keeping within the limitation contained in 
section 21 in respect to the aggregate indebtedness of the county at 
the time of issuing the bonds. The granting of thèse powers nec- 
essarily intrusts to the board of county commissioners the power and 
duty of determining whether the proposition to create the indebt- 
edness was carried at the élection, and the ascertainment of the fact 
that the aggregate amount of ail forms of the county indebtedness 
was within such amount that it would not, by the issue of the bonds, 
be made to overpass the prescribed limitation. Hence, except for 
the provision contained in section 30 of the same act, requiring the 
board to make and publish the semiannual statements of the indebted- 
ness and flnancial condition of the county, and requiring the clerk of 
the board to record such statements in a book to be kept for that 
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purpose onlj, and to be open to public inspection, tbe récitals in the 
boMs above quoted would be conclusive, and would estop the countv 
in a suit by a bona flde holder of the bonds or coupons. Commission - 
ers V. Aspinwall, 21 How. 539; Coloma v. Eaves, 92 U. S. 484; Countv 
of Clay T. Society for Savings, 104 U. S. 579; Commissioners v. 
Belles, 94 U. S. 104; Evansville v. Dennett, 161 U. S. 434, 44r,, 
16 Sup. et. 613; Wesson v. Saline Co., 20 O. C. A. 227, 73 Fed. 917: 
Chaflfee Oo. v. Potter, 142 U. S. 355, 12 Sup. Ct. 216. In Chaiïee Co. 
V. Potter, last cited, where the récital in the bonds contained a cer- 
tificate that the total amount of the issue did not exceed the limit 
prescribed by the constitution of Colorado, and had been duly an 
thorized by a vote of the qualifled electors of the county of Chaffee 
at the gênerai élection named, it was held that the county was es- 
topped to dispute thèse récitals in an action upon coupons by an 
innocent holder for value. The case of Sutlifl v. Commissioners, 
147 U. S. 230, 13 Sup. Ot. 318, deserves spécial attention, as the 
bridge bonds, coupons from which were sued upon in that case, were 
issued under the same act, and upon the authority of the same vote 
of the qualifled electors, as were the public building bonds which are 
under considération in this case. In the Sutliff Case it was held 
that as section 30 of the same act, under which the bonds were issued, 
made it the duty of the board of county commissioners to make out 
and publish semiannual statements showing the indebtedness, if any, 
of the county, and that such statements should be entered of record 
by the clerk of the board in a book to be by him kept for that purpose 
only, and to be open to the inspection of the public, a person about 
to purchase such bonds was charged with the duty of examining this 
public record provided for by the very act under which the bonds 
were issued, and from that inform himself whether the amount of the 
issue stated in the bonds increased the aggregate indebtedness of 
the county beyond the constitutional limit, which was there held 
to be identical with the like limitation contained in the act, namely, 
$6 on the $1,000 of the assessedvaluation, — the total assessed valu- 
ation of the taxable property in that county being more than $5,000,- 
000, — and that because of such public record of such semiannual 
statements the county was not estopped to prove that before such 
bonds were issued the indebtedness of the county had passed the con- 
stitutional and statutory limit. The theory of that case is that a 
purchaser of bonds issued under that act would hâve constructive 
notice of what the record of the semiannual statement provided for 
by the act, and which it was his duty to examine, would hâve shown, 
had he in fact examined such record. The fact that such record ac- 
tually existed was assumed and not questioned in the SutlifE Case. 
But in this case it is clearly shown that there never were any such 
semiannual statements, or record thereof, covering any of the time 
which could affect the legality of thèse bonds. As there was no such 
record in existence as the act required and contemplated, there was 
no record which a purchaser of thèse bonds was bound to examine, or 
which would be constructive notice to him of the aggregate indebted- 
ness of the county when the bonds were issued. Such purchaser 
was therefore entitled to rely on the récitals in the bonds. And as 
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one of thèse récitals was a certificate tliat ail the provisions of the act 
had been fully complied with by the proper offlcers in the issuing of 
the bonds, and as a provision of that act limiting the issue of the 
bonds by the aggregate of ail the indebtedness of the county was, 
in efEect, identical with the eonstitutional provision on the same sub- 
ject, the récital was équivalent to a certificate that this provision of 
the constitution had been complied with, and brings the case within 
the décision in Chaffee Co. v. Potter, supra. It has often been held 
that, in the absence of any statutory public record, a county or mu- 
nicipality may be estopped by similar récitals in bonds from showing 
that when the bonds were issued there was an aggregate outstanding 
indebtedness rendering the issue of bonds illégal. Marcy v. Oswego, 
92 U. S. 637; Humboldt v. Long, Id. 642, 645; Buchanan v. Litch- 
field, 102 U. S. 278, 292; Sherman Co. v. Simons, 109 U. S. 735, 3 
Sup. Ot. 502; Dalles Co. v. McKenzie, 110 U. S. 686, 4 Sup. Ct. 184; 
Wilson V. Salamanca, 99 U. S. 499. The debt created by the bonds 
in this case was incurred, not at the time the board of commissioners 
determined that it was necessary, nor when the qualified voters of 
the county gave authority to incur it, nor at the date of the bonds 
(they having been antedated), but at the date, later than September 
6, 1880, when the bonds were in fact issued and sold. The bonds 
recite that the whole issue is f 50,000, and this récital was notice to 
purchasers of the bonda of the création of an indebtedness of the 
county to that amount. The assessed valuation of the taxable prop- 
erty of the county of Lake, according to the assessment which was 
completed by equalization on September 1, 1880, was $11,124,489. 
This assessed valuatioh, in view of the vote authorizing the création 
of the indebtedness, would admit of a lawful aggregate of indebted- 
ness of that county to the extent of upward of f 66,000. So that the 
recited amount of that issue of bonds was not of itself notice to a 
purchaser that the lawful aggregate limit of indebtedness had been 
passed, even if such purchaser was bound to take notice of the as- 
sessed valuation of the taxable property of the county, as was held 
in Dixon Co. v. Field, 111 U. S. 83, 4 Sup. Ct. 315. As said by the 
court in Chaffee Co. v. Potter, 142 U. S. 355, 363, 12 Sup. Ct. 216, 219: 

"The purchaser might even know— Indeed, It may be admitted that he would 
be requlred to know— -the assessed valuation of the taxable property of the 
county; and yet he could not ascertain, by référence to one of the bonds and 
the assessment roU, whether the county had exceeded Its power, under the 
constitution, In the premises," 

The court therefore erred in overruling the plaintiff's objections to 
the county clerk's account book, the warrant register, and the proof 
of publication of financial statements. None of this évidence was 
material, as none of it constituted constructive notice to a bona Me 
purchaser of the bonds. 

3. A question not suggested by the answer in the case remains to 
be considered. The flrst part of section 6 of article 11 of the con- 
stitution of Colorado, above quoted, as applicable to the class of coun- 
ties having an assessed valuation of taxable property exceeding 
$5,000,000, in the absence of any vote of the qualified electors, re- 
stricte the amount of debt by loan which the county can be allowed 
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to contract in any one year to $1.50 on each $1,000 of such assessed 
valuation. It is questioned whether this limitation upon the amount 
of debt by loan which the county may be allowed to contract in any 
one year does not continue, even after authority bas been given by 
vote of the qualifled electors, to create an aggregate indebtedness to 
the extent, it may be, of $6 on each $1,000 of such assessed valuation. 
The contention that the restriction referred to, respecting the amount 
of debt by loan which a county may be allowed to contract in any 
one year without such vote, continues after the changed condition 
effected by such vote, appears to rest upon what seems to us to be a 
misconception of a sentence in the opinion in Lake Oo. v. Kollins, 130 
U. S. 662, 669, 9 Sup. Ct. 651. Under the stipulation in that case 
(page 664, 130 U. S., and page 651, 9 Sup. Ot.), the only question in 
the case was whether the limitations contained in section 6 of arti- 
cle 11 aforesaid were restrictive only of the power of counties to 
create debts by loan, or restricted further the power to create and 
incur ail forms of indebtedness; it being admitted by the stipulation 
that if the gênerai limitations expressed in that section covered ail 
forms of indebtedness, and were not eonflned to debts by loan exclu- 
sively, the défendant in that action was entitled to judgment. Mr. 
Justice Lamar pointed out that the flrst clause of the section, down 
to where the subject of aggregate indebtedness is considered, speaks 
only of debts by loan. He then added, "Hère the matter of indebt- 
edness by loan is completed, and the section passes to a broader sub- 
ject." In view of the exact question then under considération, this 
language means that at the point of the section indicated the matter 
of debt by loan exclusively is completed, and that thenceforward the 
section passes to a broader subject, embracing ail other forms of in- 
debtedness as well as debt by loan. It is obvions that every sen- 
tence of the entire section may enlarge, limit, or in some way qualLfy 
the power to contract debts by loan. The provision in respect to sub- 
mitting the question of incurring indebtedness to the qualifled elect- 
ors contemplâtes the submitting of spécifie propositions, and, if the 
vote is in favor of incurring the debt, the provision that, if bonds 
are issued, they shall run not less than 10 years, necessarily pro- 
vides that such debt, when so authorized, may be created by loan. 
The case of People v. May, 9 Colo. 80, 10 Pac. 641, does not touch 
the question of how much indebtedness by loan may be contracted 
by a county in any one year, after authority has been given by a 
majority vote of the qualifled electors to contract the indebtedness. 
In that case, as in the Rollins Case, the sole question considered arose 
upon the contention that the constitutional restriction contained in 
said section 6 as to the aggregate amount of county indebtedness 
should be regarded only as a limitation of county indebtedness by 
loan. The court held, as in the Eollins Case, that the gênerai limita- 
tions as to aggregate indebtedness embraced ail forms of county in- 
debtedness. The provisions of section 6 aforesaid divide them- 
selves into two gênerai clauses, distinct from each other, and each 
applicable to a condition differing from that to which the other is 
applicable. The flrst clause, extending down to the préposition 
"unless," prescribes the restrictions and limitations in respect to the 
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power of contracting indebtedness by counties where there bas been 
no vote of the qualifled electcrs authorizing tbe création of spécifie 
indebtedness, and not only limits the aggregate amount of indebted- 
ness that can be incurred for ail purposes and in ail forms, but also 
limits the amount of indebtedness by loan that can be created in 
any one year. The second clause, foUowing the préposition "un- 
less," provides for a changed and différent condition, in which a 
county, by vote of a majority of its qualifled electors, upon a propo- 
sition submitted to them at a gênerai élection, has been authorized 
to create a spécifie indebtedness. In that case a single and differ 
ent limitation is prescribed, namely, that the aggregate debt oî th« 
county shall not be made to exceed tYs^ice the amount limited in the 
other case, and a provision (contemplating debt by loan) that the' 
bonds, if any be issued therefor, shall not run less than 10 years. 
But there is no limitation in such case as to the amount of the in-^ 
debtedness so authorized which can be created in any one year. Il 
would be singular, indeed, if, after authorizing a county, upon vote 
of its qualifled electors, to create a spécifie indebtedness for the 
érection of necessary public buildings, the same provision ahould 
cripple the povrer to erect such buildings by requiring that the long- 
time bonds authorized should only issue and be sold in small annuaJ 
installments; making the county wait, perhaps, a séries of yearp 
before getting enough money to warrant it in beginning the érection 
of the necessary public buildings, and be paying in the meantime 
interest on the earlier bonds, the proceeds of which would be lying 
idle, awaiting the accumulation of enough to begin with. Neitheï 
the grammatical construction of the section nor any sound reasop 
justifies the importation into the last clause of the section of the re- 
striction in the first clause as to the amount of debt by loan which 
can be created in any one year. It may be added that the légis- 
lative construction of this section of the constitution, as shown by 
section 21 of the act of March 24, 1877, under which thèse bonds 
were issued, conforms to the views hère expressed, and that the 
suprême court, in Sutlifif v. Gommissioners, 147 U. S. 230, 234, 13 
Sup. et. 318, refers to this statute as being, in respect to limitations, 
in conformity vdth the constitution. 

4. The county of Lake received full considération for thèse bonds. 
Most of them were taken directly by the contractor who erected the 
public buildings for which they were issued. They passed immedi- 
ately to bona flde holders for full value. The county acknowledged 
and ratifled them by paying the interest upon them, as it matured, 
for several years. If it were conceded that after the board of coun- 
ty commissioners of Lake county had been, by vote of the qualifled 
electors, empowered to create a debt of |50,000 to erect necessary 
public buildings, they were required to exécute that power by issuing 
not more than $16,500 of the |50,000 in any one year, and they 
issued the whole |50,000 at once, instead of issuing the same in 
yearly installments, the case would not be one of lack of power to 
issue ail the bonds, but a case where the power existed, but was 
irregularly exercised. In such case the payment of interest on the 
bonds tor several years estops the county from asserting such irr^gu- 
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larity aa a défense. Supervisors v. Schenck, 5 Wall. 772; County of 
Clay V. Society for Savings, 104 U. S. 579; Commissioners v. Beal, 
113 U. S. 227, 5 Sup. Ot. 433; Moulton v. Evansville, 25 Fed. 382; 
McKee v. Vernon Go., 3 Dill. 210, Fed. Cas. No. 8,851; Bank v. 
Springfleld, 4 Fed. 276. The circuit court erred in directing the jury 
to return a verdict for the défendant. The judgment of the circuit 
court is accordingly reversed, and the case is remanded for a new 
trial. 

THAYEiE, Circuit Judge (dissenting). I am unable to concur in 
the views expressed by my associâtes in the foregoing opinion. My 
disagreement with them arises eut of the fact that I am not able to 
read section 6, art. 11, of the constitution of Colorado, quoted in the 
statement, as they hâve seen fit to construe it. Without going into 
the subject at length, it will sufflce to say that in my judgment the 
flrst paragraph of section 6, art. 11, of the constitution of Colorado, 
fixes an absolute limit to the amount of indebtedness created by loan 
vFhich a county may contract in any one year, either with or with- 
out the sanction of a popular vote; such limit being f 1.50 per $1,000 
of the assessed valuation of taxable property in counties where such 
valuation exceeds |5,000,000. This was the construction of the con- 
stitutional provision in question which seems to hâve been adopted 
in Lake Co. v. Eollins, 130 U. S. 6G2, 669, 9 Sup. Ot. 651, and in People 
V. May, 9 Colo. 80, 86, 87, 10 Pac. 641; but in the absence of thèse 
adjudications I should entertain the same view, founded upon the 
language of the statute and the probable motive of the lawmaker. 
The framers of the Colorado constitution intended, as I think, to 
impose such restrictions upon counties as would compel them to act 
prudently, no matter what might be the will of the people, and 
such restrictions as would prevent them, as far as possible, from ex- 
hausting their power to contract debts by overborrowing in a single 
year. To this end they prohibited counties absolutely from borrow- 
mg money, except for one purpose, and limited the amount that 
might be borrowed even for that purpose during a single year. Such 
being my interprétation of the constitutional provision in question, 
it follows therefrom that the trial court acted properly in directing a 
verdict for the défendant, because each bond showed on its face that 
the aggregate debt thereby created in a single year was $50,000, 
and because the purchasers of the bonds were bound to take notice 
of the amount of the assessed valuation, which valuation did not 
authorize the création of a debt by loan in a single year to an amount 
exceeding $16,500. Dixon Co. v. Field, 111 U. S. 83, 4 Sup. Ct. 315; 
Hedges v. Dixon Co., 150 U. S. 182, 14 Sup. Ct. 71; Lake Co. v. 
Graham, 130 U. S. 674, 9 Sup. Ct. 654. The plaintiff below was not 
an innocent purchaser of the bonds in suit, but was affected with 
knowledge of a want of power in the county to issue the bonds, 
which rendered the same void. My associâtes apparently agrée 
with me that the debt evidenced by the bonds in suit was a debt 
contracted by loan, so that nothing need be said on that point. 
The judgment being, in my opinion, for the right party, on uncon- 
tradicted facts disclosed by the record, I think it should be afQrmed. 
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HUBBARD V. MUTUAL RESERVE FUND LIFE ASS'N. 

(Circuit Court, D. Rhode Island. May 10, 1897.) 

L LiFB Insurance— F ALSE Eepkesentationr— Watver bt Company. 

A notification by the insurer to tlie beneficiary that payment of the poUcy 
will be made in full is not a waiver of a défense founded upon alleged false 
statements in tlie application, where, at the time, the Insurer had no reason 
to suspect that such statements were false. 

i, SAME — ESTOPPEL BY DbLAY. 

An Insurance company whlch, severai months after recelvlng proofa of 
loss, notifies the beneficiary that the claim has been approved, and wlU be 
paid, is not precluded by the delay from thereafter setting up the falsity of 
représentations made in the application, where nothing had come to Its 
knowledge putting It upon inquiry as to the truth of the représentations. 
This is especially true where the beneficiary has taken no action in reliance 
upon the notice of approval, and has been in no way prejudlced thereby. 

8. Same — Compromise. 

A notice by a life Insurance company to the beneficiary that the pollcy 
wlU be pald in fuU is not aa adjustment of llabllity, or a compromise, which 
■will preclude It from setting up false représentations In the application. 

4. Same— Peomisk without Considération. 

A notice by a life Insurance company to the beneficiary that the pollcy 
will be pald In full Is not a binding promise, which will preclude it from sub- 
sequently setting up false représentations, which render the pollcy vold 
ab Inltio; for in such case the promise would be without considération. 

6. Plbading— Spécial Traverse. 

The inducement of a spécial traverse should be an indirect déniai, and. 
If it conslsts of a direct déniai, the spécial traverse is Improper. 

6. Life Insurance— Application — Agreement as to Agbkcy. 

An agreement contained In the application that the person taljing the ap- 
plication, and also the médical examiner, are the agents of the applicant, 
and not of the Insurance company, Is binding on the insured; and he can- 
Eot, by paroi évidence, show the fact to be otherwlse. 

1, Same— Waiver of Défenses— Rbasons for Rbfdsal to Pay. 

The company Is not restrlcted in its défense to the reasons set forth In 
Its notice to the beneficiary of its refusai to pay, when It does not appear 
that the beneficiary has been misled or Influenced by the omission to set 
forth other reasons. 

Bassett & Mitchell, for plaintiff. 
Edwards & Angell, for défendant 

BROWN, District Judge. This is an action on a policy of insur- 
ance issued by the défendant corporation upon the life of George W. 
Hubbard. The policy was issued upon a written application made 
by the insured. The insured agreed, in the application, that the an- 
Bwers and statements therein contained, whether written by him or 
not, were warranted to be full, complète, and true, and that this agree- 
ment and the constitution and by-laws of the défendant association, 
together with the application, were thereby made a part of any cer- 
tiflcate or policy that might be issued thereon; that, if any of such 
answers and statements were not full, complète, and true, then the 
certiflcate or policy issued thereon should be nuU and void; and 
that the person taking said application, and also the médical exam- 
iner, should be and were the agents of the applicant, and not the 
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agents of said association, as to ail statements and answers in the 
application; and that no statements or answers made'or received by 
any person or to tlie association should be binding on the associa- 
tion unless reduced to writing, and contained in the application. 
The insured, in said aBBlication, further warranted that the answers 
as written to the questions put in the médical examiner's report form- 
ing part 2 of the application were his answers, and were full, com- 
plète, correct, and true, and that the same should be made part of the 
contract of his certiiicate of membership or policy of Insurance. In 
and by the certiflcate of membership or policy of insurance, and in 
and by the constitution or by-laws of the défendant corporation, the 
answers and statements contained in the application were made part 
of said certiflcate or policy. The défendant pleads that certain an- 
swers and statements made by the insured in the application were 
untrue; that a false statement was made by the insured to the médical 
examiners; that satisfactory proofs of death bave not been presented 
to or accepted by the défendant, as required by the policy as a condi- 
tion précèdent to recovery; that the policy was never delivered to 
the insured while in good health, as required by the policy; that the 
policy was issued subject to the provisions of the constitution or by- 
laws of the défendant association; and that the insured never be- 
came a member of the association in accordance with thèse provisions. 
To thèse défenses the plaintiff replies in the second replication that 
the défendant association received the proofs of loss December 31, 
1893, and thereafter approved the claim founded thereon, and of this 
action gave notice to the plaintiff April 5, 1894, and May 2, 1894, also 
notified her again of the approval of the claim, and that she might 
expect payment within a few days of June 1, 1894; that during ail 
this time the défendant had ample opportunity to détermine the truth 
or falsity of said représentations and statements, as it ought to hâve 
done if it relied upon the same; and that said acts and failure to 
act, on the part of the association, constitute a waiver of the défenses 
set forth in the pleas, and estop the défendant from pleading the same 
in bar. 

The flrst question for considération is raised by the demurrer to 
the second replication, and is whether the facts therein set forth 
constitute a waiver of the défenses set forth in the pleas. There is 
no averment that, at the time of approval of the claim and of the 
notification of the company to the plaintiff that she might expect 
payment, the company had knowledge that there was a forfeiture of 
the policy on account of the alleged false statements contained in the 
application. Since waiver is the intentional relinquishment of rights, 
knowledge of the existence of the rights is a necessary élément, and 
should be averred. 

In Bennecke v. Insurance Co., 105 U. S. 355, the rule of law is thus 
stated by Mr. Justice Woods: 

"A waiver of a stipulation In an asrreement must, to be effectuai, not only 
be made intentionally, but wlth knowledge of the circumstances. This is the 
rule when there is a direct and précise agreement to waive the stipulation. 
A fortiori is this the rule when there is no agreement, either verbal or in writing, 
to waive the stipulation, but when it is sought to deduce a waiver from the 
conduct of the party." 
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Furtiier, as said by Mr. Justice Pield in Insurance Co. v. Wolff, 95 
U.S. 326: 

"The doctrine of waiver, as asserted agalnst Insurance companles to avold 
the strict enforcement of conditions contalned In thelr pollcles, Is only another 
name for the doctrine of estoppel. It can only be Invoked where the conduct 
of the companles has been such as to induce action in reliance upon It, .and 
where It would operate as a fraud upon the assured If they were afterwards 
allowed to disavow thelr conduct, and enforce the conditions. To a just appli- 
cation of this doctrine, it is essential that the company sought to be estopped 
from denying the waiver elalmed sbould be apprised of ail the facts." 

The replication avers merely that from December 31, 1893, to the 
date of the notification «that payment might be expected, May 2, 1894, 
"there waa ample opportunity to inyestigate and détermine the truth 
or falsity of ail said représentations and statements in said varions 
pleas represented to be untruthfully made by said Hubbard, as said 
défendant corporation ought to hâve done had it relied upon the 
same." To hold that such a duty existed would be tantamount to 
holding that in such cases a presumption of fraud exists, casting 
upon the company the duty of inquiry, whereas the true rule is that 
the company is entitled to rely upon the statement of the assured, and 
can rescind for fraud whenever it is brought to its knowledge. In the 
absence of an averment of actual knowledge or of facts suflQcient to 
put the company upon inquiry, there was, so far as appears from the 
pleadings, no obligation upon the company to suspect the validity of 
the statements of the assured, or to instigate an inquiry from mère 
suspicion. Furthermore, as the doctrine of estoppel can only be in- 
voked where the conduct of the company has been such as to induce 
action in reliance upon it, and as it does not appear that the plain- 
tiff was in any way prejudiced by the approval and notice, the rep- 
lication is also in this respect defective. The promise to pay, there- 
fore, was a mère naked promise, without considération, and without 
préjudice to the plaintiff. There was no adjustment of a disputed 
claim, and no mutual concession of rights as a considération for the 
promise. The fact that the notice was of an intention to pay the full 
amount of the policy precludes the contention of the plaintiff that 
the promise amounts to an adjustment of liability, since the essential 
élément of an adjustment — a dispute as to the fact of liability oc as 
to the amount of liability — was lacking. The différence between this 
case and the case of an open policy of fire insurance, where the sum 
to be paid must be determined by the parties or proved by the as- 
sured, is obvions. It is also apparent by the pleas that the assured 
agreed in the application "that, if any of the answers or statements 
made are not full, complète, and true, * • • then the policy is- 
sued hereon shall be null and void." Assuming the truth of the facts 
stated in the pleas, then the policy was void ab iùitio, and the notice 
must be held the making of a new promise, for which the replication 
discloses no considération. For the foregoing reasons, therefore, the 
demurrer to the second replication must be sustained. 

The second inquiry arises upon demurrers to the sufHciency of the 
replications numbered 3 to 13, inclusive. Each of thèse replications 
is in form a spécial or absque hoc traverse, and contains a direct and 
unqualifled déniai of what is averred in the plea to be the true fact, 
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and the contrary of a certain answer or statement made by the as- 
sured, with a déniai under the absque hoc that said answer and state- 
ment were made a warranty. For example, the second plea allèges 
that in and by the application it was inquired of the assured: "State 
fully your occupation, profession, or trade. State kind of business 
and duties." To which George W. Hubbard answered as follows: 
"Banker and broker." "Whereas the défendant avers that in truth 
and in fact the occupation, business, and trade of said George W. 
Hubbard was not, at the date of said application, that of a banker 
and broker," etc. The replication whici is an example of the remain- 
ing replications covered by the demurrers is.as follows: "And the 
said plaintifE saith that for everything by the said défendant corpo- 
ration secondly abore pleaded precludi non, because she says that 
the occupation, profession, and trade of said Hubbard at said time 
was that of a banker and broker (without this said answers are by 
said certiflcate of membership or policy of insurance warranties on 
the part of said Hubbard), and of this the said plaintifl puts herself 
on the country." The replications (with one exception) do not deny 
the making of the statements, but substantially deny their falsity, 
and furthermore deny that the answers or statements were made war- 
ranties. As the inducement of a spécial traverse can properly be of 
no other nature than an indirect déniai, and as in this case it con- 
sists of a direct déniai, the spécial traverse must be held improper. 
Steph. PI. p. 184. 

The défendant contends that the déniai under the absque hoc is 
insufficient in law. If so, then, although in such case the induce- 
ment may be traversed, the replication, without a proper déniai un- 
der the absque hoc, is merely a common traverse in effect, and should 
be so pleaded. If, on the other hand, the déniai under the absque hoc 
is sufflcient in law, then the inducement can neither be traversed nor 
confessed and avodded. Steph. PI. p. 188. There is, as defendant's 
counsel conteud, a practical difflculty in attempting to rejoin to thèse 
replications. If défendant files a similiter, and the déniai under the 
absque hoc is good in law, then the only issue is whether the answers 
were warranties. But there are also, upon the face of the pleadings, 
material and contradictory averments upori which, according to the 
rules of pleading, no issue can be reached. Although the pleadings 
show the substantial dispute to be whether the statements of the as- 
sured were true or false, the only issue reached is whether they were 
warranties; thus defeating the purpose averred by the plaintiff's coun- 
sel upon his brief, and manifest throughout the pleadings, as well 
as violating well-established principles of pleading. The facts of the 
plea constitute but one connected proposition or entire point, and, 
on examination of the whole record, the flrst fault is not with the 
défendant, but with the plaintifE. 

The third inquiry is as to the validity of the agreement of the in- 
sured that the person soliciting or taking the application, and also 
the médical examiner, should be the agents of the applicant, and not 
of the Company, and that no statements or answers should be bind- 
ing on the company unless reduced to writing, and contained in the 
application. The counsel for the plaintiff says on the brief: "Ail of 
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thèse clauses attempt to make the insured say that the company's 
agents are his, and the second that nothmg known by the company is 
known uniess in writing. Both of thèse propositions are bold at- 
tempts on the part of the company to alter facts, and to make that 
which is not the fact for the purpose of this contract to be taken as 
reality." The plaintiff attempts by her replication to set up a con- 
tract différent from the written contract, and thereby to avoid by 
paroi évidence the effect of the written agreement. The case of In- 
surance Co. T. Pletcher, 117 U. S. 519, 6 Sup. Ot. SS7, has settled 
the law upon this question. Mr. Justice Field said that "it was his 
duty to read the application he signed. He knew that upon it the 
policy would be issued, if issued at ail. It would introduce great 
uncertainty in ail business transactions if a party making a written 
proposai for a contract, with représentations to induce its exécution, 
should be allowed to show, after it had been obtained, that he did 
not know the contents of his proposais, and to enforce it notwith- 
standing their falsity as to matters essential to its obligation and 
validity." "The présent case," said the court, "is very différent from 
Insurance Co. v. Wilkinson, 13 Wall. 222, and from Insurance Oo. 
V. Mahone, 21 Wall. 152." "In neither of thèse cases was any lim- 
itation upon the power of the agent brought to the notice of the 
assured. ♦ * • Hère the power of the agent was limited, and 
notice of such limitation given, by being embodied in the application 
which the assured was required to make and sign, and which, as we 
hâve stated, he must be presumed to hâve read. He is therefore 
bound by its statements." See, also, the opinion of Mr. Justice Harlan 
in Maier v. Association (February 2, 1897) 24 0. C. A. 239, 78 Fed. 
56G. 

The fourth inquiry is: Is the company restricted in its défense to 
the reasons assignée! in its refusai to pay? This arises upon demur- 
rer to the sixteenth replication, which, in reply to the défense con- 
tained in the fourteenth plea (that no satisfactory proofs of the death 
of George W. Hubbard, made out in accordance with the provisions 
of the policy, had ever been presented to or accepted by the défend- 
ant), avers that the défendant, "by vote of its executive, voted, for 
reasons in said vote stated, to revoke, cancel, and annul the approval 
of said claim of said plaintiff to the payment of said policy, and that 
thereafterwards, to wit, on January 9, 1894, transmitted to said plain- 
tiff a certifled copy of said vote; and said plaintiff avers that in and 
by said vote and said copy oï the same, as so aforesaid transmitted to 
her, said défendant does not assign, as its réason for said refusai to 
pay said policy, any of the several matters in said fourteenth and 
subséquent pleas set up by said défendant in bar of said plaintlff's 
said suit, and said plaintiff avers that, by said acts of said défendant 
as herein set forth, said défendant has waived its right, if any it ever 
had, to set forth any of said several matters in said pleas contained in 
bar of said plaintiff's said action, and is thereby estopped to plead the 
same herein, and this she is ready to verify," etc. As was said by Mr. 
Justice Field in Insurance Co. v. Wolff, 95 U. S. 326, above quoted, the 
doctrine Of waiver is only another name for estoppel, and can only be 
invoked where the conduct of the company has been such as to in- 
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duce action în reliance upon il. And as was said in Ketchum t. Dun- 
can, 96 IJ. S. 659 : "An estoppel in pais does not operate in f avor of 
everybody. It opérâtes only in favor of a person who has been mis- 
led to his injury, and he only can set it up." There is no averment 
that tlie action of the plaintiff was infiuenced by the omission to set 
forth tlie ground in the notice. The defendant's démarrera are sns- 
tained, and the plaintiff's demnrrers overmled. 



HOI/r OOTJNTY et al. v. NATIONAL LIFE INS. 00. OP MONT- 

PELIER, VT. 

(Circuit Court of Appeals, Eighth Circuit Aprll 19, 1897.) 

No. 86T. 

1. Bbs Jtidicata— Mandamus to Levt Tax. 

A judgment against a school district, and the issuance of a mandamus re- 
quiring its officers to levy a tax to pay the same, is conclusive upon the 
question whether the levy ordered was in excess of the statutory power of 
the school district, and eannot be agaln ralsed or retried in a subséquent pro- 
ceeding by elther the school district, Its ofQcers, or any parties in privlty 
wlth them. 

8. Same— Estoppel agaikst Taxpatkb. 

County officers whose duty It Is under the statutes of a state to levy 
and oollect the taxes voted by a school district and certifled by Its officers, 
pursuant to a judgment of mandamus of a fédéral court, become the mère 
mlnlsterlal officers of that court to enforce Its judgment, and they stand In 
prlvity wlth ail the parties to the proceeding for the mandamus. 

8. Same— Fbderai. and State Courts— Injunction. 

An injunction issued by à state court at the instance of a taxpayer re- 
Btraining the collection of a tax levied pursuant to a mandamus from a 
fédéral court is Ineffectuai, and is no excuse to the county officers for fail- 
Ing to coUect the tax. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Nebraslia. 

This wrlt of error was sued out by the county of Holt, in the state of Ne- 
braska, and its county clerlî, county treasurer, and board of supervisors, the 
plaintlffs in error, to reverse a judgment of mandamus against them, whicb 
direct ed them to coUect and pay over a tax of 50 mills on tlie dollar which had 
been levied upon the property In school district No. 44 In that county, to pay 
a judgment in favor of the National Life Insurance Company of Montpelier, 
Vt., which had been rendered against that district. The case was tried by 
the court upon an agreed statement of facts, and the only question présentes 
heré is whether those facts warrant the judgment. The fa.cts were thèse: 
On Noveml^r 26, 1894, the National Life Insurance Company of Montpelier, 
Vt, recovered a judgment In the court below for $5,023.88 against school dis- 
trict No. 44 In the county of Holt. In the case of the United States, on the 
relation of this Insurance company, against school district No. 44, its director, 
moderator, and treasurer, the same court subsequently adjudged that the 
school district and Its officers should make and report to the county clerk and 
board of supervisors of the county of Holt, annually, for flve years, the amount 
of tax upon the property In that district necessary to be levied and coUected 
to pay one-flfth of the amount due on this judgment, with Interest and costs, 
and that. In case the necessary steps should not be taken to make such reports 
and to levy and collect such taxes until the entire judgment should be pald, 
a peremptory wrlt of mandamus should Issue to compel th© performance of 
thèse duties. On June 25, 1895, pursuant to this judgment, the foUowing taxes 
were voted by this school district for the ensulng year, vlz.: For teaehers' f und. 
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15 mllls on the dollar; for fuel, repairs, books, and supplies, 10 mlUs on the 
dollar; for judgments agalnst the district, 50 mllls on the dollar,— total, 75 
miUs on the dollar; and the school board of that district certified thèse taxes to 
the county clerk of Holt county, and he duly levled them upon the property 
in the- district, placed them upon the tax list, and certified them to the county 
treasurer of the county for collection, pursuant to the command of the Judg- 
ment and the provisions of the statutes of Nebraslta. On February 7, 1896, 
the Fremont, Elkhorn & Missouri Valley Kailroad Company, a corporation, 
and one of the taxpayers In school district No. 44, refused to pay the tax of 
50 mllls which had been levled on Its property to pay the Judgment, on the 
ground that that levy was Illégal, and thereupon the board of supervisors of 
Holt county passed a resolution to the efCect that the county treasurer of that 
county might fall to coUect that tax, and that the county attorney of that 
county might enter Into an amicable suit vrith the railroad company upon an 
agreed statement of facts, to détermine the legality of the levy of this 50 mills, 
which had been made pursuant to the judgment of the fédéral court. On Feb- 
ruary 17, 1896, the railroad company brought a suit In one of the state courts 
In Nebraska against the plalntiffs in error in this suit, and prayed for an In- 
junctlon forbidding them to coUect this tax. The railroad company was care- 
ful not to disclose to that court in its complalnt in that suit the controlllng 
faet that this tax had been levled under the judgment of the circuit court of the 
United States, and the state court undoubtedly acted in ignorance of that fact. 
The plalntiffs in error demurred to this complalnt, and an Injunction was Issued 
against them as prayed. On May 28, 1896, the United States, on the relation 
of the National Life Insurance Company of Montpelier, Vt, brought this action, 
and prayed that the county of Holt and Its offlcers be commanded to collect 
and pay over the tax which had been levled to pay the judgment of the Insur- 
ance company agalnst the school district, and, after answer and trial, the 
prayer of the petitloner was granted. 

William B. Sterling, B. T. White, and H. E. Murphy, for plalntiffs 
in error. 
Lionel C. Burr and Charles L. Burr, for défendant in error. 

Before SANBOEN and THAYER, Circuit Judges, and LOCHBEN, 
District Judge. 

SAJy'^BORN, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

The only ground on which it is contended that the judgment below 
in this case was erroneous is that the tax of 50 mills on the dollar, 
which was leTied on the property in school district No. 44, pursuant 
to the judgment of mandamus against that district, to raise money to. 
pay a part of the money judgment against it, was in excess of the 
limitation prescribed by the statutes of Nebraska for the annual levy 
of taxes by that district, and was therefore illégal and void. The 
législature of the state of Nebraska by "An act to provide for the 
payment of judgments recovered against municipal corporations," 
which took eflect on February 18, 1867, provided: 

"4112. That whenever any judgment shall be obtained In any court of com- 
pétent jurisdiction In this ten'itory for the payment of a sum of money against 
any county, township, school district, road district, town or clty board of 
éducation, or against any municipal corporation, or when any such judgment 
has been recovered and now remains unpaid, it shall be the duty of the county 
commissioners, school district board of éducation, city council, or other corpo- 
rate oflacers, as the case may requlre, t» make provisions for the prompt pay- 
ment of the same. 

"4113. If the amount of revenue derived from taxes levled and coUected for 
ordinary purposes shall be Insufficient to meet and pay the current expenses 
for the year In which the levy Is made, and also to pay the judgment remalo- 
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Ing unpaia, It shall be the duty of the proper oflflcers of the corporation, agalnst 
wMch any such judgménts shall hâve been obtained and remaining unsatlsfled, 
to at once proceed and levy and coUect a sufflcient amount of money to pay ofC 
and discharge such judgménts. 

"4114. ïhe tax shall be levled upon ail the taxable property In the district, 
county, townsblp, town, or city, bound by the judgment, and shall be col- 
lected in the same manner and at the same time provlded by law for the col- 
lection of other taxes. 

"4115. The corporate ofacers whose duty It Is to levy and collect taxes for 
the payment of the current expenses of any such corporation, against which 
a judgment may be so obtained, shall also be required to levy and collect the 
spécial tax hereln provlded for, for the payment of judgménts. 

"4116. If any such corporate authorltles whose duty It is, under the provi- 
sions of thls act, to so levy and collect the tax necessary to pay off any such 
Judgment, shall fall, refuse or negleet to malie provisions for the immédiate 
payment of such judgménts, after request made by the owner, or any person 
having an Interest therein, such offlcers shall become personally liable to pay 
such judgménts, and the party or parties [Interested] may hâve an action 
against such defaulting ofBcers to recôver the money due on the judgment, 
or he oT they having such interest may apply to the district court of the county 
in which the judgment is obtained, or to the Judge thereof in vacation, for a 
wrlt of mandamus to compel the proper offlcers to proceed to collect the nec- 
essary amount of money to pay off such indebtedness, as provlded in this act; 
and when a proper showlng is made by the applicant for said writ, it shall 
be the duty of the court or judge, as the case may be, to grant and issue the 
writ to the dellnquents, and the proceedlngs to be had In the promises shall 
conform to the rules and practlce of sald court, and the laws of this territory, 
In such cases made and provlded." 

Oobbey's Consol. St. Neb. 1891. 

By "An act to establish a System of public instruction for the 
state of Nebraska," approved Marcb 1, 1881, which took the place 
of similar acts passed or amended in 1867, 1869, 1871, 1873, and 
1875, the same législature enacted that: 

"3542. The légal voters at any annual meeting shall détermine by vote the 
number of mills on the dollar of the assessed valuation which shall be levied 
for ail pnfposes— except for the payment of bonded indebtedness and purchase 
or lease of school house— which number shall not exceed twenty-five (25) mills 
in any year. The tax so voted shall be reported by the district board to the 
county clerk, and shall be lèvled by the county board, and coUected as other 
taxes. 

"3543. The légal voters may also, at such meeting, détermine the number of 
mills, not exeeedlng ten mills on the doUar of assessed valuation, which shall 
be expended for the building, purchase or lease of school house in said dis- 
trict, when there are no bonds for such purpose, which amount shall be 
reported, levied and collected as in the preceding section; provlded, that the 
aggregate number of mills voted shaU not exceed twenty-flve (25) mills." 

Oobbey's Consol. St Neb. 1891. 

The clàim of the plaintifEs in error is that sections 3542 and 3543, 
supra, limit the power of school districts to Tote taxes to pay judg- 
ménts undér the spécial law of 1867 to 25 mills on the dollar, an- 
nually, for ail purposes, and that, as in this case the district voted 25 
mills for current expenses and 50 mills to pay the judgment, the levy 
of the 50 mills was in excess of the limitation, and voidL If this 
contention could hâve been main tained under the law, it might bave 
constituted a good défense for the school district in the original action 
for a mandamus against that corporation; but it is difflcult to under- 
stand how, after that judgment was rendered, it could be any excuse 
for the failure of the county treasurer or any other county oflQcer to 
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coUect the tax which the district voted, certified, and caused to be 
levied in compliance with the judgment in that case. The circuit 
court necessarily heard and decided the very issue which the plain- 
tiffs in error are seeking to retry hère before it adjudged that the 
school district must certify and cause the 50 mills on the dollar to 
be levied on the property within its boundaries to pay the money 
judgment. That court could hâve directed no levy which the dis- 
trict and its offlcers had not the power to certify and cause to be 
made, and the extent of that power, under the statutes we hâve 
quoted, must bave been the very flrst question that challenged its 
considération, and dema,nded its judicial décision in that case. That 
its décision was adverse to the view urged upon us by the counsel for 
the plaintiffs in error is évident from the fact that it directed the 
Bchool district to cause twice the total amount which they claim it 
could cause to be levied annually for ail purposes to be levied an- 
nually for the sole purpose of paying this judgment. It is not mate- 
rial that the school district and its offlcers failed to interpose the dé- 
fense now urged in that action. It is a universal rule that in an ac- 
tion between the same parties, or those in privity with them, upon 
the same claim or demand, a judgment upon the merits is conclu- 
sive, not only as to every matter offered, but as to every admissible 
matter which might hâve been offered to sustain or defeat the claim 
or demand. Board of Com'rs v. Platt, 79 Fed. 567; Cromwell v. Sac 
Co., 94 U. S. 351, 352; Dickson v. Wilkinson, 3 How. 57, 61; Di- 
mock v. Copper Co., 117 U. S. 559, 565, 6 Sup. Ct 855. The parties 
to the original action of mandamus were the défendant in error in 
this case on one side and school district No. 44 and its offlcers on 
the other; and as to them, and as to ail parties in privity with them, 
the question which counsel seek to présent in this case is res adjudi- 
cata. The judgment in that case conclusively estops them ail from 
again presenting this défense, for that judgment bas never been 
reversed, set aside, or modified, and this action is based upon the 
same claim as was that. How, then, can the plaintiffs in error be 
heard to retry this question? Their only connection with, or inter- 
est in it, or in any question involved in this case, arises by virtue 
of their privity with the parties to that proceeding. They bave no 
pecuniary interest in any of thèse questions. They bear no relation 
to the subject-matter of the côntroversy, or to the questions involved 
in it, save that which is established by the law and the statutes of 
Nebraska, which impose upon them the duty of levying, coUecting, 
and paying over the tax which the school district voted and certi- 
fied, pursuant to the command of the judgment in that case. Their 
relation to that judgment of mandamus and to the parties to that ac- 
tion is the same that a sheriff holding an exécution bears to the par- 
ties to the action in which it was rendered. The county treasurer 
of Holt county holds the tax list which contains this tax of 50 mills 
ou the dollar upon the property in school district No. 44, and the 
warrant of the county clerk, and the direction of the statute, com- 
manding him to collect it, and pay it over for the benefit of this Insur- 
ance Company, pursuant to the judgment under which it was levied. 
Oobbey's Oonsol. St Neb. 1891, §§ 3981, 3982, 3986, 3988. The plaÎQ- 
80 F.^ 
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tiffs in that judgment ask him to proceed to collect the money, and 
pay it over for the beneflt of the plaintiff in the money judgment, 
and the county treasurer and the other plaintifls in error answer that 
• they will not, because the original judgment of mandamus against 
the district was for the wrong party. Who made them an appellate 
tribunal to review the judgments of the courts? Who ever heard 
that a sàeriff could lawfuUy excuse himself from colleeting an exécu- 
tion against the défendant on the ground that the judgment of the 
court which issued it should hâve been against the plaintiff? The 
fact is that under the law and the statutes in Nebraska the plaintiffs 
■in error are the mère hands of the court in this case, the mère minis- 
terial oflScers upon whom the duty has been imposed of taking the 
amount owing under the original judgment of mandamus from the 
taxpayers in school district No. 44, and paying it over to the Insur- 
ance Company to whom it is due. They stand in privity with both 
the plaintiffs and défendants in the original judgment of mandamus, 
and their only connection with the subject-matter of that action, or 
with this case, arises from that privity alone. They are, according- 
ly, as eflectually estopped from questioning the décision of the court 
in that case, and from retrying the question of the legality of the 
levy directed by that judgment, and the question of the power of the 
school district to vote and certify the tax ordered thereby, as is the 
district itself. Nor was the railroad company which applied for the 
injunction against the collection of this tax in any better plight. 
It was a taxpayer in school district No. 44, and, as long as the judg- 
ment of mandamus against that district stood unreversed, unmodi- 
fled, and unimpeached for fraud or collusion, it conclusively estopped 
every citizen and every taxpayer in it from questioning or retrying 
the extent of the power of that district to vote and certify the tax 
ordered by the judgment, or any other question which involved the 
legality of that tax. In that litigation the school district was the 
représentative of the railroad company and of every other taxpayer 
in it, and the décision and the judgment, in the absence of fraud or 
collusion, were as conclusive upon them as upon the corporate entity 
itself. Freem. Judgm. § 178; 2 Black, Judgm. § 584; Clark v. Wolf, 
29 lowa, 197; Ashton v. City of Rochester 5^. Y. App.) 30 N. E. 965; 
Railroad Co. v. Baker (Wyo.) 45 Pac. 494, 501. 

It is not claimed that the injunction' issued by the state court is 
any défense to this action, and with good reason. The circuit court 
of the United States had jurisdiction of the parties against whom its 
judgments were rendered, and of the property which those judgments 
charged with liens years before the suit in the state court was com- 
menced. When it was commenced, the fédéral court was proceed- 
ing by its judgment of mandamus to collect its judgment for money. 
The former was, in effect, the writ of exécution to enforce satisfac- 
tion of the latter, and the plaintiffs in error were, as we hâve seen, the 
ministerial offtcers charged under the law and the statutes with tbe 
duty of executing this writ. The tax of 50 mills on the dollar to pay 
the judgment had been voted, certifled, levied, and placed upon the 
tax list of the county, pursuant to the command of the judgment of 
mandamus in that court, and the county clerk had delivered to the 
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county treasurer the tax list and his warrant, commanding him to 
collect the taxes upon it, and the statutes of Nebraska made it his 
dutj to do so. Then it was that the railroad company and the plain- 
tilîs in error succeeded in obtaining an injunction against the latter, 
forbidding them to collect the tax levied to pay the judgment by 
presenting to the state court a complaint without an answer, which 
failed to disclose the judgment of mandamus, under which the tax 
had been levied. No such injunction would hâve been granted by 
that court if this controUing fact had been disclosed to it. Moreover, 
any injunction which it could grant would, upon well-settled princi- 
ples, hâve been without efEect to stay the proceedings under the 
judgments of the national court. A state court cannot, by injunc- 
tion, prevent a circuit court of the United States from enforcing its 
judgment by a mandamus to compel the levy and collection of a tax 
to pay it. Riggs v. Johnson Co., 6 Wall. 166; Supervisors v. Durant, 
9 Wall. 415; Hawley v. Fairbanks, 108 U. S. 543, 2 Sup. Ot. 846. 
The injunction was, therefore, ineffectuai. The railroad company 
was estopped from questioning the legality of the tax, and had no 
ground for instituting the suit in which the injunction was issued, 
and the plaintiffs in error had no excuse for failing to collect the tax, 
which had been levied in compliance with the judgment of manda- 
mus against the school district. It was doubtless to prevent such 
causeless delays and évasions of duty as the record in this case dis- 
closes that the législature of Nebraska provided, in terms, that any 
corporate ofiQcer whose duty it was to levy and collect the tax neces- 
sary to pay off such a judgment as that hère in question should be- 
come personally liable to pay the judgment himself, if he neglected 
his duty (Cobbey's Consol. St. Neb. 1891, § 4116), and it is by no means 
certain that one who conspires to prevent such officers from dischar- 
ging this duty does not thereby incur the same liability. 

It is not unworthy of notice in this connection that the question 
which the plaintiffs in error hâve vainly sought to raise in this action 
appears to hâve been settled against them on the merits by the high- 
est judicial tribunal of the state of î^^ebraska, whose décision as to 
the extent of the powers of the municipal and quasi municipal cor- 
porations of that state, under its statutes, îs controlling in the na- 
tional courts. Madden v. Lancaster Co., 27 U. S. App. 528, 12 C. G. 
A. 566, and 65 Fed. 188. In Jackson v. Washington Oo., 34 Neb. 680, 
683, 686, 52 N. W. 169, 171, the contention was that the act to provide 
for the pàyment of judgments against municipal corporations, which 
took effect February 18, 1867, was repealed or modifled by section 
77 of the gênerai revenue law of 1879, which prescribed and limited 
the amount of taxes that could be levied for county purposes. But 
the court held otherwise, and said: 

"We wlU assume, as do counsel, that in 1879 the législature passed a gênerai 
law for the levy and collection of taxes without expressly repealing the act 
makjng provision for coUectlng revenue to satisfy judgments by means of a 
spécial levy. The rule is that repeals by implication are not favored, and, 
when aets upon the same subject ean be harmonized by a fair and libéral con- 
struction, it will be done. Sedg. Const. 98; La-svson v. Gibson, 18 Neb. 137, 
24 N. W. 447; State v. Babcock, 21 Neb. 599, 33 N. W. 247. And this rule 
bas especial application to cases where the subséquent statute treats of a sub- 
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Ject In gênerai terms, but not expressly contradlctîng the more partlcular and 
positive provision wlth référence to the same subject In a prior aet. State 
V. Village of Perrysburg, 14 Ohio St. 486; Brown v. Oountj Com'rs, 21 Pa. 
St 43. In State v. Dwyer, 42 N. J. Law, 327, the court says: 'Where a gên- 
erai law and a spécial statute corne in confllct, the gênerai law yields to the 
spécial, without regard to priorlty of date, and a spécial law wlU not be 
repealed by a gênerai statute unless by express words or necessary Implica- 
tions.' * * * There belng no necessary confllct between the statutes under 
considération, it follows that the appellants dld not exceed thelr authority in 
mabing the spécial levy for the purpose of satisfying the judgment against the 
county." 

The judgment below must be affîrmed, with costs, and it is so 
ordered. 



B. H. EOL.LINS & SONS v. BOAKD OF OOM'BS OF GUNNISON OOUNTÏ 

(OÎrcuit Court of Appeals, Bighth Circuit. May 3, 1897.) 

No. 856. 

1. Rbview ou Bbrob— Pbrbmptort Insthuctions— Bill of Exckptiokb. 

When a peremptory instruction is given in favor of either party, th» 
only question wlth respect to the charge which is open for considération by 
an appellate tribunal, though the cl^^rge diseusses the case at length, is 
whether the direction to flnd for one party or the other is right, when con- 
sidered in the llght of the pleadings and ail the évidence; and, If the bill 
of exceptions fails to disclose that it contains ail the évidence, that question 
cannot be noticed. 

3. CouKTY Bonds— LiMiT Oï' Indbbtednbss— Bona Fide Porchasers— Couhtty 
Records. 

The county of G. issued certain funding bonds, which bore upon thelr face 
récitals tliat they were issued to fund valid floating indebtedness, under a 
certain act of the législature, in that behalf enacted, that ail the require- 
ments of law had been fully complled with in the issuing of the bonds, 
and that the total amounit of the issue did not exceed the limit prescritied 
by the constitution. The statute under which the bonds were issued re- 
quired the county commlssioners to détermine the amount of the county In- 
debtedness at the time of the institution of proceedings for issuing the 
bonds, and to place a certificate thereof on record. Such certificate was 
duly recorded In this case, but it dld not disclose that the constitutional 
limit of indebtedness had been passed, or that the bonds were invalid. 
Another law of the state required statements of the aggregate county in- 
debtedness to be made and published every six months. Hdd, (1) that a 
purchaser of the bonds, in view of the récitals, was not bound to examine 
the semiannuai statements; (2) that, if the statement of the county debt 
which was entered of record when the bonds were issued did not show that 
the bonds were Invalid, a bona flde purchaser was entitled to assume that 
they were valld; (3) that bonds issued to fund "valid floating indebtedness" 
do not croate a new debt, but simply change the form of an existing in- 
debtedness; and (4) tliat said semiannuai statements and évidence, showing 
the time when the floating debt was contraeted, were inadmissible, as 
against such a purchaser, for the purpose of showing that the bonds did 
exceed the constitutional limit. 

8. Same. 

A purchaser of negotlable securities from a. bona flde holder thereof is 
entitled to ail the rights of such holder, though himself bavlng notice of dé- 
fenses. 

In Error to the Circuit Court of the United States for the District of 
Colorado. 
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This was a suit which was brought by B. H. Rollins & Sons, a corporation of 
New Hampshire, the plalntiff In error, agalnst the board of county eommisslon- 
ers of the county of Gunnison, state of Colorado, the défendant In error. Tbe 
action was founded on coupons attached to 10 county bonds, each of whlch was 
In the following form; 

"No. . Séries A. $1,000. 

"United States of America. 

"Cîounty of Gunnison, State of Colorado. 

"Pundlng Bond. 

"The county of Gunnison, In the state of Colorado, acknowledges Itself In- 

debted and promises to pay to or bearer one thousand dollars, lawful 

money of the United States, for value received, redeemable at the pleasure of 
sald county after ten years, and absolutely due and payable twenty years from 
the date hereof at the office of the treasurer of sald county in the cltv of Gun- 
nison, with interest thèreon at the rate of elght per cent per annum, payable 
semiannually, on the flrst day of March and the first day of September in each 
year, at the office of the county treasurer aforesaid, or at the Chase National 
Bank in the city of New York, at the option of the holder, upon the présenta- 
tion and surrender of the annexed coupons as they seyerally become due. 
This bond Is issued by the board of county commissioners of said Gunnison 
county in exchange, at par, for valld floattng Indebtedness of the sald county, 
outstanding prier to September 2, 1882, under and by virtue of, and in fuU 
conformity wlth the provisions of, an act of the gênerai assembly of the state 
of Colorado entitled 'An act to enable the several counties of the state to fund 
thelr floatlng Indebtedness,' approved February 21, 1881; and It Is hereby cer- 
tlfled that ail the requirements of law hâve been fully complled with by the 
proper offlcers In the issuing of this bond. It is further certified that the total 
amount of this issue does not exceed the lirait prescribed by the constitutlom 
of the state of Colorado, and that this issue of bonds has been authorlzed by a 
vote of the majority of the duly-quallfled electors of the sald county of Gun- ' 
nlsoQ votlng on the question at a gênerai élection duly held in sald county 
on the 7th day of November, A. D. 1882. The bonds of this issue are comprised 
In three séries, designated A, B, and C, respectively; the bonds of séries A 
belng for the sum of one thousand dollars each, those of séries B for the sum 
of five hundred dollars each, and those of séries O for the sum of one hundred 
dollars each. This bond is one of séries A. The faith and crédit of the county 
of Gunnison are hereby pledged for the punctual payment of the principal and 
interest of this bond. 

"In testimony whereof, the board of county commissioners of said Gunnison 
county hâve caused this bond to be signed by thelr chalrman, eountersigned 
by the county treasurer, and attested by the county clerk, under the seal of the 
county, this flrst day of December, A. D. 1882." 

The coupons attached to sald bonds were In the following form: 
"$40.00. County of Gunnison. $40.00. 

"In the State of Colorado. 

"Will pay the bearer forty dollars at the office of the county treasurer In the 
clty of Gunnison, or at the Chase National Bank in the city of New York, on the 
flrst day of March, 188^, belng six months' Interest on funding bond. 

"No. . Séries A. 



"County Treasurer." 

The answer to the complalnt, which was very lengthy, pleaded, in substance, 
that the bonds to which the coupons In suit were attached had been issued in 
an attempt to fund a pretended floatlng indebtedness of the county of Gunni- 
son, whlch was evidenced by county warrants; that said floatlng indebtedness 
was contracted under, and subject to the provisions of, section 6, art. 11, of 
the constitution of Colorado (Laws Colo. 1877, p. 62); that when said indebted- 
ness was contracted and sald warranta were Issued the county of Gunnison 
Already had an outstanding Indebtedness exceedlng $6. per $1,000 of the assessed 
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valuatlon of the property In the county, exclusive of debta contracte^ before 
the adoption of the constitution, and exclusive of debts contracted for erectlng 
public buildings and In maklng and repalrlng roads and bridges; that the In- 
debtedness to fund whlch said bonds had been Issued when such indebtedness 
was created, or pretended to be created, was In excess of the amount of lawful 
Indebtedness which could be created by the county of Gunnlson under the pro- 
visions of section 6, art. 11, of the constitution of the state; and that the bonds 
issued to fund warrants representing such illégal Indebtedness were themselves 
whoUy illégal and vold. 

. The act of February 21, 1881, referred to In the foregolng bond, contained, 
among others, the foUowlng provision: "Section 1. It shall be the duty of the 
county commissioners of any county having a floating Indebtedness exceeding 
ten thousand dollars, upon the pétition of fif ty of the electors of said countles 
[county] who shall bave paid taxes upon property assessed to them in said county 
in the preceding year, to publish for the perlod of thirty days in a newspaper 
publlshed wlthin said county, a notice requesting the holders of the warrants of 
such county to submit In wrlting to the board of county commissioners, within 
thirty days from the date of the flrst publication of such notice, a statement of 
the amount of the warrants of such county which they will exchange at par, 
and accrued Interest, for the bonds of such county, to be issued under the pro- 
visions of this act, taiîlng such bonds at par. It shall be the duty of such board 
of county commissioners at the next gênerai élection occurrlng af ter the expira- 
tion of thirty days from the date of the flrst publication of the notice af oremen- 
tioned upon the pétition of flfty of the electors of such county who shall hâve 
paid taxes upon propeity assessed to them in said county in the preceding year, 
to submit to the vote of the qualifîed electors of such county who shall hâve 
paid taxes on property assessed to them In said county in the preceding year, 
the question whether the board of county commissioners shall issue bonds of 
such coimty under the provisions of thls act, "in exchange at par for the war- 
rants of such county, Issued prior to the date of the flrst publication of the afore- 
. said notice; or they may submit such question at a spécial élection, which they 
are hereby empowered to call for that purpose at any time after the expiration 
of thirty days from the date of the flrst publication of the notice aforementloned. 
on the pétition of flfty qualifled electors as aforesaid; and they shall publish 
for the perlod of at least thirty days immedlately preceding such gênerai or 
spécial élection. In some newspaper publlshed within such county, a notice that 
such question wlU be submltted to the duly qualifled electors as aforesaid, at 
such élection. The county treasurer of such county shall malie out and cause 
to be delivered to the judges of élection in eaeh élection precinct in the county, 
prior to the said élection, a certified list of the taxpayers In such county who 
shall bave paid taxes upon property assessed to them in such county in the 
preceding year; and no persqn shall vote upon the question of the fundlng of 
the county indebtedness, unless hls name shall appear upon such list, nor unless 
he shall hâve paid ail county taxes assessed against him In such county in the 
preceding year. If a majority of the votes lawfuUy cast upon the question of 
such fundlng of the floating county Indebtedness, shall be for the fundlng of 
such Indebtedness, the board of county commissioners may issue to any person 
or corporation holding any county warrant or warrants issued prior to the date 
of the flrst publication of the aforementloned notice, coupon bonds of such 
county in exchange therefor at par. No bonds shall be issued of less dénomina- 
tion than one hundred dollars, and if Issued for a greater amount, then for 
some multiple of that sum, and the rate of interest shall net exceed eight per 
cent, per annum. The interest to be paid semlannually at the offlce of the 
county treasurer, or in the city of .New York, at the option of the holders there- 
of. Such bonds to be payable at the pleasure of the county after ten years 
from the date of their issuance, but absolutely due and payable twenty years 
after date of issue. The whole amount -of bonds Issued under this act shall 
not exceed the sum of the county indebtedness at the date of the flrst publica- 
tion of the aforementloned notice, and the amount shall be determlned by the 
county commissioners, and a certificate made of the same and made a part 
of the records of the county; and any bond Issued in excess of said sum 
shall be null and vold; and ail bonds issued under the provisions of this act 
shall be registered in the olHce of the state audltor, to whom a fee of ten cents 
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ehall be pald for recordlng each bond." Laws Colo. 1881, pp. S5-87. Section 
6, art. 11, of the constitution of Colorado, referred to In the defendant's 
answer, is as foUows: "No county shall contract any debt by loan in any form, 
except for the purpose of erectlng necessary public buildings, making or rei)air- 
Ing public roads and bridges; and such indebtedness eontracted In any one 
year shall not exceed the rates upon taxable property in such county, followlng 
to-wlt: Counties in which the assessed valuation of taxable property shall ex- 
ceed flve millions of dollars, one dollar and fifty cents on each thousand dol- 
lars thereof. Counties in which such valuation shall be less than flve milUons 
of dollars, three dollars on each thousand dollars thereof. And the aggregate 
amount of Indebtedness of any county for ail porposes, exclusive of debts 
eontracted before the adoption of thls constitution, shall not at any time ex- 
ceed twice the amount above herein limited, unless when In manner provided 
by law, the question of incurring such debt shall, at a gênerai élection, be 
submitted to such of the qualifled electors of such county, as in the year last 
preceding such élection, shall hâve paid a tax upon property assessed to them 
in such county, and a majority of those voting thereon shall vote In favor of 
incurring the debt; but the bonds, if any be issued therefor, shall not run less 
than ten years, and the aggregate amount of debt so eontracted shall not at 
any time exceed twice the rate upon the valuation last herein mentioned; pro- 
vided that this section shall not apply to counties havlng a valuation of less 
than one million of dollars." Laws Colo. 1877, p. 62. 

The case was trled to a jury, and at the conclusion of the trial the court 
directed a verdict for the défendant. To reverse the judgment entered on such 
verdict, the plaintiff below sued out a wrlt of error. 

H. B. Johnson and E. F. Richardson (Willard Teller was with them 
on the brief), for plaintiff in error. 

0. S. Thomas and T. C. Brown (J. R. Hinkle, W. H. Bryant, and 
H. H: Lee were with them on the brief), for défendant in error. 

Before SAISTBORN and THAYER, Circuit Judges, and LOCHREN, 
IMstrict Judge. 

THAYER, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

Inasmuch as the bill of exceptions fails to show that it contains ail 
the évidence which was produceà at the trial of the case, the point is 
well made, in behalf of the défendant, that the action of the lower 
court in directing a verdict for the défendant cannot be reviewed. 
Nor can any of the exceptions which were taken to the charge be re- 
viewed, for, while the charge was somewhat lengthy, yet, as it con- 
cluded with a peremptory direction to the jury to return a verdict for 
the défendant, it must be treated by this court precisely as it would 
hâve been had the trial court, without any explanation of its views, 
simply directed a finding for the défendant. When a peremptory 
instruction is given, either in favor of the plaintiff or the défendant, 
the only question with respect to the charge which is open for consid- 
ération by an appellate tribunal is whether the direction to flnd for 
the one party or the other, when considered in the light of the plead- 
ings and ail the évidence, was right; and, if the bill of exceptions fails 
to disclose that it contains ail the évidence, that question, for obvions 
reasons, cannot be noticed. Tavlor-Craig Corp. v. Hage, 32 U. S. 
App. 548, 16 C. C. A. 339, and 69 Fed. 581; Association v. Robinson, 
36 U. S. App. 690, 20 C. C. A. 262, and 74 Fed. 10. 

Tt résulta from this view that the only question which can be con- 
sidered on the présent record is whether errors were committed in the 
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admission or exclusion of testimony. The flrst errer of thîs sort 
which is assigned and argued consista in the action of the trial court 
in admitting in évidence tlie assessment lists of tàe county of Gunni- 
son for the years 1880, 1881, and 1882, which were ofifered by the de- 
fendant. An examination of the record shows, however, that, while 
thèse assessment lists were objected to generally for immateriality 
when they were offered, yet no exception was saved when they were 
admitted. For this reason the objection to the assessment lists was 
waived, and cannot be noticed. 

In addition to the assessment lists last mentioned, the défendant 
county also offered in évidence three statements purporting to be 
financial statements of Gunnison county, Colo., for the six months 
ending, respectively, on December 31, 1881, June 30, 1882, and Decem- 
ber 30, 1882. To each of the aforesaid statements was appended a cer- 
tificate of the board of county commissioners to the eflect that it was 
a true, full, and correct statement of the financial condition of Gunni- 
son county for the period which the statement purported to cover. 
Each statement, when offered in évidence, also bore a certiflcate, made 
by the county clerk of Gunnison county under his hand and seal, to 
the effect that the aforesaid statement was a full, true, and correct 
copy of the financial statement of Gunnison county for the period 
which it purported to cover, as the same appeared "in the records of 
Gunnison county, in Book of Statements," at certain designated pages. 
Thèse statements showed the total indebtedness of Gunnison county, 
consisting of bonds and warrants, to hâve been as follows: On De- 
cember 31, 1881, 177,559.01; on June 30, 1882, $118,691.49; and on 
December 30, 1882, |284,763.05. They also showed on what ac- 
count debts had been incurred by the county during the period covered 
thereby, and the names of many persons and firms in whose favor 
warrants had been drawn. The financial statements in question seem 
to hâve been prepared by the board of county commissioners for the 
purpose of complying with section 30 of an act passed by the légis- 
lature of the State of Colorado on March 24, 1877, entitled "An act 
concerning counties, county ofBcers and county government, and 
repealing laws on thèse subjects." laws Colo. 1877, pp. 218, 237. 
The thirtieth section of said act, in substance, required the varions 
boards of county commissioners throughout the state to make semi- 
annual financial statements at their regular sessions in January and 
July of each year, showing, among other things, the total indebted- 
ness of their respective counties at such periods, of what the indebted- 
ness consisted, and the rate of interest paid thereon, which statements 
were required to be entered of record by the clerk of the county board 
in a book kept for that purpose, and to be published in some weekly pa- 
per,orto be posted in three conspicuous places in the county, if no news- 
paper was published therein. Another document which was offered in 
évidence by the défendant was a duly-certified copy of the record of 
proceedings of the board of county commissioners of Gunnison county. 
which had been taken under the act of February 21, 1881, quoted in 
the statement, by virtue of which proceedings certain floating indebt- 
edness of the county had been funded, and the bonds in controversy 
had been issued. Thèse proceedings contained, among other things, 
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a certiflcate made bj the board of county commissioners showing that 
the floating indebtedness of the county of Gunnison was $174,115-29 
on August 21, 1882, when the flrst publication was made of the notice 
to warrant holders which was required to be given by the provisions of 
said act. The plaintiff objected to the admission of the flnancial 
statements and the record of the proceedings of the board, but they 
were admitted in évidence over such objection, and an exception was 
duly saved to their admission. This exception présents the question 
of chief importance which arises upon the record. We are con- 
strained to hold that the flnancial statements to which référence bas 
been made were not admissible in évidence against an innocent pur- 
chaser for value, before maturity, of funding bonds containing such 
récitals as those contained in the bonds in controversy. The funding 
act of February 21, 1881, made it the duty of the boafd of county com- 
missioners to détermine the amount of the county indebtedness, and 
make a certiflcate thereof, and spread the same upon the records of the 
county, as one of the initial steps towards an issuance of funding 
bonds. The record discloses that such a détermination was made 
and duly entered of reqord before the bonds in controversy were 
issued; and, such détermination having been made by the board of 
county commissioners in obédience to the mandate of the statute, 
it is certainly entitled to as much crédit as the semiannual statements 
made by the same board in pursuance of the provisions of the act of 
March 24, 1877. Indeed, when it is borne in mind that the board 
was required to détermine the true amount of the county debt, as 
of the date of the flrst publication of the notice to warrant holders, 
if the county proposed to issue funding bonds, and when it is also 
borne in mind that the indebtedness of the county was liable to great 
fluctuations between the dates of the several semiannual statements, 
it is fair to présume that the statement of the total county debt for 
which provision was made in the funding act was the only authentic 
statement of such indebtedness which the législature intended should 
be consulted, either by warrant holders, or other persons who might 
be concerned in the issuance of funding bonds. In the case of Sut- 
liff V. Commissioners, 147 U. 8. 230, 13 Sup. Ct. 318, it was held that 
a purchaser of bonds issued by a county of Colorado under section 21 
of the act of March 24, 1877, supra, was charged with the duty of 
examining statements of tbe flnancial condition of the county which 
had been made by the board of county commissioners pur suant to 
section 30 of the same act, notwithstanding a récital contained in the 
bonds "that ail the provisions of said act hâve been fully complied 
with by the proper offlcers in the issuing of this bond." But the two 
cases — the one at bar and that case — are not parallel, in this: that 
the bonds involved in the présent suit were not issued under the act 
of March 24, 1877, but under an act which, in the very flrst section 
conferring the power to issue funding bonds, also made provision for 
a judicial détermination of the amount of the county indebtedness, 
before such bonds were issued, and also required such détermination 
to be made as of the date of the proposed issue. We do not under- 
stand tbe décision in the Sutliff Case to go to the extent of holding 
that a bond purchaser must, at his péril, examine every record of 
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oounty indebtedness which has been made by county officiais, pur- 
Buant to the provisions of a statute, with a view of satisfying himself 
that the constitutional limit of indebtedness has not been exceeded. 
Even if such is the mie where, in cases like the Sutliff Case, the bonds 
do not contain an express récital that the issue does not exceed the 
constitutional limit, yet it ought not to be applied to a case like the 
one in hand, where the bonds do contain a certiflcate "that the total 
amount of this issue does not exceed the limit prescribed by the con- 
stitution of the state of Colorado." When, as in the présent case, it 
appears that there are two acts, passed at différent times, each mak- 
ing provision for an officiai statement of the county indebtedness to 
be made at différent times, one of which statements is required to be 
made with express référence to an issue of bonds, and as one of the 
preliminary steps to that end, we think it is reasonable to conclude 
that a purchaser of the bonds is, at most, only charged with the duty 
of examining the latter statement. If a discrepancy exists between 
the two statements, it is clear, we think, that that statement should 
govern and control which was made with express référence to an issue 
of bonds, and presumably for the information of the bondholder, and 
that the bondholder should only be charged with the duty of examin- 
ing the statement on which he has a right to rely. 

It is contended on the part of the plaintiff that a purchaser of the 
funding bonds in controversy, in view of the récitals therein contained, 
was not even chargeable with notice of the certiflcate made by the 
board of county commissioners, showing the county indebtedness on 
August 21, 1882, to hâve been $174,115.29; but we hâve not found it 
necessary to consider that proposition, and shall express no opinion 
thereon. It may be conceded, though not decided, that a purchaser 
of the bonds in question was affected with notice of ail the facts dis- 
closed by the record of the proceedings of the board which culminated 
in the issuance of the bonds; but, notwithstanding this concession, 
we are of opinion that the record made by the board of county 
commissioners disclosed no facts rendering the bonds void in the 
hands of an innocent purchaser for value. Thèse bonds contained a 
récital, heretofore quoted, to the effect that the amount issued did not 
exceed the constitutional limit of indebtedness; and the certiflcate 
made by the board, showing the total county indebtedness, as of Au- 
gust 21, 1882, did not prétend to state -ïchen that indebtedness was 
created. Moreover, the bonds on their face purported to be funding 
bonds issued "for valid floating indebtedness," which would not 
croate a new debt, assuming the warrants for which they were issued 
to hâve been valid, but would simply change the form of an existing 
indebtedness. In re State Bonds (Me.) 18 Atl. 291; Powell v. City of 
Madison, 107 Ind. 110, 8 N. E. 31; City of Los Angeles v. Teed (Cal.) 
44 Pac. 580; Commissioners of Marion County v. Commissioners of 
Harvey County, 26 Kan. 181, 201; Hotchkiss v. Marion, 12 Mont. 218, 
29 Pac. 821 ; Miller v. School Dist. ÎTo. 3 (Wyo.) 39 Pac. 879. A pur- 
chaser of the bonds, therefore, who examined one of them, or the 
whole issue, for that matter, in the light of the constitutional provision 
and the certiflcate made by the board, would hâve been unable to say 
that the aforesaid récital was false, and that the bonds were void, for 
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the reason that the entire debt certified to by the board might hâve 
been created before the assessed value of county property reached the 
$1,000,000 mark, until which time there were no restrictions upon the 
power of the county to contract debts. If, upon any theory, the 
bonds might be valid notwithstanding the fact that the county debt 
was $174,115.29 on August 21, 1882, a purchaser of the bonds was en- 
titled to présume that such was the fact, that the récitals were true, 
and that the constitution had not been violated. National Life Ins. 
Co. V. Board of Education, 27 U, S. App. 244, 10 C, C. A. 637, and 62 
Fed. 778, and cases there cited; Ghaffee Co. v. Potter, 142 U. S. 355, 
363, 364, 12 Sup. Ct. 216; Evansville v. Dennett, 161 U. S. 434, 443, 
16 Sup. et. 613. It results from this view of the case that, as against 
a bona flde holder of the funding bonds in controversy, the certified 
copy of the proceedings of the board of county commissioners, which 
was admitted in évidence, was at least immaterial testimony. 

Another item of proof which was admitted by the trial court over 
an objection duly made by the plaintiff consisted of three lists of 
county warrants which had been surrendered to the county by the 
owners and holders thereof when the ten funding bonds which are 
involved in the présent suit were issued. With référence to thèse 
lists, it is sufl3cient to say that on three occasions a large number of 
warrants appear to hâve been surrendered to the county in exchange 
for funding bonds, and that the bonds in suit, being Nos. 9 to 13, 
both inclusive, 63 to 66, both inclusive, and No. 98, formed a part of 
the three issues of bonds which had thus been put in circulation. 
It did not appear, however, that any particular warrants had been 
exchanged for any particular bond, but that a large number of war- 
rants — in one instance, warrants amounting to $49,896 — had been 
exchanged for an équivalent sum in bonds. This testimony appears 
to hâve been offered for the purpose of showing, by the production of 
the warrants and an examination of their dates, that the indebtedness 
represented by the funding bonds in suit had been created after the 
constitutional inhibition against contracting debts beyond a certain 
amount had become applicable to Gunnison county, by reason of its 
assessed valuation having reached an amount exceeding Î1,000,000. 
That limit appears to hâve been attained for the flrst time by the 
assessment made for the year 1881. It follows from the views which 
we hâve heretofore expressed that the lists of warrants in question 
were inadmissible, against a bona flde purchaser of bonds, to contra- 
dict and overcome the récitals which the bonds in controversy con- 
tain. A purchaser of such securities for value, in the open market, 
can neither be expected nor required to examine the warrants issued 
for the original indebtedness, with a view of ascertaining when the 
debt was contracted, especially when the bonds contain such explicit 
représentations as the bonds in suit contain. No case, we believe, 
has ever imposed a burden of that kind upon the bondholder. 

We hâve thus far considered the admissibility of the foregoing testi- 
mony from the standpoint occupied by an innocent purchaser of the 
bonds for value, and before maturity; but, as the question is raised 
whether the plaintiff corporation is armed with the rights of a bona 
fide holder as to any of the bonds in suit, it becomes necessary to 
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notice that contention. The testimony contained in the présent rec- 
ord. Bhows, we think, without contradiction, that the plaintifl was a 
bona flde holder, when the suit was brought, of at least flve of the 
bonds which are involved in the présent controversy, because it holds 
the title of Joseph Stanley, who was himself an innocent purchaser of 
said bonds, before maturity, for the price of 98 cents on the dollar, 
ïhe rights which Stanley acquired by virtue of such purchase inure 
to the plaintifE, by virtue of its purchase of the bonds from Stanley in 
June, 1892, and this without référence to any knowledge which the 
plaintifl naay hâve had at the latter date aflecting the validity of the 
securities. A bona flde holder of commercial paper is entitled to 
transfer to a third party ail the rights with which he is vested, and the 
title so acquired by his indorsee cannot be affected by proof that the 
indorsee was acquainted with the défenses existing against the paper. 
Commissioners v. Clark, 94 U. S. 278, 286; Hill v. Scotland Co., 34 Fed. 
208; Daniel, Neg. Inst. § 803, and cases there cited. The rights of 
the plaintiff with respect to the remaining flve bonds, which it also 
purchased from Stanley, may be différent, as Stanley appears to hâve 
received the remaining flve bonds direct from the county of Grunnison, 
in exchange for warrants which he owned and held, instead of pur- 
chasing the bonds in the open market. Whether the plaintifl ac- 
quired the last-mentioned bonds under circumstances which consti- 
tute it a bona flde holder is a question which may require the con- 
sidération of a jury, and we shall not undertake to décide it on the 
facts preserved in the présent record. The testimony above con- 
sidered appears to hâve been admitted by the trial court on the as- 
sumption that it was compétent, even as against a bona flde pur- 
chaser of funding bonds, for the purpose of impeaching the bonds; 
and, as we cannot concur in that view, the judgment of the circuit 
court must be reversed, and the cause remanded for a new trial. It 
is so ordered. 



WBAVBB V. NORWAT TACK CO. 

(Circuit Court, B. D. Pennsylvania. September 15, 1896.) 

1. Implibd Contkacts— Patents— Purchabbb prom Licbnbbb. 

Where one purchases machines from a licensee of a patent aad proceeds 
to use the same with knowledge of the tacts and after notice from the 
owner of the patent that If he does so he wlU be held liable to malie com- 
pensation for such use, an action may be brought by the owner of the 
patent upon an Implied contract to recover such compensation. 

a. FEDERAL Courts— JURISDICTIONAL, Amount. 

Where an action is brought upon a single agreement based upon the use 
of three distinct patents, It Is uulmportant for the purpose of glving juris- 
diction of the suit that the sum claimed to be due on any one of the pat- 
ents does not exeeed $2,000, provjded that the total sum claimed upon ail 
three patents does. 

This was an action of assumpsit in which the plaintiff's statement 
of claim disclosed the foUowing state of facts: 

The plalntifî belng the owner of three patent rights for improvements in the 
manufacture and bluing of taclss entered into an agreement with the Penn- 
sylvania Tack Works, whereby he sold to that Company the rlght to emploj 
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the deTlces and processes speclfled In Ms patents In considération of the pay- 
ment to Mm of a certain yearly royalty for the use of each patent. Thls agree- 
ment was carrled ont untfl the dissolution of the Pennsylvania Tack Works In 
1886. In 1801 the défendant Company came Into possession of the former 
plant of the Pennsylvania Tack Works, which at that tlme contained various 
devices, built In accordanee with the speclflcatlons of the three patents belong- 
Ing to the plaintifC. The plalntifC Informed the défendant of hls rights con- 
ceming the same and gave the défendant notice that If It employed thèse 
devices the plaintiff would consider that it accepted the same terms as those 
which had existed between him and the Pennsylvania Tack Works prior to 
Its dissolution. The défendant continued to employ the devices and processes 
referred to, and the plaintiff brought suit to recover $3,218.02, belng a sum 
equal to the amount of the royalties which the plaintifC would hâve been enti- 
tled to receive for the use of the three patents under tlie agreement previously 
exlsting between him and the Pennsylvania Tack Works. 

To this statement a demurrer was taken by the défendant on the 
ground that: 

(1) The statement did not aver that there was any contract actually entered 
Into between the parties nor any faets from which such a contract might be 
Implled; (2) it did not disclose any facts tending to show any llabillty on the 
part of the défendant for the alleged contract or engagement of the Pennsyl- 
vania Tack Works; and (3) since it appeared from the statement that eaeh of 
the three distinct causes of action involved an amount of less than $2,000 In 
value thls court had no jurlsdictlon of the subject-matter. 

Ingham & Newitt, for plaintiff. 
Hector T. Fenton, for défendant 

BUTLER, District Judge. As the court' understands the plain- 
tiff's statement the demurrer cannot be sustained. The suit is found- 
ed on an alleged implied contract for the use of several machines 
covered by distinct patents. The défendant was not a licensee; but 
having purchased the machines from one who was, he proceeded to 
use them with knowledge of the facts and after expressed notice, 
that if he did so he would be held liable to make compensation for 
such use. The référence in the statement to contracts with the for- 
mer licensee and to the notice, is made by way of inducement, and to 
strengthen, the implication in favor of the contract sued upon. This 
latter contract is similar in ail respects to such as arise where one 
uses a patented machine without authority and with knowledge of 
the facts. I do not think the statement is liable to any other con- 
struction than that just stated. That the plaintiff so understands it, 
is made plain by the foUowing language taken from his brief : 

"The contracts between the plaintiff and the Pennsylvania Tack Works are 
not the foundatlon of the claim against the défendant but are set up as in- 
ducement only." 

In the defendant's brief it is said: 

"If the défendant used the machine and If the pataita arc valid the plaintiff 
may bave a right of action for the infringement In which the measure of dam- 
ages would perhaps be the llcense price pald by the Pennsylvania Tack Works 
or other Ucensees if there are any, but it is obvions on reading the statement 
that no facts are alleged from which a contract can be Implied." 

We think the cause of action set out is substantially the one just 
described and that ail facts necessary to justify an implication of a 
contract to pay for the use are sufflciently averred. The claim is not 
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upon seyeral contracts but a single one based upon the circumstan- 
ces attending the use of the geveral machines. Under the laws of 
this State, and the practice hère, it would probably be unimportant 
if the suit embraced several of such contracts; and if in such case 
the sum claimed aggregated $2,000 the défendant could not object to 
the jurisdiction selected. 



LAUGHLIN ▼. ATLANTIC OITX R. OO. et aL 

(Circuit Court, E. D. Pennsylvanla. December 29, 1896.) 

JoiNDBR OF Actions— Joint Nbgwgence — Rait.roads. 

An action will lie agalnst two railroad companies jolntly for an injury 
to a passenger in a train of one of them when occasloned by a collision 
of that train with a train of the other. 

T. J. Shoyer, for plaintiff. 

David W. Sellers, for défendant West Jersey & S. B. Ca 

Gavin W. Hart, for défendant Atlantic Oity E. Co. 

DALLAS, Circuit Judge. The défendant the West Jersey & 
Seashore Eailroad Company demurs to the plaintiff's statement of 
claim, and assigna for cause "that it does not appear therefrom that 
there was any joint duty of the défendants to the plaintiff." The 
statement of claim is as follows: > 

"The above-named plaintiff, Harry Laughlln, a citizen of the state of Penn- 
sylvanla, seeks to recover from the above-named défendants, the Atlantic City 
Hailrbad Company and the West Jersey & Seashore Railroad Company, the 
Bum of $25,000 upon the cause of action of which the folio wing Is a statement: 
The above-named défendant the Atlantic City Eailroad Company Is a corpora- 
tion of the State of New Jersey, doing business by earrylng pas«engers for 
hire In cars drawn by locomotives propelled by steam through the state of 
New Jersey. The West Jersey & Seashore Railroad Company Is also a cor- 
poration of tlie state of New Jersey, engagea in the same business and con- 
ducted in the same manner, and In said state. That in earrylng on their busi- 
ness a» aforesaid both of the above-named défendant companies ran and oper- 
ated trains of cars from Camden to Atlantic Oity, in the state of New Jersey. 
It was and became the duty of both of the said défendants, In the opération 
and conduct of their said trains aforesaid, through thelr agents and servants, 
that passengers In their respective trains should sufCer no injury in the trains 
of said défendant companies. That, notwithstanding thelr duty in this behalf, 
on the SOth day of July, A. D. 1896, the said défendant companies, through 
their agents and servants, ran and conducted their trains In a negMgent and 
careless manner, as follows, to wlt: On the day and year aforesaid the above- 
named plaintiff, Harry Laughlln, was lawfuUy ridlng on the train operated 
and controlled by the défendant company the Atlantic City Railroad Company, 
and rode from Camden to Atlantic City, which was known as the '5:40 Ex- 
press from PMladelphia.' That when said train arrived, a little before 7 
o'clock, at the 'Meadows,' adjacent to Atlantic City, where the tracks of the 
West Jersey & Seashore Railroad Oempany Intersect the tracks of the Atlantic 
Cdty Railroad Company, the train of the said Atlantic City Railroad Company, 
through Its agents and servants, to wit, the engineer, ran Into, agalnst, and 
upon a certain train operated by the West Jersey & Seashore Railroad Com- 
pany, the other of said défendants. That on the day and year aforesaid, at 
the place aforesaid, the défendant company, the West Jersey & Seashore Rail- 
road Company, through its agents and servants, ran into and agalnst the train 
of the Atlantic City Railroad Company, in which this plaintiff was riding, 
That both of said trains were running at an unlawful rate of speed, and un- 
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la-wfully attempted to cross the traeks of the other défendant company, at the 
Intersection aforesald, without glving to the other the proper notice and wam- 
Ing, wMch It was thelr respective duties to do. That by vlrtue of the terrifie 
force and violence of sald collision this plaintiff was thrown violently against 
the back of the seat of the car In vchich he was ridlng, whereby he suffered 
Injury to hls spine and other parts of his body, and haB suffered great pain 
and agony; as a resuit therefrom has been unable to foUow his usual occupa- 
tion, and has been permanently disabled, and has suffered damages in the 
sum of $25,000. Wherefore he brings tWs suit." 

The demurrer cannot be sustained. "Where more than one per- 
son is concerned in the commission of a wrong, the person wronged 
has his remedy against ail, or any one or more, of them, at his 
choice." See Webb, Pol. Torts, p. SfôO, and note, in which the Ameri- 
can authorities are cited. . The learned counsel of the demurrant has 
referred to three Pennsylvania cases, which might lend some support 
to his position, but for the fact that, in a more récent one, in which 
the material facts are quite analogous to those hère presented, the 
suprême court of that state seems to hâve entertained no doubt that 
an action will lie against two companies jointly for injury to a passen- 
ger in a car of one of them, when occasioned by a collision of that car 
with a train of the other of them. Downey v. Eailroad, 161 Pa. St. 
588, 29 Atl. 126; Colegrove v. Eailroad Co., 20 N. Y. 492; The 
Atlas, 93 U. S. 30^315. The doctrine of Thorogood v. Bryan, 8 
G. B. 115, as to the identification of the passenger with his carrier, 
was long since exploded in England, and has been repeatedly repudi- 
ated by our courts. 

The demurrer is overruled, with leave to plead in eight daya. 



ST. ONGH T. WESTOHESTBR FIRE INS. OO. 
(Circuit Court, D. Ehode Island. May 5, 1897.) 

1. FiBB InSCKANCE — WaITBH OP FoRFEITOKB — ESTOPPEL. 

A prlor forfelture of a flre Insurance policy Is not walved where an agent 
of the Insurer, after a loss, indorses on the policy an agreement assuming 
llabillty for future losses, slnce such Indorsement does not induce any ac- 
tion of the policy holder aflectlng hls rights, and therefore cannot operate 
by way of estoppel. 

2. Plbading— Argumbntativb Denial. 

An argumentatlve denial of the allégation of a rejoinder amounts to a 
simple traverse only, and must conclude as such. 

Dexter B. Potter, for plaintiff. 
Comstock & Gardner, for défendant. 

BBOWN, District Judge. This is an action on a flre insurance 
policy issued by the défendant to the plaintiff September 3, 1893, 
upon a stock of merchandise and flxtures in plaintifE's shop, par- 
tially destroyed by fire on June 5, 1894. A décision upon the de- 
murrers now before the court requires the assumption of the fol- 
lowing state of facts: Before the date of the loss, the plaintiff, 
to whom the policy was originally issued, with the consent of the 
company, assigned the policy to one Bouvier, together with the prop- 
erty covered thereby. Prior to the loss. Bouvier, without the knowl- 
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edge or assent of the défendant, reassigned the policy to the plain- 
tiff, and reconveyed to him the insured groperty. The policy stip- 
ulated that, unless otherwise provided by agreement indorsed there- 
on or added thereto^ it should be void if any change, other than by 
the death of the insured, toôk place in the interest, title, or pos- 
session of the insured property. Subsequently, on June 5, 1894, the 
loss occurred, and plaintiïï gave to the company the notice required 
by the policy. The défendant refused or neglected to make pay- 
ment to the plaintifE. On July 10, 1894, more than a month after 
the loss, and at least 10 days after the plaintiff had made proof of 
claim, one W. A. Lester, an agent of the défendant corporation, 
made the following indorsement upon the policy: 

"Providence, R. I., July 10, 1894. 
"It Is understood and agreed that on and after date this policy will cover 
the wlthin-descrlbed property while contalned in flrst and second stories of 
wlthin-descrlbed building. Attached to and forming a part of policy No. 5,822. 

"Westchester Flre Insurance Co., 
"W. A. Lester, Agent" . 

By his fourth replication, the plaintiff, though confessing the un- 
authorized transfer to Bouvier, and the conditions of the policy 
making such transfer a forfeiture, claims that by the above indorse- 
ment the company acknowledged said policy to be in force be- 
tween the company and himself . In other words, that the indorse- 
ment not only waived the forfeiture, but transferred thé title from 
Bouvier to the plaintiff. Even were the indorsement a waiver of 
a prior forfeiture, the plaintiff, upon the state of facts set up in his 
replication, can hâve no cause of action, since he has averred the 
existence of a title in Bouvier; and the indorsement in no way re-, 
fers or relates to a change of title. The waiver, if one were made, 
was merely a confirmation of Bouvier's title, and not a transfer of 
it. But upon examining the terms of the indorsement it is man- 
ifest that it does not relate to a change, past or future, in the 
interest, title, or possession of the insured property, and therefore 
that it is not such an agreement as by the terms of the policy ia 
necessary to obviate a forfeiture. Neither can it be considered in 
the light of an independent agreement inconsistent with a déniai 
of liability for a prior loss. By the transfer from Bouvier the lia- 
bility of the company at once ceased, and did not exist at the date 
of loss. The company was under no liability whatever until July 
10, 1894, when, by the indorsement, it assumed a liability by ex- 
press language made entirely prospective. There is no ineonsist- 
ency between a déniai of the prior liability and this agreement to 
be liable in future. Neither from the terms nor from the substance 
of this agreement can an estoppel or waiver be inferred. The loss 
had already occurred, and the indorsement induced no action of the 
plaintiff at ail affecting his prior rights, if any, to compensation for 
that loss. In Insurance Co. v. Wolff, 95 U. S. 326, Mr. Justice Pield 
says: 

"The doctrine of waiver, as asserted against Insurance companies, is only 
another name for the doctrine of estoppel. It can only be involied where the 
condact of the companies has been such as to Induce action in reUance upon 
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It; and where ît would operate as a frand upon the assured If they were aften- 
■wards allô wed to dlsavow this conduct and énforce the conditions." 

The décision that thè indorsement effected no waiver or estop- 
pel of course disposes of the subordinate question of the authority 
of Lester to make a waiver. 

The fifth rejoinder allèges that Lester had no authority to make 
the indorsement. The surrejoinder avers that Lester was a gên- 
erai agent, and therefore had authority, and concludes with a vér- 
ification, This is merely an argumentative déniai of the alléga- 
tion of the rejoinder, and, amounting merely to a simple traverse, 
should hâve concluded to the country. 

The defendant's demurrers to the fourth replication and to the 
last surrejoinder must therefore be sustained. 



CRANE ELBVATOR OO. v. CLARK. 

(Circuit Court o( Appeals, Seventh Circuit. May 22, 1897.) 

No. S46. 

1. CONTBAcTs— Pebfohmancb TO Satispactiow op Abchitbct. 

When a contracter bas undertaken to do certain work to the satisfaction 
of an archltect, the détermination of the architect so constltuted an umpire 
is final and conclusive, and can be impeached only for fraud, collusion, or 
such gross mistake as ImpUes bad faith; but the parties hâve a rlght to 
the independeht and honest judgment of the umpire with respect to the 
matters submltted to hlm, and an arbitrary refusai to détermine the faet, 
or to accept performance, where the work has been in good faith perfonned, 
constitutes a fraud in law, availlng to dispense with the necessity for hls 
Judgment as a condition précèdent to the rlght of recovery by the contractor 
for the work done. 

& SaMK— EVIDBINCE— QUESTIOIf POR JUKT. 

Plaintiff agreed with défendant to construct elevators in a building, pay- 
ment thereof to be made when the plant should he in running order to the 
satisfaction of the architect. In an action to recover the priée of the ele- 
vators, there was évidence tending to show that the architect had sent a 
représentative to attend a test of the elevators, that they then worked 
properly, and the architect's représentative expressed hls entJre satisfaction 
with therd, but that the architect afterwards refused to give hls approval, 
stating no rëasons for so dolng, and no spécifie objections to the elevators, 
but only transmitting to the plaintiff a letter from the owner of the build- 
ing protestlng against the acceptance of the elevators. Eeld, that the ques- 
tion whether the architect exercised an Independent judgment as to the 
performance of the contract, or arbitrarily refused hls approval, should hâve 
been submltted to the jury. 

IL Same— Plhading and Proops. 

When a contractor sues in assumpslt to recover for work done under a 
contract requlrlng the approval of an umpire, hls déclaration containing a 
spécial eount alleglûg performance, and also the common counts, évidence 
may be glven under the latter of any faets dlspenslng with the necessity of 
the umplre's approval, and a recovery may be had thereon. 

In Error to the Circuit C5ourt of the United States for the Northerû 
District of Hlinois. ; 

This Is an action of assumpsit brought by Orane Blevator Company, the 

plaintiff in eiror, to recover the unpaid balance of the contract price for the 

fumishing and construction in a 12-story and basement building In the clty 

Of Chicago of three hlgh-pressure hydraullc passenger elevators. G. Bverett 

80 F.-45 
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Clark, the défendant In error, was the contracter for the construction of thc 
building for William D. Boyce, the owner. The déclaration contalned a 
spécial count settlng forth the contract with the plaintifE in error, which con- 
talned the following provision: "One-lialf of the contract price shall be paid 
when the eylinders are in permanent position; the balance when the plant la 
nmning to the satisfaction of the architect, and bas been accepted by him." 
The spécial count allèges performance of the contract, and that the "elevators, 
and each of them, were accepted by Henry Ives Oobb, the architect of sald 
building, and the agent of sald W. D. Boyce and of the défendant in that 
behalf ." The déclaration contained a spécial count upon an independent agree- 
ment for the use of certain steàm-belt freight elevators, touching whlch there 
was no contest, and also contained the common counts. The plea was the 
gênerai Issue. At the trial the plaintiff gave évidence tending to prove: The 
performance by it of the work specifled in the contract. That on the 24th 
day of October, 1893, the plant was tested to détermine whether the contract 
had been performed with référence to speed and load. This test was prear- 
ranged, the défendant (by hls agent) and the owner of the building being prés- 
ent. The architect was notifled of the test to be made, and was reque^ed 
to be présent or be represented at such test, and promised to be represented, 
and was represented by his assistant, C. J. Clark, who, after the conclusion 
of the test, then and there expressed his satisfaction; statlng that the test, as 
to capacity and the speed of the elevators, fulfllled every condition of the con- 
tract, and that he was perfectly satisfled with it. That, upon application to 
the architect for a certificate, he made no spécifie objection, but stated certain 
objections that had bee^ urged by the owner of the building. The défendant 
gave évidence tending to prove that in certain respects the contract had not been 
performed. The architect testifled that the elevators were not completed to 
hls satisfaction, and had not been accepted by hlm; that he declined to glve 
a eertiâcate "until the work was completed according to contract"; that he 
thought he gave some reasons, "as I usually do," but could not recall the rea- 
sons, if any, that he gave. He dld not, at the trial, glve any partieulars wherein 
the work was defective or incomplète. He stated that before the test he had 
observed that the elevators dld not start and stop properly, and were too noisy; 
that he Is not an expert with respect to elevators, and he does not state 
whether the failure to start and stop properly was owing to a defect in work- 
manship or in opération; that noise is incidental to the opération of ail ele- 
vators; that on the 31st day of October, 1893, he received from the owner, 
Mr. Boyce, a letter which states that he is informed that Mr. Oobb contem- 
plated aûceptance of the elevator plant, and states certain objections, and, 
closlng, ''I do most positively protest against the acceptance of the ele- 
vators in my name or in my behalf, and forbid you to do so." A copy of this 
letter he sent upon the following day to the plaintiff In error without com- 
ment The witness made this further statement: "I think it Is well to ex- 
plain my understanding of my position relative to this contract. 1 look upon 
myself as an arbiter between the two,— the owner and the contraetor. If 
the owner, Mr. Boyce, had agreed to accept thèse elevators in spite of the report 
of my inspector being that they were not satisfactory, he has a right to do it, 
and, as they both agrée that they shall be accepted, I hâve to accept them, 
because the two parties agrée." There was no évidence given of any report 
made by Mr. Clark to the architect, nor was the former called as a witness. 
There was also évidence tending to prove that after the test the owner, 
Mr. Boyce, took possession of the elevators and contracted for their opération; 
and évidence was given tending to the eftect that the objectlonable noise arose 
from the opération of an electric pump placed at the request of the owner, and 
oontrary to the advice of the plaintiff in error. 

At the conclusion *of the testlmony, and upon motion of the défendant, the 
court directed a verdict for the plaintifE in error to the amount of $1,218.07, 
the sum of certain undlsputed items, and refused to submlt to the jury the 
rlght of the plaintiff to recover the unpaid balance upon the contract, amount- 
ing to $8,832.50. The court, with respect thereto, instructed the jury as fol- 
io ws: "I regret that the vlew of the court as to the law applicable to the 
contract renders it impossible for the plaintifC to recover upon it in the présent 
form of action In this case. The contract that was entered Into between the 
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Orane people and Clark was a contract that, so far as any évidence before 
the court or jury goes to show, was délibéra tely and f airly and understandlngly 
entered into. It was stipulated in that contract tliat the last payment should 
not become due or payable until the elevators had been completed to the ap- 
proval of Henry Ives Cobb, a disinterested architect selected mutually by the 
parties to pass on that question,— until they had met his approval, and untll 
he had aceepted them. There Is no évidence in this case, gentlemen of the 
jury, that that condition of things bas happened, and, in the View the court 
talies of the law, there can be no recovery until that has, happened or bas been 
dlspensed with or walved, and there is no avennent in the plekdings In this 
case that there bas been any waiver. The suit Is a straight, square suit, 
alleglng on the port of the plalntilï that the contract bas been completed In 
ail its terms, and the proof shows that it bas not been. I do not say anything 
about the évidence as to whether or not the worli was such that Henry Ives 
Oobb ought to bave aceepted it or not. There might hâve been a recovery, 
under a proper state of the pleadings, if that had been the case, but that is 
not the condition of the pleadings hère. That is not the state of the case hère. 
The proof in this case is absolutely clear, wlthout any contradiction, to show 
that at least that term of the contract bas not been performed; and, in the 
judgment of the court, there can be no recovery under that contract, any more 
than. If I should exécute a note due in sixty days, a party could recover on It 
before the sixty days bave gone by." 

Henry W. Prouty, for plaintiif in error. 
Oyrus Bentley, for défendant in error. 

Before WOODS, JENKINS, and SHOWALTEE, Circuit Judges. 

JENKESTS, Circuit Judge (after stating the facts as above). The 
contract between the parties provided that one-half part of the con- 
tract price should be paid "when the plant is running to the satisfac- 
tion of the architect, and has been aceepted by him." This clearly 
constituted him the arbiter of disputes between the parties to the 
contract with respect to its performance. The gênerai doctrine is 
not disputed, that, when the payment of the contract price is condi- 
tioned upon the obtaining of the umpire's certiflcate, such certiflcate 
is a condition précèdent to the right of the contractor to recover the 
contract price. The question arises, however, in regard to the 
right of the contractor when he has speciflcally and in good faith per- 
formed his contract, and the umpire refuses to accept the work or to 
give the required certiflcate. The English and early American cases 
held to the doctrine that the completion of the work to the satis- 
faction and acceptance of the umpire, or the obtaining of his certifl- 
cate, is a necessary affirmative act of performance, and that the dé- 
cision of the umpire can be refuted only for fraud, collusion, or bad 
faith. The later décisions of the courts of some of the states, of 
which Thomas v. Fleury, 26 N. Y. 26; ISTolan v. Whitnev, 88 K Y. 
648; Weeks v.O'Brien, 141 N. Y. 199, 36 K E. 185; Chism v. Schip- 
per, 51 N. J. Law, 1, 16 Atl. 316, — are examples, hold to the doctrine 
that the architect, in his relation as umpire, is the agent of the party 
for whom the work is to be done and for whose beneflt the stipula- 
tion is made; that, when the work has been speciflcally and in good 
faith performed, a refusai to accept or to issue a certiflcate is unrea- 
sonable; and that a recovery may be had upon évidence other than 
the architect's certiflcate of performance. It is not necessary that 
we should »consider the numerous cases to which we hâve been re- 
ferred, and which are, perhaps, somewhat in antagonism, because 
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we are bound and precluded from independent judgmènt by the déci- 
sions of the suprême court.' Tlie earliest case upon the subject in 
that court is U. S. v. Robeson, 9 Pet. 319. There the government 
stipulated to pay under a charter party upon the certiflcate of thé 
officer commanding the men transported thereunder. A certiflcate 
was given, and payment made for the sum covered by the certiflcate, 
but recovery was sought for other service than that certifled to. It 
was ruled that the obtaining of the certiflcate was a condition 
précédent, the court observing with respect to the right of the con- 
tracter (page 327): 

"He Cannot compel the payment of the amount elalmed, unless he shall pro- 
cure the kind of évidence required by the contract, or show that, hy time or 
accident, he is unable to do so; and, as thls Was not done by the défendant in 
the district court, no évidence to prove the service, other than the certiflcates, 
should bave been admitted by the court. • * • Had the défendant proved 
that application had been made to the commanding offlcer for the proper cer- 
tiflcates, and that he refused to give them, it would hâve been proper to 
reçoive other évidence to establlsh the clp,im." 

The court treats the certiflcate as évidence of performance, which 
couJd be otherwise proven if time or accident prevented the obtaining 
of the certiflcate, or it had been refused upon application. The 
force of this décision is possibly somewhat impaired by the rulings in 
subséquent cases. Kililberg v. U. S., 97 U. S. 398; Sweeney v. U. S., 
109 U. S. 618, 3 Sup. et. 344; Eaiiroad Co. v. March, 114 U. S. 549, 
5 Sup. et. 1035; Eaiiroad Co, v. Price, 138 U. S. 185, 11 Sup. Ct 290; 
Railway Oo. v. Gordon, 151 U. S. 285, 14 Sup. Ot 343. The doctrine 
established by thèse cases is this: That, with respect to the subject- 
matter submitted to the umpire, his détermination is final and con- 
clusive; that it may be impeached only for fraud, collusion, or such 
gross mistake as would necessarily imply bad faith, or for a failure 
to exercise an honest judgment. This is also the rule of the state 
of Illinois, where this contract was made. Canal Trustées v, Lynch, 
5 Gilman, 521; McAuley v. Carter, 22 111, 53; Coey v, Lehman, 79 111, 
173; Fowier v. Deakman, 84 111. 130; Barney v, Giles, 120 El, 164, 
11 N, E, 206; Michaelis v. Wolf, 136 lïl. 68, 26 N, E. 384; Arnold v, 
Bournique, 144 111, 132, 33 N. E. 530; Gilmore v, Courtney, 158 ni, 
432, 41 N. E. 1023. The parties hâve, however, a right to demand 
that the umpire shall, with respect to every matter submitted to his 
détermination, exercise an independent and honest judgment, and 
that he shall not arbitrarily refuse to accept performance or to give 
a certiflcate. If the work bas been in good faith performed, it is 
his duty to accept; the fact of performance to be determined by him 
in the exercise of an independent, honest iudgment. But arbitrary 
refusai to détermine the fact, or arbitrary refusai to accept perform- 
ance, constitutes a fraud in the law, availing to dispense with the 
necessity of his judgment as a condition précèdent to the right of 
recovery by the contracter, 

We corne then to the question whether there was évidence hère 
of such action by the umpire that the question of the right of the 
plaintiff to recover the unpaid balance upon the contract should hâve 
been submitted to the jury. In the considération of this question, 
we must take that view of the testimony which is most favorable to 
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tbe contention of thé plaintifE in error, resolving ail inferences and 
doubts in its favor. The testimony of the plaintiff below tended to 
proYe the substantial performance of the work contemplated by the 
contracter, and that, upon a test made, the représentative of the um- 
pire had declared his full satisfaction with the work, and that every 
condition of the contract had been fulfilled. The only objections 
which the umpire stated upon the trial he had f ound to the work prior 
to the test were that the elevators did not start and stop properly, 
and were too noisy. Whether the imperfect starting or stoppage 
was owing to a defect in the construction, or to ignorant or unskiil- 
ful opération of them, is not stated. 'Nor does it appear that such ob- 
jection existed at and after the test. In regard to the objection of 
noise, it is to be obseired that the original spécification provided for 
a duplicate steam pump, and that the owner required the substitution 
of an electric pump and motor; that as early as the month of Jan- 
uary, 1893, the Crâne Elevator Company notifled the owner that 
it had ascertained that the electrical pumping plant was practicable 
only for small powers and for small plants, i.' e. -that an electric 
pumping plant for one or two elevators can be constructed with beit 
connection between the pump and the motor, but with larger plants, 
to pump against higher pressure, it is necessary to use gearing, 
which was liable to be noisy; and, if noise be objectionable, they 
recommended the use of the steam pump, and because, also, it was 
less expensive to operate, and would occupy less room. No answer 
being obtained to this communication, the défendant directed the 
plaintiff to put in the electric pump, which was done. Under thèse 
circumstances, if the noise complained of arose from the use of an 
electric pump, the plaintiff cannot be justlv held responsible for the 
noise, and it would he an arbitrary holding for the umpire to say the 
plaintiff should abate the noi^e. Thèse objections do not appear 
to hâve been urged after the test made. The architect fails to state 
any objection of his own to this plant. He contents himself with 
stating objections made by Mr. Boyce, the owner of the building, and 
to sending to the plaintiff in error, without comment, the instruc- 
tions of Mr. Boyce to him, forbidding the acceptance of the work; 
and thîB after his représentative, by his direction, had appeared at 
the test which was made, and subjected the plant to the various tests 
usually applied to détermine the suflSciency of the plant, and with 
which test his représentative had declared himself fully content and 
satisfled. There was a failure to produce the report of this repré- 
sentative, which should hâve stated spécifie objections, if any existed, 
and no such report was ever submitted to the plaintiff. The archi- 
tect does not seem to hâve exercised an independent judgment touch- 
ing the performance of the contract. He appears to hâve contented 
himself with forwarding the objections of the owner of the building, 
without judgment by him of the correctness of those objections. In- 
deed, he entertained an erroneous idea of his duty. He was not an 
arbiter between the owner of the building and the plaintiff. He 
was a judge between the plaintiff and the défendant, and it was 
his duty to investigate and to décide, with respect to the contract 
in question, whether its terms had been performed, and, failing in 
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performance, to point ont wherein there was failure to perform, or 
defective performance, that the plaintiff might bave opportunity to 
complète performance accordin^ to the terms of the coutract. Hère 
the plaintiff claims to hâve specifically performed. The plant waa 
delivered by the plaintiff to the person in custody and control of the 
building. The plant was taken possession of by the owner, bas 
been appropriated and enjoyed by him, and bas been operated by him 
in connection with the use of the building; and, although-the défend- 
ant was merely a contractor with the owner, such a delivery was ail 
the delivery that could hâve been made to the défendant, who had 
no right to retain it from the owner, and such delivery, accepted by 
the owner, absolved the défendant, and is, in effect, a delivery to 
him. Under such circumstances, there was hère a proper question 
for the jury, whether the refusai of the architect to détermine the 
question submitted to his judgment and to issue bis certiâcate, if 
there was such refusai, was not arbitrary. He had no right to con- 
tent himself with objections raised by the owner without investiga- 
tion and détermination by him of the correctness of those objec- 
tions. He had no right to remain passive. His duty was that of ac- 
tive judgment, not of passive acquiescence in the objections of the 
owner. His duty was that of impartial judgment between the par- 
ties, which was not fulfllled by an arbitrary refusai to judge, or by 
inaction, because of the owner's objections. It should not be per- 
mitted that one may prevent the payment of a debt for a plant which 
had been constructed in substantial accord with the provisions of 
the contract, if it had so been, and which had passed into the posses- 
sion of the owner of the building, and been operated by him, because 
of an arbitrary refusai of the architect to adjudge performance, or to 
déclare wherein performance was defective. In what has been said, 
we disclaim any expression of opinion upon the weight of the évi- 
dence, or of the conclusion to which the testimony should lead. We 
hâve gougbt only to state to what conclusion the jury might arrive 
upon the testimony produced, upon a considération of it most favor- 
able to the plaintiff in error. Viewed in that light, the plaintiff was 
entitled to the opinion of the jury upon the question involved, and it 
was error to withdraw the^ considération of the question, if the issues 
were so framed as to permit its présentation. 

The déclaration embraces a spécial count upon the contract, alleg- 
ing performance and the acceptance of the plant by the architect. 
It also embraces the common counts. The question arises whether 
it was permissible, under the common counts, to prove that there 
was either waiver of the condition précèdent, or a refusai by the 
architect to proceed to judgment, or to impeach his détermination 
or refusai to accept for fraud, collusion, or such gross mistake as 
would necessarily imply bad faith. It is undoubtedly the rule that 
the plaintiff must déclare specially, the contract continuing executory, 
but when it has been executed, and payment only remains, the plain- 
tiff may, at his élection, déclare specially or upon the common counts; 
and so, also, when the work contracted to be done was not performed 
within the stipulated time or in the stipulated manner, and yet waa 
bénéficiai to the défendant, and has been accepted and enjoyed by 
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him, the plaintifif cannot recover upon the contract, because he has 
departed from it, but may recover upon the common counts. Der- 
mott V. Jones, 2 Wall. 1; Taylor v. Renn, 79 111. 186. In Gatholic 
Bishop of Chicago v. Bauer, 62 III. 188, it was ruled that when full 
performance had been waived or been prevented, and the work to be 
performed had been accepted, recovery may be had for the contract 
price of the service performed, under indebitatus assumpsit. So, 
also, O'Brien v. Sexton, 140 111. 517, 30 N. E. 461. In Fowler v. Deak- 
man, 84 111. 130, the architect certified td the correctness of certain 
items, disallowing others, and by reason of claims for damages by 
the owners for delays, imperfect work, and loss of rent, declined to 
adjust the différences. This was held to absolve the contractor from 
further effort to procure the certiflcate; that, under a spécial count 
charging bad faith and collusion, the fact of the refusai of the archi- 
tect could not be proven, because there was no allégation of bad 
faith or of collusion, but that such évidence could be received under 
the common counts; the court observing: 

"It has always been held In our practJce that when a party has fuUy per- 
formed hls part of a written contract, and nothing remains to be done but 
for the other party to pay the money due under the contract, a recovery may 
be had under the common counts." 

We think the question ruled by the décision in that case. If there 
it was permissible to prove under the common counts that the con- 
tractor was absolved from performance of the condition précèdent of 
his contract, it must be equally allowable to prove any fact which 
would establish such absolution, whether it arises from waiver, ac- 
ceptance, appropriation and user, or from the wrongful action of 
the architect. In Hennessy v. Metzger, 152 Dl. 505, 38 N. E. 1058, 
the déclaration would seem to hâve embraced only the common 
counts, and the question whether the architect acted fraudulently 
and arbitrarily was deemed a question proper to be submitted un- 
der the issue, although the question of pleading would not seem to 
hâve been especially considered. The ruling in Bailroad Go. v. March, 
supra, is not opposed. There a gênerai demurrer was interposed to 
the whole, and to each count, of the déclaration, which embraced a 
spécial count upon the contract and a count of indebitatus assump- 
sit. The spécial count disclosing the condition précèdent of the cou- 
tract failed to set ont any certification by the engineer with respect 
to performance of the contract. The demurrer was overruled, and a 
J;rial was had, which resulted in a verdict and a judgment for the 
plaintiff. The suprême court reversed the judgment because of the 
détective spécial count. There is no suggestion that a recovery could 
not hâve been had under the gênerai indebitatus count, if perform- 
ance of the contract, and a valid excuse for not obtaining the en- 
gineer's certiflcate, had been shown. It is also to be observed that 
in the state of Illinois the common-law rule that a gênerai verdict 
and judgment upon spécial counts must be reversed if one of the 
counts be bad, has been changed by Eev. St. 111. c. 110, § 58, which pro 
vides that: 

"Whenever an entlre verdict shall be given on several counts the same shall 
not be set aside or reversed on the ground of any defective count, if one or 
more of the counts in the déclaration be sufflcient to sustain the verdict." Bond 
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y. Dustln, 112 U. S. 604-609, 5 Sup. Ct. 296; Santa Anna T. Frank, 113 U. S. 
339, 5 Sup. Ct. 536. 

If, therefore, the MarCh Case had arisen in the state of Elinois, a 
différent ruling would doubtless hâve been made. We hold, there- 
fore, that the évidence was receivable under the common counts of 
the déclaration. 

It is further to be observed that this contraet did not require any 
certiflcate from the architect. It was sufificient that the plant should 
run to his satisfaction, and that it be accepted by him. The spécial 
plea allèges such acceptance. Mr. Clark was the représentative of 
the architect in the construction of this building. In the conduct 
of his business, Mr. Cobb caJled in the assistance of others compétent 
to act for him. Mr. Clark was his représentative and assistant in 
the construction of this building. He was sent by Mr. Cobb to be 
présent at this test. It does not appear that he was an expert with 
respect to elevators, but Mr. Cobb déclares that he himself was not. 
The évidence of the plaintiff tended to show that the elevators ful- 
filled ail the tests applied or proper to be applied, and that Mr. Clark 
declared his full satisfaction with the work. In the absence of évi- 
dence showing that Mr. Clark made a written report of his inspec- 
tion, and because of the nonproduction of such report, and the failure 
to call Mr. Clark as a witness, we think the plaintiflf was entitled' 
to hâve the case submitted to the jury upon the question whether Mr. 
Cobb did liot in fact, through his représentative, accept the work. 
It is true, he déclares, when called for the défense, that he did not 
authorize Mr. Clark to accept it for him ; but he fails to state with 
what authority Mr. Clark was clothed, or for what purpose he repre- 
sented Mr. Oobb at the test. It is also true that the défendant was 
entitled to the personal judgment of Mr. Cobb upon this work, but it 
was a question for the jury whether that right was not waived by 
the défendant, who, being présent, made no objection to the délégation 
of authority by Mr. Oobb to Mr. Clark, or to the latter's assumption 
of authority and judgment. We are therefore of opinion that the 
question should hâve been submitted to the jury for its détermination, 
under the spécial plea, whether, notwithstanding his déniai, there 
was not in fact an actual acceptance of this work by Mr. Oobb, or 
by one authorized by him to act in the premises. The judgment is 
reversed and the cause remanded, with directions to the court below 
to award a new trial. 



THOMSON-HOUSTON ELECTRIC CO. V. OHIO BRASS CO. et al. 

(Circuit Court of Appeals, Sixth Circuit May 17, 1897.) 

Nos. 479. 480. 

1. Patents — Contribtjtort Infringemjbnt. 

One who makes and sells one élément of a patented comblnatlon, with 
the intention and for tlje purpose of bringing about its use in such a com- 
blnatlon, is guilty of contrlbutory Infringement, and is equally liable with 
him who in fact organizes the complète comblnation. 
a, Samb — Ihfbebkcb of Intbnt. 

One who makes articles whlch are oniy adapted to be used in a patented 
comblnatlon, and ofCers them for sale to the gênerai public, will be pre- 
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sumed to intend the natural conséquences of his acts, and will therefore 
be heU to Intend that they shall be used in the combination of tlie patent, 
and an injunction will be granted. 

8. Samb — Validity— Eaklibr Patent for Minor Impbovemï;nt8. 

The grantittg of a patent for mère improvements pending an earlier appli- 
cation for tlie broad invention does not invalidate a patent afterwards 
granted for the latter, though the éléments covered by its claims were de- 
scribed and illustrated, but not claimed, in the earlier patent; nor does 
this resuit in prolonging the monopoly In the broad Invention. 78 Fed. 
139, afflrmed. 

4 Samb— Electric Railwat Trolley Switchbs. 

The Van Depoele patent, No. 424,695, vrhich covers the pa.tentee's broad 
invention of improvements in suspended switches and traveling contacts 
for electric railways, is not Invalid because of the prior issuance of patent 
No. 397,451 to the «ame inventer, for certain improvements on the broad 
Invention. 

6. Samb— Appbals from Ordebs Qrantin9 Prbliminart Injunctions. 

On appeals from orders granting preUminary injunctions, the case Is 
ordinarily to be treated from the standpoint from vyhich they were viewed 
by the circuit court; and a décision on the merits by a drcuit court of 
another circuit, sustaining the patent, Is therefore usually of contrelllng 
weight on appeal, as In the court below. 

6. Same. 

The Van Depoele patent, No. 495,443, for improvements in suspended 
switches and traveling contacts for electric railways, -held, on appeal from 
an order granting a preliminary injunction, not to bo invalid because of 
the prior issuance to the same inventors of patent No. 424,695, coverlng 
Inventions of a similar character. 

Appeals from the Circuit Ck)urt of the United States for the North- 
ern District of Ohio. 

Thèse are appeals in two patent cases between the same parties, that présent 
questions of such a similar character that they were argued together, and 
may be properly disposed of in one opinion. The appeals are from orders of 
preliminary injunction made before a hearing upon the merits. The flrst case 
was a suit by the Thomson-Houston Electric Company to enjoin the alleged 
Infringement by the Ohio Brass Company of United States letters patent 
No. 424,695, for certain new and useful Improvements in suspended switches 
for electric railways, issued to Charles J. Van Depoele, April 1, 1890, and as- 
signed by mesne assignment to the complalnant below. A preliminary injunc- 
tion was issued against the making and selling by the défendant below of 
overhead conductor switches for electric railways for use in the combinations 
covered by the third, fourth, and eleventh claims of the patent. The second 
case was a suit by the same complainaat against the same défendant for an 
alleged Infringement of United States letters patent No. 495,443, issued to 
Charles J. Van Depoele, for new and useful improvements in suspended 
switches and traveling contacts for electric railways, and assigned by mesne 
assignments to the complalnant below. A preliminary injunction before the 
hearing on the merits was granted, enjoining the défendant from the manu- 
facture or sale of trolleys or trolley bases intended to be used in the sixth, 
seventh, eighth, twelfth, or sixteenth claims of said patent. It appeared In 
the flrst case that in a suit before Judge Coxe, In the Northern district of New 
York, the validlty of patent No. 424,695 was in issue, and the validity of the 
claims hère involved was sustained. 69 Fed. 257. The cause was car- 
ried to the circuit court of appeals for the Second circuit, and the order of 
injunction, so far as the claims hère Involved were concerned, was afflrmed, 
though the complalnant was required to enter a diselaimer as to certain other 
claims in the patent, to wit, the second, ninth, and tenth, which diselaimer 
was duly made and filed in the patent office. 18 C. O. A. 145, 71 Fed. 396. 
In the second case it appeared that the validity of patent No. 495,443 had been 
at issue in a cause heard upon its merits, and passed to final decree before 
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Judge Townsend, In the district of Connectieut, and that the claims of the 
patent hère involved were sustalned. 

There were two principal objections made In this court to the injunctions 
below. The first was that there was not any proof of actual infringement or 
of an intention to Infringe the combinations covered by the claims set forth 
in the orders of Injunctlon appealed from. The second objection was that the 
patents Nos. 424,695 and 495,443 were both void, the latter because the for- 
mer, a patent of earlier issue, was for the same invention, and the former 
tiecause patent No. 397,451, a still earlier patent issued to the same patentée, 
covered and was also for the same Invention. Upon the first objection in the 
two cases, the évidence was substantially the same. The claims in both pat- 
snts covered combinations of parts used in an electric Street railway in which 
the tracli:, the car, the overhead conductor, and switches, and the trolley or 
contact device formed éléments. The charge of infringement in the first, case, 
involving patent No. 424,695, was based on an admitted sale by défendant of 
an overhead switeh; and the charge as to infringement of No. 495,443 was 
based on an admitted sale of a trolley, pôle, and contact wheel. The sales 
were made at the same time to an agent of the complainant. The agent of 
défendant who sold says that he suspected that the purchaser was an agent 
of complainant. The mémorandum of sale of thèse articles, and receipt for 
the price, slgned by défendant, were as follows: 

"Mansfleld, Ohio, Feb. 4, 1896. 
"The Ohlo Brass Co., sold to Edwln W. Hammer, Newark, N. J. 

1 Str. Under-Kunning Adj. Switeh, No. 1145 ? 2 25 

1-12 inch Pôle Ohio Trolley Buck Harp T. H. Wheel 15 50 

"Paid. The Ohlo Brass Co., 

"Feb. 4, 1896. "Per L. P. Bennett, Oashier." 

A book admitted to be a catalogue printed by défendant, and clrculated by 
it in the trade, was offered in évidence. This purported on its face to be a 
catalogue of electric railway material and supplies made by défendant, and 
offered by It for sale generally to the trade. Below are excerpts from the cata- 
logue containing illustrations of the articles exactly like those bought from the 
défendant by Hammer: 

, "Ohio Trolley. 




"This trolley is one of the simplest and most effective on the market. It la 
made up of eight pièces, the working parts of which are made of steel, and 
malléable and wrought iron. The base and stand is 3 feet long, 8 inehes wide, 
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and, when the trolley pôle Is In a horizontal position, but 13 Inches hlgh. The 
trolley pôle can be swung elther forward or ba^kward, or In a complète circle. 
It can be assembled or dlsmantled in a few minutes' tlme wlthout the ald of 
tools. The tension on the pôle is least when drawn down, and can be ad- 
jnsted to suit, making it especially désirable for running under low structures. 

"Buckeye Trolley Harp. 




"Thls style of harp la made for use wlth steel trolley pôles. It is llght and 
strong in construction, and designed to avoid any danger from being caught 
by the overhead wires. 

No. 1347— Harp Complète, Bronze Each $1 80 

No. 1348— " " Malléable Iron " 130 

No. 1349— Contact Sprlngs " 09 

"Stsalght Under-Running Adjustable Switch. 




"Thèse are slmilar in design to the Wood's adjustable switch, as shown on 
the preceding page, except that the tongues are so modlfied as to make a per- 
fectly straight under-.runnlng approach to the switch pan for the trolley wheel. 

No. 1145— Two-Way Each $5 50" 

There were also affldavits on Information and belief Introduced on behalf 
of complainant that two street-rallway companies were using trolleys and 
switches bought from the défendant. Défendant flled counter affldavlts, in 
whieh the defendant's agent selling the switch and trolley to the agent of 
complainant stated that he dld not know that they were to be put to an unlaw- 
ful use, and denled that the défendant had sold switches or trolleys to the 
street-rallway companies named in the complainant's affldavlt, but there was 
no déniai that the défendant had sold to others, and no statement that such 
sales had been made only for use by llcensees of complainant. 

Patent 424,695 was applied for March 12, 188T, and was Issued April 1, 
1890. The inventer, in the spécifications, refers to his invention as follows: 

"My invention conslsts in certain devices and their relative arrangement, by 
means of which a contact device carried by a rod or pale extending from the 
car, and pressed upwardly, into contact wlth the conductor, is switched from 
one Une to another, correspondingly with the vehicle. * * • I also make 
claims in thls application to a switch plate particularly designed for the ar- 
rangement which forms the principal subject-matter of this application. More 
particularly my Invention consists in a track switch for the vehicle, a con- 
ductor switch for the contact device or 'trolley,' as it Is termed, and the trol- 
ley Itself attached to the vehicle; thèse éléments beIng so arrangea relatively 
to one another that in opération the vehicle reaches the track switch, and is 
dlverted laterally before the tyoliey reaches the conductor switch, whereby 
the trolley, which partakes of the latéral movement of the vehicle, bas Im- 
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parted to It a laterally moidng tendency before Its switeh is reached, and It 
therefore passes through the switeh In the proper direction, correspondlng to 
the movement of tlie relilele. 

"'Fig. 1 is a side élévation of a car provlded wlth my Improved contact 
devlces, and otlierwise embodylng my Invention. 




"FIg. 2 is an enlarged détail showlng the contact wheel In position In the 
Bwltcb box. / 




"Fig. 4 Is a top plan vlew of a portion of track, sbovrlng the condnctor, the 
Bwltch box, and tbe rails. 
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"Fig. 5 is also a plan view, and Is similar to the preceding, wlth tlie addi- 
tion of a car shown In dotted linps. 

Fii^ .S. 
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The patentée continues In the spécification: "In order that the contact 
wheel, E, shall be compelled to pass from one conduetor to a branch, or one 
attached thereto leading in a différent direction, I provide the inverted open- 
bottom metallic boxes, I, which are formed with branching compartments, 
and constructed in the form of swltches, conforming to the curves and angles 
of the traclî switches by which the direction of the car Is controUed. Thèse 
boxes are In the form of open, smooth, curved passages, and are free from 
obstructions wlthin, se that the contact wheel, H, which Is sllghtly depressed 
on meeting the end of the switch box, may roll freely therethroùgh, and move 
laterally therein, in the desired direction, wlthout hlndrance. Fig. 2 shows 
how the tlps of the wheel flange are recelved on the undersurface of the 
switch pJate, and how that the dependlng edges or ribs on the slde of the 
plate are separated a distance greater than the thicliness of the contact wheel, 
»o that the latter Is movable freely therein. The swjtch box, I, may take 
almost any shape, and may be made of thln sheet métal or of cast métal, 
as Is most convenlent; but I prefer the castings. The electrlc swltches, I, 
are to be placed directly over— that Is to say, above— thelr counterparts. The 
tracli switches and the contact wheel, as before stated, are to be located so 
that as the front portion of the car swings In the deslred direction, as the front 
wheels pass the track switch, the contact arm will be deflected, and the direc- 
tion of the wheel, B, correspondlngly changed whlle still on the stralght wire; 
so that on reaehing the switch box the wheel wlU be depressed and pass there- 
Into, and naturally pass through and out of the proper compartment thereof. 
The switch boxes, I, being connected directly to the conductors, D, are slml- 
larly charged; and when the wheel, B, Is passing therethroùgh, the current 
liasses through the box, I, and thence Into the contact wheel, through Its 
flanges, e, passing thence through the arm, F, or a separate conduetor to the 
motor, O. Since there are no moving tongues or sprlngs or points to catct 
or Impede the progress of the wheel when three or four grooves, as the case 
may be, exist In one switch box, the wheel wlU intersect the grooves, and pass 
along In the deslred direction, and go through vrithout any dlfflculty whatever, 
Its direction being previously Indlcated by the movement of the front portion 
of the car." 

The claims hère Involved of the patent are: "(3) The combination wlth an 
overhead wire for receivlng an undemeath contact, of a switch plate attached to 
the wire In about the same horizontal plane as the wIre." "(4) The combination 
of a track havtog swltches, an overhead conduetor above the track, and having 
swltches, and a car on the track provlded with a contact-carrying arm, ar- 
rangea to engage the conduetor at a point In rear of the front wheels of the 
car." "(11) The combination, with an overhead Une wire, of a grooved con- 
tact devicè pressed against the wire, and receivlng the wire between the 
flanges of the groove, and a guiding switch plate connected to the wire against 
which the sald flanges bear in passing from one Une to another." 

The earlier patent claimed to avoid thls one is No. 397,451, and was issued 
February 5, 1889. The appUcation was flled November 12, 1888, more than a 
year aftei- the flUng of the appUcation for patent No. 424,695. The Inventot 
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States In his spécifications that the Invention for which he seeks a patent Is 
an Improvement on the invention described in his application flled March 12, 
1887 (on vrhleh patent No. 424,695 afterwards vras issued). The chlef im- 
provement consisted in providing the switch boxes with ribs secured to the 
underside of the conductor a short distance in advance of where It enters the 
switch, and continuing into the switch box a short distance, to guide the con- 
tact wheel smoothly thereinto. The rIbs are narrow, tapering strips of métal, 
rounded oflf towards their lower edges to fit the groove of the contact wheel, 
and the lower edges are tapered from their longitudinal center towards each 
extremity. Another improvement is a narrowing of the passageway at the 
extremities of the switch boxes, so as to secure more firmly the movement 
of the contact wheel in the center of the passageway. Another improvement 
consisted in a device for lengthening and shortening the trolley pôle. The 
claims covered the new switch and combinations of the éléments of the car, 
the track, the post, the pivotally working trolley, the adjustable pôle, and the 
tension spring for maintainiug contact, but each claim includes within its terms 
one or the other of the improvements above described. The drawings showing 
the improvements in switch plates covered by patent No. 397,451 are as fol- 
lows: 
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Patent 495,443, upon whlch the second order of Injunctlon appealed from 
was founded, is said to be vold because It covers the same Inventions as pat- 
ent 424,695, already described. The two patents were issued upon the same 
application, filed March 12, 1887. An interférence was declared, and the ap- 
plication was dlvlded, the uncontested portion proceeding to patent, and the 
remainder being delayed in the patent olfice until 18.93, when a patent was 
also issued upon it. Patent 495,443 was intended to coveir the main invention. 
In its spécifications, the inventer says: "My présent invention relates to elec- 
trlc railways of the class In which a suspended conductor is used to convey 
the working current, a traveling contact carried by the car for taking ofif the 
current for use in operating the motor by which the car Is propelled, and the 
return circuit completed through the rails. The invention consists more par- 
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ticularly in an Improved traveling contact, and in Improyed arrangement and 
construction of the swltehes by which the sald traveling contact is directed 
onto the proper conductor. Thèse devices for switching the traveling contact 
from one conductor to another hâve been already claimed In my patent No. 
424,695, which was issued as a division of this application on April 1, 1890. 
I therefore do not lay clalm to them herein, but the description and Illustration 
of them is retained to show how my traveUng contact Is adapted to meet one 
of the essentlal requirements of railway service, without spécial arrange- 
ments, or other complications." He then describes in the same language the 
same devices and combinations of parts with the same drawings which appear 
In the spécifications of patent No. 424,695, except that he adds three drawings 
not substantially différent from those in the prior patent, but which show the 
construction in a little more détail. He omlts from the spécifications In the 
later patent the foUowing words, which were in the prior patent, and which 
refer to the use of the spring and weight used to hold the contact device against 
the conductor: "And while the arm, F, Is movable laterally with respect to 
the vehicle, the spring and weight wlU constantly tend to restore the arm to 
Its normal contact position, and assist in causlng the contact arm to partake 
of the latéral movement of the vehicle;" and also the statement that, by rea- 
son of the weight, "the [contact] wheel bas a much greater range of action." 

The claims relied on by the complainant below, and upon which the injunction 
was granted, were as foUows: "(6) In an electrlc railway, the combinatlon 
with a suitable track, and a supply conductor suspended above the track, of 
a car provlded with a swlnging arm carrying a contact device in Its outer ex- 
tremlty, and means for imparting upward pressure to the outec portion of the 
arm and contact, to hold the latter in continuous working relation with the 
underside of the supply conductor, substantially as described. (7) In an elec- 
trlc railway, the combinatlon of a car, a conductor suspended above the Une 
of travel of the car, a swinging arm supported on top of the car, a contact 
device carried by one extremity of the arm, and held thereby in contact with 
the underside of the electric conductor, and a tension device at or near the 
other end of the swinging arm for maintaining said upward contact, suljstan- 
tlally as described. (8) In an electric railway, the combinatlon of a car, a 
conductor suspended above the Une of travel of the car, an arm pivotally sup- 
ported on top of the car, and provided at its outer end with a contact engaging 
the underside of the suspended conductor, and a tension spring at or near the 
Inner end of the arm for maintaining said upward pressure contact, substan- 
tially as described." "(12) In an electric railway, the combinatlon with a car 
of a post extending upward therefrom, and carrying a suitable bearing, an arm 
or lever carrying at its outer end a suitable contact roUer, and pivotally sup- 
ported in said bearing, and provided at its Inner end with a tension spring for 
pressing the outer end of the lever carrying the contact wheel upward against 
a suitably suspended conductor, substantially as described." "(16) In an elec- 
tric railway, the combination of a caj, a conductor suspended above the Une 
of travel of the car, an arm pivotally supported on top of the car, and pro- 
vided at its outer end with a grooved contact whed, engaging the underside 
of the suspended conductor, and a tension spring for maintaining an upward 
pressure contact with the conductor, substantially as described." 

The claims of patent No. 424,695, which are relied on by the défendant to 
show that It covers the same invention as patent No. 495,443, are as follows: 
"(15) In an electric railway, the combination of a car, a conductor suspended 
above the Une of travel of the car, a contact-carrying arm pivotally supported 
on top of the car and provided at its outer end with a contact roUer engaging 
the underside of the suspended conductor, and a weighted spring at or near 
the inner end of the arm for maintaining sald upward contact, substantially as 
described. (16) In an electric railway, the combination of a car provided with 
a pivoted arm, as F, having a contact at its outer extremity, a tension spring, 
as 6, attached at its inner extremity, and a vertieally-moving weight connected 
to said spring for holding the same in operative relation to the arm throughout 
Its entlre range of movement, substantially as described. (17) In an electric 
railway, the combination of the car having suitably-pivoted arm, F, carrying a 
contact wheel at its outer extremity, a spring, G, secured to its lower extremity, 
and a connection extending from said spring and provided with a weight at 
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Its lo-U'er end, substantlally as descrlbed." "(31) In an electrlc raJlway, the 
combinatlon, wlth an overhead conductor and a vehiele, of an Intermediate con- 
tact device, conslstlng of a tralling arm having a grooved contact wheel at Us 
oùter end, and moving laterally relatively to the vehiele, but provided with a 
spring tending to retaln It In its normal central position. (32) In an electric 
rallway, the combination, with an overhead conductar and a vehiele, of a trail- 
ing contact arm, guided at its outer end by the overhead conductor, and mova- 
ble laterally relatively to the vehiele, but having a normal centralizing tendency 
by means of a spring or veeight (33) In an electrlc rallway, the corûbiua- 
tion, with an overhead conductor and a vehiele, of an intermediate contact 
device conslstlng of an upwairdly pressed traJling arm, having a grooved contact 
wheel at Its outer end, by which it is guided by the conductor, the said arm 
being free to swing laterally relatively to the vehiele, but tending to remain 
In Its normal central position by means of a spring or weight. (34) The com- 
bination, with a vehiele and an overhead conductor, of a traillng contact arm 
guided normally by the conductor, but having a spring connection wlth the 
vehiele, tending constantly to maintain ît In a deflnite position, whlle at the 
same time it Is free to swing laterally wlth respect to the vehiele against the 
pressure of the said spring. (35) In an electric railway, the combination, with 
an overhead conductor and a vehiele, of an intermediate contact device, con- 
slstlng of a rearwardly extending arm, guided at Its outer extremity by en- 
gagement wlth the conductor, and movable laterally relatively to the vehiele, 
bût having a eprlng or weight tending to restore It to Its normal central posi- 
tion." 

Frank T. Brown, for appellants. 

Frederick H. Betts and F. P. Fish, for appellee. 

. Before TAFT and LUETON, Circuit Judges, and OLAKK, District 
Judge. 

TAFT, Circuit Judge (after stating the facts as above). The cata- 
logue of the défendant shows that it is offering for sale to the public 
wjthout restriction the switch and trolley to be used as part of the 
equipment qf an electric street railway. Défendant has not shown, 
and we infer from the évidence that it cannot be shown, that either 
the switch or trolley and harp can be used in an electric railway ex- 
cept in the combinations described and claimed in the two patents 
hère in suit. The third claim of patent No. 424,695 is for a com- 
bination of an overhead wire for receiving an underneath contact and 
a switch plate attached to the wire in about the same horizontal 
plane as the wire. The description of the article sold by the défend- 
ait in its catalogue is that of an "under-running adjustable switch," 
and it is said to make a perfectly straight under-running approach for 
the trolley wheel. It is apparent that the switch plate has no prac- 
tical utility except in such an arrangement of parts as that stated in 
the third claim. The same thing is true of the fourth and eleventh 
claims of that patent. The sixth claim of patent No. 495,443 is a 
combination in an electric railway of (1) a suitable track, (2) a supply 
conductor suspended above the track, (3) a car provided with (4) a 
swinging arm carrying (5) a contact device in its outer extremity, and 
(6) means for imparting upward pressure to the outer portion of the 
arm and contact, to hold the latter in continuons working relation 
with the underside of the supply conductor. The évidence sulHcient- 
ly shows that neither the trolley nor the harp is adapted to be used 
on electric street railways except in the above combination. Pur- 
chasers buy articles for practical use, and would only buy the switch 



THOMSON-HOUSTON ELECTEIO CO. V. OHIO BKASS CO. 721 

and trolley, therefore, for nse in complainant's patented combina- 
tiens. One is legally presumed to intend tlie natural conséquences 
of his act. Henee the défendant, in offering the switch and trolley 
for sale to the gênerai public, may be reasonably held to inteûd tbat 
tliey sbould be used in combinations in an electric railway covered 
by the claims of complainant's patents. 

It is well settled that where one makes and sells one élément of a 
combination covered by a patent with the intention and for the pur- 
pose of bringing. about its use in such a combination he is guilty of 
contributory infringement and is equally liable to the patentée with 
him who in fact organizes the complète combination. The leading 
case on the subject is Wallace v. Holmes, 9 Blatchf. 65, 29 Fed. 
Cas. 79. It wàs cited with approval in Tie Co. v. Simmons, 106 U, S. 
89, 1 Sup. Ot. 52, and the same doctrine was applied and extended by 
this court in Heaton-Peninsular Button-Fastener Co. v. Eurêka Spe- 
cialty Co., 77 Fed. 288, to a case where the article sold was not even 
an élément of the patented combination, but was an article the use of 
which in connection with patented combination was a violation of 
the conditions of a license, and destroyed the protection the license 
would otherwise hâve aiïorded. The cases in the circuit courts where 
the same gênerai principle has been applied are légion. We cite a 
few of them: Bowker v. Dows, 3 Fed. Cas. 1070; Richardson v. 
Noyés, 20 Fed. Cas. 723; Travers v. Beyer, 26 Fed. 450; Willis v. 
McCullen, 29 Fed. 641; Alabastine Co. v. Payne, 27 Fed. 559; Cellu- 
loïd Manufg Go. v. American Zylonite Co., 30 Fed. 437. The con- 
tention of the counsel for the défendant, if we understand it, is that 
the effect of the décision of the suprême court in the case of Morgan 
Envelope Co. v. Albany Perforated Wrapping Paper Co., 152 U. S. 
425, 14 Sup. et 627, is to do away altogether with the doctrine of 
contributory infringement. If this is a proper reading of the judg- 
ment of the suprême court in that case it was a somewhat startling 
departure from previously understood principles in the law of torts. 
An infringement of a patent is a tort analogous to trespass or tres- 
pass on the case. From the earliest times, ail who take part in a 
trespass, either by actual participation therein or by aiding and abet- 
ting it, hâve been held to be jointly and severally liable for the inim-y 
inflicted. There must be some concert of action between him who 
does the injury and him who is charged with aiding and abetting, be- 
fore the latter can be held liable. When that is présent, however, 
the joint liability of both the principal and the accomplice has been 
invariably enforced. If this healthful rule is not to apply to trespass 
upon patent property, then, indeed, the protection which is promised 
by the constitution and laws of the United States to inventors is a 
poor sham. Many of the most valuable patents are combinations of 
nonpatentable éléments, and the only effective mode of preventing 
infringement is by suits against those who, by furnishing the parts 
which distinguish the combination, make it possible for others to as- 
semble and use the combination, and who, by advertisement of the 
sale of such parts and otherwise, intentionally solicit and promote 
such invasions of the patentee's rights. The Morgan Envelope Com- 
pany Case, so far from departing from the doctrine of contributory 
80 F.-46 
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infringement, expressly recognizes it and the authorities in which it 
is announced and enforced. The court held, however, that the doc- 
trine of contributory infringement could not apply in a case in which 
the claim of the patent embraces a machine and something to be 
treated thereby which is perishable in its nature, and the alleged in- 
frlnger furnishes the latter élément to be used with the machine and 
consumed.' Whether this holding is really a limitation upon the 
doctrine of contributory infringement, or is to be regarded only aa 
in effect deciding that such combinations are impossible in a patent, 
may admit or question. 

In Heaton-Peninsular Button-Fastener Co. v. Eurêka Specialty Co., 
77 Fed. 288, this court was obliged to consider with much care the 
Morgan Envelope Case. After quoting at length from Mr. Justice 
Brown's opinion, Judge Lurton, speaking for this court, said: 

"It is true that Mr. Justice Brown, In discussing tlie question involved in 
that case, assumes that a combinatlon of the machine for delivering the paper 
with the paper to be delivered was valid. But, before he flnishes the argu- 
ment, he shows that the assumption leads to an absurdity; and the décision, 
In effect, is that form of argument linown as the 'reductio ad absurdum,' estab- 
lishing that his original assumption was not founded In reason. The illustra- 
tion of the resuit of such a combinatlon shows that what the court was decid- 
ing was that a combinatlon of the machine with an unpatentable paper or mate- 
rlal to be operated upon by the machine was an Impossibility, and the sale of 
the machine involved aad implled the right of use of the matefrial with which 
It was to be combined; and this is shown by the case of Wllson v. Simpson, 
9 How. 109, which is cited by Mr. Justice Brown as a case sustalning his con- 
clusion. * * * ïhus, with respect to the paper holder, the suprême court 
in effect held that the sale of the paper fastener with the paper In It contalned 
the implication of a right to renew the paper when that paper sold should be 
exhausted, and did not require the purchase of the paper from the original 
patentée, the paper Itself not belng patented." 

We are very clearly of opinion that the Morgan Envelope Com- 
pany Case does not affect the question of contributory infringement 
before us. 

It is said that no concert of action by défendant with any one for 
the purpose of accomplishing an infringement of complainant's pat- 
ent rights is shown. As already stated, it does appear that défend- 
ant is oiïering for Sale articles that can only be used in combinations 
covered by complainant's claims. This is an effort to secure a con- 
cert of action by which the combinations of complainant's patents 
may be assembled. If successful, infringement will f ollow ; hence the 
preliminary steps which are intentionally taken to bring about the 
in jury may be enjoined. 

In considering the same point in Wallace v. Holmes, 29 Fed. Cas, 
79, Judge Woodruff said: 

"Hère the actual concert with the other is a certain inferenee from the 
nature of the case, and the distinct efforts of the défendants to bring the 
bumer in question into use, which can only be by adding the chimney. The 
défendants hâve not, perhaps, made an actual prearrangement with any par- 
ticular person to supply the chimney to be added to the bumer; but every sale 
they make is a proposai to the purchaser to do this, and his purchase is a con- 
sent with the défendants that he will do it, or cause It to be done." 

Now, it is suggested that défendant had the right to sell parts to 
be used in complainant's combinations to the licensees of complain- 
ant, and to those who, having once bought the articles of th^ com- 
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bination from the complainant, it is said, hâve the implied right to 
repair and renew parts worn out with use. It being established that 
défendant is offering for sale articles, intending them to be used in 
combinations which, if unlicensed by complainant, would be infringe- 
ments of complainant's patents, we tbink that it is tbe duty of the 
défendant to see to it that snch combinations which it is intention- 
ally inducing and promoting shall be conflned to those which may be 
lawfuUy organized. We are unable to see why any différent rule 
should be applied in such a case from that applicable to a case in 
which a défendant makes a patented machine to order. He may 
make such a machine upon the order of the patentée or a licensee, 
but not otherwise. Upon him is the péril of a mistake as to the law- 
ful authority of him who gives the order. So, he may knowingly as- 
sist in assembling, repairing, and renewing a patented combination 
by furDdshing some of the needed parts; but, when he does so, he 
must ascertain, if he would escape liability for infringement, that the 
one buying and using them for this purpose has a license, express or 
implied, to do so. What we hâve said has application only to cases 
in which it afiarmatively appears that the alleged infringer is offer- 
ing the parts with the purpose that they shall be used in the patented 
combination. We hâve found that it does so appear hère, and is a 
matter of certain inference from the circumstance that the parts 
sold can only be used in the combinations patented. Of course, such 
an inference could not be drawn had the articles, the sale or offering 
of which was the subject of complaint, been adapted to other uses 
than in the patented combination. In the latter case the intention 
to assist in infringement must be otherwise shown afSrmatively, and 
cannot be inferred from the mère fact that the articles are in fact 
used in the patented combinations or may be so used. If défendant 
avers that he is selling to express or implied licensees of the patentée, 
the injunction should be granted in such form as ehall permit the 
continuance of thèse lawful sales. In the case at bar the circuit 
court offered thus to modify the order, but the défendant declined to 
apply for the modification. It is hardly in a position now to assign 
for error the failure of the court to insert such a modification. 

The conclusion we hâve reached as to contributory infringement 
is supported by the décision of the circuit court of appeals of the 
Second circuit on similar facts in Xhomson-Houston Electric Oo. v. 
Kelsey Electric Eailway Specialty Co., 22 G. G. A. 1, 75 Fed. 1005, 
afl8rming an order of injunction by Judge Townsend in the circuit 
court. Judge Wallace dissented, but we think the reasoning of 
the majority more satisfactory. The learned dissenting judge liken- 
ed the case to one in which the seller of wire or rails should be en- 
joined from selling them, because the articles might be used in any 
unlawful combination on an electric railway. Such articles could, 
of course, be used in so many lawful ways other than in the com- 
binations of the patent that it would be quite unlikely that the sell- 
ers could hâve an intention to promote infringement of particular 
patents in their sale, and it would be most difiScult to prove such 
intention. But, where the article can only be used in a patented 
combination, the inference of the intention of the maker and seller 
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is certain, and the right of the patentée to injunction ought, we think, 
to be equally certain.. 

We come now to the second assignment of errer in thèse cases, 
namely, that the patents relied on are void because the inventions 
covered by them were patented in prior patents to the same pat- 
entée. The circumstances make this question différent as it arises 
on the two patents, and we shall flrst consider whether patent No. 
424,695 is void by reason of the prior issue of patent No, 397,451. 
We are clearly of opinion that it is not. The application for No. 
424,695 was ûled more than a year before that for the patent No, 
397,451. The inventor expressly states in his spécifications in No. 
397,451 that. his invention is an improvement on the switch and trol- 
ley deyiceg and combinations shown in the application which subse- 
quently resulted in patent No. 424,695. An examination of the 
drawings and spécifications leaves no doubt that this statement is 
true. With respect to the switch or switch plate, in the patent of 
later application and earlier issue the inventer added to the simple 
switch box center ribs and side contractions of the extremities of 
the passageways for the purpose of more certainly directing the trol- 
ley wheel in entering and leaving the switch in the way in which 
it should go. With respect to the trolley arm, the improvement 
consisted in making it of adjystable length, The claims, ail of them, 
include and refer to one or the other of thèse imprevements. Now, 
it is net material to this discussion whether thèse improvements are 
patentable or. not, They are expressly claimed as improvements, 
and no attempt is made by the patentée to cover anything but them. 
If inventions at ail, then they are separable from the old switch and 
trolley combinations, and, if they are not inventions, the patents are 
void, and cover nothing. Since the case of O'Reilly v. Morse, 15 
How. 61, 121, 133, it has been well settled that a patent may issue 
for an improvement on an earlier invention either to the original in- 
venter or to a stranger. Of course, np one can use the improvement 
witheut right or license to use the fundamental invention; but, on 
the other hand, the right to use the original invention does net con- 
fer the right to use the improvement witheut license from the tribu- 
tary inventer. We do not understand this gênerai doctrine to be 
denied, but it is said that if, by some chance, the application for the 
fundamental patent is delayed in its course through the patent of- 
fice until a patent on the avewed improvement has issued, then the 
patent on the fundamental invention is void. In cases where the 
delay in the issuing of the patent for the main invention cannot be 
charged to the lâches or fraud of the patentée, such a rule would be 
a hard one; and unless it is required by the express words of the 
statute, or by the express holding of the suprême court, we should 
be inclined, if possible, to avoid declaring it to exist. The conten- 
tion of counsel for the défendant in this behalf, instead of having 
the support of the authority of the suprême court, is in the teeth of 
two décisions of that tribunal. 

In Suffolk Ce. v. Hayden, 3 Wall. 315, an inventer applied fer a 
patent on improvements in tiie interior arrangements of an elengated 
trunk previously in use for cleaning cotton, While this application 
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was pending, he applied for an improvement on the f orm of the trunk, 
i. e. its external form; and in his second application he described the 
improvement in the interior arrangements of the trunk, without 
making any claim as to it. A patent issued on the second applica- 
tion before one was issued on the first, and the point at issue before 
the court was whether the prior patent on the later application de- 
scribing but not claiming the improvement for which a .patent had 
flrst been applied for, avoided the later patent on the earliej* applica- 
tion for this improvement, and it was held that It did not. In dis- 
posing of the contention that the second patent was void, the suprême 
court said: 

"The flrst point of the plalntiff In error Is that the description In the patent 
of March, of the improvement patented the December f oUowlng, and on which 
the présent suit is brouglit, and omission to claim it in such earlier patent, 
operated as an abandonment or dedlcation of it to the publie, and that for thla 
reason the subséquent patent of Ist December was vold. But the answer to 
this ground of défense is that it appeared that Hayden, the patentée, had 
pending before the commissioner of patents an application for this same im- 
provement at the time he described it In the spécification of the 17th of March, 
which was doubtless the reason for not claiming it in this patent. The descrip- 
tion in no sensé afCècted this application thus pending before the commissioner, 
and, while it remained before him, repelled any inference of abandonment or 
dedlcation from the omission to again claim It" 

The same question arose again in the Barbed-Wire Patent Case, 
143 U, g. 280, 12 Sup. Ct. 443, 450, and is stated and disposed of in 
Mr. Justice Brown's opinion in that case as foUows: 

"The application for the patent In suit was flled October 27, 1873, though the 
patent was not issued until November 24, 1874. Subséquent to the application 
for this patent, and on March 14, 1874, Glidden flled an application for an im- 
provement in wire stretchers for fences, upon which a patent was l8sue<; 
May 12, 1874. It Is not perceived how this patent eould affeet in any way 
the pending application for the later patent. • The patentée abandoned nothlng 
he had claimed before, but sought, as an improvement upon the forma-, to 
claim a slotted tube midway between the posts, in which was put a coil spring 
to spread the wlres, and automatically tighten them, and keep them at the 
proper tension, as against expansion by beat and contraction by cold. If the 
later application had covered the same Invehtlon as the prior application for 
the November patent, the later patent might hâve been void, under our ruling 
In SufColli Co. V. Hayden, 3 Wall. 315; but this claim was for a combination 
of wlres wlth the slotted tube, contaJning a coiled spring, and perched upon a 
post. In this application he makes no mention whatever of barbs as a feature 
of his claim, although in describing hls invention he mentions the use of two 
wlres, provlded at suitable Intervais with spurs coiled around them, and which 
are spread apart between the colis to keep the latter from moving longitudinally 
upon the wlres. But he says of thèse spurs: 'I do not claim to bave originated 
the devices known as "spurs" or "prongs" on the wlres, they having been used 
before, but confine myself to the means for holding the spurs at proper inter- 
vais on the wlres, and to the means for attaining a uniform tension of the 
wires, as claimed.' This disclaimer, it wiU be observed, is of spurs or prongs 
generally (not of the coiled barb elther alone or in combination with the twisted 
wires), and Is made with référence to that application only. It is true that 
this patent was subsequently reissued with a broadly expanded claim for a 
combination wlth a fence wire of a barb formed of a short pièce of pointed 
wlre, secured in place upon the fence wire, by colling between its ends, form- 
Ing two projecting points; but this reissue was held to be unwarranted and 
void in Manufacturlng Co. v. Fuchs, 16 Fed. 661, 667. This attempted reissue, 
however, dld not in any way aflfeet his original application, which stood upon 
its own merlts, and, after being rejected and amended three times, was flnally 
passed with a claim substantially Identical with the first claim of the original 
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application, and the patent granted. In légal effect, thls was a prior patent, 
slnce the date of the application, and net the date oî the patent, controls in 
determlning the légal effect to be glven to two patents issued at différent dates 
to the same inventer, and the order in which they are to be considered. In any 
event, the relssue In 1876 of one patent would not affect another patent granted 
in 1874." 

It will be observed that the case at bar is stronger than either 
of the cases cited, because in the application for the patent on the 
improvement not only is no claim made for the main invention, but 
the applicant expressly states that he bas an application pending 
for the main invention necessarily described in describing the im- 
provement, but not claimed, and thus shows beyond peradventnre that 
he bas no intention of abandoning or dedicating to the public his 
main invention. The authority and effect of thèse two cases eounsel 
for défendant geeks to meet by the claim that the ground upon 
which he confonds that the second patents in the cases before the 
court must be void was not presented to the court, and was not con- 
sidered by it. He says that the second patent for the main inven- 
tion is void, not becauae it was dedicated to the public in the flrst 
patent, but because the efifect of the second patent is to extend the 
monopoly of the first patent beyond the statutory period. The ar- 
gument runs thus: The monopoly of the flrst patent, the one for 
the improvement, can legally be of no longer duration than 17 years. 
But the improvement cannot be used except as applied to the main 
invention, and, as the later patent (the one for the main invention) 
does not expire until some time after the expiration of the patent 
for the improvement, the monopoly of the improvement patent is in 
fact extended until the expiration of the later patent (the one for the 
main invention), and so exceeds the statutory 17 years. It may be 
conceded that it is doubtf ul whether the case of Sufifolk Co. v. Hay- 
den on its facts presented the question thus raised by eounsel, be- 
cause the two patents there under considération were improvement» 
on différent parts of the same machine, and it did not appear that 
the earlier patent might not bave been used without also using the 
later patent. And, possibly, the same thing is true of the Barbed- 
Wire Patent Case. However this may be, we cannot yield to the 
argument based on such a distinction, because we cannot accept its 
minor premise, to wit, that the later granting of the patent for the 
main invention extends the monopoly of the earlier improvement 
patent. The patent for the improvement expires in 17 years. After 
that any one may use the improvement without infringing the pat- 
ent issued upon it. If he uses the improvement without a license 
to use the main invention he is liable for the infringement, not of the 
patent for the improvement, but of the patent for the main inven- 
tion ; and, in estimating the damages for the same, the value of the 
main invention, and not that of the improvement, would be the basis 
for estimating the damages. 

It can make no différence in considering this question whether the 
patent for the improvement issues to the patentée of the main inven- 
tion or to another. The right of the public to use the improvement 
when the patent on it expires is exactly the same, whether the pat- 
entées of the two inventions are the same or not, because in each case- 
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the improvement can only be used with tb.e license of the patentée 
of the main invention. If the patentée of the improvement is a 
fitranger to the main invention, it is manifest that he can dérive no 
beneflt from the limitation upon the use of his invention after his 
patent expires, because of the patent on the main invention. Why, 
then, does he dérive an advantage if he happons to own the main 
patent? The only advantage conferred by the issue of the patent 
for the main invention is the legitimate monopoly for the statutory 
period of that invention, and of no other. Did the personality of the 
owner of two différent patents affect the validity of either, then the 
anomalous resuit would follow that the owner of one patent VFOuld 
avoid it by acquiring ownership of another. According to the argu- 
ment of counsel, the patentées of the earlier improvement patent and 
of the later main patent being the same person, the main patent is 
void. Let us suppose that they were différent persons, but that, by 
mesne assignments, the two patents became the property of one per- 
son ; the effect upon the publie use of the improvement patent is ex- 
actly the same as if the now owner had been the inventer and pat- 
entée of both. Does the unity of title avoid the main patent, which 
was valid before? It must do so if the argument of counsel for de- 
fendant in this behalf is to be followed, for the eflect of the unity of 
title is "to extend the monopoly" of the earlier improvement patent 
in the sensé in which counsel uses that phrase. To our minds, this 
conclusion is reductio ad absurdum. The fact that a patent for an 
improvement may expire before the patent for the main invention is 
the resuit of several circumstances, — one that a patent may be taken 
ont for an improvement on a patentable invention, another that there 
is no limitation by statute upon the time within which a patent may 
issue npon an application after it is flled, provided the applicant is 
not guilty of violating the two years' restriction imposed by the stat- 
ute, and a third that the course of an application for a generic or 
broad invention' may legitimately take longer in its course through 
the patent oflQce than a comparatively unimportant improvement on 
that invention. 

The case upon which counsel for défendant chiefly relies to support 
his argument is Miller v. Manufacturing Co., 151 U, S. 186, 14 Sup. 
et. 310, where it was held that when two patents issued to the same 
patentée for the same invention the second patent was void for the 
reason that the new or later patent would prolong the monopoly be- 
yond the period allowed by law. As pointed out by Mr. Justice 
Jackson, this was not a new doctrine and found support in a number 
of earlier cases cited by him. The patents under considération in 
that case were for a peculiar form of spring, which, when Connecting 
the plow beams of a plow with the upright portion of the axle, a»- 
sisted the operator in lifting the plow beams when above the level, 
and in depressing them when below it, and the patent first issued 
covered the spring thus used. The spring thus used had the addi- 
tional function of increasing its lifting force and action the higher the 
beams were raised. The second patent was taken out to cover thia 
feature of the spring. In eflect, the only différence between the pat- 
ents was that the earlier patent covered a spring with both a de- 
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pressing and a lifting function, while the second patent covered ex- 
actly the same spring witli a lifting function increasing in force as 
the spring rose above the level. Now, the function of the spring de- 
scribed in the second patent was necessarily présent in the spring as 
it was shown in the earlier patent, for no change in form of the spring 
was suggested in either patent by which it might serve the purpose 
and claim of the flrst patent, and discharge the f un étions therein de- 
scribed, without also at the same time discharging the function which 
was supposed to distinguish the second patent and its claim from the 
first; In other words, the division of the original application into 
two patents was nothing more than an attempt to patent, as two 
separate inventions, the same device when discharging différent 
functions. The opinion of Mr. Justice Jackson distinctly recognizes 
that "where the second patent covers matters described in the prior 
patent, essentially distinct and separable from the invention covered 
thereby and claims made thereunder, its validity may be sustained," 
and "that an inventer may make a new improvement on his own in- 
vention of a patentable character, for which he may obtain a separate 
patent," and "that a later patent may be granted where the invention 
is clearly distinct from and independent of one previously patented." 
It is, of course, true that, if an improvement is an invention separable 
from the generic invention, the latter is an invention distinct and 
separable from the improvement. Hence it follows from the propo- 
sitions above quoted from the opinion in the case of Miller v. Manu- 
facturing C5o. that a patent for a generic invention is not avoided by 
the fact that a prior invention bas been issued for a distinct improve- 
ment on that invention, provided always that the language of the 
application for the flrst patent and the circumstances of flling it are 
not such as to dedicate the generic invention to the public. The 
case of Miller v. Manufacturing Co., therefore, instead of sustaining 
the claim made for it, is distinctly an authority to the contrary. We 
are of opinion that patent No. 42i4,695 is not rendered void by patent 
No. 397,451. We are strongly fortified in this conclusion by the most 
satisfactory opinion of Judge Wallace, speaking for the circuit court 
of appeals of the Second circuit, upon exactly the same question, — 
Thomson-Houston Electric Co.' v. Elmira & H. Ey. Co., 18 C. C. A. 
145, 71 Fed. 396, aflBrming the decree of Judge Coxe in the circuit 
court in the same case, 69 Ped. 257. 

We come now to the question whether patent No. 495,443 is ren- 
dered void by the prior issue of patent No. 424,695. This présents 
much more difflculty than the question just disposed of. In this case 
the drawings and spécifications of the two patents are substantially 
alike, and show a car, a track, a post on top of the car, a swinging 
and hinged arm pivoted in the post, with a contact wheel at its outer 
end. A spring is secured to the lower end of the swinging arm, and 
to the spring is attached a weight which works in suitable vertical 
grooves down through the roof to the front platform, within reach 
of the driver. The spring and weight maintain the contact of the 
outer end of the swinging arm with the overhead conductor. Switch- 
es in the overhead conductor are maintained immediately over the 
point in the track where track switches occur, The trolley post and 
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arm are in such positions î^nd of sucl^ size that the point of contact 
of the outer end of the arm and the overhead conductor is back of the 
front wheels of the car. This is for the purpose of imparting to the 
trolley wheel, as it enters the switch in the overhead conductor, the 
direction already taken by the front wheels of the car in entering 
the switches upon the track. The spring and weight working in ver- 
tical grooTes are intended to keep the trolley arm in the vertical 
plane ofthe longitudinîÛ center of the car, and thus to make its con- 
tact wheel more certain to foUow in the overhead switch the direc- 
tion of the car as it tnrns into a track switch. It is shown by the 
évidence, that the inventer flrst used in his combination a spring at- 
tached to the top of the car to secure contact, and then a spring 
attached tq the foot of the trolley post, and flnally the spring and 
weight arrangement shown in the drawings of the patents. The 
claims of the second patent in question are for the broad claims of 
a combination in an electric railway of a car, a track, an overhead 
conductor, a post and swinging hinged arm on the car, and a ten- 
sion spring for maintaining contact between the arm and the con- 
ductor; and the language of the spécifications shows that it was the 
intention of the inventer to make this cover the generic invention. 
The claims of the first patent that embrace the whole combination 
include the weight as part of the means for maintaining upward pres- 
sure of the arm against the conductor. There are five claims of the 
flrst patent that cover the whole combination, and include a spring 
or weight to perform the function of keeping the trolley arm in the 
center Une of the car. Now, this same spring and weight in the 
drawings discharge the function of maintaining the upward pressure 
of the swinging arm. The contention of the counsel for the com- 
plainant is that the first patent was a patent for the spécial and im- 
proved form of the invention, including the spring and weight with 
their upward pressure and centralizing tendency, and that the second 
patent, though using the same drawings and spécifications, shows by 
the language of the latter and its claims that it was intended to cover, 
and did cover, a combination with a spring without a weight in such 
a position that it need only discharge the function of maintaining 
the upward pressure of the arm without the centralizing tendency, 
and that the modification of the drawings and spécifications to show 
such a tension spring is only the work of a skilled mechanic. To the 
objection that the last five claims of the earlier patent are exactly 
the same as the broad claims of the later patent with the mère state- 
ment of a necessary centralizing function of the same spring always 
présent in it, it is answered that the second patent was intended to 
cover springs that had no centralizing tendency, and that the use of 
the function in describing the spring, therefore, is a limitation of the 
claim showing it to be a spécial form of spring. It is argued, there- 
fore, that, as the claims of the flrst patent do not cover any of the 
broad claims of the second patent based on a simpler combination of 
parts than that shown in the drawings, the second patent may be 
held to be a separate generic invention, while the earlier patent i( 
merely for improved forms of the same invention entitled to a sepg 
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rate patent. We think the case on thèse two patents mucli nearer 
Miller v. Manufacturing Co. than tbe case on the two patents already 
considered, but we are unwilling upon an appeal from a preliminary 
injunction heard upon affldavits, and without a full review of the art, 
and without a fuller argument and doser considération of the claims 
and spécifications, to décide the question mooted. The questions are 
whether, in determining the separability of the inventions, we may 
consult eTÏdence dehors the record, and whether, in considering the 
gist of the second patent, we may supply such variations in the form 
of the combination shown in the drawings and spécifications suggest- 
ed by mère mechanical skill as would make it one not covered by the 
first patent, but a simpler and more generic form, and whether the 
claims of the second patent are limited to the devices actually shown 
by the words "substantially as described." The main invention is 
confessedly a meritorious one, and we shall be loath to déclare it void 
because of a mistake in the patent ofiflce proceedings, if we can, by 
any reasonable construction of the patents, do otherwise. The sec- 
ond patent was sustained as valid after a full hearing on the merits, 
before so good and experienced a patent judge as Judge Townsend, 
of Connecticut. Thomson-Houston Electric Co. v. Winchester Ave. 
Ry. Co., 71 Fed. 192. This certainly justified the court below in as- 
suming the validity of the patent on a motion for preliminary in- 
junction. It is well settled that, on appeals like this, this court will 
ordinarily look into the case merely to see whether the discrétion of 
the court below in issuing or withholding the order of preliminary 
injunction bas been abused; and that only in exceptional cases, in 
which a controlling question of law may be as fully and fairly consid- 
ered as upon final hearing, and the court bas no doubt upon it, will 
it finally dispose of the injunction and the case on a hearing like this. 
Duplex Printing-Press Co. v. Campbell Printing-Press & Manuf g Co., 
16 C. C. A. 220, 69 Fed. 260; Mayor, etc., v. Africa, 23 C. C. A. 252, 
77 Fed. 501. Questions on appeals of this character are ordinarily 
to be treated in this court from the standpoint from which they were 
viewed by the circuit court, and the décision on the merits by a circuit 
court of another circuit sustaining the patent is therefore usually of 
controlling weight hère, as it should be in the court below. 

In an appeal from a preliminary injunction on this same patent, 
the circuit court of appeals of the Second circuit aflSrmed the order 
without examining or deciding the validity of the patent, justifying 
its course in this regard by the statement that in another cause, 
heard upon a voluminous record by Judge Townsend, the patent had 
been sustained. Thomson-Houston Electric Co. v. Kelsey Electric 
Railway Specialty Co., 22 0. C. A. 1, 75 Fed. 1005. The orders of 
preliminary injunctions appealed from in both cases are accordingly 
afiSrmed, at the costs of the appellant, the défendant below. 
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JANOWITZ T, LEVISON, 

(Circuit Court, S. D. New York. Aprll 9, 1897.) 

Patents— Invention and Anticipation— Dhess Stays. 

The Janowltz patent, No. 512,113, for a dress stay composed of twln wires 
oovered with a hard, résilient, waterprtwf coatlng, such as vulcanized rub- 
ber, whieh also fiUs In the spaee between the wires, firmly unltlng thelr 
Inner edges, and havlng perforations or grooves along the middle for sewing 
through, discloses a patentable Improvement over prlor constructions, 
thougb the différence seems but sllght 

Louis C. Raegener, for plaintiff. 
Edwin H. Brown, for défendant, 

WHEELER, District Judge. Tliis suit is brought upon patent No. 
512,113, dated January 2, 1894, and granted to the plaintiff for a dress 
stay. In the spécification he says: 

"This invention relates to that class of stays which are covered wlth rubber 
or other sultable compound, and Is deslgned to provide an improvement thereon 
to prevent their brealdng when in use, or rusting after washing or from per- 
spiration of the wearer. Heretofore it bas been proposed to cover single steel 
stays wlth rubber, and an example of this is shown in my patent, No. 496,313, 
but such stays cannot be sewed through, as is requlred In maliing dresses of 
the better class, unless the steels are perforated, and If so perforated they are 
so weaJiened at the point of perforation as to be almost sure to break under the 
straln to whieh they are subjected. To remedy this it bas been proposed to 
use double or 'twln' stays, and cover them with textile material sewed on to 
the stays. This, however, is also objectionable, as the steels rust under per- 
splration and after washing, and this destroys the stitching, so that they not 
only iron mold the clothing of the wearer, but they become loose and annoying 
beslde. To overcome thèse difilculties is the object of my invention, whlch 
I do by imbeddlng duplex or twln steels In a sultable composition, such as rub- 
ber or similar compounds. 



nc.i, 




"Referring now to the détails of the drawings: A represents two steel wires 
of any approved cross section, but preferably either flat or eorrugated. Thèse 
are united at the ends by métal tips clasping the ends at top and bottom, and 
the whole Is covered wlth a sultable compound, such as rubber, or other sult- 
able material, which, when it bas been vulcanized or hardened, not only forms 
a hardb» elastic coatlng, but also fllls in, or partlally so, the space between the 
two wires, and firmly unités them along their entire length, so as to mal^e 
them practically one pièce. The rubber is preferably perforated at severaJ 
places along the center between the steels, or the material between the steels 
may be solld; but, owing to the absence of steel in the middle, it can be sewed 
through with a needle in the same manner as whalebone or hom, and to faclll- 
tate this there Is a slight channel in the coverlng between the steels." 
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The daims are for: 
"(1) A twin wlre stay liàvlng a hard, résilient, waterproof coating, coverlng 

the two members of the stay on ail sides, and f orming a flUing Connecting the 
two eontiguous edges 6i Sald members, sUbstantially as described. (2) A twin 
wlre stay, covered wlth vulcanized rubber, havlng a flUing of the same between 
the wlres, firmly unlting thëlr inner edges, substantially as and for the pur- 
pose stiéeifled. (3) A twin wlre stay covered with vulcanized nibber, havlng 
a channèled flUlng of the samp between the wlres, flrmly nnlttng thelr Inner 
edges, substantially as and for the purpose speclfled." 

The défense shows abundantly such stays of single pièces covered 
with rubber, and of two pièces covered with cloth and with paper, 
but none of twin stays covered with rubber, and perforated or groov- 
ed between them for sevnng through. The nearest anticipation, and 
that most relied upon, seems to be the British patent, No. 1,765, grant- 
ed December 6, 1890, to Henry Manning Knight The most apt ex- 
pressions in it towards describing the plaintiff's stay are: 

"In the manufacture of artlflelal or Imitation whalebone according to my 
Invention, I use a materlal known as compounded rubber, vulcanite, ebonlte, 
or such klndred materlal, and I Insert a core In same composed of a strip or 
strlps, pièce or pièces of wlre alone or combined wlth some textile fabrlc. 
Thèse Btrengthening pièces should be of or about the length of the 'bones' of 
Imitation whalebone to be manufactured." 

"In the manufacture of such artlflelal whalebone as the above we flnd the 
followlng method of manufacture to answer the purpose well: We run out 
a thin sheet of sultably compounded rubber, and on it lay at apportloned dis- 
tances the srips of métal as aforesald. • * * Thèse agaln are covered 
wlth another thin sheet of rubber, and the whole is then vulcanized under pres- 
sure, and In a high degree of heat The sheet thus made • * * Is after- 
wards eut up Into strips of the deslred wldths, and poUshed on a revolving 
bufC, when they are fit for market" 

When eut into strips of the desired width, some might include two 
wires, and constitute such a twin stay as they so would make; but 
this is not shown to hâve ever been done, and, if done, it would not 
show such a stay perforated or grooved along the middle for sew- 
ing through it there. Thèse différences are slight, but slight différ- 
ences hère are important; and, however slight important différences 
may be, they are, when newly discovered or invented, by law pat- 
entable. Krementz v. S. Cottle Oo., 148 U. S. 556, 13 Sup. Ct. 719. 
The différences between the many patents upon thèse things are ail 
small, but the practical différence between the plaintiff's stay and 
any prior ones well appears by the conduct of the infringers in tak- 
ing it, about which there is no question, and otherwise. Decree for 
plaintiff. 



ZAN et al. v. MACKENZIB. 

(Circuit Court of Appeals, NInth Circuit February 8, 1897.) 

No. 824. • 

Patents— Construction and Inpringbmbnt— Improvbments in Brooms. 

The Bradshaw & Richardson patent, No. 248,252, and the Bradshaw pat- 
ent. No. 249,884, both for Improvements in brooms, are llmited to the pré- 
cise form and eombinatlons shown, and are not infringed by a broom the fer- 
rule of which has neither the serrations of the former patent nor the lugs of 
the latter. 
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Appeal from the Circuit Court of the United States for the 
Northern District of Californla. 

This was a suit in equity by Zan Bros. & Co. and others against 
George E. Mackenzie for' alleged infringement of two patents for 
improvements in brooms. The circuit court dismissed the bill, 
and the complainants appealed. 

John L. Boone, for appellants. 
John Henry Miller, for appellee. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

GILBERT, Circuit Judge. The appellants were the complain- 
ants in a suit against the appellee, charging him with infringing 
two certain letters patent for improvements in brooms, to wit, 
letters patent No. 248,252, issued October 11, iSSl, to J. W. Brad- 
Bhaw and Louis C. Richardson, and letters patent No. 249,884, issued 
November 22, 1881, to J. W. Bradshaw, both of which were al- 
leged to hâve been assigïied to the complainants. The défense 
was noninfringement, and a déniai of the assignments to the com- 
plainants. The flrst patent has but one claim, which reads as 
follows: 

"In eombination with a broom, the sllt or open ferrule, B, adapted to contract 
as the wlre Is wound round It, and provlded wlth serratlons, G, Q, aU substan- 
tlally as and for the purpose set forth." 
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The second patent is for a device which difEers from the flrst 
only in that the serrations or teeth are eut away, and in tbeir place 
two lugs are left, one at each end of the métal collar or ferrule 
which goes around the broom straws. In this patent there are 
three claims as follows: 

"(1) The combinatlon of the open ferrule, B, havlng lips or extensions, e, e, 
wlth wlre, O, and tack, f, ail substantially as and for the purpose set forth. 
(2) The broom ferrule, E, formed with the lips, e, e, and wlth the beads or 
shoulders, é, substantially as described- (3) The combinatlon wlth the broom 
body and its handle of the ferrule, E, formed with the beads or shoulders and 
wlth the lips, e, aad the wire wrapped around the body below tlie ferrule, tben 
passed up through the body, and wrapped around the ferrule between the beads, 
and finally secured by a tack or rivet passing through said lips, substantially 
as specified." 




rzn^.jA 



:=2nr^.â 




It was proven that the appellee had used métal collars or fer- 
rules, which differed from those described in the complainanta' 
patents in the fact that they had neither the serrations, G, Gr, of 
the flrst patent, nor the lips or extensions, e, e, of the second pat- 
ent, nor any équivalent or substitute therefor. On the comtrary, 
it appeared that they were plain pièces of tin or métal, which 
were placed around the broom, and wrapped thereon with wire. 
In neither of the complainants' patents is the claim made for an 
open ferrule. It is doubtful whether, in the state of the art, such 
a claim could hâve been made. The claims were for the open fer- 
rule with teeth in the one patent, and with extensions or lugs in 
the other; the purposes of which are in both patents clearly de- 
flned. The patentées were thereby limited to the précise form and 
combination claimed. Knapp v. Morss, 150 U. S. 221, 14 Sup. Ct. 
81; Wright T. Yuengling, 155 U. S. 47, 15 Sup. Ot. L The ap- 
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pellants contend that an équivalent for the serrations of their flrst 
patent is found in the beads or dépressions in the appellee's de- 
vice, vphich are used to retain the wrappings of the yvive, and pre- 
vent them from coming off in case the broom straws should shrink, 
and cause the ferrule to slacken up or loosen. It is clear from the 
complainants' patent, however, that the serrations perform no such 
office. In the spécification the serrations are called "teeth," and 
their use is described as foUows: 

"But the butt ends of the straws extend only under the teeth, and terminate 
at their base. In order to bind thèse teeth upon the broom straws so as to clamp 
the latter upon the handle, we bind a wire, a, around the teeth into a number 
of coils sufflelent to conceal the teeth, and at the lower end of the coU secure a 
tac]£, pin, or screw, H, by passiog the same through the straws and into the 
handle." 

It will thus be seen that the purpose of the teeth is not to pre- 
vent the wire from slipping off the ferrule, but to attach the fer- 
rule more securely to the broom straws. The appellants contend 
also that an équivalent for the lugs or extensions of their second 
patent is found in the appellee's device, from the fact that the ap- 
pellee causes a tack or nail to be driven through the lower corners 
of the open ferrule to fasten the end of the wire to the broom han- 
dle. Hère again the appellants must be bound by their claim. 
They hâve specifically claimed the extensions for the purpose of 
inserting the nail therein. If the appellee had the right to use 
an open ferrule at ail, he had the right to drive a nail through it 
at any point. He was only precluded from using a ferrule with a 
lug or extension thereto, such as was described and claimed in the 
complainants' second patent. Inasmuch as the serrations of the 
flrst and the extensions or lugs of the second patent are wholly 
dispensed with in the device which was used by the appellee, there 
was no infringement. The decree of the circuit court will be af- 
flrmed, with costs to the appellee. 



736 80 FBDJBRAL EBPORTER. 

A SOOW WÏTHOÙT A NAMŒ. 

ROGERS V. A SCOW WITHOUT A NAMB. 

(District Court, E. D. New York. May 17, 1897.) 

Admirai^tt Jukisdiction— Housb Boat — Lien for Towaqe. 

A SCOW, which had been fitted up with a cabin and other appurtenances 
to serve as a bouse boat, was chartered for the season, the owner agree- 
ing with the charterers to share the profits after a certain date. The char- 
tererS engaged the Ubelant to tow them to New liondon and back, wlthout 
Infomnlng hlm that It was a chartered ressel. The answer in the case 
objected to the jurisdiction, that there was no admiralty lien on such a 
craft, and that the charterers were liable for the towage. Held, that the 
house bOat was subjeet to admiralty liens, and that the towage was donc 
on the crédit of the boat 

This was a libel in ààmiralty by Eobert Rogers against an un- 
named scow to enforce an alleged lien for towage. The scow had 
been fitted up with a cabin and other appurtenances to serve as a 
house boat It was then chartered for the season, the owner agree- 
ing to share the profits with the charterers after a certain date. The 
charterers procured the libelant to tow them to New London and 
back, without informihg him that the boat was chartered. The 
claimant set up in his answer a want of jurisdiction in the court 
on the ground that such a craft was net the subject-matter of an 
admiralty lien, and that the charterers were liable for the towage. 

Edwin Gr, Davis, for libelant. 

Goodrich, Deady & Goodrich, for claimant. 

BENEDIOT, District Judge. I hâve no doubt as to the jurisdic- 
tion of the court to entertain a proceeding to enforce a claim for 
towage against a house boat, and it seems to me that the évidence 
shows that the towage sued for was performed on the crédit of the 
boat and her owners, in good faith. There was no bad faith in the 
transaction, and, in my opinion, the case of The Kate, 164 U. S. 458, 
17 Sup. et. 135, relied on by the claimant, does not apply. Decree 
for the libelant for the sum of $200. 
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PAOIFIC OONTRAOTING 00. t. UNION PAVING & GONTRAOTINa 

CO.etaL 

(Circuit Court, N. D. Oalifomla. May 17, 1897.) 

1. Fédéral Courts— Jurisdictiok in Patent Càbes— Licbnsks. 

When there appears to be a subsisting license between the parties to an 
Infrîngèment suit, a fédéral court bas no jurisdietlon, under the patent 
law, to enforce the tenus of the license, or to forfelt the license on the 
ground that its terrns hâve been vlolated. But, when the existence of the 
license Is alleged by the défendant and denied by the complainant, it Is 
compétent for the court to détermine whether, at the time of flling the blll, 
there was a subsisting license between the parties, and uhtil thls fact Is 
determined the court has jurisdietlon. 

2. Patknts-^Preliminabt Injunctiow. 

Prellmlnary Injunctlon granted to restraln Infrlngement of the Rlce, 
Stelger & Thurber patent, No. 319,125, for a process of wcrlilng and using 
e«phaltum. 

Bill in equity for alleged infringement of letters patent No. 319,- 
125, cbTering a ."process of working and using asphaltum." Order 
to show cause why a preliminary injunction should net be granted. 
Application for preliminary iajunction granted. 

WheatoH, Kalloch & Kierce, for complainant 
D. H. Whittemore, for défendants. 

MOEEOW, District Judge. The bill in this case is in the usual 
form, for an infringement of letters patent No. 319,125, granted to 
Judson Bice, Andrew Steiger, and Isaac L. Thurber, and which were 
assigned and are now held by the présent complainant. The va- 
lidity of the inyention covered by the letters patent has been ad- 
judged heretofore. Pacific Contracting Co. v. Southern California 
Bituminous Pav. Co., 48 Fed. 300; Contracting Oo. v. Bingham, 62 
Fed. 281. The invention is described in the letters patent as a "pro- 
cess of working and using asphaltum," and consists, generally speak- 
ing, in reducing asphaltum to a plastic condition by the applica- 
tion thereto of hot water or steam, without mixing it with coal tar 
or any other deleterious substance, and then pressing it under heated 
rollers or other heated irons. An order to show cause why a pre- 
liminary injunction should not be granted was issued on June 6, 
1896, and meanwhile a restraining order was granted. The défend- 
ants baye flled their several answers, to which the complainant has 
flled its replications, and the case now comes up on the order to show 
cause. The complainant and the défendants are ail citizens of the 
State of California. The Southern California Bituminous Paving 
Company, by its answer and aASdavits, pleads the right, by a license 
from the complainant, to use the invention involved in this case; the 
Union Paving & Contracting Company dénies that the process de- 
scribed in the bill is the process covered by the patent; and the three 
other défendants, ofiScers of the two défendant corporations, deny 
that they infringed. 

It is objected, on the order to show cause, that the court has no 
iurisdiction of the case, in view of the fact that the rights of the 
Southern California Bituminous Paving Company to use the inven- 
80 F.-47 
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tion under its alleged license are involved. This is substantially the 
only question involved in this proceeding. The gênerai rule is that, 
where there appears to be a subsisting license between the complain- 
ant and the défendant, the jurisdiction of the court, under the patent 
law, will not be extended to cover a suit to enforce the terms of 
the license, or to forfeit the license, on the ground that the terms 
thereof hâve been \iolated. Hartell v. Tilghman, 99 U. S. 547; 
Albright v, Teas, 106 U. S. 613, 1 Sup. Ct. 550; Manufacturing Co. 
V. Hyatt, 126 U. S. 46, 8 Sup. Ct. 756; Marsh v. Mchols, Shepard 
& Co., 140 U. S. 344, 11 Sup. Ct. 798; Wade v. Lawder, 165 U. S. 
624, 17 Sup. et. 425. But, on the other hand, it is also well set- 
tled that where a suit is brought for infringement, and the exist- 
ence of a license is alleged by the respondent and denied by the 
complainant, it is compétent for the court to détermine whether, at 
the time of the filing of the bill, there was a subsisting license be- 
tween the parties. The détermination of this fact is, obviously, nec- 
essary in order to ascertain whether or not the court has jurisdic- 
tion of the suit for an infringement. White v. Rankin, 144 U. S. 
628, 12 Sup. et. 768; Hammacher v. Wilson, 26 Fed. 239; Oil-Cup 
Co. V. Manning, 32 Fed. 625. In other words, the claim by a de- 
fendant that he has been using an invention under a license is a 
défense to the charge of infringement, showing the lawful right to 
use the invention alleged to hâve been infringed, and if supported by 
the faèts is a ground for the dismissal of the bill. From the aver- 
ments of the aflBdavits it is apparent that the Southern Oalifornia 
Bituminous Paving Company held at one time a license from the 
complainant covering the use of the invention alleged to hâve been 
infringed, but I am unable to détermine whether or not this license 
existed at the time the bill was flled; that is, whether or not it 
had been revoked, upon due notice given by the complainant, for 
good cause, according to the terms of the license. Until this fact 
is flnally determined, the court has jurisdiction of the suit; for, as 
stated in White v. Rankin, supra, "the subject-matter of the action, 
as set forth in the bill, gave the court jurisdiction, and exclusive ju- 
risdiction, to try it." 

The détermination of this question will conclude, equally with the 
Southern Califomia Bituminous Paving Company, the other défend- 
ant corporation, the Union Paving & Contracting Company; for the 
afiBdavits presented by the latter tend to show that, under some con- 
tractual arrangement with the Southern California Bituminous Pav- 
ing Company, it had employed that company to do certain paving 
work, and thereby had had the use of the invention alleged to hâve 
been infringed. The other three défendants being oflScers of the 
two défendant corporations, no further question arises with respect 
to them. Meanwhile, no such case is presented by the aASdavits 
flled on behalf of the défendants, in view of the counter allégations 
contained in the affîdavits for the complainant, as would justify the 
court, at this stage of the case, in dissolving the restraining order, or 
in refusing the application for a preliminary injunction. 

The case will be referred to the master to ascertain (1) whether 
the license between the complainant and the défendant the South- 
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ern California Bitmninons Paving Company was still subsisting when 
the acts of infringement complained of are alleged to hâve occurred; 
(2) if no such license was then subsisting, whetlier the acts of in- 
fringement complained of took place, and to what extent the com- 
plainant has been damaged. The complainant gave a bond in the 
sum of |2,500 upon the issuance of the restraining order. This sum 
would seem suflQcient to protect the défendants until the further 
détermination of the case. The application for a preliminary in- 
junction will be granted upon the complainant giving a bond in 
the sum of |2,500, and it is so ordered. 



MOREIS et aL y, OANDA et aL 

(Circuit Cîourt of Appeals, Flfth arcult May i, 1897.)' 

1. Rbvibw on Bkror— Motion for New Tbial. 

Alleged error in refusing to grant a motion for a new trial la not revlewa- 
ble In the fédéral courts. 

8. Same— Tbial to Cockt. 

When a jury is waived in wrltlng, and the case trled to the court, and 
the court makes a mère gênerai flnding, there Is nothlng which can be re- 
vlewed under an assignment that the judgment entered is contraryto the 
law and the évidence. 

8. Same— Speciai, Findings— Bill dp Exceptions. 

A paper purporting to be a bill of exceptions, and whlch opens and closes 
in the appropriate forms of such a blll, cannot be eonsldered as a spécial 
findlng of facts, though it contains an ertended statement of the évidence 
submitted at the trial. 

In Error to the Circuit Court of the United States for the Western 
District of Texas. 

W. B. Merchant, John D. Rouse, Wm. Grant, E. Williams, Guy M. 
Hornor, and Jas. Legendre, for plaintiffs in error. 
Thos. J. Beall, for défendants in error. 

Before PABDEE and McCORMICK, Circuit Judges, and NEW- 
MAN, District Judge. 

McCORMICK, Circuit Judge. This is an action of trespass to try 
title to lands described in the pétition. The défendants who an- 
swered pleaded the statutory plea, — not guilty. By a stipulation in 
writing the parties waired a jury, and consented that the matters of 
law and of fact should be tried by the court. No exceptions were re- 
served to any action of the judge on exceptions to the pleadings, nor 
on objection to the admissibUity of évidence. There was a gênerai 
flnding and judgment for the défendants. The plaintiffs prosecute 
this writ of error, and in their assignment say that in the record 
and proceedings in the circuit court there is manifest error, in this, 
to wit: First, because the judgment rendered by said court on the 
8th day of October, 1894, is coîitrary to the law and the évidence 
(stating the évidence relied on) ; second, because the court committed 
a material error in refusing to grant the plaintiffs' motion for a new 
triai. The second error we do not consider, because such action of 
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the court is not reviewable. The flrst error we cannot consider, be- 
cause the judge made no spécial ûudings of fact, and, as far as this 
record discloses, committed no error in the admission or rejection of 
testimony, and the pleadings are suflQcient to support the judgment. 
aty of Key West y. Baer, 30 U. S. App. 140, 13 G. O. A. 572, aiid 
66 Fed. 440. The plaintifls in error insist that the bill of exceptions 
which is brought up in thds record is substantially a statement of the 
spécial findings of fact made by the trial judge. We do not so con- 
strue it. It purports to be a bill of exceptions. Its opening words 
are: 

"Be It remembered that upon the trial of the above-entltled cause, the fol- 
lowlng facts being establlshed by the testimony, to wlt" 

And its concluding words are: 

"And thereupon the court rendered Judgment agalnst the plalntlffs, and 
thereafteir the plalntlffs moved the court, on the grounds stated in their motion, 
for a new trial, which motion the court overruled, as appears by record herein, 
to which judgment the plalntlffs In open court excepted, and now tender thls 
thelr WU of exceptions hereinbefore fully stated,. and ask that the same be al- 
lowed by the court, and flled as a part of the record in thls cause. 

"W. M. Merchant, 
"Attomey for Plalntlffs [naming them]. 
"Signed thls ISth day of October, 1894. T. S. Maxey, Judge." 

Bietween this opening and closing of the bill of exceptions there 
appears an extended statement of the évidence submitted on the trial, 
embracing over 50 pages of the printed record; but no note of any 
exception occurs, nor does it appear that the évidence detailed was ail 
the évidence submitted on the trial. It is manifest upon the face of 
the paper that it was not the intention of the trial judge to pronounce 
spécial flndings of fact in the tenus which make up this bill of excep- 
tions. It is clear to us that it was not his intention to make any 
spécial findings of fact, and that he did not in fact make any. Under 
the settled ruïe of this court, and of the suprême court of the United 
States, construing the statute providing for trials before the judge 
without a jury when a jury is waiyed by a stipulation in writing 
signed by the parties, the irecord in this case shows nothing that may 
form a basis for review by this court of the judgment of the circuit 
court. That judgment is therefore affîrmed. 



MOBRISON et al. v. KUHN. 

(arcult Court of Appeals, Flfth Oircuit. Aprll 20, 1897.) 

Appbai,— Décision on Appeal bt Othkk Pahtnkrs. 

Where the record shows that the questions presented w«e necessarlly 
involved and were declded on a préviens appeal by another i>arty from the 
same decree, and In accordance wlth such décision the Judgment below was 
modifled, the court will slmply direct an afflrmanee of the modifled decree. 

, Appeal from the Circuit Court of the United States toe the North- 
ern District of Georgia. 

M. H. Clift, for appellants. 

Foster V. Brown and Mark Spurlock, for appellee. 

Before PAEDEE and MoOOKMICK, Circuit Judges. 
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PAEDEE, Circuit Judge. This was a suit brouglit by William S. 
Kuhn, in liis own right and as trustée for tlie American Waterworka 
& Guaranty Company, against Eobert Morrison,.Carrie P. Morrison, 
Samuel E. Green, Edward Scott, Moses H. Clift, J. T. Williams, Joiin 
X. Dickert, and W. T. Page, for the foreclosure of a mortgage upon 
two tracts of land in Catoosa county, state of Georgia. On final 
iiearing in tbe circuit court a decree was rendered foreclosing the 
mortgage on both tracts, but subject to a prior lien held by Samuel 
E. Green. In the proceedings Robert Morrison and Edward Scott, 
two of the parties who executed the mortgage, made no appearance, 
and a decree pro confesso was enta-ed against them. Moses H. 
dif t, who was the other party who executed the mortgage, and J. T. 
Williams, who claimed an interest in the mortgaged premises, ap- 
peared and contested the right of Kuhn to a foreclosure. Kuhn, not 
being satisfied with the measure of relief granted by the circuit court, 
immediately appealed, and on September 14, 1896, perfected his ap- 
peal against ail the défendants in the case; and citations were duly 
served on Eobert Morrison on the 21st day of September, 1896, and 
upon Moses H. Clift and J. T. Williams on September 28, 1896. The 
transcript was duly filed in this court, and the cause assigned for 
hearing November 24, 1896, on which day it was regularly heard and 
Bubmitted. No appearance was made for any appellee, except for 
Samuel E. Green. On December 15th this court rendered its dé- 
cision (E:uhn V. Morrison, 23 C. C. A. 619, 78 Fed. 16), on which a 
mandate issiled in due course. Subséquent to the filing of the tran- 
script of appeal and the assignment of the cause for hearing, Moses 
H. Clift, Eobert Morrison, and J. T. Williams, original défendants 
in the circuit court, filed a pétition in the circuit court for an appeal, 
which was allowed. None of the other défendants joined in said 
appeal, nor was there any severance. This appeal was perfected 
by a bond conditioned that said Moses H. Clift and J. T. Williams 
should prosecute their appeal to effect, and by service of citation 
upon W. S. Kuhn, in his own right and as trustée, through his coun- 
sel; and the transcript was filed in this court on the 21st day of No- 
vember, 1896, but no appearance for appellants was then, or bas 
since been, entered. An inspection of the record shows that sub- 
stantially the same questions are sought to be raised on the appeal 
of Clift and Williams as were necessarily passed upon by the court 
on the appeal of Kuhn. On this state of facts, the appeal of Clift 
and Williams might well be dismissed for the reason that ail the 
parties défendant who are interested in the decree of the circuit 
court did not join in the appeal, nor was there any summons and 
severance in order to allow of the prosecution of the appeal by any 
less than the whole number of the défendants against whom the de- 
cree was entered (Estis v. Trabue, 128 U. S. 225, 230, 9 Sup. Ot. 58), 
or for the reason that the appeal being a cross appeal, it was not dili- 
gently prosecuted (see The S. S. Osborne, 105 U. S. 447; Hilton v. 
Dickinson, 108 U. S. 165, 168, 2 Sup. Ct. 424; The Tornado, 109 U. S. 
110, 117, 3 Sup. Ct. 78; Grigsby v. Purcell, 99 U. S. 505; U. 8. v. 
Burchard, 125 U. S. 176, 8 Sup. Ct. 832). As, however, the recœ-d 
fihows that the questions now presented were necessarily involved, 
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and hâve been settled adversely to the appellants, in our previoua 
décision on the appeal of Kuhn, the aflarmance of the decree as modi- 
ûed by this court in Kuhn v. Morrison will be proper, and subserve 
ail the ends of justice; and it is so ordered. 



ADAMS et al. t. HEOKSOHEH. 

(Carcuît Court, W. D. Missouri, 0. D. May 15, 1897.) 

L Pkockss— Service Outside State. 

Service of summons outside the state, under Kev. St. Mo. 1889, g 2022, 
is not valld If the summons is not served on the défendant in person. 
8. Same— ApprDAviT of Service. 

An affldavlt of service of a summons under Rev. St. Mo. 1889, | 2022, 
ma.de before a deputy clerlt, Instead of a clerk of court, Is insuflcient. 

8. SaMK— SUBSTITUTBD SERVICE. 

Substituted service of summons, under Kev. St. Mo. 1889, § 2022, is not 
authorized if it does not appear by the pétition or by affldavlt that the dé- 
fendant is a nonresident. 

i. Samb— Natdrb of Suit. 

A suit whleh seeks to require the defenda,iit to perfect hls tltle to certain 
land, furnish the plaintlfC an abstract thereof, convey the land to the 
plalntlff, and pay .him damages, under a contract for the sale of the land, 
Is not one In whlch the decree can be executed by the court, under Kev. 
St. Mo. 1880, §§ 2225-2227, wlthout requirlng any personal act by the dé- 
fendant, and accordlngly Is not eo far a suit in rem as to authorize sub- 
stituted service on a nonresident défendant. 

6. Same— Ambndment of Pleadings. 

When the nature of a suit as originally brought is not such as to glve 
the court jurisdlction over a nonresident défendant brought In by substi- 
tuted service, the court has no power to amend the pleadiugs so as to glve 
jurisdlction over such a défendant. 

Thos. M. Jones, for plaintifEs. 

Noble & Shields and J. B. Harrison, for défendant. 

PHILIPS, District Judge. The case has been submitted to the 
court upon the motion to dismlss the suit. The action was insti- 
tuted in the state court of Phelps couhty, and, on pétition of défend- 
ant, was removed into this court. In tlie state court, and prior to 
the pétition for removal, the défendant appeared specially, for the 
purpose of the motion only, and moved the court to dismiss the suit, 
for the reason — First, that the court had no jurisdiction of the per- 
son of the défendant; second, for the reason that there was no proper 
service of summons made on the défendant; and, third, for the rea- 
son that the défendant, at the time of the institution of the suit, was 
a nonresident of the state, and attempt was made to bring him in 
by substituted service by personal summons made upon him in the 
state of Pennsylvania, and that, the suit being in efEect a proceed- 
ing in personam, and not in rem, it was not within the provisions 
of the statute authorizing such substituted service. 

The attempted service of summons on défendant in the state of 
Pennsylvania is clearly bad, for the reasons that process in that 
state was not served upon the défendant in person, as required by 
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section 2022, Eev. St. Mo. 1889; and, second, because the afiQdarit of 
such service made by the sherifE was not made before the clerk of 
the court, as required by the statute, but was made before a deputy. 
Murdock v. Hillyer, 45 Mo. App. 287. No such substituted service 
of process was authorized in this case, for the reason that it neither 
appears by the pétition nor in any affidavit thereto that the défend- 
ant was a nonresident of the state, or out of the jurisdiction of the 
state circuit court, where the suit was instituted. 

. After the removal of the cause into this court, the case must pro- 
ceed just as this court ûnds it when it is removed from the state 
court. Tallman v. Railroad Co., 45 Fed. 156. Nor is it apparent 
that on the pétition, as it stands, this court could hâve any juris- 
diction to afford the relief sought therein. To give the state court 
jurisdiction to proceed against the nonresident défendant upon sub- 
stituted service, without the appearance of the défendant to the 
merits of the suit, the proceeding must be one essentially in rem. 
It may be conceded to the plaintifEs that in view of sections 2325- 
2227, Rev. St. Mo. 1889, an action for spécifie performance of a con- 
tract for the sale and conveyance of real estate may be so main- 
tained, under the state statute, as a judgment therein may be en- 
forced by directing the conveyance of the property, without requir- 
ing of the défendant the performance of any personal act. But for 
this statute, a suit for spécifie performance would partake essentially 
of the nature ôf a proceeding in personam. Olney v. Eaton, 66 Mo. 
563-567; Bennett v. Fenton, 41 Fed. 283. What is the nature and 
object of this suit? It is predicated on a contract for the sale and 
purchase of real estate. By the terms of the contract, the défend- 
ant was to furnish to the plaintiffs a complète abstract of the title, 
and to convey to them a perfect title to the land. While the péti- 
tion in this case is somewhat ambiguous, the gravamen of the com- 
plaint is that the deed to the land tendered by the défendant to the 
plaintiffs was imperfect in its title; that it did not describe the proper 
land; that the défendant bas failed to furnish the abstract as pro- 
vided in the contract; and that the plaintiffs were damaged in the 
sum of $1,000 by reason of having held in readiness the sum of |10,000 
to be paid to the défendant upon bis compliance with the contract; 
and the prayer of the pétition is that défendant be decreed "to per- 
fect title to said lands, and furnish an abstract, according to said 
contract, and to convey, by good and proper warranty deed, the said 
premises to plaintiffs, and that he pay plaintiffs damages in the sum 
of one thousand dollars, for the losS of the use of the purchase money 
of ten thousand dollars from the 24th day of January, 1896." It 
cannot be controverted that a decree or order of court directing the 
défendant to perfect title to the land, and to furnish an abstract of 
title thereto, as also an award of damages, as prayed for, would hâve 
to be executed personally against the défendant; and, while a decree 
of conveyance of title could be executed in rem, it is apparent from 
the whole body of the pétition and the prayer thereof that plain- 
tiffs do not seek to hâve this doue except upon the condition that 
défendant first furnish the required abstract, and perfect his title 
to the land. 
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I have considered the question as to whether the bill does not con- 
tain suiBcient facts to authorize the court to grant leave to the plam- 
tiffs to file in this court an amended bill, averring sufflcient title in 
défendant to compel him to exécute the contract, or aver that plain- 
tiffs are willing to accept such title as défendant has, in fulflUment 
of the contract, and pray for a spécifie performance, eliniinating f rom 
the bill the averments and prayer respecting the failure to furnish 
the promised abstract, aiid the requirement that the défendant per- 
fect his title, and also the prayer for damages. But the court is con- 
fronted with the légal difficulty that the state court from which this 
cause was removed had neither acquired jurisdiction over the de- 
fendant nor had it jurisdiction over the subject-matter of the relief 
prayed for in the bill, as against a nonresident défendant not appear- 
ing to the merits of the action. On the removal to this jurisdiction, 
the court must take the case precisely in the condition it was when 
the order of removal was made. The bill amended as above suggest- 
ed would be res nova. The only way the défendant could be called 
intô this court would be under the provisions of section 8, p. 176, 
1 Supp. Eev. St. U. S., which applies to a suit "commenced in any 
circuit court of the United States." This would be, at best, an ex- 
périmental and very questionable proceeding. It were better for 
plaintififs to go out of court, and begin anew. As against this de- 
fendant, they should elect as to what remedy they will pursue. On 
the breach of such a contract, the vendee may elect to take the title 
the défendant has, and demand a spécifie performance, and pray for 
the conveyance; or he can sue at law for damages as for breach of 
contract. If the vendor has sufflcient or any acceptable title to the 
vendee, where is the necessity for demanding of the vendor, through 
the court, a delivery of a completed abstract? It would be a novel 
procédure for a court of equity to decree that the vendor should de- 
liver such an abstract. If the vendee, by the contract, be entitled to 
the abstract, it is equally accessible to him, and he could hâve one 
made, and sue the vendor for damages. 

The contention of plaintiffs' counsel that the appearance of défend- 
ant in the state court, for the purpose of removing the cause into 
this court, is an appearance to the merits of the case, is not tenable. 
The motion to dismiss, filed in the state court by défendant, express- 
ly stated that it was an appearance only for the purposes of said 
motion; and it was also expressly stated in the pétition for removal 
that défendant appeared specially and solely for the purposes of 
such removal. This brinss the case within the décision of the su- 
prême court in Goldey v. Morning News, 156 U. S. 518, 15 Sup. Ot. 
559, and was not an appearance to the merits. It results that the 
motion to dismiss is sustained. 
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LOUISVILI/B, N. A. & 0. RY. CO. v. POPE. 

(Circuit Court of Appeals, Seventh Oircult. June 12, 1897.) 

No. 263. 

Railhoad Constbuction Contbact— Iktbrpretation. 

In 1873 the D. R. R. Co., a corporation of Indiana, authorlzed to bulld 
a railroad in that state, and tlie A. R. R. Co., an Illinois corporation, au- 
ttiorized to build a railroad in that state, entered into a contract by which 
the D. Co. made over to the A. Oo. certain donations made to it for the 
purpose of building its road, and agreed that the road and ail property 
of the D. Oo. Bbould belong to the A. Co. for the purpose of building 
Buch road upon condition that the A. Oo. should begin construction before 
a certain date, and thereafter prosecute the same in good faith with such 
diligence as lay in Its power, providing also that the principal condition 
of the ownership of the A. Oo. was the commencement and prosecution 
of the worli of building the road. The A. Oo. began the work of con- 
«îtructlon, and carried it on for a time, expending a considérable sum of 
money, though this was not shown to be more than the donations to the 
D. Oo., and then discontlnued work for want of means to carry it on. In 
September, 1877, the D. Oo., assuming that the A. Co. had failed to prose- 
cute the work, let the contract for completing the road to Independent con- 
■ tractors, by whom it was completed, and put in opération. Held, that the 
A. Co., by its agreement with the D. Co., was bound to prosecute the work, 
not only diligently, accordihg to its aWllty, but at ail events; and, It hav- 
ing ceased work, though from lack of abllity to prosecute it, the D. Co. 
was justifled in assuming possession of the road, and eontracting with 
others for Its completion, and the A. Oo. had no lien on the completed road, 
or on the part where Its work was donc, for the amount of its expendl- 
ture upon It. 

Appeal from the Circuit Court of th.e United States for the District 
of Indiana. 

The Chicago & South Atlantic Railroad Company was organized Septem- 
ber 1, 1873, under the gênerai railroad incorporation law of Illinois, approved 
March 1, 1872. Its proposed capital stock was $3,500,000, divided into shares 
of $100 each. To this capital stock only a nominal subscriptlon was erer 
made. It Is stated In the argument for appellant, and apparently not dis- 
puted In that for appellee, that the total amount of stock subscribed was 
eight shares. In September, 1872, the Indianapolis, Delphi & Chicago Rail- 
road Company was formed under the act of March 11, 1867, of the législa- 
ture of Indiana, to d«elare abandoned certain unfinished railroads, and to 
provîde' for their completion, etc. This Company succeeded to the rights of a 
prior and abandoned corporation of the same name. Its capital stock was 
$2,500,000, divided Into shares of $50 each. Its corporate purpose was to 
build and operate a railroad from Indianapolis, by way of Delphi, a distance 
of some 140 miles, to a point on the boundary Une between Illinois and 
Indiana In the county of Lake In the latter state, and In the direction of 
Chicago. The number of shares orlginally subscribed to the capital stock 
of this Company was 1,068. Just how many were afterwards subscribed, and 
what was paid for the same, or agreed to be paid, does not clearly appeor 
In the record. On September 5, 1873, thèse two corporations, made a treaty 
in words foUowing: 

"Whereas, the Indianapolis, Delphi & Chicago Railroad Company Is a cor- 
poration duly organized aad exlsting under the laws of the state of Indiana, 
and thereby duly authorized to coastruct and operate a railroad extending 
from a point on the dividing Une between the states of Indiana and IlUnols 
at or near Lake county, Indiana, to Indianapolis, Indiana, commencing at 
Indianapolis, and extending through or within eighty rods of the foUowing 
points, to wit, Big Springs Meeting House, Boone county; Klrkland, Frank- 
fort, and KossviUe, Clinton county; Delphi, CarroU county; Monticello, WMte 
county; and Eenssalaer, In Jasper county. Sald railroad Is Intended to pas» 
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Into or through the counties of Marlon, Hamilton, Boone, Clinton, Carroll. 
Whlte, Jasper (probably Newton), and Lake (counties); and thence on a route 
to be chosen by the said corporation to such a point on said county Une be- 
tween said states as may be most practicable; and Is also empowered by 
the laws of the state of Indiana to construct, operate, and maintain an ex- 
tension of its railroad from any point on the Une thereof to any point on the 
Une of the Chicago & South Atlantic Railroad in the state of Illinois. And 
whereas, the said Chicago & South Atlantic Railroad is a corporation duly 
chartered, organized, and existing under and by virtue of the state of Illinois, 
and for the purpose of building and operating a railroad from the city of 
Chicago, in the state of Illinois, to a point on the boundary Une between the 
States of lUinols and Indiana, and to be hereafter located so as to connect 
with the terminus of the road of the said Indianapolis, Delphi & Chicago 
Railroad Company. And whereas, said roads are to be built in the Une of 
and as parts of a rallway to be known as the Chicago & South Atlantic RaU- 
road, whlch said railroad la to be buUt on a unlf orm gauge of four f eet and 
elght and one-haJf inches (4 feet S% inches) In a Une as near as may be as 
foUows, to wlt: Commenclng at Chicago, lUinois, In the most direct route 
practicable over and upon the road of the Chicago & South Atlantic Com- 
pany to connect wlth the road of the Indianapolis, Delphi & Chicago Rail- 
road Company on the Une dlviding the states of Illinois and Indiana, between 
the counties of Cook, Illinois, and Lake, Indiana; thence to Montlcéllo; 
thence to Delphi; thence to Frankfort; thenc« to Indianapolis, over the 
routes of said Indianapolis, Delphi & Chicago Railroad Company; thence to 
ShelbyviUe; thence to Greensburg; thence to the Ohio river, at Vevay, or 
Rising Sun; thence crossing the Ohio river to Ker;'."ïcky; thence to Frank- 
fort or Lexington; thence to Loudon or some point near; thence by either 
or by both by direct route to Knoxville, Tennessee; thence to the Blue Rldge 
road to headwaters of the Savannai river to Anderson, in the state of 
South CaroUna, or by the route from Loudon, or some point near it, to some 
point near the Cumberland Gap; and thence to Asheville, in the state of 
North Oarolina, the objective points being WUmington, North Carolina, 
Oharleston and Port Royal, or Foote's Point, South Carolina, and Augusta 
and Savannah in Georgia. And whereas, the said Indianapolis, Delphi & 
Chicago Railroad Company Is incorporated as a railroad company, and bas 
been, and now is, obtainlng, and is hereafter to obtain, subscriptions and 
donations for the purpose of building, maintalning, and operating said com- 
pany: Now, therefore, the said Indianapolis, Delphi & Chicago Railroad Com- 
pany and the said Chicago & South Atlantic Railroad Company, for the pur- 
pose of maklng the said Indianapolis, Delphi & Chicago Railroad Company a 
portion of the Chicago & South Atlantic Railroad Company, and for the pur- 
pose of securing an early commencement and completion of the work of 
building and operating said railroad company, do hereby make and enter into 
the foUowing arrangements and agreements, to wlt: (1) The Indianapolis, 
Delphi & Chicago Railroad Company, with ail its property, franchises, and 
privilèges, shaU from this day be operated, controUed, and absolutely owned 
in fee simple by the Chicago & South Atlantic Railroad Company aforesaid 
as a portion of the grand route from the city of Chicago to the South Atlantic 
Océan, upon condition, nevertheless, that the said Chicago & South Atlantic 
Kailroad Company, or thelr agents or assignée, shall on or before the flrst 
day of July, 1874, commence the construction of said Indianapolis, Delphi & 
Chicago Railroad within the state of Indiana, and shaU thereafter prosecute 
the building of the same In good faith wlth such diligence as lies in their 
power untU said Indianapolis, Delphi & Chicago Railroad shall be completed. 
(2) Ail moneys, lands, stocks, bonds, and other things of value that hâve been 
and ShaU hereafter be contributed, donated, or subscribed by any state, 
county, city, community, corporation, or individual for the purpose of con- 
structing or maintaining the said Indianapolis, Delphi & Chicago Railroad 
shall from henceforth belong to and be absolutely owned by the Chicago & 
South Atlantic RaUroad Company aforesaid, or their assignées, subject, how- 
ever, to such provisions and conditions as shall hereafter be set forth, and to 
the laws of the state of Indiana, and the IndianapoUs, Delphi & Chicago Rail- 
road Company heretofore enacted. The principal condition of the ownership 
of said things of value by the Chicago & South Atlantic Railroad Company 
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ts fully understood and agreed to be the commencement and prosecution of 
the work of building the Indianapolls, Delphi & Chicago Ealiroad by the said 
Chicago & South Atlantic Company, their agents or assignées, and (In order 
to more fully secure both parties to thls contract, and also the donors and 
subscribers mentioned) it is hereby agreed that the proceeds of ail such sub- 
Bcriptions and donations shall In ail cases where It Is practieable be deposited 
in trust with Drexel & Oo., bankers of Phlladelphia, or George O. Smith & 
Bro., bankers in the city of Chicago, and in such local banks as may be 
mutually agreed upon by the Chicago & South Atlantic Ballroad Company, 
their agents or assignées, and the pai'ty or corporation making the donation or 
Bubscription. AU such donations or subscrlptlons shall thns remain as a 
spécial deposlt in trust wlth saJd banks, untll such time as hereafter stated, 
t» wit, whenever and so soon as the Chicago & South Atlantic Railroad Com- 
pany shall establish the fact (by the s-worn statements of their engineers and 
contractors) that they hâve by their agents or assignées performed work upon 
the sald Indianapolls, Delphi & Chicago Ealiroad to the value of (?50,000.(X)) 
fijfty thousand dollars, then the Chicago & South Atlantic Kailroad shall hâve 
the authority and right to draw (through the proper offlcers of their company) 
the sum of forty-flve thousand dollars ($45,000.00), and for one hundred thou- 
«and dollars' worth of veork they shall hâve the rlght to clalm and own the 
sum of nlnety thousand dollars, and so own for any other spedfied amount of 
work; It being the herein-declared Intention to prescrlbe and agrée that the 
Ohlcago & South Atlantic Railroad Company, or their assignées, shall be entl- 
tled and hâve the right to draw on the above-mentloned deposits, and on ail 
donations and subscrlptlons of sald Indianapolls, Delphi & Chicago Kailroad 
Company, to the extent of nlnety thousand dollars, and so for any speciâed 
amount of work; it being the herein-declared Intention to prescribe and agrée 
that the Ohlcago & South Atlantic Railroad Company, or their asslgns, shall 
be entltled to hâve the rlght to draw on the above-mentloned deposits, and 
on ail donations and subscrlptlons to said Indianapolls, Delphi & Chicago Rail- 
road Company to the extent of nlnety per centum of the value of ail the work 
actually performed by them; and that such donations and subscrlptlons shall 
not be obtalned under any other conditions, or for any other purpose, 
and the sald Chicago & South Atlantic Railroad Company shall hâve the right 
to thus draw upon and own ail the donations and subscrlptlons above men- 
tioned untll the entire amount shall hâve been paid over to the said company 
on the terms and conditions above mentioned. ïhe détails and spécifie ar- 
rangements of making such donations and subseriptions to be hereafter 
agreed upon in such manner as shall not confliet wlth the existing laws, and 
shall best protect the Interests of both the subscribers thereof, and those of 
the Chicago & South Atlantic Railroad Company. Should the work of build- 
ing the sald Indianapolls, Delphi & Chicago Railroad not be commenced by 
the sald Chicago & South Atlantic Railroad Company, their agents or as- 
signées, on or before the flrst day of July, 1874, then this agreement shall 
be null and void, and of no effect, and ail the subscrlptlons and donations 
deposited In trust with the banks as above set forth shall be returned by 
the sald banks to the respective owners or subscribers thereof." 

On February 3, 1875, a supplemental compact was made between the two 
companies In words followlng: 

"Whereas, the Indianapolls, Delphi & Chicago Railroad Company and the 
Chicago & South Atlantic Railroad Company did by certain articles In wrlt- 
Ing made and executed between them on the 5th day of September, 1873, 
but not a consolidation, agrée, among other things, that If the Chicago & 
South Atlantic Railroad Company should well and falthfnlly perform on Its 
part ail the matters and things mentioned in said contract to be performed 
by said company, then the sald Indianapolls, Delphi & Chicago Railroad Com- 
pany, Its stock and donations, beeame the property of the Chicago & Soutâi 
AMantic Railroad Company; and whereas there are divers omissions and in- 
ffufficiendes in sald articles in wrltlng: Therefore, we, the Indianapolls, 
Delphi & Chicago Railroad Company and the Chicago & South Atlantic Rail- 
road Company, do make thèse further articles of contract, and for union and 
consolidation to take place In future, not In prsesenti, according to the act of 
the respective législatures of the states of Indlana and Illinois, In such case 
made and provlded: First. That the said corporations above named, by toia 
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kDlÛ virtue of sald original article of wrltlng, and by force of thèse présents, 
are hereby aasoclated, but not Consolidated, for the purpose of jointly promot- 
ing the building and running of thelr respective roads, shall assume a common 
name, and after the flrst day of July next shall be Isnown under the name 
and style of the Chicago & South Atlantic Eailroad Company, but neverthe- 
less au the estate, real, Personal, mlxed, and the rights, privilèges, and im- 
munities, together with the stoelîs Ijelonging to each of the sald corporations, 
shall become vested in the Chicago & South Atlantic Railroad Company of the 
State of lUinois from September 5, 1873, and the debts and liabilities of each 
of sald corporations shall be deemed and are hereby declared to be the debts 
and liabilities of the last-named body corporate. Second. AU the capital 
stoelî of the sald Indianapolis, Delphi & Chicago Eailroad Company shall be 
held by the board of directors of sald eompany for the use of the Chicago 
& South Atlantic Eailroad Company of lUlnois, and for such purpose shaU 
be held in trust far the board of directors of the sald last-mentioned eom- 
pany, to be held by them and their successors in office, or by such other 
persons as the board of directors of said eompany may from time to time 
direct, for the use of sald eompany, and subject to the said control and man- 
agement, direction, disposition, sale, and disposai of the sald board of di- 
rectors of said last-mentioned eompany: provided, nevertheless, the stock of 
the Indianapolis, Delphi & Chicago Railroad Company now ont in the hands 
of subscribers and bona flde holders, or which shall thereafter be Issued to 
counties, townships, municipal corporations, or indlviduals, shall be entitled 
to share pro rata in ail dividends hereafter made and declared by the Chicago 
& South Atlantic Eailroad Company of Illinois. Third. The board of direct- 
ors and offlcers of the IndianapoUs, Delphi & Chicago Eailroad Company, or 
thelr duly-elected successors, shaU continue in office for the purpose of pre- 
serving and guardlng the trusts created In the articles of agreement, and 
for such other purposes as shall necessarlly grow out of or be incident to their 
respective offices, until such time as said railroad shall be completed, and 
trains operated upon the same. But the capital stock and business and prop- 
erty of whatever name and kind of said assoclated eompany shall be man- 
aged and côntroUed exclusively by thé board of directors of the' Chicago & 
South Atlantic Eailroad Company of the state of Illinois, and the said di- 
rectors and ail the offlcers shaU be eleeted and appointed in the manner now 
provided for by the charteir and by-laws of the last-named eompany. Fourth. 
From and after the first day of July next ail régulations and by-laws now ex- 
Isting, or which may hereafter be established by the sald Chicago & South 
Atlantic Eailroad Company of Illinois, which do not contravene any of the 
stipulations of the agreements, and ail rules and régulations necessary for 
the management and control of the business of the sald eompany shall be 
and remaih In force over the Interests hereby to be hereafter Consolidated 
and united as fully as if the same had been established or put in force by 
either of said companies prior to thèse articles of agreement. Flfth. Ail sub- 
sidies, public or prlvate, ail rights of way now obtained in the name of the 
Indianapolis, Delphi & Chicago Eailroad Company, shaU become and now are 
the property of the Chicago & South Atlantic Railroad Company of Illinois, 
and air municipal, county, or township subscriptions and other subsidies 
which are now pending, but not completed, and ail judicial and other pro- 
ceedlngs now pending for obtaining lands and the rights of way over the 
same by the Indianapolis, Delphi & Chicago Eailroad Company shall be car- 
rled on, and said stock shall be Issued by said eompany, in the name of the 
Indianapolis, Delphi & Chicago Railroad Company to ail intents and purposes 
the same as If this association had not taken place until the same be fully 
terminated; and in ail cases where any municipal subscriptions are made to 
the capital stock of the said road sald stock shall be issued by said road, but 
the same shaU be oaxried on for the use and benefit of the Chicago & South 
Atlantic Railroad of Illinois. Sixth. It is also agreed and made obligatory 
upon the Chicago & South Atlantic Eailroad Company to establish the car- 
repair works in or near the city of Delphi, and to maintain them there, pro- 
vided said eompany shall recelve a donation in f ee simple of not less tban 
(25) twenty-flve acres of land in or near said clty, suitable for such purpose. 
Seventh. So much In said original articles in writlng as refer to depositing 
moneys in trust wlth Drexel & Company of Philadelphia, or Grco. 0. Smith & 
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Co., ta hereby declared Inoperatlve, and of no effect, The original articles in 
writing are to be In no way canceled or annuUed by thèse supplementary arti- 
cles, but the same are hereby ratiâed and eonflnned In every respect. Eightli. 
Nothing eontained in the articles above written shall be so construed as to 
be a consolidation or surrender of the franchises of sald roads, or either of 
them, but the aald roada are each to préserve thelr Integrity, independence, 
and identity the same as If no such contract had been made; the true 
meaning and intent of thèse présents belng that the Chicago & South Atlantic 
Railroad Company of Illinois are to be the awners of such stock of the Indi- 
anapolls, Delphi & Chicago Railroad as had not been sold or subscribed for np 
to the 5th of September, 1873, together wlth ail its property, real, Personal, 
and mixed, for the purposes herelnbefore expressed, and the Chicago & South 
Atlantic Bàilroad Company Is to carry on ail the business of building, equip- 
ping, and operatiug said road, and at such time, and not until then, as sald 
road Is bullt, and cars running over the same from Chicago to Indianapolis, 
and then and thereaf ter the sald roads shall be Consolidated and united as 
one corporation, and the Indianapolis, Delphi & Chicago Eailroad shall be 
Incorporated wlth and become merged in the Chicago & South Atlantic Eail- 
road Company of Illinois, and the board of directors and offlcers of the last- 
named company shall constitute the directors and offlcers of said Consolidated 
Company. NInth. And the said parties hereto, for the considération afore- 
sald, do mutually agrée and déclare that the stipulations herein shall take 
efCect Immediately upon the due exécution of the présent articles." 

Shortly after September 5, 1873, the work of constructing the road was com- 
menced, and for a time çarrled on under the administration of the Chicago 
& South Atlantic Railroad Company pursuant to the contract. On Septem- 
ber 29, 1877, the directors of the Delphi Company, assumlng as a fact that the 
Chicago & South Atlantic Company had falled to prosecute the work of build- 
ing the road in Indiana, In efCect declared that the last-named corporation 
had no further Interest or right in the unfinished road, and shortly after let 
a contract to complète the construction. The contractors, Yeoman, Hegler 
& Co., at once proceeded wlth this work. Later thelr contract was assigned 
to Yeoman, and afterwards by the latter to a corporation called the Chicago 
& Indianapolis Air-LIne Rallway Company. The work of construction was 
at length flnished, the contractors and their assignées treatlng the unfinished 
road, upon whlch construction was resumed as hère stated, as the property of 
the Delphi Company, and dlsregardlng or Ignoring any clalm or right therein 
on the part of the Chicago & South Atlantic. About the time of making the 
contract wlth Yeoman, Hegler & Co., the Delphi Company mortgaged the 
entire property to secure bonds. Thèse bonds were subsequently purchased 
for value by the Chicago & Indianapolis Air-LIne Company, and afterwards 
thIs mortgage was foreclosed, and the road sold. Later appellant became 
the owner, and the road is now In use by appellant as part of Its Une. 

On May 14, 1880, one John B. Pettit flled a credltors' bill against the Chicago 
& South Atlantic Railroad Company In the drcnlt court of the United States 
for the Northern district of Illinois. On December 31, 1880, appeUee, Pope, 
was made receiver of, and to him later was assigned, ail the property of the 
défendant in the last-named suit. On July 12, 1881, the bill in the case at 
bar wherein appellant and a number of other corporations and individuals were 
made parties défendant was filed. After divers amendments, answers, repli- 
cations, etc., the cause was referred to a Bpeclal master. On his report, and 
in accordance wlth his recommendatlon, a decree was entered, wherein it Is 
adjudged that appellee receiver, In right of the Chicago & South Atlantic 
Railroad Company, has a lien on the road from Dyer, in Lake county, Ind., 
to Delphi, In Oarroll county, to secure the sum of $168,922.88 as justly due 
the Company last named, wlth Interest thereon at 6 per cent, per annum 
from the 4th day of March, 1881; and that, unless that sum be pald by a 
day flxed, the portion of the road referred to be sold. From this decree, appel- 
lant, the Loulsville, New Albany & Chicago Rallway Company, alone prose- 
cutes this appeal. 

On September 5, 1873, the date of the flrst of the two writings set f orth 
lu this statement, the Delphi Company had not commenced the work of con- 
structing Its road, but it had acquired certain rlghts of way; and certain sub- 
scriptions, for payment of whicb it held notes, had been made. After the 



750 80 FEDERAL REPORTER. 

Initial agrecment wlth the Chicago & South Atlantic, thèse notes and sub- 
serlptlons were, aecording to the seventh flndlng of the master, canceled, and 
other or new notes and subscrlptlons substituted In thelr place. Shortly 
after September 5, 1873, the Chicago & South Atlantic snrveyed or resur- 
veyed the proposed road from Indianapolis to Dyer; and In June, 1874, grad- 
ing was eommenced in Lake county. Under the direction and control of the 
Chicago & South Atlantic and its contractors, the construction went on quite 
continuously in the counties of Late, Jasper, White, and OarroU untll the 
work, Including "rights of way paid for and covered by sald work," and in- 
eluding surveying and engineering, amounted In value, as estimated by the 
master In his nineteenth flndlng, to $168,922.88. The thlrty-second flndlng 
shows that this work— Identlfied In the nineteenth finding as havlng been 
"twenty-three miles of grading, grubWng, and brldglng of sald rallroad in 
Lake county, about six- miles in Jasper county, one mile In White county, and 
nlne miles In Oarroll county"— was ail done some time prior to September 1, 
1875. The master states that other work was done by the Chicago & South 
Atlantic, but he apparently failed to identify the same, and the total value 
of the work or unflnlshed road for which he found the Chicago & South At- 
lantic was entltled to recover, as fixed by hlm, was the $168,922.88, wlth 
Interest, as above mentloned. 

The theory of the spécial master— and hls vlew was adopted by the circuit 
court — was that any cessation In the prosecution of the work of building the 
road in Indlana prier to September 29, 1877, was due, not to any want of 
diligence on the part of the Chicago & South Atlantic Kailroad Company, but 
to inabllity, caused in a measure by the stringency of the times; that there 
never was any intent by the Chicago & South Atlantic to abandon the work 
of building the road; that the action of the Delphi Company in resumlng 
active control and letting the work to Its own contractors was wrongful as 
agalnst the Chicago & South Atlantic; that the unflnlshed road, as seized by 
the Delphi Company and Its contractors, was stlU the property of the Chicago 
& South Atlantic by force of the contract; that appellant and ail persons and 
corporations deallng wlth the property after September 29, 1877, had or were 
charged wlth notice of the rlg'hts of the Chicago & South Atlantic Rallroad 
Company; and that appellee, as recelver In right of the Chicago & South At- 
lantic, was entltled to the reeovery and lien already mentloned. Turther réf- 
érence to the report and évidence wlU be found In the opinion. 

E. 0. Field, Henry W. Blodgett, Addison C. Harris, and George W. 
Kretzinger, for appellant. 
John S. Miller and William P. Fishbach, for appellee. 

Before BROWN, Circuit Justice, and JENKESTS and SHO- 
WALTEE, Circuit Judges. 

SHOWALTER, Circuit Judge, after making the foregoing state- 
ment, delivered the opinion of the court. 

Appellee, being recelver, représenta, in a sensé, the creditors of 
the Chicago & South Atlantic Railroad Company, The sum re- 
covered, $168,922.88, with interest, as allowed, now amounts to more 
than $312,000. This money, or a large part thereof, would doubt- 
less be used by the recelver in discharge of the debts of the Chicago 
& South Atlantic Railroad Company. But it is the right of the 
company v?hich is in question. No creditor is hère asserting any 
lien in his own right; nor is it anyvyhere intimated as a theory of 
the case that certain creditors had liens in their own right, and that 
by a species of subrogation the debtor compaay may, in this pro- 
ceeding, assert such liens. As the record cornes before this court, 
the creditors hâve no right which transcends that of the company. 
If there were no creditors, and the purpose were to divide the large 
sum mentioned above among the few persons who made the trifling 



LOUISVILLE, N. A. 4 0. BY. CO. V, POPE. 751 

eubscription to the stock of the Chicago & South Atlantic, the ques- 
tion of recoTery hère would be precisely the same as it is. The peo- 
pie of Indiana along the proposed route were much interested in the 
eijterprise which formed the subject-iùatter of the contracta of 1873 
and 1875. By the laws of that state they, in the form of municipal 
corporations, were empowered to make donations, subsidies, and sub- 
scriptions in aid of the franchise granted to the Delphi Company to 
build the road. Individual property owners could, of course, make 
such donations as they saw fit. It was hardly expected that any 
municipal or other subscription to the stock of the Delphi Company 
would yield direct profit. The scheme evidently was to solicit and 
obtain donations, subsidies, and subscriptions, and use the same, 
or the proceeds thereof, in the work of initial construction, and then 
use the unfinished road as the basis of crédit to secure means for 
completion. The appeal for municipal aid, it was evidently thought, 
would meet with a more libéral response if the road to be built in 
Indiana could be represented as part of a continuons line from Chi- 
cago to the South Atlantic seaboard; hence the organization of the 
Chicago & South Atlantic Railroad Company, and the compact be- 
tween the two corporations shown by the writings of 1873 and 1875. 
The Chicago & South Atlantic was at liberty, of course, to provide 
means ont of its own proper resources to be used in the construction 
of the road from the Indiana state line to Indianapolis, but no en- 
gagement to do 80 distinctly appears in either writing. Whether it 
was possible for the Delphi Company to alienate the franchise to 
build the road, that company did not do so. Section 8 of the writ- 
ing of 1875 is explicit upon the point. The liberty and authority of 
the Chicago & South Atlantic to build the road in Indiana, and 
solicit, accept, and use in construction work in Indiana donations, 
subsidies, and subscriptions from property owners and municipal 
corporations along the route in that state, must be referred to the 
contract with the Delphi Company. Ail such donations, subsidies, 
and subscriptions, together with the stock of the Delphi Company 
undisposed of at the time of the exécution of the writing of 1873, 
and ail other property of the Delphi Company then on hand, was 
by the contract made subject to a spécial or limited ownership in 
the Chicago & South Atlantic. Since ail construction work in In- 
diana was under the Delphi Company's franchise, and would other- 
wise hâve been without légal sanction, ail donations, subsidies, and 
aids volunteered towards the work in Indiana, whether before or 
pending the contract, must hâve been initially the property of the 
Delphi Company. It was by force of the contract that thèse "things 
of value" were subject to the dominion of the Chicago & South At- 
lantic Eailroad Company, That this was the understanding is ap- 
parent more particularly from the last sentence of the first para- 
graph of the preamble to the treaty of 1873, from the sections mark- 
ed 1 and 2 of that same writing and from sections 5 and 8 of the 
writing of 1875. The section, for instance, marked 2 of the paper of 
1873 in part reads: 

"Ail moneys, lands, stocks, bonds, and other things of value that hâve been 
and shall hereafter be eontrlbuted, donated, or subscrlbed by any state, 
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cow)^, clty, communl'ty, corporation, or Indlvldnaï for the purpose of con- 
Btnicting or maintaining the Indianapolls, Delphi & Chicago Eailroad shall 
from hëaceforth belong to, and be absolutely owned by, the Chicago & Soutb 
Atlantic Eailroad Company, subject, however," etc. 

• 

The Indianapolis, Delphi & Chicago Railroad is the road from 
Indianapolls to the state Une, which the Indianapolls, Delphi & Chi- 
cago Railroad Company was authorized to build. That company, 
retaining its franchise to so build, and being deemed, held, and by 
necessary implication declared, the owner initially of everything 
given in aid of said franchise, transfers a.limited and spécial do- 
minion over ail the "things of value" referred to in the contract as 
then extant or in expectancy to the Chicago & South Atlantic. It 
may be hère added that profit as to a contracter or in any other 
way to the Chicago & South Atlantic was not stipulated for or pro- 
posed. When, under the administration of that company, the road 
should be completed, and cars running from Indianapolis to Chicago, 
the twp corporations were to merge into a third, and the entire prop- 
erty was to vest in the Consolidated concem. By the third section 
of the writing of 1875 the directors and oflBcers of the Delphi Com- 
pany and their successors "shall continue in oifice for the purpose of 
preserving and guarding the trusts created in the articles of agree- 
ment." By the eighth section of the same writing, after the idea 
of a surrender or aliénation of its franchise by the Delphi Company 
is excluded, "the true meaning and intent of" the contract is de- 
clared to be that the Chicago & South Atlantic shall be owner of 
the property of the Delphi Company "for the purposes hereinbefore 
expressed"; that is, to carry on the work of building the Indiana 
portion of the road in question. • In the preamble to the writing of 
1873 it is recited that the Delphi Company "bas been and now is 
obtaining, and is hereafter to obtain, subscriptions and donations 
for the purpose of building" the road in Indiana; and the immédiate 
purpose of the contract is expressed to be "an early commencement 
and completion of the work of building" the road. The property 
alienated or put in the dominion of the Chicago & South Atlantic 
by the contract was, as before noted, ail the property which the 
Delphi Company then had, or which might, pending the contract, be 
given or subscribed by any person or corporation in aid of its fran- 
chise to build the road. 

The limitations ôxed in the contract on the ownership thus vested 
in the Chicago & South Atlantic appear to be three in number, and to 
be limitations in time. Such ownership commenced when the writ- 
ing of 1873 was executed. It would cease, apparently, flrst, if the 
work of construction were not commenced on or before the Ist day 
of July, 1874; again, if the work were not thereafter prosecuted, — 
that is, foUowed up or carried on with substantial continuity; and 
again, if diligence by the Chicago & South Atlantic in such prosecu- 
tion should not be commensurate with the means for the time being 
available. Thèse limitations seem to be set down, the flrst and third 
in the section marked 1; the other, in the section marked 2 of the 
writing of 1873. The learned counsel for appellee does not identify 
the second of thèse limitations. He reads in the contract only the 
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ôrst and tàird, and he insista that the cessation in tlie work of con- 
struction prior to September 29, 1877, if tkere were any substantial 
cessation, was due, not to any want of diligence on the part of the 
Chicago & South Atlantic Company, but to inability for waiit of 
means. It would, of course, follow on thîs view that a cessation, 
however indefinite in time, if due to inability, would leare the own- 
ership of the unfinished road in the Chicago & South Atlantic ; that 
the Delphi Company, while liable to lose its charter if it did not 
build the road, and morally bound that construction work doue with 
means given by Indiana people should, in case of need to forwaxd 
the work, be a basis of crédit, has yet made a contract which, in a 
contingency not unlikely to happen, would leave the unfinished road in 
possession of a foreign corporation unable to proceed with the work, 
and yet in a position, by reason of such inability, to demand in cash 
the value of what had been doue, before the Delphi or any person 
or corporation succeeding to the rights of the Efelphi could go on 
with the work to completion. The adjudication in the circuit court 
was, and the contention hère, in effect, is, that the Chicago & South 
Atlantic had to be paid the full value of the unfinished road, even 
thongh every dollar used in construction had been given by Indianà 
people, and even though the Chicago & South Atlantic had neither 
furnished out of its own resources, nor become liable out of its own 
resources for, any labor or material which had entered into the 
construction. This holding and contention would be sound if we 
take the contract to mean that the limitation on the ownership vest- 
ed in the Chicago & South Atlantic was only a want of diligence, 
and not a failure to prosecute the work, due to inability rather than 
to want of diligence. By the section marked 1 of the writing of 
187S the ownership transferred to the Chicago & South Atlantic is 
"upon condition that the Chicago & South Atlantic Railroad Com- 
pany * • * shall on or before the Ist day of July, 1874, com- 
mence the construction of the" road in Indiana, "and shall there- 
after prosecute the building of the same in good faith with such 
diligence as lies in their power until said" road "shall be completed." 
By the section marked 2 ail property or "things of value that hâve 
been and shall hereafter be contributed, donated, or subscribed for 
the purpose of constructing" the road in Indiana "shall * • • 
be absolutely owned by the Chicago & South Atlantic Railroad Com- 
pany, subject, however, • * * to the laws of the state of In- 
diana and the Indianapolis, Delphi & Chicago Eailroad Company," 
— meaning, apparently, subject to any obligation or condition im- 
posed by law on the last-named company, — and also subject "to such 
provisions and conditions as shall be hereafter set forth." Then 
follow the words: "The principal condition of ownership of said 
things of value by the Chicago & South Atlantic Railroad Company 
is fully understood and agreed to be the commencement and prose- 
cution of the work of building" the road in Indiana. The Delphi 
Company, as already suggested, was subject to loss of its charter 
and franchise to build the road if the work of construction were not 
commenced and prosecuted. The primary and immédiate purpose 
of the contract was the "early commencement and completion nf the 
80F.-48 
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work of building." Dominion over ail property at the date of the 
flrst writing owned by the Delphi Company, or afterwards con- 
tributed in aid of its franchise, was turned over to the Chicago & 
South Atlantic, net as bénéficiai owner, but for the purpose men- 
tioned. If the Chicago & South Atlantic did not commence the 
work of construction before the Ist of July, 1874, or if it did not 
thereafter use in'carrying on the work the degree of diligence speci- 
fied, or if for want of ability or means it ceased to carry ou t"he 
work, — in any one of thèse contingencies its dominion or owner- 
ship over the things of value comprehended in the contract was to 
lapse or expire. The prosecution of the work of building the road 
in Indiana is one thing; diligence in such prosecution commensurate 
with the means at hand for the time being is another. Prosecution 
of the work mîght go on without cessation, but the degree of dili- 
gence in such prosecution might be inadéquate and out of propor- 
tion to the means and instrumentalities available. The purpose 
hère was an early commencement and completion of the work. The 
language of the contract expresses both conditions. They are not 
inconsistent. The Chicago & South Atlantic was expected out of 
its own proper resources to build the road from the Indiana state 
Une to Chicago. It might also quite possibly build and complète the 
road in Indiana without other means than what was transferred 
to it by the contract with the Delphi Company. The Chicago & 
South Atlantic was privileged to pledge the unfinished road in In- 
diana, but such pledge would, of course, be subject to the conditions 
under which that company held that property. The Chicago & 
South Atlantic was also privileged to provide means out of its own 
resources to complète the work. When completed, the compensa- 
tion would come in the shape of a bénéficiai ownership vested in the 
Consolidated corporation. But the failure of the Chicago & South 
Atlantic to prosecute the work, and its loss on that account of the 
spécial dominion given by the contract over the "things of value" 
therein mentioned and the construction work done with said "things 
of value," did not necessarily entail pecuniary loss on the Chicago 
& South Atlantic Company. There was no engagement by the 
Delphi Company that the "things of value" turned over to the Chi- 
cago & South Atlantic would be suflBcient to build the road. The 
risk of failure to prosecute the work, and of the loss on that account 
of that ownership which was transferred to it by the contract, was 
left with the Chicago & South Atlantic. 

The master states in his report that the seizure or resumption 
of active control by the Delphi Company in the fall of 1877 "ren- 
dered the completion of. the road by the Chicago & South Atlan- 
tic impossible if it were otherwise able to hâve completed its con- 
struction." Hè says also that the Chicago & South Atlantic Rail- 
road Company was in 1880, "and had been for some years, without 
means to complète said road, yet the purpose to build said road had 
not been abandoned, and efforts were made by said road from time 
to time to raise means with which to prosecute the enterprise." 
The total value, so far as the master saw fit or was able to compute, 
of the construction work done under the administration of the Chi- 
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cago & South Atlantic, and for which that Company was, accord- 
ing to the master, entitled to recover, was $168,922.88. This con- 
struction work, as stated in the nineteenth flnding, "consisted of 
about 23 miles of grading, grubbing, and bridging of said railroad 
in Lake county, about 6 miles in Jasper county, 1 mile in White 
county, and 9 miles in Carroll county." This estimate included also 
engineering and surveying and "rights of way paid for and covered 
by said work." Prom what the master says in the two paragraphs 
of the thirty-second flnding, this work must hâve been ail done 
prior to the Ist day of September, 1875. On September 29, 1877, 
the directors of the Delphi Company declared that contract relations 
with the Chicago & South Atlantic were at an end, and on October 
2, 1877, three days later, the Delphi Company let a contract for com- 
pletion of the road to Yeoman, Hegler & Co. ; and thèse contractors 
thereupon commenced work on the unflnished road. This action 
of the Delphi Company at once became known to the offlcers of 
the Chicago & South Atlantic. The statement by the master that 
"the purpose" on the part of the latter company "to build the road 
had not been abandoned" is immaterial. Intent, one way or an- 
other, on the matter of abandonment, was not fixed in the contract 
as a limitation on the ownership thereby vested in the Chicago & 
South Atlantic. But this flnding by the master is hardly warranted. 
From the correspondence between the offlcers of the Chicago & 
South Atlantic, and from statements made by officers of the latter 
company to a committee of inquiry sent by the Delphi Company prior 
to September 29, 1877, and from other matters shown in évidence, 
the better conclusion would hâve been that the purpose or expecta- 
tion of building the road under the contract was, in fact, given up, 
or at least had become secondary to an other policy, namely, to 
claim ownership over the unflnished road for whatever advantage 
might resuit to the Chicago & South Atlantic, its stockholders and 
creditors. But it is not hère meant that this claim was not in good 
faith. It was made on a construction of the contract evidently 
deemed sound and defensible. The contractors, Yeoman, Hegler & 
Co., commenced, and for a year or more carried on, their construc- 
tion work on that part of the road which lay in White and Carroll 
counties. Active work under their contract was not resumed in 
Lake county until later. The conclusion of the master is that the 
part of the road in Lake county was not "seized" until work was so 
resumed thereon. He states, in gênerai terms, that the Chicago & 
South Atlantic did some work on this part of the road after October 
4, 1877. He says: 

"In November, 1878, lumber was provided by said road tb construct a bridge 
over the Kankakee river to the state of Indiana, and some work was done in 
the fall of 1878 In Lake county, ajid some tles were delivered at that time In 
said county to be used in said road, and ordered by said company." 

This is apparently a prefatory statement to what follows: 

"And until the appropriation of said part of said Une of road as herein set 
forth in Lake county, the same was in the possession of the Chicago & South 
Atlantic Kailroad Company, though euch road was at that tlme, and had 
been for some yeairs, without means to complète said road, yet the purpose 
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to bnlld sald road hafl not been abandoned, and efforts were made by saW 
road from tlme to tlme to radse means wlth which to prosecute the enter- 
prise." 

The master does not indicate what the work last referred to was, 
nor doeahe give any value to the same, or to the ties or lumber, if 
anj were in fact used. The purpose of the statement is apparently 
to signify an assertion of right persisted in up to that time by the 
managing agents of the Chicago & South Atlantic. On March 12, 

1876, the président of the Chicago & South Atlantic wrote to the 
vice président: 

"The work must be put under headway this spring, otherwise we wlU lose 
our subsidies and the moral effect * • • Now you shauld by aU means 
get the road under headway." 

Other letters interchianged between the date last mentioned and 
October i, 1877, indicate, as the status at the time, substantially a 
complète Cessation of the work of construction. In response to 
a letter written October 3, 1877, by the président of the Chicago & 
South Atlantic detailing the action of the Delphi Company on Sep- 
tember 29, 1877, and the letting of the contract by that company 
as before noted, the vice président wrote on October 4, 1877, "My 
advice is, simply protest and keep quiet." The contention by ap- 
pellant that for more than two years prior to September 29, 1877, 
the work of building the road in Indiana had ceased, seems well 
made. The Chicago & South Atlantic was advised at once of the 
action taken by the Delphi Company based on the failnre to prose- 
cute the work. Whatever the former company afterwards did, if 
anything, in Lake county, was done with notice that the latter denied 
any ownership on the part of the former over any part of the road 
in Indiana. 

It is said that the action of the Delphi Company on September 29, 

1877, was a forfaiture; that the law abhors forfeitures; that time 
was not of the essence of the contract; and that there could be no 
forfeiture or rightful resumption of control by the Delphi without 
a formai request to the Chicago & South Atlantic to proceed, and a 
refusai after such request. But the contract declared that the 
prosecution of the work of building was a principal condition of 
"the ownership of said things of value by the Chicago & South At- 
lantic Railroad Company." The contract flxed a limitation upon 
whatever ownership or dominion vested by that instrument in the 
Chicago & South Atlantic over said "things of value," or the unfln- 
ished road so far as constructed with said "things of value." This 
ownership ceased by its 6wn limitation. The case is not one of the 
forfeiture of an estate upon condition. It is an instance, rather, of 
a conditional limitation. The Delphi Company had to make sure 
as a fact of that cessation or failure to prosecute the work which 
by the contract limited the dominion of the Chicago & South At- 
lantic. In such event, there was no longer any ownership in the 
Chicago & South Atlantic to be displaced by re-entry. The con- 
tract made no provision for any demand or notice. The Chicago 
& South Atlantic was not prejudiced in any way by want of prior 
formai demand and notice. On the showing of the record, the un- 



LODISVILLE, M. A, * C. EY. OO. V. POPE. 757 

flnished work had been neglected, and was falliug into decay. There 
had long been nothing more, if anything, than a mare constructive 
possession in the Chicago & South Atlantic. Such a possession is 
flctitious. It ceases with the légal ownership. In 1876 a commit- 
tee was sent by the Delphi Company to inquire of the officers of the 
Chicago & South Atlantic whether or not, and when, if at ail, the 
Chicago & South Atlantic proposed to go on with the work. One 
Could, a member of the committee, testified that at the interview 
between the représentatives of the two companies the statement waa 
distinctiy made on behalf of the Delphi Company, in eflfect, that if 
the work were not speedily resumed, the latter company would dis- 
place the Chicago & South Atlantic, and itself résume exclusive and 
active control. The vice président of the Chicago & South Atlantic 
testified that he did not remember any déclaration so strongly put 
on the occasion in question. The testimony of Gould was not oth- 
erwise disputed. It makee nothing upon the rights of thèse corpo- 
rations, as defined in the contract, that after ownership thereunder 
by the Chicago & South Atlantic had ceased by limitation, the Del- 
phi Company for a time might hâve been still willing that the Chi- 
cago & South Atlantic should take up the work again. The orig- 
inal bill and the amended bill each contains the following state- 
ment: "Your orator further shows that ail subscriptions, bonds, 
subsidies, and assets of every kind and description obtained by the 
Chicago & South Atlantic Railroad Company, as stated in this bill, 
were obtained under and in pursuance of either the original agree- 
ment or supplemental agreement * • * or both of them," — 
meaning the writings of 1873 and 1875. In other words, within the 
Bcope of the bill, the subject-matter contended about in this litiga- 
tion is the property of the Delphi Company on hand when the writing 
of 1873 was executed, everything which was subsequently given, 
contribiîted, or subscribed in aid of the franchise to build thé road 
in Indiana, which franchise always remained, as originally vested, 
in the Delphi Company, and ail construction work done with the 
means aforesaid. The master found that some portion of the con- 
struction work included by him, as already stated in the valuation 
of $168,922.88, had not been paid for by the Chicago & South Atlan- 
tic. How much he does not state. He does not flnd any lien on 
this work in favor of any laborer or contracter or specify any sum 
as due to any one. He does not show any sum raised by the Chi- 
cago & South Atlantic for, or expended on, the work in Indiana, 
which did not come to that company by virtue of its contract with 
the Delphi. He shows that donations and subscriptions aggregat- 
iag some |300,000 were made in Indiana pending the contract. He 
does not show that the |168,922.88 was in excess of the amount ac- 
tually received by the Chicago & South Atlantic from such dona- 
tions and subscriptions in Indiana. Moreover, the distinct and spé- 
cifie purpose of the bill, as already said, was to recover the "assets 
* * * obtained by the Chicago & South Atlantic Railroad Com- 
pany under and in pursuance of either the original agreement or 
the supplemental agreement, • * * or both of them" (meaning 
the writings of 1873 and 1875) ; and the distinct ground of such re- 
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covery io stated in the bill to be that the displacement of the Chi- 
cago & South Atlantic on September 29, 1877, was on the false and 
fraudulent pretense that the latter company had failed to prosecute 
the work of building the road in Indiana. The argument on behalf 
of appellee proceeds at times on the unconscious assumption that 
the donations, subsidies, and subscriptions by Indiana municipal 
corporations and people were never the property of the Delphi Com- 
pany, but were initially and at ail times the property of the Chicago 
& South Atlantic. Thèse donations, subsidies, etc., in Indiana were, 
as repeatedly stated herein, in aid of the franchise to build the road. 
This franchise was vested in the Delphi Company. Building opéra- 
tions were carried on by the Chicago & South Atlantic .pursuant to 
the Delphi franchise, and solely by force of the contract with the 
latter company. The initial ownership over every aid to the road 
is, in efifect, declared as a term in the contract. Every donation or 
subsidy, whether pending or in future, is by the contract transferred 
from the Delphi to the Chicago & South Atlantic. The latter com- 
pany got nothing of the kind except as coming from the former. It 
had no right, as between itself and the Delphi, to treat anything 
in aid of the construction work in Indiana otherwise than as initially 
given to the Delphi Company, and thence transferred to itself by 
force of the " contract. One may not assert a contract and at the 
same time évade any term in it. A devisee who elects to take under 
a will must not claim adversely to the testator anything disposed of 
by such will. The contract between thèse two corporations is avow- 
edly the foundation of the claim hère sued on. The receiver cannot 
assert, contrary to the section marked 2 of the writing of 1873, that 
any "thing of value" thereafter "donated * • * for the purpose 
of constructing • • • gaid road" in Indiana was not, by force 
of said section, given to the Delphi Company, and by force of said 
section transferred from the Delphi Company to the Chicago & 
South Atlantic. The property hère in controversy belonged in the 
first instance to the Delphi Company. The Chicago & South Atlan- 
tic derived its ownership from the contract, and such ownership was 
subject to the limitations expressed in the contract. One of the 
conditions of such ownership was "the prosecution of the work of 
building" said road. The Chicago & South Atlantic failed to pros- 
ecute the work. Its ownership, therefore, ceased and determîned. 
The decree is reversed, and the cause remanded, with the direction 
that as to this appellant the bill be dismissed for want of equity. 

Mr. Justice BROWN, dubitante. TJpon the argument of this case, 
I was strongly inclined to the opinion that the cancellation of its 
contract by the Delphi Company was not made in good faith, particu- 
larly in view of the fact that there was a personal considération pass- 
ing to Mr. Haymond, and that he appeared to hâve acted in excess 
of his authority. While the cessation of the work might hâve au- 
thorized the Delphi Company to put an end to the contract by légal 
proceedings in the nature of a foreclosure, or perhaps even by no- 
tice, it did not seem to me that it could be legally done by a sum- 
mary seizure and appropriation of the unfinished road, by which it 
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acquired property of the value of $168,000, without having paid 
anything for it, unless the subscriptions made by the Indiana people 
could be construed as having been made for its beneflt. There was 
no provision in the contract for a forfeiture of the property acquired 
or the work done by the South Atlantic Company in case the con- 
tract were rescinded; and I had assumed the law to be that where 
a party to a contract for the construction of a building, railway, or 
other similar work elected to rescind such contract for failure to 
perform withln the stipulated time, he could not take to himself the 
fruits of a part performance without making compensation in the 
nature of a quantum meruit. While the application of this rule 
may be subject to modification to the extent to which the Delphi 
Company had contributed of its ovrn means to the construction of 
the work, it seemed to me that, if the receiver was not entitled to 
recover the whole value of the property appropriated, he was equita- 
bly entitled to recover at least to the extent of the claims of the 
creditors of the South Atlantic Company for the work done or the 
materials furnished in the construction of the road. 

But as my brethren hâve placed a différent construction upon the 
contract and the acts of the parties, and as \he case dépends largely 
upon the view taken of the testimony, which is very voluminous, 
and no question of law is involved which is likely to become impor 
tant as a précèdent, I am dîsposed to acquiesce in the opinion of the 
majority. 



ROGBBS v. RILEY et ux. 
(Circuit Court, D. Kentucky. May 2, 1896.) 

1. RSCErVERS — POWERS OUTSIDE OF JCKISDICTION. 

The gênerai rule tbat a receiver bas no extraterritorîal Jurlsdlctlon is 
subject to the exception, arlsing eut of comlty, that where the receiver Is 
appolnted to collect the assets, pay the debts, and wlnd up the affalrs of 
a corporation, he may sue for that purpose In another jurlsdictlon, when 
by hls blU he shows that ail the eorporate debts hâve been paid, so that 
there are no domestlc creditors requirlng protection, and that there is no 
inf ringement of the public pollcy of the state where the suit Is brought 

2. FEDERAL COUKTS— JURISDICTIONAli AmOUNT. 

Where, by express stipulation, valld in the state where made, a debtor 
becomes llable for a reasonable attorney'e fee in case the debt is coUected 
by suit, such fee may be added to the amount of the debt, for the purpose 
of making up the jurlsdlctlonal amount. Such a fee is not a part of the 
costs which are to be excluded under the Judiclary act of 1887-88. 

This was a suit in equity by C. H. Rogers, receiver of the New 
South National Building & Loan Association, against P. B. Biley 
and Sarah Riley, his wife. The cause was heard on demurrer to the 
cause of complaint. 

Jesse L:" Rogers and R. H. Hill, for plaintiff. 
J. A. Craft, for défendants. 

BARR, District Judge. This cause is submitted on demurrer to 
the bill of complaint, and it présents two important questions touch 
ing the jurisdiction of this court: 

1. The complainant sues as a receiver appointed by a chanc^ry 
court in the state of Tennessee, and the flrst question is whether he 
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can, as such receiver, maintain an action in this court. The gênerai 
rule is, undoubtedly, that a reeeiyer appointed by a court bas no ex- 
traterritorial jurisdiction. Booth v. Clark, 17 How. 322. But We 
think there is a well-established exception to tbis gênerai rule, and 
the inquirj bere is whetber the allégations of tbis bill are sufflcient 
to bring it within that exception. It appears from the allégations 
of the bill that the New South National Building & Loan Association 
was a corporation organized under the laws of the state of Tennes- 
see, and that in a suit in the cbancery court of Olaiborne county, 
Tenu., the complainant was appointed and qualifled as receiver of 
ail the property, business, and assets of said corporation, and that 
the défendants were shareholders in said company; that a suit was 
brought by R. N. Nesterson and others against G. E. Boyden and oth- 
ers in said cbancery court, and the proceeding was to déclare the 
corporation insolvent and put it into liquidation. It is also alleged in 
the bill that said cbancery court had jurisdiction of the subject-mat- 
ter and the parties in said cause; that it had jurisdiction of said cor- 
poration and of ail of its shareholders, whetber formally made par- 
ties thereto or not; and that said proceedings were sustained and a 
decree rendered in March, 1892, adjudging said corporation insolvent, 
and its affaira were directed to be wound up, to the end that its as- 
sets might be distributed first in the payment of its debts, and what- 
ever remained to be distributed pro rata among its shareholders; 
and the complainant, Eogers, was appointed receiver, and was fully 
authorized and directed to exécute said decrees, and to bring any 
and ail suits necessary to be brought for the collection of the assets 
of said corporation. It is alleged that Biley was and is a sharebold- 
er in said corporation. It is also alleged that ail of the debts of 
said association bave been paid. Thèse allégations being taken for 
true, we think that the présent proceeding is within the exception to 
the gênerai rule which limite the powers of a receiver to the jurisdic- 
tion of the court appointing him. Tbis because of the comity be- 
twéen the states of the Union, which will allow the maintenance of 
a suit by a receiver appointed by a court of another state, where there 
are no domestic creditors, and where it is not against the public pol- 
icy of the state in which the suit is brought. 2 Beaçh, Mod. Eq. 
Prac. § 727; Hurd v. Elizabeth, 41 N. J. Law, 1; Metzner v. Bauer, 
98 Ind. 427; 20 Am. & Eng. Enc. Law, 242, and cases cited. I had 
occasion in a case pending in this court to examine the record of the 
suit of Nesterson v. Boyden in the chancery court of Olaiborne county, 
and bave there maintained the right of Receiver Rogers to maintain 
an action like this one. 

2. It is insisted that as the note sued on is only for $2,000, and as 
there are some payments which are allowed as crédits in the bill, 
the amount in controversy does not exceed $2,000, exclusive of costs 
and interest, and that, therefore, this court bas not jurisdiction. It 
is true, from an examination of the bill, and a calculation of the créd- 
its given for payments which are stated in the bill, that the amount 
sued on the note is a little over $1,900. But the bill avers that the 
contract sued on is a Tennessee contract, and that, by the laws of 
the state of Tennessee, valid and binding contracts can be entered 
into between the debtor and the créditer, whereby a debtor agrées 
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to pay a reasonable attorney's fee to the crëditor or his attorney 
in the event the debt is sued for, and this contract may be made 
either in the note executed for the debt, or the mortgage to secnre 
the same. It is alleged that the défendant contracted and agreed 
that if the mortgage indebtedness, or any part thereof, should be col- 
lected by or under légal or équitable proceedings, the mortgagor 
should pay the expense of the collecting, including a reasonable attor- 
ney's fee to the mortgagee, and that the lien of the mortgage should 
extend to and include ail such expenses, and that the same should be 
included in any judgment awarded for the enforcement of said debt, 
and for the sale of the mortgaged premises. The obligation of the 
mortgage is in thèse words: 

"Should the sald Indebtedness, or any part thereof, secured by thls mortgage, 
be coUected by or under légal or équitable proceedings, sald first party shall 
pay ail expenses of collection, Including reasonable attoïney's fées; and It Is 
agreed that the lien of this mortgage shall extend and Include ail such ex- 
penses, and the same shall be Included in any judgment awarded for the en- 
forcement of sald debt, or for a sale of the mortgaged premises." 

And it is alleged in the bill that 10 per cent, on the amount sued by 
the mortgagee would be a reasonable attorney's fee in the case, and 
the prayer of the bill is that a sale of said property be made to pay 
said mortgage debt, together with 10 per cent, thereon, as complain- 
ant's attorney's fee. The act of 18S7-88 gives this court "concur- 
rent jurisdiction with the several courts of suits of a civil nature at 
common law and equity, where the niatter in dispute exceeds, exclu- 
sive of interest and costs, the sum or value of $2,000"; and the in- 
quiry hère is whether or not this attorney's fee which is thus con- 
tracted for in this mortgage is to be considered as costs, within the 
meaning of the act, or should it be calculated as a liability, in esti- 
mating the amount in controversy? The acts of congress allow an 
attorney's fee, which in a case like this is |20, and provide, also, 
that the fées of the clerk, marshal, and attorney shall be taxed by 
the judge or the clerk of the court, and be included in, and recorded 
as part of, the judgment or decree against the losing party. See 
Eev. St. §§ 824, 983. This, being a contractual obligation to pay the 
association a reasonable attorney's fee, is not, we think, in any sensé, 
costs, as mentioned in the act of 1887-88, but is a liability which 
should be included in estimating the amount in controversy. It is 
true that in this provision of the contract the attorney's fee is con- 
sidered as an expense of collection of the mortgage debt, and it might 
be argued therefrom that it is not an existing liability as of the date 
of the bringing of the suit, since it was to be an expense of collection ; 
but, construing the entire contract, it is quite clear that the liability 
for the attorney's fee exists at the time of the institution of either a 
légal or équitable proceeding, and the fee, when ascertained, is to be, 
includied in the judgment for the debt and for the sale of the mort- 
gaged premises. In the case of Baker v. Howell, 44 Fed. 114, Judge 
Galdwell had occasion to consider whether or not the notary's fee of 
$3.50 for the protest of a note for the nonpayment of f 2,000 might be 
added as part of the amount in dispute, so as to give the requisite 
amount for jurisdiction of his court. He there held — and properly. 
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we thînk — that the notary's fee was part of the costs which would be 
taxed under the gênerai law as costs of the proceeding, and it was 
therefore net to be included in making the jurisdictional amount to 
give the court jurisdiction. He there clearly draws the distinction 
between that which would be included as costs under the statute and 
the gênerai practice, and that which would be based solely on the 
contraet of the parties litigant. Hère the allégation is made that 
this contraet is valid by the laws of the state of Tennessee, and that 
the contraet, being valid in the state of Tennessee, should be enforced 
in this court. It is distinctly alleged that a reasonable attomey's 
fee is at least 10 per cent, of the amount due, which, if added — and we 
think it should be — ^to the amount due on the mortgage note, would 
make more than the jurisdictional amount of |2,000. 

We hâve not overlooked the case of Dodge v. Tulleys, 144 U. S. 451, 
12 Sup. et. 728, in which the suprême court indicates that, in a deed 
of trust which is sought to be enforced, an equity court might ad- 
judge to the trustée a reasonable attorney's fee as part of the expense 
of executing the trust, and hâve it taxed against the trust property, 
notwithstanding the statute of the state in which the foreclosure pro- 
ceedings were pending prohibited the allowance of such fées. This 
is because the state statutes cannot control the equity practice in the 
fédéral courts. But this opinion has no application to the présent 
inquiry, since it is quite clear that a reasonable attomey's fee, if al- 
lowed at ail, must be because of the contraet of the défendants in the 
mortgage, and could not be allowed as costs either by this court, or 
a state court of Tennessee or of this state. We therefore conclude 
the demurrèr should be overruled, and it is so ordered, and the de- 
fendants are given 20 days within which to file their answer. 



UNITED STATES SAVINGS, LOAN & BUILDING CO. v. SULLIVAN et al. 
(Circuit Court, D. Kentucky. September 12, 1896.) 

BaVINOS ASD LOAN ASSOOIATIOSS— LoANS ANB MobTOAQES— DeFAOLT — WlTHDRAWAI. 

Valde of Shares. 

Défendant made a mortgage to a savings and loan Company to secure a loan 
made upon 40 shares of the stock of the company. The note given for the 
loan proTided that, if the borrower failed to make any monthly payment on 
said stock, or to pay any installment of interest for a period of three months 
after it was due, then the whole amount of the note should become due and 
payable; and the mortgage provided that in the like case the principal sum 
and interest should, at the élection of the mortgagee, become thereupon im- 
mediately due and payable upon such default. Hdd, that upon tlie occurrence 
of a default in the payment of the monthly dues on the stock an élection to dé- 
clare the debt matured, ■whenever actually made, must be as of the date of 
three months after such default, and the amount due on the stock and the with- 
drawal value of the shares must be caleulated as of said date. 

Buckner & Jouett, for complainant. 

D. W. Lindsey and Dodd & Dodd, for défendants. 

BARR, District Judge. This case cornes to me upon a demurrèr 
to the bill, and the ground of the demurrèr is that the amount in 
controversy does not exceed $2,000, exclusive of interest and costs. 
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so as to give this court jurisdiction, The bill is for the foreclosure 
of a mortgage for a note dated-Mareh 28, 1890, for the sum of |2,000, 
bearing interest at the rate of 6 per cent, per annum, interest pay- 
able monthly. The folio wing is a part of the note: 

"It is understood that this note is given for a loan obtained on 40 shares ot 
stock of said United States Savings Loan & Building Company, and, if tlie maker 
hereaf fails to make any monthly payment on said stock, or to pay any iustall- 
ment of interest for a period of three months after the same is due, then the 
whole amount of this note shall become due and payable. But if the maker hereof 
shall pay ail installments of interest which become due hereon, and ail monthly 
payments and fines which become due on said stock until said monthly payments 
shall bave been past due for a period of six months, then, upon the surrender of 
said stock to said company, this note shall be deemed to be fuUy paid and can- 
celed. This note is understood to be made with référence to and under the laws 
of the State of Minnesota." 

The mortgage is executed upon real estate in Kentucky, in which 
it is proTidëd that: 

"If the said party of the first part [the mortgagor], his heirs, executors, adminis- 
trators, or assigns, shall well and truly pay or cause to be paid to the said party of 
the second part, its successors or assigns, at the office of the treasurer at St. Paul, 
Minnesota, or at the office of its trustée, Minneapolis, Minnesota, $2,000 and in- 
terest, according to the conditions of one promissory note executed by Charles 
B. Sullivan [the mortgagor], said party of the first part, to said party of the second 
part, bearing even date herewith, payable after three years from date and before 
nine years from date, with interest on $2,000 before and after maturity at the 
rate of six per cent, per annum until paid, interest payable monthly, or shall pay 
or cause to be paid to the treasurer of said company ail installments of interest 
which become due on said note, and ail fines and monthly payments which become 
due on said stock until said stock becomes fuUy paid in, and of the value of $100 
per share, and before any of said installments of interest or monthly payments 
shall bave been past due for a period of six months, and shall then surrender 
said stock to said company in payment of said note, then this deed shall be nuU 
and void; otherwise to remain in fuU force and effect. But, if default be made In 
the payment of said sum or sums of money, or of any installment of interest there- 
on, or of any monthly payment on said stock for a period of three months afte»' 
the same shall be due, or any part of either, or in effecting the Insurance or In 
paying the taxes or assessments at the time or times hereinbefore specified for 
the payment thereof, or in any condition in this mortgage contained, then, and in 
either or any such case, the whole principal sum or sums secured by this mortgage, 
and the interest thereon accrued up to the ttme of such default, shall, at the élec- 
tion of said second party, its successors or assigns, or its or their agent, become 
thereupon due and payable immediately upon said default; and the said party of 
the first part doth hereby authorize and empower the said party of the second 
part, its successors or assigns, the owner hereof, its agent and attomey, at its or 
their élection, and without notice of such élection, to foreclose at once this mort- 
gage for the whole of said principal sum or sums and accrued interest and money 
paid for taxes, assessments, and Insurance, as herein provided, or to foreclose for 
such sum or sums and interest and money paid as may be due and payable by the 
terms of said note hereby secured; and to sell the hereby said premises at public 
auetion, and convey the same to the purchaser in fee simple, agreeably to the stat- 
utes in such case made and provided; and ont of the money arising from such 
sale to retain the principal and interest and fines then accrued on the sum or sums 
so elected to be foreclosed for, together with any insurance, assessments, or taxes 
paid as above stipulated, and ail costs and charges of such foreclosure, including 
seventy-five dollars ($75) attorney's fées for foreclosing this mortgage, and pay the 
overplus, if any, to the said party of the first part, his heirs, executors, administrâ- 
tes, and assigns." 

There are two certifleates, each for 20 shares of stock. Certifl- 
cate No. 22,121 is assigned absolutely to the complainant as a pre- 
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mium for the loan grantedi to the défendant, and certiflcate No- 
4,382 for 30 shares is assigned as collatéral security for said loan., 
There is a provision in each of the certiflcates that the shareholder 
agrées to pay 60 cents monthly on each share until said share ma- 
tures or is withdrawn, and this monthly installment is due and must 
be paid on the second Tuesday of each month. Fifty-three cents of 
each monthly payment on each share and ail fines ^all be paid by 
the treasurer to the trustée on account of the loan fund, and the 
other seren cents of each installment shall go to the. expansés. 
There is also a provision that there should be a une of 10 cents due 
and payable on each share, if not paid when due, and a fine of 15 
cents on- each share for eaoh subséquent monthly default. 

The bill allèges that the contract between the parties was intended 
to be and is govemed by the laws of Minnesota, and that by the Min- 
nesota law any premium for a loan is not to beconsideredasusury,nor 
to be counted as interest. It appears from the allégations of the bill 
and the exhibits that the complainant has agreed to pay more than 
|75 for tiiis foreclosure of the mortgage, and he claims a lien there- 
for. It also appears that by a resolution of complainant's board, 

not dated, but alleged to hâve been on the day of April, 

1895, this debt was declared matured, defaulted interest as alleged 
being then payable for a period of 28 months; and directed the prin- 
cipal of said note and mortgage which was in default to be fore- 
closed, and that the stock which had been assigned to the company 
as collatéral for the repayment of said loan be canceled, as provided 
in the by-laws of said company, and crédit be given of such amount 
as would appear to be the withdrawal value of such stock after can- 
cellation of sàme. 

The accounts filed for the payment of interest on said note show 
that the monthly installments were paid, with the exception of one 
of the months, up to April, 1893, the last payment being $60, made 
December 3, 1892. It also shows that there was paid on certiflcate 
of stock No. 4,382, $492.34, the last payment being made December 
3, 1892, and the amount |84.34; and on certiflcate No. 22,121 the in- 
stallments paid amounted to $456, tlie last payment being on the 
3d of December, 1892, for $72. The total is rendered thus: 

Amount of loan Ç2,000 00 

Ctf. 4,382, stock 323 66 

fines 80 00 

" 22,121, premium 336 00 

" " fines 83 00 

•* " interest 280 00 

$3,102 66 
Less bock value Ctf. 4,382, 20 shrs 979 60 

$2,123 06 

In this statement there is a balance claimed of $2,153.06, — more 
than enough to give this court jurisdiction. But in this account 
the installments of dues as charged do not stop with the month of 
April, 1893, but run down to and include the month of September, 
1895, on both the certiflcates of stock, thus including five monthly 
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installments after the résolution of April, 1895, declaring the stock 
canceled. There ia debited in this account, it will be seen, $280 
interest on the loan, whicli ip the balance after giving crçdit for $380 
paid; but in this account there is interest charged up to and includ- 
ing September, 1895, — five or six months after the debt is dedared to 
be matured. We think thèse installments of dues, after April, 
1895, and the monthly installments of interest, are net justifled by 
any construction that can be placed upon either the contract of the 
parties or the resolution of complainant's board. But, beyond this, 
we think that by the tenus of the contract between the parties that, 
if they elected to mature the debt, it must be as of the date of three 
njonths after default, as it will be observed, the language of the note 
itself is that, "if the maker hereof f ails to make any monthly pay- 
meflt on said stock, or to pay any installment of interest for a period 
of three months after the same is due, ,then the whole amount of 
said note shall become due and payable"; and, while the élection is 
given in the mortgage to the mortgagee to mature or not to mature 
for such default, we see nothing in the language which changes the 
time at which the default shall be considered when the élection i8 
made, We do not think that the élection must be made at the end 
pf the three months, but that, when made, it must take effect as of 
that date, and settlements made accordingly. • 

We hâve not overlooked the fact that there is another provision of 
this mortgage and of the note under which a fine can be flxed for non- 
payment, which fine can be inflicted for six months, and it may be 
that the élection must be after the three months and within six 
months after default. Tlhis, however, we do not conceive to be the 
proper construction, but rather that the right to déclare tiie maturity 
of tiie debt continued after the six-months default; but it seems to 
us that the équitable and fair and just construction of the provisions 
of the note and mortgage require that when the maturity is declared 
it should be as of at the end of the three months after default. If 
this be the correct construction of this provision of the contract of 
the parties, then ail charges for dues after three months' default, 
made in the fall of 1893, as well as monthly installments of interest 
charged thereon, are incorrect, and the balance due the plaintiff must 
be much less than |2,000,— the sum requisite to glve this court juris- 
diction, — even if we add to such balance the counsel fee of f 75, which 
the défendant agreed to pay the complainant as costs of the foreclo- 
sure. We are strongly inclined to think that this |75 is proper to be 
considered on the question of jurisdiction, and to be estimated in 
making up the requisite sum, as it is not costs, within the meaning 
of the act of 1887-88, but a liability based upon the contract of the 
parties. See MSS. opinion of this court in Rogers v. Riley, 80 
Fed. 759. 

If we are correct in our construction as to the time when the with- 
drawal value of the 20 shares represented by certiflcate No. 4,382 
should be determined, it is quite clear that the court has no jurisdic- 
tion. I do not perceive, from anything in the exhibits or the allé- 
gations in the bill, how the withdrawal value of this stock, $979.60, 
was arrived at; but I hâve assumed that that was the correct value 
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at tte end of the tkvee months after the default under which the ma- 
turity of the de'bt was declared, and the caniceJlation had. If I am 
in error as to thls, it mtuy be corrected by an amendaient to tiie bill. 
The demurrer must, therefore, be sustained, but I will not, at prés- 
ent, make an order dismissing the bill, but shall gire the oomplain- 
antfl until the October rules to tender an amendment, if they so 
désire. If none is âled, the bill will be dismissed. 

See statement below. 

The amount of default should be declared as of the end of the 
three months after the latest default, which would be, say, October 
12, 1893, and would be about thus, viz.: 

Amount of loan Ç2,000 00 

" " dues, stock, No. 4,382 48 00 

" "fines 16 00 

" " dues, stock, No. 22,121 60 00 

" "fines 19 00 

Interest on loan May 12th to October 12th , . 50 00 

$2,193 00 
Br book Talue, 20 shares. No. 4,382 9T9 60 

Total due October 12, 1893 $1,213 40 

Add the attorney's tae 75 00 

* 

$1,288 40 



GUARANTEB CO. OF NORTH AMERICA v. MECHANICS' SAV. BANK 

& TRUST. CO.i 

(Circuit Court of Appeals, Slxth Circuit October 6, 1896.) 

1. FiDKLiTT iNsunANCE— Joint Obligation. 

Where a bank eashier for whom a fidelity Insurance bond Is executed to 
the bank joins în the bond merely to enter Into certain obligations to the 
Insurance company, thelr liability is not jolntl 

S. Removal of Causes. 

A suit In a State court upon a Joint and several bond cannot, against the 
objection of plaintiff, be removed bv one of two défendants to the fédéral 
court, on the ground of diverse citizenship, on the Idea that there Is a sep- 
arable controversy, thougb plaintifE might hâve sued the défendants sep- 
arately. 

8. Same. 

A suit havlng, wlthout objection, been removed to the fédéral court by 
one of two défendants sued upon a joint and several obligation, plaintiff, 
by proceedlng to trial vclthout protest, and taking judgment against the 
défendant on whose pétition the removal was made, consented to a sever- 
ance of the joint action into tvt^o several actions, as he had a rlght to do. 

4. Equity— Waivbk of Objection to JuBismcTiON. 

Where a case Is of a class usually cognizable In eauity, but lacking 
only in some one élément necessary to justify that jurisdiction, as in the 
case of a complicated àccount, in which the def endant's crédit items are 
not numerous enough to make it strictly a case of mutual accounts, a party 
who has not objected to the forum below cannot urge the want of equity 
Jurisdiction on appeal. 

I. Fidelity Insorancb— Construction of Contract. 

As the gênerai purpose of a contract of fidelity Insurance is fuU Indemnity, 
and thls should not be def eated except by clear and unambiguous limitationa 

1 Rehearlng denled July 6, 1897. 
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assented to by the parties, ail ambigultles of expression, as in contracts of 
fire or life insurance, will be constnied most favorably to the assured. 
i. Same. 

The insurer and insured in a fidellty insurance bond being upon a plane 
of equal opportunity for information, the insured is not held strictly to the 
duty of disclosiug ail the conditions material to the visk, as in the case of 
ordinary insurance. 

7. Samb— Négligence of Insured. 

The obligor in such a bond is not released from liablllty by the want of 
even ordinary prudence on the part of the assured lu lessening the risk, 
unless he expressly stipulâtes therefor. 

8. Same— Stipulation as to Supervision. 

A fldelity insurance bond executed to a bank, Indemnlfying It from loss 
by the dlshonesty of its teller, stipulating that the bank shall observe "ail 
due and customary" diligence In the supervision of the employé for the 
prévention of default, does not bind the bank to comply with a gênerai 
banklng custom as to taking trial balances from the hidivldual ledgers. 68 
Fed. 459. 

t. SAMB— COSTOM AS TO SUPERVISION. 

The "custom" of the bank as to the character and freatiency of Inspec- 
tions, as dlsclosed by answers to written questions asked by the company 
In its prelimlnary investigation, was the "due and customary" diligence in 
supervision stipulated for, and no other supervision was required. 68 Fed. 
459, affirmed. 

10. Same— Rbnbwai, op Ihsubancb— Représentations as to Examination ov 
AdcouNTs. 

A certifîcate, made previously to the renewal of the teller's bond, that his 
books and accounts had been "examined and found correct," is to be taken 
as true, however careless the examination may bave been, if made in good 
faith, and the examlners belleved the accounts correct. 

11. Same— Négligent Mbthods. 

The fact that certain trial balances were discontlnued by the teller, as 
part of hls scheme to defraud, does not release the insurance company. 

12. Same— Limitation as to Date dp Discovbby of Loss. 

A provision in the bond limiting the risk to a loss sustained "and dlscov- 
ered during the continuance of this bond, and within six months from the 
employé ceasing to be In the said service." dœs not blnd the company for 
any loss discovered more than six months after the expiration of the bond, 
whether the employé had then quitted the service of teUer or not 

18. Same — Bmplotbb's Knowlbbgb of Spéculations. 

A condition in the bond, "that the employer shall at once notlfy the com- 
pany on hls beeoming aware of the said employé being engagea in spécula- 
tion or gambling," was not vlolated by the fallure of the président of the 
bank to notify the company upon hearing ihat the teller had engaged in 
spéculative gambling to a small extent, but had stopped; the président act- 
Ing in good faith. 68 Fed. 459, affirmed. 

11. Same — Warranties. 

A fldelity insurance company, previous to issuing to a bank a bond In- 
demnifying it from loss by the dishonesty cf its cashier. asked the président 
the question: "Hâve you known or heard anything unfavorable as to his 
habits or associations, past or présent? Or of any matter concerning hlm 
about which you deem it advisable for the company to make inquiryî"— to 
whlch he answered "No," the answer being made to the best of his knowl- 
edge and belief. The président had been informed that the employé had 
engaged In spéculative gambling to a small extent, but had stopped. Beld 
that, though the answer of the président be regarded as a warranty, tbere 
was no breach of it. 68 Fed. 459, affirmed. 

15. Appeal— Objections Waived. 

It is too late to object upon appeal that Judgment upon a fldelity insurance 
bond ineludes an item of "overdrafts allowed and not authorized," in the 
absence of proof showing the facts, as embezzlement or larceny may be 
committed by overdrafts. 
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16. SAMB— iNTEBiEST. 

TJpder a fldelity Insurance bond, Interest should be allowed, Indépendant of 
Btatute, from the date of embezzlements, or trom the eud of each year, If 
the jury or the chancelier ehoose, to the flUng of the prcofs of loss; but on 
thls amount there can be no interest for three months after that time, 
where by the terms o£ the contract the loss is cot due until three months 
after fillng proofs of loss. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Tennessee. 

Thls waa a blU In equity flled In the chancery court of Davidson county, 
Tenu., by the assignée for the benefit of creditors of the Mechanlcs' Savlngs 
Bank & Trust Company agklnst the Union Bank & Trust Company, adminls- 
trator of John Schardt, deceased, a corporation of Tennessee, and the Guarantee 
Company of North America, a corporation of Canada, to state an account be- 
tween the bank and John Schardt, its deceased cashier and teller, to obtain a 
decree properly applying certain crédits to the debt In favor of Schardt, and to 
recover the balance found to be owed by Schardt to the bank from the guaran- 
tee Company, on two bonds or fidelity Insurance contracts entered into by 
Schardt and the guarantee company with the bank, indemnifying It from loss 
by the dlshonesty of Schardt; one coverlng his dlshonest acts whlle he was 
teller of the bank, and the other for hls dishoncsi acts while he was Its cashier. 
The guarantee company remoTed the cause to the court below on the ground 
that there wàs in the case a separable controversy between the complalnant, a 
citizen of Tennessee, and the guarantee company, an allen corporation. The 
bonds sued on were joint and several obligations of Schardt and the guarantee 
company. Schardt's adminlstrator demurred to the blU for want of equity 
In the State court, and the record shows no further proceeding against It. No 
motion to remand was made, and the cause proceeded in the court below 
against the guarantee company alone; the two parties stipulating that the cause 
should be heard in equity, or, If removed to the law docket, that a jury should 
be waived, and trial had tq the court. 

Schardt was teller of the bank from January 16, 1888, until January 1, 1893. 
He was cashier from January, 1893, until his death, April 17, 1893. The boud 
coverlng his acts as teller was glven in 1888 for a year, and was renewed from 
year to year until January, 1893, when a new bond coverlng hls acts as cashier 
was given. The teller's bond reclted that the bank had dellvered to the guar- 
antee company a certain statement, and that it was agreed and understood that 
the statement constltuted an essential part of the contract of indemnity. In 
considération of ?100 a year, the company then agreed to make good and re- 
Imburse to the employer svich pecunlary loss as the employer shall hâve sus- 
tained by the fraudulent acts of the employé in connection with the duties of 
his said office or position, or with any other duties assigned to hlm by the employ- 
er in the said service, commltted by him and dlscovered during the continuance 
of thls bond, and withln six months from the employô's ceaslng to be In the said 
service. The bond provlded further that: "The following provisions are also to 
be observed and binding as a part of thls bond: That thls bond is issued and 
renewed on the express understanding that the employé bas not, wlthin the 
knowledge of the said employer, at any former perlod, either in thls or other 
employment, been gullty of any default or serlous dereliction of duty. That 
the employer shall observe or cause to be observed ail due and customary super- 
vision over the said employé for the prévention of defaults; and if the em- 
ployer shall at any tlme during the currency of this bond condone any act or 
default on the part of the eibployé whlch would give the employer the right to 
elalm hereunder, and shall continue the employé in his service, wlthout notifica- 
tion to the company, the said company will not be responsible hereunto for any 
default whlch may occur subséquent to said act or default of said employé 
so condoned. That the employer shall at once notlfy the company on his be- 
coming aware of the said employé being engaged in spéculation or gambling, 
or indulging In any disreputable or unlawful habits or pursuits, That there 
shall be an Inspection or audit of the accounts or books of the employé,. on be- 
half of the employer, at least once in every twelve months from the date of this 
bond. That the company shall not In any wlse be responsible to the employer 



Q0ARANTEE CO. T. MECHANICS' SAV. BAKK & TEUbT CO. 769 

under thls bond to a greater estent than ten thousand dollars." By another 
provision, Schardt agreed to lieep the company liarmless from any payment It 
miglit hâve to make under the bond. ïhe bond is signed by Schardt, the 
guarantee company, and the bank. 

The statement referred to In the bond contained tvirenty questions and an- 
Bwers concemlng the bank's knowledge of Schardt's Integrity and past business 
life, the character of supervision to which he was subjected in discharging hls 
duties, and the salary paid hlm. Of the&e, the foUoveing only are material hère: 
"(7) When was the last inspection of the oflice at which he was stationed mads? 
A. December 24, 1887. (8) What is your custom In regard to the frequency 
of inspections? Are they at stated perlods, or irregular, and what Is the long- 
est time allowed to elapse betineen inspections? A Every quarter. (9) Has 
the bank a duly appolnted and authorized inspecter or inspectors? If not, by 
whom are the inspections made? A. The finance commlttee." "(18) In the event 
of the employé fiUing the post of teller, how often, and by what otficer, will 
the teller's cash be checked and counted? A. By the finance committee; quar- 
terly." At the end of each year of the bond the bank received the foUowing 
notice: "It is necessary, before the bond can be renewed, that you obtain the 
certificate on the back hereof by your président or cashler, and on its retum 
with the remlttance of the premium, the renewal can be immediately efifected." 
The certificate was accordingly flUed up and signed by the cashier of the bank 
at each renewal. Among other thlngs, It stated tliat the accounts of Schardt, 
the teller, had been examlned and verified by the finance committee of the 
bank. On such certificate the bond was renewed. 

The casUler'8 bond was given in January, 1893. By Its terms, Schardt and 
the company (the latter relying on a certain guaranty proposai signed by the 
président of the bank, and on its strict performance and observance thereafter) 
bound themselves, jolntly and severally, in the sum of $20,000, to reimburse the 
bank to the estent of $20,000 for any loss sustained through Schardt's act or 
fraud In connection with his duties as cashler, and constituting embezzlement 
or larceny. The bond was made subject to certain conditions indorsed on it, 
among whlch were the foUowlng: "(1) Any misstatement of a material fact 
In the déclaration within mentioned, or In any claim made under this bond, will 
render this bond void from fhe beglnning. (2) That the said employer shall 
use ail due and customary diligence in the supervision of said employé for the 
prévention of default, and to that end shall cause an Inspection of his accounts 
to be made at least once within twelve months." The guaranty proposai con- 
tained 19 questions concerning Schardt, and clrcumstances of supervision, etc. 
Of thèse only the foUowing are material: ''Q. 4. Hâve you known or beard 
anything unfavorable as to his habits or associations, past or présent? Or if 
any roatter concerning him about which .vou deem it advisable for the compa'iy 
to make Inquiry? A. No." "Q. 12. Has thére been any default in the bank by 
any employé in applicant's position? A. No. Q. 13. When were applicant's books 
and accounts (including cash, securities, and vouchers, if any) last examined, 
and by whom? A. Decemlser 31, 1892, by finance coinmittee of bank (Were 
they found correct?), and found correct. Q. 14. In case of appUcant handling 
cash or securities, how often will the same be examined, and eompared with 
the books, accounts, and vouchers, and by whom? A. Not less than quarterly, 
and often monthly, by finance committee. * • * The above answers and rep- 
résentations are true, to the best of my knowledge and belief." This was 
signed by the président of the bank. While Schardt was teller, he l^ept the 
gênerai ledger and the cash book, and made the daily statement of the bank. 
A clerk kept the individual ledger. The Individual ledger was correctly kept. 
Whenever Schardt abstracted money from the deposits, he would place the 
Items correctly in the cash book; but he would make false totals, less by the 
amount he had taken than the true total, and thèse false totals he would trans- 
fer to the Individual deposit account on the gênerai ledger. Until 1890 it had 
been the practice in the bank every month to take trial balances of the Individ- 
ual ledger accounts, and verify the balances thus shown with those of the 
gênerai ledger. Schardt dlrected the clerk to discontinue this, and thereafter. 
from 1890 until the coUapse of the bank, no balance was ever taken from the 
individual ledger, and no comparison was ever made between Schardt's balancef 
as shown by the gênerai ledger and those which could bave been shown bj 
the individual ledger. Thèse two ledgers were out of balance $2,098 January 
80 F.-49 
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16, 1891; $19,600 January 1, 1892; and $69,700 January 1, 1893. The dl» 
crepancies were caused by Schardt's embezzlement of the deposits. In additlob 
to tWs amoiint Schardt embezzled $3,765.44 in the year between January, 1891, 
and January, 1892, and $4,015.44 In the year between January 1, 1892, and Jan- 
uary 1, 1893, of money recelved by bim from the proceeds of notes due the 
bank, and In hls custody for collection. The finance commlttee of the board 
of directors of the banli made quarterly examinations of the banlî. Thèse ex- 
aminations consisted of checlting over a statement made by Schardt of the condi- 
tion of the bank, with the notes and securities and cash, which he produced, 
and with statements from other banks of crédit balances. There Is some doubt 
as to whether the finance commlttee saw the cash book, or what purported to 
be a copy of a statement taken from It. The évidence of the experts is that 
the account of bills payable shown on the cash book and ledger is correct,— in- 
deed, that every account except the individuel deposit account on those books 
Is correct. Nelther the finance commlttee nor the cashler ever asked for a 
triai balance from the Individual ledgers. After January 1, 1893, virhen Schardt 
became cashier, he continued his thefts, and between that date and Aprll 17, 
1893, the date of hls death, he stole $22,964.17 more; so tliat his total steallngs 
amounted to more than $100,000, or double the entire capital of the bank. It 
was In évidence that it was the universal banklng custom In banks, large and 
small, to take trial balances from the Individual ledgers at least once a month, 
and often every two weeks, and to compare thèse balances with those of the 
gênerai ledger. A trial balance of the Individual ledgers might hâve been 
taken by a clerk In one or two days. It is in évidence that Information came 
to the président and directors of the bank, through thelr cashier, that Schardt 
was a partner In what is called "a bucket shop,"— an agency for promoting spéc- 
ulation in small amounts upon the fluctuations of stocks, grain, cotton, and 
other commoditles. In whIch spéculative gambllng Is done,— and that he was 
himself speculating. When chargea with thls, Schardt admltted that he had 
taken an interest In such a partnershlp, but that he had sold out. He called 
hls former partners to confirm hls statement In thls regard. He also admltted, 
aceording to one of the wltnesses, at another tlme, that he had speculated to 
some extent, but asserted that he had alwa.ys made gains, and had seen the 
error of his ways and had stopped. Subsequently the cashier recelved an 
anonymous letter stating that Schardt was still speculating. He inf ormed the 
président of the bank. Schardt éald it was a lie, and no more attention was 
pald to it. Ail this occurred prior to the time when the président slgned the 
guaranty proposai for the cashler's bond referred to. As a matter of fact, 
Schardt was speculating ail the tlme, and lost the $100^000 he bad stolen In 
gambllng in futures. 

Wm. L. Granbery, for appellant. 
E. H. East, for appellee. 

Before TAFT and LURTON, Circuit Judges, and HAMMOND, J. 

HAMMOND, J. (after stating the facts). Tlie flrst question whicfi 
arises on tliis record is one of jurisdiction. Was there a separable 
controversy between the plaintiff, a citizen of Tennessee, and the 
guarantee company, an alien corporation? The con tracts upon which 
the action was founded were somewhat différent in form. In the 
bond for Schardt as cashier there is no provision by which Schardt 
assumes an obligation directly to the bank for his own défalcations. 
He seems to be made a party merely that he may enter into certain 
obligations to the guarantee company in case of his défalcation. It 
can hardly be said, therefore, that the guarantee company's liability 
to the bank is joint with that of Schardt. In the teller's bond, how- 
éver, the obligation of Schardt and the guarantee company is joint 
and several. In suit upon the latter, therefore, the bank and its as- 
signée had the option to begin its action against the obligées jointly 
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or separately. and the obligée could not control theform of the action 
in this regard. Therefore it could not be removed as a separable 
controversy by the guarantee company, when Schardt was its co-de- 
fendant, against the objection of the plaintifl. Of course, the plain- 
tifl could, if it chose, at any time diamiss Schardt's représentatives 
from the suit, and make it a several suit against the company. By 
making no objection to the removal, by making no motion to remand, 
and by proceeding to trial without protest, and taking a separate 
judgment against the guarantee company, we must hold that it con- 
sented to a severance of the joint action into two several actions, — 
one against Schardt, which seems to hâve remained in the state court, 
or to hâve been dismissed, and the other against the guarantee com- 
pany, of which the court below might properly take jurisdiction on 
the ground of diverse citizenship. Of course, consent cannot give 
jurisdiction to the fédéral court over an action not cognizable therein ; 
but when it is cognizable, as its form is joint or several, and a party 
has the option to treat it as either, we think, in order to maintain the 
jurisdiction when it has been exercised without objection from lùm, 
that he should be held to hâve elected to treat the action as several 
as of the time when the removal was effected. Where a pétition for 
removal is âled after the time required by law, and no objection is 
made befcre trial, the defect is waived. Martin's Adm'r v. Railway 
Co., 151 U. S. 673, 14 Sup. Ct. 533. By analogy, in such a case as 
this, where it is completely within the po'H:er of a party to frame or 
change his action so as to be cognizable in the fédéral court, and by 
his silence and affirmative conduct he a^roids any question of the 
jurisdiction, and proceeds to trial, he does thereby elect to change his 
action to one within the court's jurisdiction. 

The next question is also one not raised by the parties, but one 
to which the court must refer. This is a bill in equity to recover on 
a contract of fldelity Insurance. Equitable jurisdiction was asserted 
in the bill on the ground that the détermination of the liability of the 
défendant involved the examination of a complicated account, not 
conveniently to be examined in a court of law, and also on the ground 
that there were quite a number of crédits to be allowed the défendant 
in the account, the proper mode of applying which required the action 
of a chancellor. A stipulation flled in the case above shows that 
both parties preferred the equity jurisdiction, and no objection is 
made to it in tliis court. It may be doubtful whether, if the point 
had been sharply contested by demurrer below, the equity of the bill 
could hâve been maintained. It is true that there is a concurrent 
jurisdiction of matters of account in law and equity. 1 Story, Eq. 
Jur. § 443. But it is laid down that where ail the items of the ac- 
count are on one side, and no discovery is asked, there is no equity 
jurisdiction. 1 Daniell, Ch, Prac. 551; 1 Story, Eq. Jur. § 459; 
Fowle V. Lawrason, 5 Pet. 495. It is true that there are a few large 
items of crédits, but it is not clear that they would make the account 
a mutual one, in the sensé in which it is understood in equity. How- 
ever this may be, we think it our duty to proceed to consider the 
cause on the merits, under the rule laid down by this court in Eeyn- 
olds V. Watkins, 9 0. 0. A. 273, 60 Fed. 824, and McConnell v. Society, 
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16 C. C3. iA;. 172, 69 Ped. 113. In thoee cases we held (f ollowîng the dé- 
cisions of the suprême court) that, where a case with no trace in it of 
a ground for équitable jurisdiction of it came before the appellate 
court, it was the duty of this court to reverse the decree and remand 
the case to the lower court, with instructions to redocket the cause 
on the law side, but that where the case was of a class of cases usually 
cognizable in equity, but lacliing only in some one élément necessary 
to justify that jurisdiction, it was too late for a party who had con- 
sented or not objected to the forum below to urge the objection in 
this court. We foUowed in thèse cases the distinctions shown in 
the décisions of the suprême court of the United States in the f ollow- 
ing cases: Reynes v. Dûment, 130 U. S. 355, 9 Sup, Ot. 486; Kil- 
bourn v. Sunderland, 130 U, S. 505, 9 Sup. Ct. 594;- I^wis v. Cocks, 
23 Wall. 466, Oelrichs v. Spain, 15 Wall. 211. The feature of the 
complicated account is certainly présent in the case at bar, and thus 
it is of a class of cases cognizable in equity, and though in fact the 
defendant's crédit items are not numerous enough to make it strictly 
a case of mutual accounts, we think it within the rule which requires 
us to enforce a waiver of the question of équitable jurisdiction against 
a party objecting for the flrst time in the appellate court, and which 
a fortiori requires us tq maintain the jurisdiction when, as in this 
case, no objection is made even hère. See, also, Waite v. O'Neil, 72 
Fed. 348. 

The défenses to this action involve a proper construction of the lan- 
guage of the bonds, rather than any conflict about the facts. While, 
in contracta like this, the more natural attitude of a "surety" is as- 
sumed by the form, it is, in effect, one of insurance; and whatever in- 
deflniteness of language or ambiguity of expression there may be 
should be res,olved most favorably to tiie assured, not only because it 
is the language of the insurer, but also because the gênerai purpose 
of the contract is full indemnity, and this should not be defeated ex- 
cept by clear and unambiguous limitations assented to by the parties. 
Impérial Fire Ins. Co. v. Coos Co., 151 U. S. 452, 14 Sup. Ct. 379; 
Thompson v. Insurance Co., 136 U. S. 287, 297, 10 Sup. Ct. 1019; 
National Bank v. Insurance Co., 95 U. S. 673, 678, 679; Suprême 
Council Catholic Knights of America v. Fidelity & Casualty Co., 11 
0. 0. A. 96, 63 Fed. 48; Tebbets v. Guarantee Go., 19 C. C. A. 281, 73 
Fed. 95, 96; Indemnity Co. v. Wood, 19 C. C. A. 264, 73 Fed. 81, 88, 
And the safeguarding of this rule against any abuse of its applica- 
tion is nowhere better done than by Mr. Justice Jackson when he 



"But the rule Is equally well settled that contracts ot Insurance, like other 
contracts, are to be construed according to the sensé and meanîng of the terma 
which the parties hâve used; and, if they are clear and unambiguous, their 
terms are to Y>e iaken and understood in their plain, ordlnary, and populor 
sensé." Impérial Flre Ins. Oo. v. Coos Co., supra. 

It is a familiar rule of interprétation that we shall look to the 
gênerai purpose of the parties to the contract, to see what they intend 
to provide, Waite v. O'Neil (Ct. App., 6th Cir., Oct. Term, 1896) 
22 C. C. A. 248, 76 Fed. 408. The old-fashioned bond to secure 
Sdelity of trust administration being a contract of suretyship, strict- 
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\j, and not of indemnifying insurance, in the expansion of the modem 
contrivance of organizing incorporated companies to furnish a guar- 
anty of fidelity thèse contracts naturally took the form of a bond, as 
thèse do, rather than that of a policy of insurance. But as to this 
subject-mâtter of Indemnity, as well as to the multitude of others 
formerly covered by bonds to which the prlnciple of insurance is be- 
ing so comprehensively applied, the gênerai object is that of a protec- 
tion as broad at least as that afforded by the old-fashioned bond, the 
form of which has been assumed, and for which the modem contriv- 
ance is intended to be a substitute. Marine, flre, or life insurance 
against the destructive forces of nature is not quite the same thing 
BS an insurance against the dangers of dishonesty; and, the risk 
being of an entirely différent nature, the courts must interpret the 
contract in view of this différence, applying the words used to the pur- 
pose of covering the peculiarities of the risk assumed on the one hand, 
and on the other intended to be discarded or shifted to others. And 
if thèse new contracts, whatever their form, are to be turned into con- 
tracts of insurance, the courts will be careful not to again perplex 
themselves with regrettable technicalities of law such as hâve some- 
times crept into the older contracts of insurance, and hâve required 
statutes for their removal. In marine, flre. and life insurance, it is 
not an unreasonable assumption that the owner knows more inti- 
ma tely than others can know the conditions which are material to 
the risk assumed, and it is therefore not unreasonable to require him 
to disclose those conditions to the insurer, and to hold him strictly 
to that duty. But in an insurance like this the insurer and the in- 
sured deal at arm's length with each other, and upon a plane of 
equal opportunity for information. Indeed, the risk does not dépend 
eo much on conditions of fact as upon a mère judgment about human 
character in the subject of the insurance, — his individuality of moral 
qualities. About this the insurer can inform himself, and the as- 
Bured is not presumed to know anything, as in the case of the owner 
of a property or a life which has been insured. Hence it is not un- 
reasonable to hold the insurer to his risk in the broadest sensé that is 
required to indemnify the assured for any loss by dishonesty which 
falls fairly within the employment of the person whose honesty la 
guarantied, and to permit no escape except by Unes of retreat or ave- 
nues of deliverance clearly deflned, well marked, and mutually under- 
stood as part of the contract, evidenced by the use of unambiguous 
language for that purpose. It would be contrary to public policy to 
inconsiderately allow the protection afforded by this new insurance 
to the vast business interests of the country, in public administration, 
as elsewhere, to be endangered by any lesser indemnity than that of 
the old form by bond, which is being so rapidly displaced, the new 
contracts being offered by the companies as superior to the old in safe- 
ty. The courts should interpret them with a view of accomplishing 
what the companies propose to secure, by adhering strictly to the 
rule we hâve quoted in the language of Mr. Justice Jackson. And 
we wish further to remark that the business honesty or fidelity in- 
sured by such contracts as thèse is not that kind of enforced honesty 
which cornes of a waht of opportunity to be dishonest, but that which 
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is to be sturdy enough to operate for safety^ spite of opportunity and 
temptation. That is the only kind of insurance wortb. the premium 
çaid by the assured, or which is a fair considération for the risk of 
oss which he opens under the protection of the guaranty, and, in 
the absence of évidence to the contrary, presumably that which is bar- 
gained for in each instance; a Idnd of honesty which will not tabe ad- 
vantage of lapses of watchfulness to construct deceitful appearances 
adjusted to familiar traits or habits of carelessness on the part of the 
employer, perhaps indulged because of reliance upon the insurance 
which has been accepted as a protection. An employer would need 
no insurance against that close and relentless vigilance which makes 
stealing impossible, and under thèse contracts he is bound to no 
watchfulness except that which he has contracted to use, in plain 
words, for the benefit of the insurer. The old form of bond and 
security was usually without covenants for watchfulness or inspec- 
tion by the employer, or other obligée, and, as that is the highest 
measure of liability of which the business is capable, it is that which 
the obligée would naturally seek for his protection, always desiring, 
presumably, to provide by some such guaranty even against his own 
négligence and careless business habits. The nature of the risk 
forbids the idea of any implied or gênerai limitations upon the guar- 
anty against loss by dishonesty, and, in our judgment, thèse contracts 
are not to be construed as imposing any by mère inference of an 
understanding between the parties that the business will be con- 
ducted with either ordinary or any degree of diligence or prudence as 
to watchfulness. The insurer gets what he contracts for in respect 
of that, and nothing more; and he must provide by express stipula- 
tion for even ordinary prudence on the part of the assured in taking 
measures for minimizing or lessening the broad risk we hâve indicat- 
ed as that most désirable to the assured, and, therefore, that which is 
intended to be covered by the words of insurance in thèse contracts, 
except so far as the "provisos and conditions hereinafter contained" 
shall hâve limited that broad liability. Nothing is to be implied 
not necessarily indicated by the words used, as might be in other ex- 
amples of insurance, where the relation of the parties and the char- 
acter of the risk are différent, and where those relations properly 
breed implications that would import a meaning not admissible when 
the thing guarantied is so far disassociated from any duty owing by 
the assured to the insurer as we flnd in the subject-matter of insur- 
ance hère. 

Coming now to a critical examination of thèse contracts, we flnd 
that one of them provides "that the employer shall observe, or 
cause to be observed, ail due and customary supervision over the 
said employé for the prévention of default"; the other, that "the 
said employer shall use ail due and customary diligence in the su- 
pervision of said employé for the prévention of default," etc. Much 
proof was taken to show what kind of supervision is ordinarily 
and prudently taken by other banks, and generally in the banking 
business, to prevent default; it being assumed that there was a con- 
tract hère for that kind of supervision, or at least that which or- 
dinary prudence in any business would require. Certainly thèse 
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words may mean that, but not necessarily. Tbey may mean less; 
for example, they may mean that "due and customary supend- 
sion" which obtained in this particular bank, not over ail employés, 
but over the teller; not over ail its business in every direction, 
but only over that which he did. It may mean that which was 
in vogue when the contract was made, or that coming subsequent- 
ly into use as affording a better mode of détection. If that su- 
pervision which it was customary for the authorities of this bank 
to keep over the teller was careless and ineffective for détection, 
it would be none the less "due and customary," and that which 
they took "to prevent default." The point is argued hère as if 
this were a contract for effective supervision ; indeed, as if it were 
a sort of guaranty by the assured that the insurer should not suffer 
loss, because he would take care of him by that kind of effective 
supervision which would be sure to prevent it, thus reversing the 
real relation of the parties. And we are told in the proof and in 
the argument how readily the default could hâve been detected if 
other supervision had been given than that which was made. After 
the fact, we can see how easily thèse frauds could hâve been pre- 
vented if those who were the victims had suspected Schardt, and 
had watched him and his books, instead of relying on his honesty 
and thèse policies guarantying it. But ail this is beside the ques- 
tion, which is whether the words of the contract required any other 
supervision than such as was given. The words of either of the 
bonds we hâve quoted are ambiguous, and may embrace any de- 
grée or acts of supervision, from the highest and most certainly 
effective to those which are least so, as long as they were "cus- 
tomary" or "due." The standard of excellence or eflBciency is not 
deiinitely mentioned, nor is any rule or custom definitely prescribed, 
whether of this bank or of ail banks, or of any business in which 
cashiers and tellers are employed. By the rule we bave laid down, 
the défendant company should bave been more speciiic in defining 
the supervision they required; and the contract should hâve add- 
ed, if that was the intention, ail due and customary supervision 
in use in the best-managed banks, or generally in use by banks 
conducted with ordinary prudence and skill, or some words sufiQ- 
ciently designating the gênerai custom now sought to be relied on, 
if there were at that time any such gênerai custom prevailing in 
the management of banks, — not words applicable to any prudent 
supervision in many diflering ways, but those pointing ont a cus- 
tom of supervision in the particular way now insisted upon. We 
might rest the point hère, but there are facts in the case which in- 
dicate quite satisfactorily what was meant by thèse words. 

The défendant company in its preliminary investigations under- 
took, by examinatiôn with written questions and answers, to in- 
form itself of the "custom" of this bank in regard to frequency of 
inspections, and it was fully informed by the answers of that "cus- 
tom." It is, in our opinion, in accordance with familiar, gênerai 
rules of technical interprétation to read thèse words by the light 
of that fact, and to hold that this was the "due and customary" 
diligence in supervision referred to in thèse bonds and provided for 
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by the contracts; and, by the particular rule we hâve already an- 
nounced, if any more diligent or other customary superTision was 
embraced it should hâve been specifled by apt words showing that 
intention. Courts may acquaint themselves with the persons and 
circumstances that are the subjects of the written agreement, and 
place themselves in the situation of the parties who made the con- 
tract; view the circumstances as they viewed them, "so as to judge 
of the meaning of the words, and of the correct application of the 
language to the thing described." Goddard v. Foster, 17 Wall. 
123, 143. Hère, on the face of this policy, the parties were mak- 
ing thèse particular inquiries and answers a part of the contract, 
and presumptively they were referring to thèse particulars in the 
phraseology to which naturally they mi^ht be applied. "When we 
hâve satisûed ourselves," says Mr. Justice Miller, "that the policy 
is susceptible of a reasonable construction on its face, without the 
necessity of resorting to extrinsic aid, we hâve at the same time 
established that usage or custom cannot be resorted to for that 
purpose." Again : 

"An express eontract of the parties 1b always admissible to supersede or vary 
or control a usage or custom, for the latter may always be waived at the will 
of the parties. But a written and express contract cannot be controlled or 
varied or contradleted by a usage or custom, for that would not only be to ad- 
mit paroi évidence to control, vary, or contradlct written contracts, but it would 
be to allow mère presumptions and implications properly arislng in the absence 
of positive expressions of intention to control, vary, or contradlct the most for- 
mal and dellberate written déclarations of the parties." Insurance Co. v. 
Wright, 1 Wall. 456, 470. 

Hère, as there, the argument made goes upon the assumption 
that ail that was indicated by thèse questions and answers, and 
which fixes, ascertains, or suggests the kind of supervision in con- 
templation, is nugatory, and that the whole fleld is open, and the 
power placed in the hands of one of the parties to dictate the ex- 
tent of supervision by some other custom more efficient to hâve 
prevented this loss. We think this cannot be done. 

Precisely the same considération disposes of the alleged mis- 
representation founded on the use of the words "exarained" and 
"verifled," as contained in the certiflcate made previously to the 
renewal of the teller's bond, that his books and accounts as teller 
had been "examined and found correct," and upon like words as 
stated in the proposai or statement made on application for the 
cashier's bond when Schardt was promoted to that employment. 
As before, the argument proceeds upon the same assumption that 
an ordinary, prudent, and careful examination would hâve devel- 
.oped the stealings that Schardt had covered up. This may or 
may not be so, for we know that such defaulters are very expert 
in covering up by false entries and appearances, and often none 
but the most expert examinations and examiners discover the 
frauds; and we must, in looking at thèse certiflcates, take the ap- 
pearances as then existing, and not as now uncovered after the 
discovery by such experts. The défendant company was compétent 
to pursue such an investigation. It had a manager or agent at 
Nashville for the purpose of keeping up and procuring information. 
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and yet was contented to rely, for reasons we will presently sug- 
gest, upon thèse vague apd indefinite représentations as to that 
which was done. Now that it appears that the accounts concealed 
a fraud which close scrutiny behind their face would hâve devel- 
oped, we are asked to imply that thèse words were used to rep- 
resent that such a close scrutiny had been made in fact, which 
représentation, it is argued, must hâve been false, because the 
frauds were not discovered. This is substantially constrning the 
contract as a guaranty to the défendant company against the bank's 
carelessness in making the examinations, or that of its agents. 
However careless the examination may bave been, if made in good 
faith, and the examiners believed the accounts correct, they might 
truthfully so represent them, albeit they were not correct. The 
position of the défendant company leaves no margin hère, and holds 
the bank to absolute truthfulness, not of the fact of examina- 
tion made in good faith, and a belief in correctness, but of the 
soundness of Schardt's entries and accounts, and their freedom 
from fraud, no matter how skillfully a fraud may hâve been con- 
cealed by him. The facts do not show any such intentional repré- 
sentation, and the words do not deflne such a complète assurance. 
The words "correct" and "verifled" may mean that, but also less 
in any degree. One "vérifies" an account by merely adding up or 
doing the other work of mathematical calculation, and finding the 
figures cod'rect, or by such comparison of entries and items as one 
may make and find "correct," and any extent of this is "examina- 
tion," however superflcial. Thèse représentations do not say that 
the examination was skillful or extensive, or by comparison of 
books and trial balances, but only that such examination as was 
made disclosed no error or fraud; and if this was doue in good 
faith, as there is no doubt it was, it fully meets the représenta- 
tions made, unless we are to imply that the parties intended such 
a thorough examination as would save the insurer harmless; and 
this, we think, was not contracted for in plain and unambiguous 
language, as it might hâve been, if intended. As was remarked 
by the learned judge at the circuit, "So long as the bank officers 
and the committee acted in good faith, such examination as the 
appointed committee thought proper and sufBcient for the protec- 
tion of the bank and its stockholders would satisfy the require- 
ments of this contract as made," and, we may add, would be truth- 
fully within thèse représentations; and, "if anything more was 
wanted, it was a matter for spécifie agreement." 

It Is to be observed that the inquiries made by the défendant 
company did not explore the bookkeeping processes of the bank, 
nor inquire as to the method employed in the bank; and yet the 
défendant urges persistently that any departure from the method 
in use, and any carelessness in bookkeeping, whereby Schardt was 
enabled to conceal his frauds, is conclusive évidence that the ex- 
amination and supervision stipulated for was not that which was 
due and customary, which is to say again that, with proper super- 
vision, stealing is impossible, and which must come at last to mean 
that the défendant company did not in fact assure anything. It 
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is also said that Schardt, as part of his scheme to defraud, had 
ordered certain trial balances to be discontinued, and that they 
were not taken, as they ought to hâve been, and that by a compar- 
ison of différent books and original entries and trial balances the 
frauds were afterwards, and might hâve been before, discerned. ,It 
is a sufficient answer to ail this to say that thèse contracts did not 
specifically bind the bank to tbis efficient bookkeeping, and that 
it is the common plaa of thèse defaulters to adjust the bookkeep- 
ing to the seirvice of their concealment. It is the kind of fraud in- 
sured against. Schardt had authority, or usurped it, to order this 
discontinuance of trial balances; and it was as much a method of 
his stealing aa the false entries, or the putting of the money in 
his pocket, and in itself was an act of spoliation like the rest. If 
it had been the policy of the bank to rely on this vigilance as its 
sole protection, it would need no bonds or Insurance; and, if it 
had been the policy of the insuring conapany to protect itself by 
that eternal vigilance in bookkeeping which is the price of safety, 
it could easily hâve stipulated for it as a condition of its insur- 
ance, not by dragnet generalities to catch any misprisions, but by 
determinate régulation. It did not do this. And there is a reason 
for it. If thèse néw companies engaging in this new Une of Insur- 
ance should insist on perfect protection against loss, and demand 
a stringent, efiacient, and unceasing vigilance that -would make 
thèse frauds next to impossible, they could do no business, and 
there is no reason why they should exist, or why any one should 
pay premiums for such limited risks. Business would prêter the 
old style of bonds, which ask no questions and give a broader in- 
demnity. Hence thèse solicitors for the new Insurance use thèse 
vague, indefinite, ambiguous and — tested by the implications now 
demanded — misleading words and phrases, that customers may not 
be deterred by too much visible limitation on the risk; and thus 
they become what Mr. Circuit Judge Lacombe, in one of the cases 
we hâve cited, quoting from the books, calls "a snare for the un- 
wary." The law does not tolerate the spreading of the net, nor 
help it to enmesh its victims. 

If we were to concède that the officiais of this bank could not 
hâve failed, by ordinary prudence, to hâve discovered thèse frauds, 
or that without some négligence the losses could not hâve occurred, it 
would not foUow from this that this company, which bas guaran- 
tied to the bank and its stockholders the fldelity of the teller and 
cashier, can escape its liability because of such négligence. It haa 
not limited its risk to one arising only when the bank officiais act 
without négligence. If it wishes to do that, it should use apt words 
in its policy, and say so in plain and unambiguous terms, and then 
its customers would know th^-t they were paying for insurances 
against losses that eould not occur, for "due and customary" dili- 
gence, in the sensé of the argument we are considering, means that 
kind which always brings discovery the moment the stealing be- 
gins. We hold that the proof shows, in respect of this, that ail 
was done which the contract stipulated should be donc, and pos- 
sibly more, since the policy only stipulated for "an inspection oe 
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audit" to be made "at least once in twelve montlis," and those 
stipulated to be customary in this bank were made quarterly, as 
the insurer was inf ormed. Possibly the one enlarges the other, 
but that point is immaterial, since the greater number of inspec- 
tions includes the less, and either is thus satisfied. 

A separate défense is made on the teller'a bond, that it limita 
th€ risk to a loss sustained "and discovered during the continu- 
ance of the currency of this bond, and within six months from the 
employé ceasing to be in the said service." By manifest misprision 
of counsel, there is hère a misquotation, by the insertion of the 
words "of the currency" after "continuance." Whatever the force 
of this misprision may be, as the bond is written it plainly covers 
any discovery within the next ensuing six months after Schardt 
had ceased to be teller, provided, of course, the default occurred 
while the bond was current The liability on the bond would cover 
only such thefts as occurred while he was teller under the bond, 
and when he quit that employment the "said service" would cease. 
No other service can be meant, or applicable to the contract, ex- 
cept a service as teller under the bond. If the 12 months of 
the bond expire, and the teller continue in the employment of teller 
without a renewal of the bond from this company, yet, in contem- 
plation of this contract, "said service" has ceased; for it means 
that service which has been insured by this bond and its renewals, 
and no other service, either as teller or otherwise. That ceases 
whenever the bond ceases. This relieves the absurdities suggested 
in the argument based on the misquotation of the bond, and a 
misconception that the discovery must be made while the bond is 
current, and also prevents the suggested prolongation of the lim- 
itation as to tlme. Whether, if the teller should leave the position 
of teller so early during the 12-months duration of the bond that 
the 6 months allowed for discovery would expire before the bond 
itself expired, the time for discovery would, nevertheless, by the 
terms of the bond, continue to the end of the bond, we need not 
décide. But, if he leave so late that the 6-months limitation would 
continue beyond the duration of the bond, we hâve not the least 
doubt that a discovery made within six months |rom his actual 
quitting would be within the limitation. Schardt was elected cash- 
ier January 1, 1893. The teller's bond expired January 16, 1893, 
and the discovery was made in April, 1893. Whether we count 
the 6 months from January Ist or January 16th seems immaterial, 
• on any facts we know, for either would be within the limitation by 
a discovery in April next ensuing. If, after his élection as cash- 
ier, he continued to act as teller, and fraudulently appropriated 
any money before January 16th, the défendant company would still 
be liable, but not for any default as teller after that date. The dis- 
covery must hâve been made within 6 months from that date, at 
the very latest, whether he had then quitted the service of teller, 
in fact, or not. He had then quitted the service which had been 
insured, and the bond should read as if it had been written "with- 
in six months from the employé's ceasing to be in said service an- 
der this bond or its renewals." Perhaps we should notice that the 
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insuring terms of the bond immediately preceding the above-quoted 
clause cover defaults "in connection with the duties of said office 
or position, or with any other duties assigned to him by the em- 
ployer in the said service." But obviously this does not affect the 
ruling we bave made. It does not enlarge the import of the worda 
"said service" in the limitation clause, as we hâve construed it 
Whether he acts as "teller," strictly so-called, or is assigned to 
"other duties," no matter what, they, being ail covered by the bond, 
are within the service under the bond, and any acts of any char- 
acter constitute "said service"; but in either clause, as used, thèse 
words do not mean the gênerai service as employé at any and ail 
times whatever, but only that gênerai service as an employé of 
the bank, in any kind of duty assigned to the "teller and coUector," 
during the 12 months covered by the bond, — that 12 months of serv- 
ice being the "said service" meant in either of thèse stipulations. 
It might be difflcult, under the terms of the bond, to start the run- 
ning of the 6 months by any "ceasing of said service," while the 
employé remained at work in the bank in any capacity, because of 
the very broad insurance of ail duties assigned to him; and pos- 
sibly ail that the défendant company can certainly claim under 
the words the company itself bas chosen to deflne the limitation for 
its protection, as applied to the facts of this case (and to them we 
conflue pur judgment), is that the 6 months shall commence not 
later than the expiration of the bond, and they shall be bound for 
no discoveries after 6 months from that date. Again it is obvioua 
that, under the l'ules of interprétation we bave been applying in 
this case, it was the duty of the insurer by plain and unambig- 
uous words to hâve flxed any other limitation it intended than this, 
which is most favorable to the assured on the words that are used, 
and most consistent with the gênerai purpose both parties had in 
view, namely, to protect 12 months of the service of Schardt in 
this bank, giving a reasonable time for terminating that liability 
by a limitation flxed by the contract, and not depending on the 
ordinary statute of limitations, based on public policy, and measur- 
ing that limitation of time from the discovery of the frauds, and 
not from the date of their commission and concealment of the fact. 
On the one hand, it might be unreasonable to so construe the words 
"ceasing to be in said service" as to include a service after the bond 
had expired, thereby prolonging the limitation on discovery in- 
deflnitely in its relation to the termination of the 12 months cov- 
ered by the bond, and on the other to so construe the words "dis- 
covered during the continuance of this bond, and within six months 
from ceasing to be in said service," as including only a discovery 
within the 12 months, thereby cutting off any possible liability 
for a fraud committed within the last minute of the duration of 
the bond, or so late as to fumish no time for investigation; but 
it is an entirely reasonable construction, which, consistently with 
the words, avoids either of thèse extrêmes, and fairly requires the 
assured, at the very latest, to find the frauds within 6 months from 
the termination of the bond. Counsel for the plaintiff denounce 
thèse perplexing stipulations as designed to mislead, and they are 
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clearly not deflnite, open, and unequivocal, as they should be to 
express a distinct purpose; but we may point to the fact tbat *ur 
construction is analogous to similar provisions in the ordinary con- 
tracts of insurance, and conforma to similar stipulations of thia 
Tery contract, giving three months for discovery after cancellation, 
and to one of the cashier's bond, terminating the liability within 
three calendar months from "the expiring of this bond." 

The next défense to be considered is that relating to the "bucket- 
shop spéculations" of Schardt, as it is designated in argument. It 
applies to both bonds, but in a somewhat différent form. The lan- 
guage of the condition in the teller's bond is that of a stipula- 
tion to notify the insurer of such conduct, and that of the cashier's 
bond is a représentation, or rather the défense is that of the mis- 
representation, of a fact. It is somewhat difiScult, without display- 
ing ail the proof, with a commentary on the credibility, of the wit- 
nesses and their opportunities of knowledge, to exhibit the fullest 
justification of our impression that this défense rests on circum- 
stances comparatively inconsequential, which hâve become for- 
midable only because of the subséquent developments of Schardt's 
vast gambling in exchanges called "futures," the knowledge of 
which he concealed from ail who were interested, including the 
agent of the défendant company, who was one of the community 
where thèse transactions took place, and who was there to watch 
the "habits and associations" of customers of défendant company, 
like Schardt. But we cannot take the space hère to do this, and 
therefore forego it. There is no proof that Schardt ever confessed 
to spéculation or gambling, except that of Sykes, who is somewhat 
discredited because he bas a litigation with the bank, and an ap- 
parent animosity towards it. He is also quite indeflnite as to time 
and circumstances, and does not impress us with the certainty of 
his recolleotion, although he uses the language of positive state- 
ment. He njay confuse what Schardt did admit with what he thus 
testiâes as to his admissions. Ail the witnesses were speaking 
about long-past circumstances, which evidently did not make a 
serions impression commensurate with that importance which thèse 
circumstances now assume in the light of Schardt's défalcations. 
Sykes recommended him to be cashier in succession to himself, and 
asked for renewals of his bond; and evidently, if he be an honest 
man, thèse admissions and circumstances did not affect his own be- 
lief in Schardt's freedom from serions objection in this employ- 
ment. There is not the least évidence of any bad faith on the part 
of any of thèse officers of the bank, including Sykes, the old cash- 
ier, in not making a disclosure of what was known, but only of 
bad judgment, in not being more considerably aflected by their in- 
formation. It may be conceded that it was négligence on the part 
of the ofBcials of this bank, when they flrst heard of what they 
did hear, and knew what they did know, not to investigate Schardt's 
books and accounts with the most rigid scrutiny; and not to hâve 
immediately dischar ged him, unless such an investigation should 
justify his rétention, may hâve made them and the bank liable 
to those of their customers who sufEered by him; and that to be 
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a broker for those who speculate and gamble, even in so small a 
way as Schardt confessed that he was a broker, or to be a partner 
of such a broker, or to be interested in a "bucket shop" if we please, 
in any way, as a broker or customer, is for ail bank employés a 
discrediting "habit and association/' We agrée to ail that is said 
about this in the cases cited. Preston v. Prather, 137 U. S. 604, 
11 Sup. et. 162; Prather v. Kean, 29 Fed. 498; Scott v. Bank, 
72 Pa. St. 479. But this défendant company had not contracted 
for such a guaranty against négligence as had the depositors and 
bailees who sustained an action of damages in those cases, and 
this sugges.ted analogy is neither a légal nor a fair test of the con- 
tract duty of the bank to its insurer against Schardt's dishonesty 
in the premises. Hère, again, it must be strictly limited to the 
woirds it has used in deflning that duty, and none is owed beyond 
the words by any kind of implications energized by any indignation 
at the négligence of the bank in not protecting itself, or indigna- 
tion at the immoral conduct of Schardt. This insurer was insur- 
ing the bank for its protection in just such emergencies and against 
just such neligence, unless the words of this policy speak to the 
contrary, and had received the considération for it, while the de- 
positors of the bank, in the cases cited, had contracted for either 
common prudence, ordinary vigilance, or against gross négligence. 
It is a reyersion of the attitude we hâve hère, and it is a perver- 
sion of that principle to apply it hère. 

If Sykes ever told Baxter, the président, that Schardt had ad- 
mitted in 1892 that he had been speculating in a small way, but 
had stopped it, as the learned judge at the circuit remarks, that 
was "a past event"; and as, by the same story, he had stopped it. 
the président may hâve thought it in itself unimportant, and dis- 
missed it, as the cashier, Sykes, himself did. It may hâve been 
gross négligence to the depositors of the bank to so treat the in- 
formation; but as he was not then "engaged in specula}:ion or gam- 
bling" (according to the information, but not according to the stu- 
pendous fact, as we now know it), or was not then "indulging in any 
disreputable habits or pursuits" (if thèse words apply to "gambling" 
habits that before were so fully provided for by the stipulation, 
which may be doubtful), there was no obligation, under the stipu- 
lation of the teller's bond, to report it to défendant company, what- 
8ver may be thought of the obligation to protect the bank in the 
future by investigating Schardt, and discharging him, as a duty to 
depositors, who otherwise might sue for négligence. If that which 
was told was, as Eatherly states it, that Schardt had put |200 in 
the bucket shop, as one of the partners or stockholders, that was 
not "spéculation or gambling," or engaging in it, in a strict con- 
struction, such as we must make hère, but only being the agent 
of those who were speculating and gambling. It may be consid- 
ered a "disreputable" habit or pursuit, but however regarded, and 
whether it be broadly and liberally interpreted as "gambling" or 
not, it was, too, "a past event" when the bank became "aware" of 
it, and the habit had been abandoned, — again according to the in- 
formation, but not the fact, unfortunately for ail concerned. 
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If, also, that which Sykes tells was tald to Baxter, the prési- 
dent, it is to be now con&idered in its relation to the représenta- 
tion made preliminary to the cashier's bond. We hâve an impres- 
sion that Sykes is mistaken, and confuses or enlarges what was 
known and done after the anonymous letter; but take it as he tells 
it, and it does not appear that Baxter in bad faith withheld the in- 
formation. He was answering "to the best of his knowledge and 
belief," and the warranty is not absolute, with such a limitation, 
and cannot be, necessdrily. If, in good faith, he did not belieTe 
what he heard to be "unfavorable," because Schardt had ceased 
to deal in the "bucket shop," or, in like good faith, did not "deem 
it adyisable" that the insuring company should make inquiry, 
surely his answer was true, because he is made the judge of what 
is "unfavorable" or what was "advisable," at least within the limits 
of what reasonable men might think about it. Moreover, it is to 
be observed that, unlike that which appears in the teller's bond, 
which we hâve just considered, no mention is made of "gambling" 
or "spéculation" in this question. It is "habits or associations," 
past or présent, that are called to mind; and we doubt if "deal- 
ing in futures" had come to be considered "gambling," in that 
"plain, ordinary, and popular sensé" of which Mr. Justice Jack- 
son has spoken in the quotation we hâve made, so as to bring it 
within the common thought expressed in "habits and associations," 
as gambling at cards, for instance, surely would be, or if "spéc- 
ulation" had come to be considered "unfavorable." A bank prés- 
ident surely should know that "dealing in futures" was unfavorable, 
but non constat that a single dealing, or small and insigniflcant deal- 
ing, which had ceased, was "a habit," or that it was advisable for 
the insurer to inquire about it if it had ceased, and he was in- 
f ormed it had. If the information he got was as Eatherly described 
it, going only to show that Schardt had been a partner in the brok- 
erage agency, then what we hâve said about the other applies 
with greater force. Possibly a reasonable man might limit this 
inquiry to such "habits and associations" and "matters" as the 
moralists ordinarily condemn as involving turpitude, or as dis- 
graceful and opprobrious, and not include the business sin of wast- 
ing one's own money in spéculative trading, even in a "bucket shop." 
If the money be one's own, and not fiduciary money, as to which 
there was no information, it is still ordinarily, by those not cas- 
uists, regarded as more excusable than the common games of 
chance. At ail events, any indeflniteness or uncertainty of lan- 
guage used is to be resolved in favor of the assured and against 
the insurer; and certainly this "warranty," whatever force it has, 
leaves the quality of being "unfavorable" or "advisable" to some 
kind of construction by the mind of him who is answering the ques- 
tion. It is not precisely within the rulings in Insurance Co. v. Grid- 
ley, 100 U. S. 614, nor in National Bank v. Insurance Co., 95 U. S. 673, 
because it does not dépend wholly on the knowledge of the facts, 
as there, but is a représentation as to what has been "heard" by 
the one answering. Yet, considering the subject-matter, the prin- 
ciple decided is analogous since the respondent is left to exercise 
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his own judgment about what he has heard, and there is no war- 
ranty that that judgment shall be of the best, or an absolutely cor- 
rect judgment, and that is what we are asked to include within the 
warranty by this défense. On the authority of Moulor v. Insurance 
Co., 111 U. S. 341, 4 Sup. et. 466, and Insurance Co. v. Raddin, 120 
U. S. 183, 7 Sup. et. 500, the learned judge at the circuit doubted 
whether, under the strict rule, this contract should be taken as a 
warranty; but did not décide that point, as we do not, siuce we 
flnd that, being treated as a warranty, there has been, when prop- 
erly construed, no breach of it. Baxter, the président of the bank, 
had heard what we can now see was unfavorable, and that it would 
hâve been advisable for the company to inquire about it; but, un- 
der the then circumstances, it cannot be said that he reasonably 
should hâve known that it was unfavorable, or advisable to make 
inquiry, and this was left to his détermination by the contract 
This was a limitation on the warranty itself, and lessened its scope 
otherwise. We may add to what the learned trial judga said, that 
under the rulings in Penn Mut. Life Ins. Co. v. Mechanics' Savinga 
Bank & Trust Co., 19 0. 0. A. 286, 72 Fed. 413, the strict rule as 
to disclosures which has been imported from the marine Insurance 
law, and which statutes so often hâve abrogated as unjust, should 
not be extended to thèse new policies; and on this ground ail the 
courts hâve held that the warranties shaJl be strictly construed, as 
we do this. 

After the anonymous letter was received, and Schardt had been 
called before the bank officiais, and, denying the charge that he 
had been speeulating, had produeed witnesses to disprove it, there 
may hâve been rumors afloat, as the witnesses testify, perhaps 
ail traceable to that source; but there was no duty on the bank to 
run down this kind of information, or to report it. It had not as- 
sumed the business of a détective agency by the contract. It was 
held in Surety Co. v. Pauly, 18 C. C. A. 644, 72 Fed. 470, 476, un- 
der a policy similar to this, but under another clause, which is also 
found in this, requiring notice in writing of any act which may in- 
Folve a loss coming to the knowledge of the employer, that "knowl- 
edge" and "suspicion" are not synonymous terms; that the bond 
does not call for notice of suspicions, but only of a knowledge of 
some speciflc fraudulent or dishonest act. The same rule is ap- 
plicable to the disclosure required under the clause we hâve in 
hand, so far as it calls for "knowledge," and to the clause in the 
teller'a bond requiring notice on "becoming aware" of spéculation 
and gambling. Mère rumors and suspicions are not included, cer- 
tainly, in the teller's bond, and, for the reasons we hâve indicated, 
we think not in the other, although it is broader, in requiring no- 
tice of things "heard" as well as things known. It is not every- 
thing heard that is required to be told, but only unfavorable habits 
and associations, or matters important enough for inquiry. We 
hâve already stated why thèse are not included, and the proof 
showS nothing more formidable than what we considered in that 
connection. In the case of Suprême Council Catholic Knights of 
America V. Fidelity & Casualty Co. (before cited) 11 0. C. A. 96, 
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63 Fed. 48, 57, the contract could not be afEected by loose paroi 
statements or concealment of facts, about which no inquiry was 
made, or by conduct upon which no reliance was placed, but only 
by misrepresentation or fraudaient concealment provided against 
as a part of the agreement Everywhere this rule is found, that it 
is open to the insurer to be spécifie, and therefore mère entrapping 
generalities will not be tolerated. 

Objection is made to an item included in the report of the expert 
bank examinera, on which the decree was rendered, of $5,992.35 
of "oYerdrafts allowed and not authorized." It ia insisted that this 
was not embezzlement or larceny. We do not know whether it 
was or not. It might be, because embezzlement or larceny may 
be committed through the process of overdrafts. This question 
was not made by exceptions or passed on in the circuit court, and 
was, it is said by counsel, only brought to attention there at the 
time the decree was entered. It is evidently an afterthought, and 
there being no proof showing the facts in relation to the overdrafts, 
nor why they were by the examinera included, neither the trial court 
nor this court can say they were not embezzlements or larcenies. 
There is no proof to sustain this objection, which comes-too late. 

Neither do we see any objection to the interest allowed. It is 
urged that it does not appear that the bank could hâve made 6 
per cent, on the lost money if it had not been stolen, since it did 
not discover the thefts until 1893, and that the only basis for ad- 
ding interest is to make good the loss of the use of the money in 
the meantime. This is a mistaken view of the law of interest. 
The Tennessee Code allows interest on bonds. Mill. & V. Code 
Tenu. § 2702. If a policy of Insurance be not included in this 
statutory allowance when it takes the f orm of a bond as this does, 
it may be allowed by the jury or the chancellor as "damages" for 
money detained. Hère the défendant company agreed to make 
good the loss sustained by the fraudulent acts of the employé, and, 
if Schardt had been sued, the jury or chancellor could hâve allowed 
interest against him as part of the damages or "loss," and this the 
défendant company assured. Interest should be allowed from the 
date of embezzlements, or from the end of each year, if the jury 
or the chancellor choose, as he did hère, to the filing of the proof of 
loss, up to the penalty of the bond, but not beyond it, of course. 
Then on this amount there could be no interest for three months, 
since that sum is not due, by the terms of the contract, until three 
months after filing proof of loss. But, if not then paid, it bears 
interest as a debt due from that date, if allowed by the jury or 
chancellor, when not given by statute. We think it should be al- 
lowed in this case, whether given by statute or not. Being allowed, 
it should be calculated to the date of the decree, as in other cases. 
It will be so allowed hère. 

On the whole, we are satisfied with the decree of the circuit court, 
and with the reasons given for it,, as found in the record, and re- 
ported sub nomine Mechanics' Sav. Bank & Trust Co. v. Quarante» 
Co. of North America, 68 Fed. 459, and it will be afflrmed. 
80F.-50 
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W. A. VANDBRCOOK 00. y. VANOB et al. 
(Circuit Court, D. South CaroUna, May 31, 1897.) 

J-. Intoxioatinq Liquobs— PoiiicB Powbk op States. 

Any State may, In the exercise of the police power, déclare that the manu- 
facture, sale, barter, and exchange, or the use as a beverage, o( alcoholic 
llquors, are public evils, and, having thus declared, can forbid such manu- 
facture, sale, barter, and exchange, or use withln her territory. 

a. Samb— Intbbstatb Commebce. 

But when a state reeognizes and approves the manufacture, sale, barter, 
and exehange, and the use, as a beverage, of alcohollc liquors, and the state 
Itself encourages the manufacture, engages In the sale of, and provides for 
the consumptlon of alcohollc llquors as a beverage, and so precludes the 
Idea that such manufacture, sale, barter, exchange, or use are Injurious to 
the public vcelfare, It Is not a lawful exercise of the police power to forbid 
the Importation of such liquors or thelr sale in original pacl^ag^ for personal 
use and consumption. 

8. Same. 

Such prohibition, under such clrcumstances, Is in conflict wlth the laws 
of Interstate and foreign commerce. 

i. Samb— South Carolina Dispbnsary AcT. 

The dlspensary act of 1896, as amended by the act of 1897, Inasmuch as 
It approves the purehase and manufacture of alcohollc liquors for the 
etate, and proviSes for the sale of such alcohollc liquors as a beverage, in 
ald of the finances of the state, in so far as it forbids the importation of 
alcohollc liquors in original packages for personal use and consumptlon, 
and the sale of sueh original pacliages for such use in this state, is in con- 
flict vrlth the laws of Interstate and foreign commerce, and la therefore 
to that estent vold. 

Bryan & Bryan, for complainant. 

Wm. A. Barber, Atty. G-en., and 0. P. Townsend, Asst. Atty. Gen., 
for respondents. 

SIMONTON, Circuit Judge. This is a bill in equity, flled by com- 
plainant, a corporation of the state of California, against S. W. 
Vance, who is state commissioner under the dispensary law, and W. 
N. Bahr and others, who are state constables appointed to put this 
law in exécution. The bill allèges that the complainant is the owner 
of vineyards in the state of California, and that it manufactured from 
grapes of such vineyards well-known pure wines, brandies, and other 
liquors, particularly of clarets, Khine wine, Burgundies, and Cham- 
pagne; that by its traveling agent the complainant took orders from 
certain citizens and résidents of the state of South Oarolina, to de- 
liver to each of them certain original packages of wines, etc., products 
of its vineyards, flUed said orders, and shipped from San iVancisco 
to Charleston, S. C, by rail, a car load of its products, containing 73 
separate original packages for each of its said customers, ail marked 
with its name and address in California, adopting this mode of ship- 
ping by car load in order to obtain a large réduction in freight; that 
the goods so shipped arrived in Charleston, passing through the 
hands of several common carriers in continuous route, and thereupon 
were seized, without warrant, by défendants Bahr and Scott, and 
60 of the packages were shipped by said constables to Columbia, to 
John F. Gaston, then the state commissioner, got into his hands and 
then into the hands of his successor, S. W. Vance, with full notice of 
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the unlawful seizure, and that Vance, notwithstanding, refuses to 
deliver them to complainant or its agent after repeated demanda, 
and threatens to convert and sell the same to citizens of South Caro- 
lina; that thèse same constables and others, claiming like authority, 
threaten to seize in like manner ail wines shipped by complainant 
into this state, wherever found and for whatever purpose shipped, 
arriving in said city of Charleston, and in like manner to ship and dé- 
lirer the same to said S. W. Vance, who likewise threatens to con- 
vert the same, to the great damage of complainant, and to the ob- 
struction and destruction of its lawfal business and interstate com- 
merce and trade in its wines, etc., with citizens and résidents of 
South Carolina. The bill then allèges the shipment of another im- 
portation of wines, etc., in separate original packages from ita 
vineyards in Califomia, upon orders from résidents of South 
Carolina, the arrivai of the same in South Carolina, and the wrong- 
ful seizure of the same by state constables; that other orders 
hâve been obtained from other résidents of South Carolina for 
separate original packages, and that upon such orders complainant 
proposes to ship such packages to South Carolina in due course of 
interstate commerce; and that, in the future, it intends to seek simi- 
lar orders, and to ship thereupon similar original packages into the 
state of South Carolina. The bill further allèges that it intends, 
in the course of its business, further, and in addition to such ship- 
ments so ordered by customers in advance, to ship also from San 
Francisco, Cal., to its agent in the state of South Carolina, and to 
store and warehouse in South Carolina, and to sell in the state of 
South Carolina, in the original unbroken packages as imported, as 
aforesaid, to résidents in South Carolina, its wines and liquors, prod- 
ucts of its vineyards, in the due and lawful exercise of its rights 
under the constitution and laws of the United States, and that the 
défendants threaten to seize, take, and carry away, convert and 
sell ail such shipments. The bill then charges that by the dispen- 
sary act of 1897, under which the défendants seek to justify their 
action, ail wines, beers, aies, alcoholic and other intoxicating liquors 
are the subjects of lawful manufacture, barter, sale, export, and im- 
port in the state of South Carolina, and hâve been and are being and 
will continue to be lawfully used and consumed as a beverage by citi- 
zens and résidents of the state of South Carolina, and that the 
products of its vineyards are lawful subjects of interstate and foreign 
trade and commerce. The bill then charges that the said dispensary 
law, in so far as it authorizes the acts of the défendants, or in any 
way attempts to abridge the right of importation of the products of 
complainant's vineyards into this state, and there to sell in original 
packages, or in any wise hinders and prevents its intercourse, com- 
merce, and trade with citizens and résidents of South Carolina in the 
products of its vineyards in such original packages, is in conflict 
with the constitution of the United States, and is null and void. The 
bill then allèges facts sustaining the jurisdiction of this court and 
securing the jurisdiction of the United States suprême court, and 
prays a temporary, to be followed by a permanent, injunction. 
Upon the filing of the bill a rule was issued against the défendants 
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to show cause why the injunction prayed for in the bill be net grant- 
éd. The return sets out three jurisdictional exceptions: First, 
that the bill présents no question arising under the constitution and 
laws of the United States; second, that the bill is détective in its allé- 
gations, and does not state a case coming within the jurisdiction of 
this court; third, that the bill présents no case for the jurisdiction 
of a court of equity, as the plaintifE has a plain, adéquate, and com- 
plète remedy at law. The bare inspection of the bill shows thèse ob- 
jections to be unfounded. The return then addressed itself to the 
merits. It sets ont clearly that the shipments made by complainant 
were made by bill of lading to a gentleman in this state, in this be- 
half selected as the agent of complainant, for distribution of the 
packages and perhaps the receipt of the purchase money. It then 
admits the main facts of the bill, and charges that the shipments 
made by complainant and those contemplated by it, and the course of 
dealing in the future whichit in tends, are in contravention of the act 
of assembly of 1897, the amendment to the dispensary law, and that, 
under that act and the other acts whieh it amends, the course and 
action of the state officiais were justifled, and were right and proper. 

This case brings up squarely the question: Has a producer of 
alcoholic liquors in another state the right, under the constitution 
of the United States, in the présent condition of the law of South 
Carolina, to ship into that state his products in original packages, 
and to sell them in the original packages, either upon orders sent 
in advance of shipment or upon purchases made after shipment and 
arrivai? The question is one of grave importance. The very able 
and exhaustive arguments of counsel on both sides hâve put the 
court in possession of every argument which can be used upon it. 
They hâve received the careful considération which they and the 
question to which they were addressed deserve. 

Section 8, art. 1, of the constitution of the United States déclares : 

"The congress shall hâve power to * • * regulate commerce wlth foreign 
nations and among the several States, and wlth the Indian tribes. * • *" 

The suprême court of the United States hâve now established by 
a current of décisions, which cannot be misunderstood, that under 
this section congress alone has the right to fix, prescribe, and regu- 
late interstate commerce and foreign commerce, and that no one of 
the statra can in any way interfère with such commerce or prescribe 
any régulation thereof without the consent of congress. While, by 
virtue of its jurisdiction over persons and property within its limits, 
a state may provide for the security of lives, limbs, health, and com- 
fort of persons, and the protection of property so situated, yet a sub- 
ject-matter which has been confided exclusively to congress by the 
constitution is not within the jurisdiction of the police power of the 
state unless placed there by congressional action. Henderson v. 
Mayor, 92 U. S. 259; Eailroad Co. v. Husen, 95 U. S. 465; Walling 
v. People, 116 U. S. 466, 6 Sup. Ct. 454; Eobbins v. Taxing Dist., 
120 U. S. 489, 7 Sup. Ct. 592. Inasmuch as interstate commerce, 
consisting in the transportation, purchase, sale, and exchange of com- 
modities, is national in its character, and must be governed by a uni- 
fonn System, so long as congress does not pass any law to regulate 
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it or allows the state to do so, it thereby indicates its will that such 
commerce shall be free and untrammeled. Mobile Co. v. Kimball, 
102 U. S. 691; Brown v. Houston, 114 U. S. 622, 5 Sup. a. 1091; 
Wabaah, St. L. & P. Ry. Ck). v. People, 118 U. S. 557, 7 Sup. Ct. i. 

The application of this doctrine to the effect of state législation 
upon the importation of alcoholic liquors into a state came up for 
discussion and décision in Leisy v. Hardin, 135 U. S. 100, 10 Sup. Ct. 
681. That case arose under the prohibition laws of lowa. Section 
1523 of the Code of lowa provided : 

"No person shall manufacture or sell by hlmself, clerk, steward or agent, 
dlrectly or Indirectly, any intoxleating liquors, except as hereinafter provided. 
And the keeplng of intoxleating llquor wlth Intent upon the part of the owner 
thereof or any person acting under hls authorlty or by his permission, to seU, 
the same withln this state, contrary to the provisions of thls chapter, Is hereby 
prohlbited, and the intoxleating liquor so Icept, together wlth the vessels in 
whlch It Is contained, is declared a nuisance and shall be forfeited and dealt 
wlth as hereinafter provided." 

Chapter 71, Acts lowa 1888, provided: 

"That after thls act taises effect no person shall manufacture for sale, sell, 
keep for sale, give away, exchange, barter or dispense any Intoxleating liquor 
for any purpose whatever, otherwlse than is provided in this act. Persons hold- 
ing permlts as hereln provided shall be authorlzed to sell and dispense intoxl- 
eating liquors for pharmaceutical and médicinal purposes, and alcohol for 
epeeified chemical purposes, and wlne for sacramental purposes, but for no 
other purposes whatever." 

The act then provides for the issue of permits for this purpose by 
the district court of the county, which permits hold good for one year. 

Thèse provisons being in full force, Leisy & Co., brewers in Peoria, 
111., shipped into lowa, by rail, to Keokuk sundry barrels of béer in 
original packages, and sold and ofifered for saJe in Keokuk, only in 
unbroken original packages, this béer. Thereupon it was seized and 
held subject to the laws of lowa above quoted. The cause went up 
through the several state courts into the suprême court of the United 
States. By that court the case was held under délibération, and 
finally the opinion was pronounced by the chief justice as the organ 
of the court. The points to be decided are thus put : 

"That ardent spirits, dlstilled liquors, aie, and béer are subjeets of exchange, 
barter, and traffic, Uke any other commodity in which a right of trafflc exlsts, 
and are so recognlzed by the usages of the commercial world, the laws of 
congress,^and the décisions of the courts, is not denied. Being thus articles of 
commercé, can a state, In the absence of législation on the part of eongress, 
prohibit their importation from abroad or from a slster state, or, when Im- 
ported, prohibit tbelr sale by the Importer î" 

In answering thèse questions the court goes into a full and elabo- 
rate examination of ail the authorities. The conclusion is expressed 
in thèse words: 

"The plelntifte In error are dtizens of Illinois, are not phiarmacists, and hâve 
no permit [the prerequlsites of the lowa act], but Import béer into lowa, 
whlch they sell In original packages. Under our decisTon in Bowman v. Rail- 
way Co. [125 U. S. 465, 8 Sup. Ct. 689, 1062], they had the right to Import the 
béer into that state, and in the view we hâve expressed they had the. right to 
sell it, by whlch act alone it would become mingled In the common mass of 
property vdthin the state. Up to that point of time we hold that, in the ab- 
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Bense.of congresslonal permission to do so, the state hod no power to Interfère, 
by «elzure or any other action, In prohibition of importation and sale by the for- 
elgn or nonresldent importer." 

Upon the publication of this opinion, the congress, recognizing its 
force, enacted the act of August 8, 1890, commonly known as the 
"Wilson Act." That act is in thèse words: 

"That ail fermented, distilled or other Intoxlcatlng liquors or liquida trans- 
ported Into any state or territory or remaining therein for use, consumptlon, 
sale or storage therein, shall, upon arrivai In such state or territory, be subjéct 
to the opération and effect of the laws of such state or territory enacted In the 
exercise of its police powers, to the same extent and in the same manner as 
though such llqulds or liquors had been produced In such state or territory, 
and shall not be exempt therefrom by reason of belng Introduced therein in 
original packages or otherwlse." 

The case of Leisy v. Hardin is discussed in Plumley v. Massachu- 
setts, 155 U. S. 461, 15 Sup. Ct 154, and in Emert v. Missouri, 156 U. 
S. 321, 15 Sup. Ot. 367, in which case, also, the act of 1890 is men- 
tioned. 

The controlling question in the case before us is: How does the 
Wilson act affiect the South Carolina statute? In the récent case 
of Scott V. Donald, 165 U. S. 58, 17 Sup. Ct. 265, a case from this 
circuit under the dispensary law as it stood before the passage of 
the présent act, the suprême court discussed the dispensary law, and 
condemned it. They hold that the Wilson act did not protect it. 
This case of Scott t. Donald was brought because of the seizure and 
confiscation of certain alcoholic liquors, products of other states, 
imported by the plaintiff for his personal use. The conclusion of 
the suprême court, after full discussion of ail the cases bearing upon 
the question, is: 

"In the llght of thèse cases, the act of South Caiolina of January 2, 1895 
[dispensary law], must, as to those of its provisions which affect the plalntlfC 
in the présent suits, be condemned." 165 U. S. .99, 17 Sup. Ot. 272. 

This act of 1895 was amended in 1896, and when this décision was 
published the law was further amended in 1897, and this case will 
turn on thèse amendments. Hâve the amendments cured the ob- 
jectionable features in the act of 1895? In Scott v. Donald, the 
suprême court say of the act of 1895 : 

"It is Important to observe that the statute does not purport to prohibit elther 
the importation, the manufacture, the sale, or the use of intoxieating liquors. 
The first section does indeed make it pénal to manufacture, sell, barter^ deliver, 
store, or keep in possession any spirituous, malt, vinous, fermented, brewed, 
or other liquors, whieh contaln alcohol and are used as a beverage, except as 
herelnafter provlded, and déclares ail such liquors contraband. • • * Yet 
thèse enactments are not absolute, but are made subieet to the subséquent 
provisions of the act. When thèse provisions are examlned we flnd that, so 
far from the importation, manufacture, and sale of such liquors belng prohib- 
Ited, thèse opérations are turned over to state functionarles, by -whom alone, or 
under whose direction, they are carrled on." 

The amending act of 1897 contains provisions almost identicaJ 
in language, exactly identical in effect. The act of 1897 amends sec- 
tion 3 of the act of 1895, and still further amends sections 15 and 
23, whieh had been amended by the act of 1896, removing from thèse 
last two sections features of discrimination. But thèse changes in 
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no wise meet the criticism of the suprême court of the act of 1895. 
Tliia criticiam was not on thèse discriminations ooly. The court 



"In vle-w of thèse and simllar provisions, it Is Indlsputable that, whatever 
else may be said of this act, it was not intended to prohibit the manufacture, 
sale, and use of intoxlcating llquors. On the contrary, liquors and wines are 
reeognized as commodities which may be lawfully made, bought and sold, and 
must therefore be deemed the subject of foreign and interstate commerce." 

Section 2 provides that the state board of control shall purchase 
ail liquors for sale in this state. Section 3, after providing for the 
appointment of a commissioner, prescribes how he shall furnish 
liquors to the county dispensers for sale. Section 7 provides for 
county dispensers, who shall sell liquors. Section 15 provides for 
granting licenses to manufacture liquors. Section 23 provides for 
a regular quarterly report from ail licensed distillers. Thèse sections 
in t±ie act of 1897 sustain the criticism of the suprême court. It 
is clear that, before the state can forbid the importation and sale in 
original packages of alcoholic liquors, it must déclare the manufac- 
ture, sale, and use as a beverage of ail alcoholic liquors to be contra- 
band and forbidden, and so take them out of the category of legiti- 
mate articles of commerce. She cannot, for her own purposes, treat 
thèse liquors as the subject of foreign and interstate commerce, and 
déclare them not to be such to the rest of the world. 

The appalling statisticS of misery, pauperism, and crime which 
hâve their origin and owe their existence to the use or abuse of 
alcoholic spirits are the justification for police régulations with re- 
gard to them, and place them under the control of the police power. 
Ck)nsiderations of public safety, the suprême law, override every 
other, and measures, however drastic, which prevent the existence of 
this evil, will be sanctioned and enforced. But when the state 
herself, for her own purposes, furnishes to her citizens thèse alco- 
holic spirits, encourages them in their use, puts them at conven- 
ient places within her territory for the supply and distribution of 
them, enters largely into the business, calculating the profit therefrom 
as aiding state, county, and municipal treasuries, régulations which 
would properly be attributable to the police power if used in sup- 
pression of the traffic assume the form of measures tending to sup- 
port the state's monopoly in the business, act as restrictions upon 
commerce, and infringe the fédéral constitution. If ail alcoholic 
liquors, by whomsoever held, are declared contraband, they cease 
to belong to commerce, and are within the jurisdiction of the police 
power. But so long as their manufacture, purchase, or sale, or 
their use as a beverage in any form or by any person, are reeognized, 
they belong to commerce, and are without the domain of the policfl 
power. The act of 1897, like the act of 1895, is condemned on thèse 
principles. Neither of them is within exercise of the police power. 

But, while it is true that some of the discriminating features arc 
now removed from the dispensary, — ^features admitted to be fatal to 
its constitutionality, — one at least still remains. The markets of 
tJiis state are closed to the producers in other states. Minnesota v. 
Barber, 136 U. S. 326, 10 Sup. Ot. 862. They are closed, it is trua 
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to the producers in this state. But the latter may be under the 
control of the laws of commerce within the state. The former are 
protecteâ by the interstate commerce law. It is no justification 
that laws in oonflict with interstate commerce press equally on the 
citizen and the stranger. Minnesota v. Barber, supra. A résident 
of the state may, under the présent dispensary law, send his orders 
to a producer outside of the state for liquors for his own personal 
use and consumption, and a limited importation within a restricted 
period and under an absolute condition is allowed such résident. 
The producer is limited to this. He cannot import his goods into 
this state in any other way. The condition for such importation is 
this: Any résident who desires to import liquor for his own Per- 
sonal use and consumption shall first certify to the chemist of the 
South Carolina Collège the quantity and kind of liquor he wishes to 
import, with the name and address of the person from whom he 
wishes to purchase, stating, also, that such proposed purchaser will 
forward to Oolumbia, S. C, to said chemist, a sample of the liquor. 
On receipt of the sample the chemist immediately proceeds to test it, 
and, if found to be pure and free from any poisonous, hurtful, or 
deleterious matter, he issues a certiflcate to that effect, giving names 
of proposed consigner and consignée, and the quantity and kind of 
liquor to be imported, sends it free of expense and postpaid to the 
consigner, and the liquor can be shipped within 60 days after the 
date of the certiflcate, which can be used once only. 

It will be noted that the use of alcoholic liquors as a beverage is 
not prohibited, nor is their importation for personal use forbidden, 
proTided such beverages are free from "poisonous, hurtful, and dele- 
terious matter," other than the alcohol in them. The act provides 
the essential and conclusive test on this point, — the certiflcate of the 
chemist of the South Carolina Collège. The act also déclares ail 
alcoholic liquors not tested by the chemist of the South Carolina 
Collège, and so found to be free "from poisonous, hurtful, and dele- 
terious matters," necessarily matters other than the alcoholic ingré- 
dients, to be of a detrimental character, and their use and con- 
sumption to be against the morals, good health, and safety of the 
stâte; that is to say, without any regard whatever to their real 
character, the présence or absence of the certiflcate is the sole test. 
This can be sustained only on the fact that it is a valid inspection 
law. 

There can be no doubt that a state can enact laws protecting its 
citizens in the purchase of articles, imported or domestic, from pur- 
chasing something they did not intend to buy, or adulterated, so as 
to threaten disease or death. Plumley v. Massachusetts, 155 U. S. 
461, 15 Sup. et. 154. But it must be a law which protects or at 
least tends to protect the citizen. It must give him security. If it 
does not do so absolutely, still it must contribute to secure him. 
The mode of inspection in this act is by sample. Let it be supposed 
that the sample bas been furnished, bas been inspected, has been 
approved, and that the certiflcate has been sent to the consignor; 
what sort of assurance does it give the citizen that this liquor he 
thereupon receives accords with, cornes up to, or in any wise re- 
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semblés the sample? What protection does it give the citizen from 
fraud from a failure to send liquor according to sample? None 
whatever, It only subjects him to the seizure and forfaiture of his 
goods, if, perchance, they should be inspected. The fraudulent seller 
is ont of reach. Upon what, then, must the citizen rely? He can 
only rely upon the business character, standing, and integrity of the 
person from whom he buys, without any regard whatever to the in- 
spection. This so-called inspection, furnishing no security to the 
citizen, cannot thereby be justified. It can operate only as a re- 
striction upon, and hindrance and burden to, his acknowledged right 
to import for his personal use. It is thus an interférence with 
interstate commerce, and in itself void. 

The language in Mugler y. Kansas, 123 U. S. 623, 8 Sup. Ct. 273, 
has some application hère: 

"If a statute purporting to hâve been enacted to protect the publie health, 
the publie morals, or the public safety, has no real or substantial relation to 
those objeets, or Is a palpable invasion of rights secured by the fundamental 
law, It is the duty of courts so t» abrldge them, and thereby give effect to the 
constitution." 

The same mode of inspection by sample would seem to be used 
in ail the liquors issued by the state commissioner. 22 St. at Large 
541. 

In Scott V. Donald the suprême court, discussing a similar feature 
in the act of 1895, says: 

"To empower a state ehemist to pass upon what the law calls 'the alcoholie 
purity' of sueh importations by ehemical analysis can scarcely come wlthln any 
déânition of a reasoaable inspection law." 

If, then, this mode of inspection be not reasonable, and be futile, 
it is a burden on interstate commerce, and in itself makes the pro- 
vision void. Railroad Co^ v. Husen, 95 U. S. 465; Walling v. Mich- 
igan, 116 U. S. 446, 6 Sup. Ct. 454; Minnesota v. Barber, 136 U. S. 
313, 10 Sup. Ct. 862; Brimmer y. Kebman, 138 U. S. 78, 11 Sup. Ct. 
213. 

It is manifest, therefore, that the same conclusion must bje reached 
with regard to the dispensary act of 1897 which was reached by the 
suprême court of the United States as to the act of 1895, — that it is 
not within the scope and opération of the Wilson act. This being 
the case, the law laid down in Leisy v. Hardin contrôla this case, and 
the attempt to forbid the importation and sale of spirituous 'liquors 
in original packages must fail. The décision of the suprême court 
of the United States must control ail circuit courts. By this décision 
it is clear that, so long as the state herself engages in the business 
of importing and selling alcoholie liquors for the purposes of profit, 
so long as she recognizes that the use of alcoholie liquors as a bev- 
erage is lawful and can be encouraged, so long as she seeks a monop- 
oly in supplying thèse liquors for that use, and in this way looks to 
an increase in her revenue, she cannot, under her constitutional obli- 
gations to the other states of this Union, forbid, control, hinder, and 
burden commerce in such articles between their citizens and her own. 

Let a temporary injunction issue as prayed for in the bill. 
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HILLBB et al. t. LADD et al. 
(Circuit Court, D, Oregon. April 16, 1897.) 

L Trusts— Sale of Stock— Authoritt from Probatb Court. 

When stock has been transferred by the owner to a truste», for the pur- 
pose of enabling a sale ot It to be made, wlth the stock of other parties, to 
good advantage, It is not necessary that a sale of such stock, made by the 
trustée after the death of the owner, should be authorized by the probate 
court, under the provisions of the Callfomia statute. 
2. Equity Jueisdiction— Consent Dechbb of Pkobatb Court. 

A court of equity has no Jurlsdiction to set aside a stipulation of parties 
pursuant to whlch a decree of distribution of the estate of a deceased per- 
son has been made by a probate court, nor to cancel, set aside, or modify 
such decree, nor to compel an account for what has been received under 
such distribution, whlch would, in effect, set aside the deoree by indirection. 
8. Accounting— Evidence. 

Upon an examlnation of the évidence as to the dealings between the par- 
ties in thls case, Aeld, that the complalnant established no rigUt to an ac- 
counting by the défendants. 

Philip D. Galpin and J. B. Cleland, for plaintiffs. 

O. E. S. Wood, 0. A. Dolph, and T. G. Dutro, for défendants. 

BELLINGER, District Judge. This is a suit in equity for an ac- 
counting. J. W. Ladd died on the 28th of February, 1871, leaving 
a widow, the complainant, Sarah F. Hiller, with whom is joined as 
complainant her présent husband, D. Albert Hiller. J. W. Ladd, at 
the time of his death and for many years prier thereto, resided in San 
Francisco, Cal., where he was engaged in différent enterprises of a 
spéculative character, in many of which he was associated with his 
brother, W. S. Ladd, of Portland, Or. The latter died on January 
14, 1893, leaving a large estate, which was disposed of by will in 
which the respondents herein were named as executors. Among the 
enterprises in which J. W. and W. S. Ladd were interested was that 
of the Oregon Steam Navigation Company, an Oregon corporation, 
which company they, with a number of other persons, controlled and 
directed. At the death of J. W. Ladd he was the owner of 7,600 
shares in the stock of said company, standing in the name of Alvinza 
Hayward, of San Francisco, Cal. In his last will, J. W. Ladd ex- 
pressed the utmost confidence in the ability and integrity of his broth- 
er, W. S. Ladd, in whose hands he requested his wife to place her 
property and estate, to manage and invest for her. The will also con- 
tained the foUowing clause: "It is my désire and request that the 
property acquired before my marriage be considered and treated as 
community, and not as separate, property." Upon probate of Lhis 
will, W. S. Ladd, J. M. French, and the complainant, now Sarah F. 
Hiller, were appointed exécutera of J. W. Ladd's estate. 

It is alleged, in effect, that complainant was ignorant of her hus- 
band's business, and permitted W. S. Ladd, as exécuter, to hâve ex- 
clusive control of her husband's estate; that he procured an instru- 
ment of trust in his favor, under which he took possession, manage- 
ment, and control of ail her property and business; that he fraud- 
ulently, and by means of threats of expensive litigation, induced her 
to sign an agreement by which the will of J. W. Ladd was construed 
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to give her but one-half of the entire estate, including her community 
property, instead of one-half of the residue, excluding such property, 
and that he procured a decree of distribution in accordance with such 
agreement during her absence in Europe; that he fraudulently omit- 
ted from the inventory of J. W. Ladd's estate 7,600 shares of the 
stock of the Oregon Steam Navigation Company, belonging to it, 
and standing in the name of Alyinza Hayward, and concealed such 
ownership from her, except as to 950 shares, which he falsely pre- 
tended he had purchased from 0. E. Tilton for $33,250; that on 
April 2, 1872, J. W. Ladd being then dead, three-fourths of the stock 
of the Company was sold to the Northern Paciflc Raiiroad Company, 
at 40 cents on the dollar, one-half in cash and the balance in bonds 
of the raiiroad at 90 cents of their par value; that the estate of J. W. 
Ladd was represented at this sale by W. S. Ladd, yet he did net in 
fact deliver any of the 7,600 shares belonging to the estate until the 

Eanic of 1873, when, the Northern Pacific Eailroad Company having 
ecome insolvent, and its bonds valueless, he craftily attempted to 
substitute the stock of the estate for his own stock, delivered on the 
sale, and contrived entries in the books of Mrs. Hiller, kept by him, 
by which the estate's ownership of the 7,600 shares was concealed, 
and it was made to appear that the 950 shares were purchased from 
C. E. Tilton at an expense to the estate of |33,250; that he deceived 
her as to the terms of the sale of the 950 shares, which was made to 
Henry Villard in 1879, with the stock of the other owners, and falsely 
represented that such sale was for $50 per share, and no more, al- 
though in fact the price paid included an additional |50 per share in 
stocks and bonds; that W. S. Ladd subsequently admitted this décep- 
tion, and delivered the stocks and bonds to which complainant was 
entitled; that the fraudulent scheme of W. S. Ladd was not discov- 
ered by her until 1893 ; that it was known, when J. W. Ladd died, that 
he left a large estate, and W. S. Ladd did not dare to omit said 7,600 
shares of stock from the inventory of the estate without substituting 
other values therefor, and he therefore substituted a pretended prom- 
issory note of Alvinza Hayward, for $190,000, dated March 1, 1870, 
but upon which no payments of interest had been made, thereby pre- 
tending that such a note had been given as for a purchase of said 
stock; that ail this was imtrue, and was fraudulently planned by W. 
S. Ladd to conceal the estate's ownership of such stock; that from 
time to time, while the estate was being administered, W. S. Ladd 
received dividends on the stock so concealed, which he credited on 
the note as payments of interest thereon, although in fact no such 
note was made by Hayward, and no interest was ever paid on aç- 
count of it. And the complainant further allèges that, shortly aîte'r 
the failure of Jay Cooke, a syndicate was formed to repurchase the 
stock so sold to said Jay Cooke, in which syndicate were represented 
W. S. Ladd, S. G. Reed, R. E. Thompson, J. 0. Ainsworth, and C. 
E. Tilton, and at the time of the failure of said Jay Cooke, which took 
place on the 17th day of September, 1873, the said W. S. Ladd, E. 
R. Thompson, J. C. Ainsworth, S. G. Reed, and 0. E. Tilton were 
either directors of, or controlled the directors of, said Oregon Steam 
Navigation Company, and that they so managed or caused the aflairs 
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of saîd corporation to be so managed that, in the year 1874, by with- 
holding dividende, tiie value of its stock was greatly reduced, and 
the syndicate purchased and divided into six equal parts 26,548 shares, 
at an average price of $13 per share; that one of the parts or in- 
terests was on account of the estate of J. W. Ladd, and was taken 
in the name of E. Quackenbush or J. 0. Ainsworth, trustée; that, 
if it was true, as W. S. Ladd falsely pretended, that complainant's 
stock was sold to Jay Cooke, then it became his duty td buy back 
said stock for complainant upon the same terms on which he bought 
back stock for himself, for which purpose he had sufScient means be- 
longing to complainant; that, on said stock so ptirchased for said 
complainant as aforesaid by said syndicate, said W. S. Ladd received 
ail the dividends which were declared thereon from and after the 
date of said repurchase down to the time of the sale of said stock 
to said Henry Villard, and that said dividends amounted to the sum 
of about $53,698; that on the 23d of May, 1879, said syndicate sold 
to Henry Villard said shares of said stock, for which said Villard paid 
50 per cent, of the par value thereof in cash, less a small sum re- 
served to pay prior debts of said corporation, and the other 50 per 
cent, in stocks and bonds taken at the par value thereof; that the 
profits of the estate of J. W. Ladd on the purchase and sale of said 
shares of stock so bought and sold for the beneflt of said estate were 
about $384,888, besides the dividends which accrued on said stocks 
from the time of said purchase to the date of the sale to said Henry 
Villard, with interest on bonds, and dividends and premiums on each 
received on Villard sale, with interest on the same, which amounted 
to $974,334 ; and the profits on the three-f ourths thereof belonging to 
said complainant is about $959,417, ail of which came into the hauds 
of said W. S. Ladd, and thereafter into the hands of thèse défend- 
ants, and hâve never been accounted for to said complainant. 

The charge, made in the bill of complaint, to the effect that in the 
sale of stock held by Hayward to Jay Cooke, for the Northern Pacific 
Eailroad Company, none of the 7,600 shares belonging to the estate 
of J. W. Ladd was delivered, but that such stock was retained until 
the panic of 1873, when, the Northern Pacific Eailroad Company 
and Jay Cooke having bécome insolvent, W. S. Ladd craftily sub- 
stituted or attempted to substitute the stock of the estate in lieu of 
his own stock sold to Jay Cooke, and contrived entries in Mrs. Hil- 
ler's books to that end, is not supported by any évidence in the case; 
but, on the contrary, thèse charges are conclusively disproved. It is, 
in effect, conceded to be the fact that the estate of J. W. Ladd was 
represented in that sale, and shared in whatever benefits accrued to 
it equally with ail the other parties concerned, and it is beyond dis- 
pute that, in that sale, W. S. Ladd did not in fact act for the estate 
of J. W. Ladd, but that the sale and transfer of threé-fourths of the 
stock of the Oregon Steam Navigation Company was by Hayward, 
acting for ail the stockholders, including himself, and was in pursu- 
ance of an understanding had in the lifetime of J. W. Ladd, and con- 
curred in if not planned by him, by which the entire stock of the 
Oregon Steam Navigation Company was to be sold to the Northern 
Pacific Eailroad Company, if such a sale could be effected upon favor- 
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able terms. It also appears beyond question and is in effect con- 
ceded by complainants, that ail the proceeds of that sale hâve been 
fully accounted for to the estate of J. W. Ladd, and that the Hay- 
ward note for ^190,000, was not a pretended note fraudulently sub- 
stituted in the inrentory of J. W. Ladd's estate by W. S. Ladd, to 
conceal f rom Mrs.. Hiller the estate's ownership of the 7,600 shares of 
stock in Hayward's hands, but that J. W. Ladd, being in failing 
heaith, himself contrived the expédient of substituting Hayward's 
note for this stock, so that, in the event of his death, the stock might 
be held and the proposed sale had without recourse to the probate 
court, with the attendant publicity and possible complications, which 
would likely embarrass the pool in its proposed deal. By this con- 
trivance, which was carried out, the note took the place of the stock 
in the inyentory, and the aYails of the stock were accounted for to 
the executors and credited as payments on the note. The explana- 
tion as to how thèse charges came to be made is that complainants 
were misled' by the manner in which the accounts of Mrs. Hiller were 
kept by W. S. Ladd, and by the refusai of the executors of his es- 
tate to permit an inspection of the bocks of Ladd & Tilton, and were 
not apprised of the truth as to thèse matters until it was disclosed 
by the testimony taken in the case. There is no testimony tending 
to support the charge that W. S. Ladd, by threats or other means, 
induced Mrs. Hiller to exécute the agreement relating to the con- 
struction of her husband's will, or that the trust instrument was be- 
cause of his undue influence, or that he procured the decree of dis- 
tribution of the assets of the estate, or that she was in any way sub- 
jected to his control. It is contended, however, that the sale and 
transfer by Hayward of the stock of the estate was illégal, becàuse 
not authorized by an order of the probate court of the county of San 
Francisco, having probate of the will of J. W. Ladd, as required by 
the laws of California, and that W. S. Ladd, because of his relation 
as one of the executors of the estate, is liàble to account for the raine 
of the stock so illegally disposed of, and that this value is to be de- 
termined by the highest priée for which this stock has subsequently 
been sold in the market. To this same end is the further complaint 
that Mrs. Hiller alone of ail the owners of Oregon Steam Navigation 
stock was not allowed to corne into the pool formed for the repur- 
chase of this stock and to share in the profits of the sale made to 
Henry Villard in 1879, except as to the unsold 950 shares remaining 
at that time, her claim being that it was the duty of W. S. Ladd, 
as her trustée, to buy back said stock for her upon the same terms 
upon which he, with others, bought for themselves, as she allèges he 
could bave done with her moneys and securities then in his hands. 
It is contended for complainant, Mrs. Hiller, that she did not know of 
the existence of the 7,600 shares in Hayward's hands, and that she 
was kept in ignorance of the fact, and of the sale of three-fourths of 
that stock to Jay Oooke by W. S. Ladd, whose duty it was to hâve 
apprised her of thèse matters, and to hâve prevented the sale to Jay 
Cooke unless the same was authorized by the court of probate of the 
county of San Francisco. The correspondence between W. S. Ladd, 
Mrs. Hiller, the complainant, Joe French, and Charles Tilton, then 
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of the firm oif Ladd & Tilton, covering a period of many years, ia 
in évidence, and is relied upon to prove that W. S. Ladd, Tilton, and 
French were acting in concert to keep from Mrs. Hiller ail knowledge 
of this property. None of thèse letters refer in ternis to this stock, 
and to this fact complainant attaches much importance. It is claimed 
in her behalf that the books of account kept for Mrs. Hiller by W. 
S. Ladd were obscure, and that the entries were so contrived as to 
conceal the truth as to this stock, and that to the same end W, S. 
Ladd mutilated thèse books by cutting ont some of their leaves. 

As to thèse matters the following facts appear: The Oregon Steam 
Navigation Company had a capital of $2,000,000, divided into 4^000 
shares of $500 each. Later, and in November, 1868, this stock was 
increased to $5,000,000, divided into 50,000 shares of $100 each. In 
the meantime the Northern Pacific Railroad Company had been au- 
thorized, by an act of congress approved July 2, 1864, to build a 
branch of its road down the valley of the Columbia to a point near 
Portland, and, by joint resolution passed in December, 1869, congresa 
authorized the construction of the main line of the road via the 
Oolumbia river to Puget Sound. It is probable that the increase of 
the capital stock of the Oregon Steam Navigation Company was with 
the View of a sale of that property to the Northern Pacific Railroad 
Company, The owners of the navigation company feared the eflect 
upon their company of the construction of the railroad line, and took 
steps looking to a sale to the railroad about this time. The principal 
stockholders were J. 0. Ainsworth, S. G. Reed, R. R. Thompson, 
W. S. and J. W. Ladd, Coe, Olmstead, Rnckle, and Bradf ord. In 
pursuance of a plan arrangea between Ainsworth, Reed, Thompson, 
and the Ladds, it was given out that Alvinza Hayward of San Fran- 
cisco, a capitalist of much wealth, was buying up the stock of the 
navigation company with the intention of controlling it, and a letter 
was written by Hayward to Ainsworth declaring this intention with 
suspicious bluntness. The holdings of those concerned were speedily 
transferred, with the exception of a few shares, necessary to qualify 
the directors to continue in office, to Hayward. Much, if not ail, 
of this stock, being the new issue under the organization, — at least, 
that of J. W. Ladd, — was issued directly to Hayward by the compaiiy. 
Olmstead, Ooe, Bradford, Ruckle, and other holders of stock, act- 
ing upon the assumption that Hayward had secured a majority of the 
stock, sold their holdings to him. There were thus issued to Hay- 
ward 48,125 of the 50,000 shares of the navigation company's stock, 
ail of which belonged to the pool, including Hayward, who had 2,500 
shares in his own right for the part taken by him in the deal. J. 
W. Ladd's interest in the pool comprised 7,600 shares. Hayward 
was the intimate friend of J. W. Ladd, and it is claimed, and is prob- 
ably the fact, although of no particular importance, that the latter 
originated the scheme by which the pool acquired the entire stock 
of the navigation company. It is claimed that one of the objects of 
this transfer of stock was to facilitate the sale of the property, but 
the fact that it had the effect to transfer the stock of the other hold- 
ers to the pool is a sufQcient explanation of the object with which it 
was done. Neither party has any advantage over the other in re- 
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spect to this transaction, the morals of which are not involved in 
tlais suit. There is no doubt but that the stock of the Ladds was con- 
tinued in Hayward's hands in trust, to be sold by Mm in the sale 
for which negotiations were pending. Such an arrangement, se far 
as the interest of J. W. Ladd was concerned, was important, in TÎew 
of the precarious state of his health and the necessity of so placing 
the stock that the proposed sale would not be jeopardized by his 
death. 

Another reason for this trust was suggested by complainant's 
counsel on the argument, and is supported by testimony in the case. 
The stoekholders had been vexed by litigation, which is frequently 
referred to in correspondence in the case as the "blackmail suits." 
Some of this litigation grew out of the construction of a steamship, 
in which J. W. Ladd had an important part. The fear, and possibly 
the threat, of other suits made it désirable to thèse stoekholders to 
conceal their interest in the company. There was a further motive 
for the course taken in the fact that Ben HoUaday was threatening 
to establish an opposition line of boats. Hayward's relations to Hol- 
laday were understood to be of such a character as to remove ail 
danger of opposition where Hayward was concerned. So that there 
were adéquate motives for the transfer to Hayward and for the con- 
cealment thereafter in his name of the stock held in trust by him; 
and this explains the guarded character of the correspondence be- 
tween the parties with référence to their stock. The letters from W. 
S. Ladd to Mrs. Hiller were not exceptional in this respect. Ail that 
passed between the other parties in interest had the same peculiarity. 
It is apparent that the writers of thèse letters were not trying to 
conceal anything from each other. It is probable that they were 
guarding against a possible future use of their correspondence as évi- 
dence of the real character of the Hayward deal. After a lapse of 
25 years, and when ail the participators in the transaction, except 
Hayward, Thompson, and Tilton, are dead, not an admission can be 
had from either of thèse except Tilton, who remembers but little. 
Hayward's memory is a total blank, and Thompson stoutly main- 
tains in his testimony that he knows nothing about the pool, and 
does not know that Hayward held stock in trust; that the transfer 
was bona ûde; and that the stock he subsequently took from Hay- 
ward was by actual purchase. 

The removal of leaves from the books of account kept for Mrs. Hiller 
is explained by the witness Quackenbush. It was in keeping with 
the course of conduct pursued with référence to the stock of the Ore- 
gon Steam Navigation Company by the members of the pool in their 
correspondence. Thèse books were originally opened by Quacken- 
bush, who was cashier of the bank of Ladd & Tilton. The sale to 
Jay Cooke had taken place, and the proceeds of the sale were being 
collected by Tilton. It was not désirable to hâve it appear that 
the money received from Tilton for the estate came from the Oregon 
Steam Navigation stock, and the books as opened by Quackenbush 
would lead to this disclosure. So the account was changed to its 
présent form, and three of the first leaves in the ledger kept for one 
of the parties, and four in the ledger kept for the other, were eut out 
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by Quackenbush. W. S. Ladd suggested the change in the form of 
the account, but had nothing to do with the removal of the leaves. 
Gnly two items of the account were changed. Quackenbush glvea 
a transcript of the missing leaves, showing the account as it was orig- 
inally entered. The stock and bonds appearing in the original ac- 
count is in large part transformed in tiie altered account into an 
indebtedness due the estate from Charles Tilton. The assets of the 
estate were not in the least diminished by the change, which was 
merely one of form. The effect of the removal of thèse leaves from 
the tv?o ledgers was of no conséquence, except to those who might 
try to use thèse books to prove ownership of the stock in question in 
a proceedin^ to establish liability against such owners, or to set 
aside transfers induced by the device of the pretended Hayward sale. 
The mutilation of books of account is not a promising means of con- 
cealing the misappropriation of funds. It is not probable that W. 
S. Ladd would resort to such an expédient to conceal a fraud. Such 
an act on the part of a man of business shrewdnéss does not indicate 
a consciousness of wrong, but thè reverse. 

As to the point, urged in complainant's behalf, that the sale by 
Hayward of three-fourths of the stock held by him in trust for J. W. 
Ladd without an order of the probate court was illégal, and that W. 
S. Ladd, having permitted such a sale, is to be held as for a conver- 
sion of this stock, I am of the opinion that an order of the probate 
court was not necessary. This stock had been issued to Hayward, 
and he was its légal owner as trustée. No act of J. W. Ladd, if 
living, could add to the completeness of that title. If the right to 
revoke the trust existed, this "does not in any degree affect the title 
to the property. That passes to the donee, and remains vested for 
the purposes of the trust, notwithstanding the existence of a right to 
revoke it." Stone v. Hackett, 12 Gray, 227. The case of Huse v. 
Den, 85 Cal. 390, 24 Pac. 790, is cited in support of the contention 
that an order of the probate court authorizing this sale was necessary 
to its validity. That was a case where the executors of an estate 
undertook to gell it without the authority of the probate court. The 
court held that the will in that case gave no power-to sell real prop- 
erty. Moreover, the deceased had in his lifetime executed a deed 
conveying the property to his brother and himself in trust for the 
beneflt of the grantor's children. It was held that the intent of the 
grantor must govern, and that this deed was intended to be, and must 
bave the effect of, a settlement for the beneflt of such children. This 
intention was not affected by the will. The purchasers knew of the 
deed of trust and the provisions of the will, and of the want of power 
of the executors lo sell without an order of the probate court, and pur- 
chased in the face of this knowledge. Of course, no title could pass 
under such a sale, nor could any equity arise in favor of the purchas- 
ers. In the case of In re Kadovich's Estate, 74 Cal. 536, 16 Pac. 
321, also cited by complainants, there was a sale of stock which came 
into the executor's hands without an order of the probate court, and 
the court held that there was a conversion, and that the executor 
was liable to the estate for the value of the stock with légal interest. 
In the présent case the sale was by a trustée having the légal title. 
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Hajward was in law the owner of this stock. There was no limita- 
tion upon liis power to sell. On the contrary, the stock was held by 
him for that express purpose. And this trust included the stock of 
other persons, by whose concurrent action the trust was created. The 
rights and interests of the several beneflciaries were mutual. Hay- 
ward had an interest, coupled with the trust. He was a beneficiary 
in the sale which he was authorized to make of the stock pooied in his 
hands, and therefore it was his right, as well as his duty, to sell. In 
the ease of Bedell v. Scoggins (Cal.) 40 Pac. 954, the suprême court of 
California held that the payment of money to be expended in payment 
of the f uneral expenses of the person maiing the payment, where the 
expenditure had been made in good faith, created a trust in the person 
to whom the payment was made, which was not extinguished by the 
death of the trustor. The court, in its opinion, referred to the fact 
that the probate court had not disapproved the payments made by 
the trustée. In that case the question was whether the trustée 
should be answerable for the money paid him by the trustor, and ap- 
plied by him after her death as she had directed, and this question 
was decided in favor of the trustée. The principles of this décision 
apply in the case on trial. J. W. Ladd's intentions were to place the 
trust property beyond the reach of probate administration, and to 
secure the advantages of such a sale as his trustée and his own associ- 
âtes in the enterprise in which the property had been earned might 
approve and be able to make. In a letter to Tilton, of December 
28, 1869, he says: 

"I deem It prudent to arrange my Httle affaira, so If I sbould drop out It wlU 
not necessarlly bring to llght matters we désire to remain dark. If I can get 
you, William, and Hayward togetber a day or so, can arrange for any con- 
tlngeney." 

It was, therefore, an important considération with J. W. Ladd that 
his affairs should be so arranged that his death might not lead to a 
disclosure of matters that it was important to ail the parties cou- 
cerned should "remain dark." And this trust was carried out in 
good faith, precisely as the trustor intended, and it does not appear 
that the county court has ever disapproved what has been done. 

But, if complainants' contention is conceded, that the death of J. 
W. Ladd revoked the power of Hayward as to said Ladd's stock, and 
thenceforth the control and disposition of this stock was in the exec- 
utors of the estate, subject to the direction and control of the probate 
court, this in no wise affects the accounting for which this suit is 
brought. The recovery of this stock is not involred in this proceed- 
ing; but an accounting is sought for its value, and in this accounting 
complainants admit that they should be charged with the proceeds of 
the Hayward sale received by the estate. It is obvions that, in the 
matter of an accounting, the value of the property to be accounted for 
is not in the least affected by the question of légal formality or power 
of sale. That question could only be material where the value of the 
property or the price for which it was sold is claimed to hâve been 
affected by doubts as to the power of the trustée to make sale in the 
absence of authority by the county court; but this is not such a case. 

The contention of the complainants is (1) that the sale in this case 
80 F.-51 
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was unauthorized because tEe county court did not order it, and, 
being unauthorized, W. S. Ladd must be held as for a conversion, and 
the title of the estate allowed to attach to sucli shares of Oregon 
Steam Navigation stock as W. S, Ladd is fonnd to bave been possessed 
of at any time after the sale to an amount equal to what was sold 
by Hayward of the stock of the estate; or (2) that the value of the 
stock sold is to be determined by the highest price at which stock 
of this character was sold at any subséquent time. There is no 
relation whatever between thèse two propositions. They serve, 
however, the single purpose of enabling Mrs. Hiller to share in the 
profits of what is known as the "Villard deal," — a deal which was had 
some seven years after the Hayward sale, and by means of which the 
stock of the Oregon Steam ïTavigation Company, sold by Hayward 
in April, 1872, at $40 per share, one-half in cash and the other half in 
bonds of the Northern Pacific Railroad Company, repurchased by the 
pool in the îall of 1875 at $15 and $13 per share, was sold by the pool 
to Villard in May, 1879, at $100 per share, one-half cash and the re- 
mainder in stocks and bonds. As already suggested, the standard 
by which the value of this stock is determined dœs not dépend upon 
an order of the probate court. Upon an accounting, the only ques- 
tion is one of value. Has this stock been accounted for to the estate? 
To what is the estate entitled, in equity, that it has not recetved? It 
is not questioned but that the Hayward sale was a good one. at the 
time. It was so regarded by the owners of the stock of the Oregon 
Steam Navigation Company, who spoke of it as a very désirable sale. 
It was made in good faith. The Oregon Steam Navigation Com- 
pany's line was raenaced at the time with the construction of the 
Northern Pacific road down the Columbia. The building of the rail- 
road involved the destruction of the navigation company as a prop- 
erty. The owners of the stock in question, including J. W. Ladd, 
were apprehensive that their investments would become practically 
lost. Tliey henceforth devoted themselves to the effort to sell their 
stock in a lump. Ail the facts in évidence tend to show that the 
pool acted with prudence, and that the sale was in fact "a désirable 
one." TJnder the conditions as they existed, the sale realized the 
value of the stock sold. It was a matter of regret to the members of 
the pool that the purchaser refused to take more than three-fourths 
of the stock offered. No question is made as to the fact that the 
Hayward sale realized the full value of the stock at the time, and the 
testimony shows beyond question that the sale was in pursuance of 
the plans formed in the lifetime of J. W. Ladd, and to which he was 
a party. 

But there are other considérations in the way of any relief to the 
complainant. Upon the contention that W. 8. Ladd should hâve pre- 
vented the sale by Hayward, in his capacity of executor or trustée 
for Mrs. Hiller, or both, the fact appears that the part taken by W. S. 
Ladd in the exécution of the will of J. W. Ladd was merely per- 
functory. He was residing in Portland. Mrs. Hiller and Joseph 
French, two of the three executors, resided in San Francisco. They 
were active in the administration of the estate. The lawyer engaged 
to act as légal adviser was E. E. Haft, who had been the légal ad- 
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viser of J. W. Ladd. But it is urged in Mrs. Hiller's behalf tLat she 
was weak, inexperienced in business, conflding in otliers, and espe- 
cially in W. S. Ladd, and was ignorant of her husband's ownership of 
the stock in question. It does not appear, however, tliat her ig- 
norance, if she was ignorant, is attributable to W. S. Ladd, or that he 
knew of it. It does appear, from tlie testimony of Cliarles Tilton, 
that several months before the sale was flnally made, and while it 
was in contemplation, she discussed it with Tilton, and said it would 
increase the value of her half of the estate. In a letter written to 
W. S. Ladd on June 4, 1872, just before her departure for Europe, she 
says, "I am much pleased with the late sales, and to hâve things set- 
tled up before going away." There was no other sale or transaction 
to which this letter could refer than the one in question, and she 
attempts no explanation of thèse statements. It is shown that she 
knew in her husband's lifetimè that he owned this stock. In the sum- 
mer of 1870, J. W. Ladd and his wife, the complaiuant, were in Den- 
ver, where they had gone in conséquence of the former's failing 
health. On the 13th of June, complainant wrote a letter to Charles 
Tilton entreating him to corne to Denver and go back with them to 
San Francisco, J. W. Ladd's health was failing, and he was de- 
spondent and homesick, and his wife was anxious to hâve some one 
there whose présence would "cheer him." Tilton thereupon went to 
Denver, and accompanied J. W. Ladd and complainant to San Fran- 
cisco, and he testifies that on that occasion he told both J. W. Ladd 
and complainant of Ainsworth's failure to make the sale of Naviga- 
tion stock (the first negotiations for the sale of the stock of the pool 
were conducted by Ainsworth, and were unsaccessful); that they 
understood it fully, and were both very much disappointed. There 
is no contradiction of this testimony, and it is very natural that thèse 
three persons should, under the circumstances, hâve discussed mat- 
ters of business in which they were ail deeply concerned. Tilton 
also testifies that, after the death of J. W. Ladd, the complainant 
Mrs. Hiller came East, in April, 1871, and remained there a month 
or two. During this time, Tilton saw her quite often. He testifies 
that she spoke of her stock. Both were interested in the subject. 
She inquired of him what he thought she could get for it. There 
is other testimony showing knowledge of this stock on Mrs. Hiller's 
part. In a letter by W. S. Ladd, written in March, 1871, to Tilton, 
he speaks of the Hayward note for $190,000, and says it will ail be 
arrangea; that his brother (J. W.) talked to both himself and 
"Sadie" (Mrs. Hiller) about it None of this testimony is contradict- 
ed by Mrs. Hiller. She was particularly examined as to this knowl- 
edge on her part, and testifled as follows: 

"Q. In thts foreeast of death,— this graduai approaehing death of your hus- 
band,;-dld he not dlscuss with you the fact, and how you were to be left, and 
what would be your means of livellhood? A. It would be natural for him to. 
Q. Yes, I thlnk it would be natural. But the fact is, did he? A. Well, I 
could not glve any exact words, or anythlng of that sort, but I would not say 
that he dld not, because It is more than probable that he did. Q. You had no 
partlcular property when you marrled him, had you? A. No, sir. Q. Then 
did he not glve you some idea in what his wealth or Income-malilng property 
consisted? A. Yen, sir. I thlnk he dld; but I could not tell you now." 
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In-tliè correspondence between W. S. Ladd and complainant ap- 
pear statementB that imply a kno^vledge of tàe matters in question 
on Mrs. Hiller's part. In one of thèse letters, written b; W.' S. 
Ladd to Mrs. Hiller, on May 27, 1872, the writer says: 

"The interest on jour half o( the bonds wlll be some $4,577.10. Wbat may 
be realized from the balance cannot now say, but, as bef ore stated, I wiU advise 
yôu when can do 80." 

There was not a single bond of any kind in the inventory of the 
estate, and there were no bonds to whlch this letter could refer other 
than those derived from the Hayward sale, the proceeds of which 
were covered by the $190,000 Hayward note. That note was in- 
ventoried as an asset of the estate, and was in lieu of the proceeds of 
that sale, of which thèse bonds were a part, as it had been of the 
stock in Hayward's hands before the sale. Unless Mrs. Hiller under- 
stood this, the référence in this letter to her half "of the bonds" 
would bave been inexplicable. The language of this letter implies 
an understanding between the parties as to thèse bonds, and it can- 
not be reconciled with any theory of déception upon the part of one 
of the parties or of ignorance upon the part of the other. 

There is testimony, as bas been seen, tending to show that among 
the reasons for the transfer of stock of the Oregon Steatn Navigation 
CSompany to Hayward by Ainsworth, Thompson, Reed, and the two 
Ladds, was the désire to conceal the interest of thèse owners, and 
thus avoid, or make it easier to compromise, liability in certain 
pending or threatened litigation, and that thèse mattprs were, in 
fact, compromised by payments for which the différent owners of 
stock were assessed. As to thèse matters, Mrs. Hiller testifles that 
she présumes she was familiar with them at the time, and in one 
of her answers, she says: "Yes, sir. I hâve heard of O. S. N. stock, 
and of those sorts of things before." When asked if she did not 
know at the time of the Northern Pacific sale — or what is known as 
the "Jay Cooke deal" — that she had some of the O. S. N. stock, or 
an interest in some, she answered: "Well, I présume I knew at 
that time. My letters will show." Later in her testimony she says 
she cannot tell whether she knew that certain bonds of the Northern 
Pacific Eailroad Company, which she thinks or présumes she had, 
came from the sale of Oregon Steam Navigation Company stock; 
that she is not sure that she did not know, and has no impression 
on the subject; that she supposes she had a talk with Mr. Tilt on 
about it, but don't know as to that. If this testimony, taken as a 
whole, is given a construction most favorable to Mrs. Hiller, it 
amounts to a déniai of any recollection as to whether or not she knew 
of the ownership of this stock by her husband's estate at the time 
the estate. was being settled up in 1872. "When she is asked the 
question as to such knowledge, she answers, "I could not tell you, 
now, whether I knew it then or not." If there was nothing to show 
that she had knowledge, her inability to say that she was without it 
would preclude relief to her upon the ground of ignorance. In other 
words, she cannot recover on the ground of ignorance unless she was 
ignorant, and, if she dœs not know that she was ignorant, no one else 
can know it. The court cannot find that she was ignorant against 



HILLEB V. LADD, 805 

her own déniai of any recollection on the subject ; . and when, in 
another part of her testimony, she says tliat she thinks it more than 
probable that her husband, when his death was impending, discussed 
his business affaira with her, and that she thinks he gave her an 
idea of what his income-paying property consisted, the conclusion 
that she knew of the existence of this stock and that Hayward held 
it for her husband, and that as one of the executors of her husband's 
estate she acquiesced in its sale, becomes irrésistible. This testi- 
mony suppléments that of her letter to W. S. Ladd expressing her 
satisfaction at the late sales, and the opportunity thus afforded for 
a settlement of her husband's estate, and it corroborâtes the testi- 
mony of Tilton and of members of W. S. Ladd's family, who testifled 
in the case, to statements by Mrs. Hiller, showing her knowledge, 
although corroboration, in the absence of contradiction, is not neces- 
sary. 

It is true that, after the 15th of May, 1872, W. S. Ladd was in- 
vested by her deed with a trust to manage her affairs for her; but 
this trust did not involve an assumption by him of the responsibility 
devolving upon' Mrs. Hiller as executor of her husband's estate. She 
and French were active in the administration of the estate prior to 
her departure for Europe. She controUed the sélection of an attor- 
ney for the estate, and declined to permit the employment of Gen. 
Barnes, because she thought his charges would be too great. The 
inventory of the estate was made and flled before W. S. Ladd 
qualifled as executor, and it included the Hayward note for f 190,000, 
given by Hayward to J. W. Ladd as a cover for the latter's stock, as 
one of the aasets of the estate. Thèse were her acts jointly with 
French. W. S. Ladd was in the meantime in Portland, and, so far 
as appears, dld not attempt to control or influence the action of 
the San Francisco executors. As to this ground of her complaint, 
Mrs. Hiller is in the attitude of trying to recover from the représenta- 
tives of W. S. Ladd, because he did not prevent the exécution of a 
trust created by her husband, although what was done was of ad- 
vantage to her husband's estate, and was to her interest, and was 
with her acquiescence. If the death of J. W. Ladd revoked the trust 
in Hayward, and subjected the shares in his hands to administration 
in the probate court, so that the sale subsequently made without an 
order of the probate court was illégal, then it is Hayward who is 
liable. If the liability results as a matter of law from the acts of 
Hayward, he, and not W. S. Ladd, must account. Why bas no 
claim been preferred against him? Why should W. S. Ladd's repré- 
sentatives be proceeded against, because he, with the complainani 
and French, permitted Hayward to sell this property, while the 
party whose act furnishes the ground of complaint is not called to 
account? 

Upon the sale to Villard in 1879 of the 950 shares of Oregon 
Steam Navigation stock belonging to the estate of J. W. Ladd, thèse 
shares being Mrs. Hiller's half of the unsold one-fourth of the 7,600 
shares in Hayward's hands after the Jay Cooke sale, W. S. Ladd rep- 
resented to Mrs. Hiller that thèse shares realized $50 per share, and 
no more. He concealed from her the fact that she was entitled to 
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an additional |50 per share of the stock sold in stocks and bonds. 
Mrs. Hiller became acquainted with this déception in January, 1880, 
and requested W. S. Ladd to forward thèse stocks and bonds to her, 
This he did, with a frank acEnowledgment that he had not disclosed 
to her the fnll considération received for the stock sold, and an ex- 
planation of the motive for his conduct. A great deal of importance 
is attached to this feature of the case by the complainant, although 
the matters involved were settled more than 13 years ago, and no 
charge is now made in respect to them, except that this déception 
shows a purpose on the part of W. S. lÂdd to defraud complainant 
in the management of her affairs. The explanation which W. S. 
Ladd gave to the complainant for withholding from her the fnll con- 
sidération for which her bonds were sold is contained in his letter 
to her of Pebruary, 1880. In that letter he says: 

"An Inspection of your account renders any remarks conceming the manage- 
ment of your affalrs whoUy nnnecessary. At the same time, such Inspection 
vriU disclose the motive which actuated me In reporting to you only the cash 
transaction In the sale of the O. S. N. Oo, stock. You hâve drawn $151,645.18 
(one hundred and flfty-one thousand six hundred and forty-flve and eigbteen 
one-hundredths dollars), In addition to the allowance by the probate court dur- 
Ing the years 1871-1872 of $8,500 (eighty-flve huBdred dollars),— some $160,145.- 
18,— and the Investments made by you so far as I hâve any knowledge do not 
exceed $25,000 (twenty-flve thousand dollars). I therefore conclude that, 
should you become apprised of the full avails reallzed upon the sale referred 
to, it would serve to stimulate the extravagances against which I hâve hereto- 
fore taken pains to caution you. To prevent any complications In the event 
of death, I had taken the précaution of placlng the Iwnds and stock In a pack- 
age, Indlcatlng thereon the Interest I had thereln as your attorney, as trustée 
for legatees, and personally. Besides, your books would hâve disclosed the 
true condition of your affalrs. The trouble you seem to hâve taken to ascer- 
tain the terms of sale were wholly nnnecessary, as they are familiar to nearly 
every business man In this clty." 

The truth of the statements contained in this letter is not denied. 
Mrs. Hiller's fortune was being rapidly dissipated. She was con- 
scious of her weakness in this respect, and was at times extremely 
pénitent on account of it. In a letter written June 16, 1875, to 
W. S. Ladd, she says: 

"With regard to the $81,239, I hâve Ilved and Invested the best I knew how 
under ail the clrcumstances, and if I hâve leamed, like hundreds of others, to 
shun stocks as a 'pestilence or a ravenlng death,' why, I hâve no one but myself 
to blame for any foolish act of mine. In looklng back upon my whlms and Its 
conséquences, I can wring my own hands in my own llttle anguish, and ex- 
clalm, wonderlngly, ail to my llttle self (when too late), 'Who'd a thought it!' 
Never mind! I can console myself with the faet that but very few philoso- 
phers, even, hâve enough common sensé, or honesty, either, to last them over 
nlght, seeing that they preach a great deal more good than they practlce." 

Nearly four years later, in a letter written March 28, 1879, to 
W. S. Ladd, she says: 

"No person realizes the error of my ways more keenly than does my Indi- 
Tldual self." 

And further on she adds: 

"But walt a llttle longer, William. It may not ail be lost. Meanwhlle I wiU 
earnestly hope to escape out of the only loophole that Is at présent my salva- 
tloD In financial affalrs. If It Is ruled otherwise, you will not be apt to bear 
anj murmur from me about It While, on the other hand, should there be 
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a favorable Issue, I should only be too happy to report, and rest assured there 
Is no one living whase approbation I should (eel prouder to eam than yours. 
This la truly the feeling I bave In my heart of heart»." 

She was wasteful of her money in other ways than in the pnrchase 
of stocks. When she went ahroad she took a valet with her. and 
within a short time she lost $2,000 in a bank failure. On this trip 
she loaned $2,000 to a French doctor, who was a casual acquaintance, 
and lost it At the same time she expended $2,000 for laces, and 
was talking of keeping a carriage. She described herself as "a gay 
widow" and an "extravagant pièce." Tilton wrote to her that she 
would soon be at the "end of her pile." Thèse extravagances were 
the subject of comments in'the^correspondence between W. S. Ladd, 
Tilton, and French. Even aftér her piarriage, it was suggested in 
the letters between Ladd and Tilton that they would yet hâve her 
to support. Upon her retum from Europe in 1874, Tilton suggested 
to W. S. Ladd, so he testifles, that he should "cover" some of her 
property, because, if he did not, he would hâve her on his hands to 
support The fact is suggestive that, notwithstanding her state- 
ment in her letter to W. S. Ladd of June 16, 1875, that she had learn- 
ed to shun stocks as a pestilence or ravening death, yet, in her letter 
of March 28, 1879, she unmistakably indicates that she has again 
gone into the Whirlpool of stock gambling as the only "loophole" of 
"salvation" in her "financial affairs," and that this was upon the eve 
of the Villard sale. The suggestion of Tilton to "cover" something 
for her would hâve especial weight in this state of affairs, and the 
Villard sale seemed to offer the last opportunity to save something, 
for at least the présent, out of the wreck of her fortune. It is not 
disputed that she had, as stated in the letter of W. S. Ladd, expend- 
ed above $160,000. It was hers to spend, but if he intended to with- 
hold from her a remuant of her estate, while she was in the act of 
throwing dice, however temporary the effect might be, she cannot 
complain. The statement in his letter that nearly every business 
man in the city was familiar with the terms of the Villard deal, is 
probably true. Certainly the terms of that deal were not conflned 
to a few persons. They were known to ail the members of the pool 
on the one side, and to ail those interested with Villard on the other. 
The Street knew ail about the Villard deal, and it was not possible 
that the complainant and her husband could very long be ignorant 
of it, or that W. S. Ladd could hâve supposed so. The books kept 
for Mrs. Hiller and for Ladd himself diselosed it. So did the books 
of Ladd & Tilton. Quackenbush, the cashier of Ladd & Tilton, tes 
tifies that he remembers distinctly the receipt of the stock and bondî 
that belonged to Mrs. Hiller, and that they were placed in an en- 
velope, and put in the tin box where Mrs. Hiller's papers were kept, 
and marked "W. S. Ladd, Trustée." He knew to whom they be- 
longed. W. S. Ladd wrote to Tilton, saying that, if anything should 
happen to him (Ladd), Tilton would always flnd the tin trunk ir 
Ladd's safe, containing Mrs, Hiller's matters, and he requested Til 
ton in such an event to go to Quackenbush and get the key and at- 
tend to it himself. Ail this was arranged with the thoughtfulness 
of a prudent business man. The évidence of the ownership of Mrs. 
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fîiller of thèse stocks and bonds was thus carefuUy provided, and 
such instructions given as to avoid the possibility of mistake, and 
prevent any confusion of this trust property with his own. As stat- 
ed in his own letters to Tilton, written with évident sincerity, and in 
the confidence that existed between them, he was doing for his 
brother's widow what he should hâve expected his brother to do for 
his own. There is much évidence bearing conclusively upon the 
question of the good faith of W. S. Ladd, but the matter is left so 
free from doubt upon the facts already considered that further com- 
ment is unnecessary. 

The contention that it was the duty of W. S. Ladd to take com- 
plainant into the repurchasè pool, which led to the Villard deal, 
shows, after ail, the end sought in the suit. It is to this end that 
the claim was made that none of the stock of J. W. Ladd had in 
fact been sold to Jay Cooke. In this way it was sought to trace 
this stock îh the subséquent sale to Villard. So, too, of the claim 
that, in any event, W. S. Ladd, having funds, as is claimed, belong- 
ing to J. W. Ladd's estate in his hands, available for that purpose, 
it wais his duty to hâve preserved an interest in the repurchasè scheme 
for the estate. It does not appear, however, that there were funds 
of the estate in the hands of W. S. Ladd available for any such pur- 
pose. If there were such, it does not follow that W. S. Ladd should 
hâve employed them in fliis way. Nor does it appear that W. S. 
Ladd in any way controlled the repurchasè pool, or that he could hâve 
secured an interest for the estate, unless he devoted his own interest 
to that object. There was no obligation upon him to take the estate 
into the pool, if he could hâve done so. He may as well hâve been 
expected to share in ail his other investments with the estate. There 
was no connection between the sale to Jay Cooke and the repur- 
chasè and sale to Villard. There was an interval of years between 
the two. Wright and Villard were both interested in the latter, 
and had nothing to do with the former, while Hayward, who was a 
member of the flrst pool, was not concerned with the second. The 
question as to who should comprise the pool could not, in the nature 
of things, be determined by one member. It was a matter for ail 
concerned, and only those were included who could serve their joint 
interests. 

The court is asked to decree against the writing by which Mrs. 
Hiller agreed to a construction of her husband's will by which she 
received but one-half of the entire estate, instead of three-fourths. 
Since by the laws of California she was entitled to one-half as com- 
munity property, without the will, it is contended that, under the 
will, she should hâve one-half of the rèmaining half. This agree- 
ment was executed in May, 1872, and final distribution of the estate 
was had by order of the probate court of San Francisco in September 
of that year. If this decree of distribution is not final, still this 
court has no jurisdiction. It is a matter exclusively of probate ju- 
risdiction, over which no court of equity has cognizance. This is 
settled by a long line of cases, including the case of In re Broderick's 
Will, 21 Wall. 503. The agreement was in effect a stipulation for 
the action of the probate court in making its decree. It is merely 
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the means to the proceedings that hâve taken place, and neither 
those proceedings nor the subject to which tbej relate are cognizable 
hère. And, besides this, in a matter within the equity jurisdiction, 
this court would still be bound by the decree of distribution that has 
been made. It certainly will not be contended that this court can 
cancel, set aside, or modify the decree of distribution made by the 
probate» court of San Francisco. No more can it compel an account 
for what has been received under that distribution, for that would 
be to annul the decree of probate by indirection, and make a de- 
cree of distribution of its own. I am of the opinion that the claim 
made at this late day as to the agreement by which the will was 
construed is merely to reinforce the other ^rounds of complaint. 
Mrs. Hiller cannot and does not prétend ignorance for more than 20 
years of the agreement of May 16, 1872, and of what was done in 
pursuance thereof. Furthermore, T am of opinion that she knew 
what her husband's wishes were in respect to a division of this prop- 
erty. In July, 1871, she discussed with Tilton the proposed sale 
of stock, and said it would increase the value of her half of the es- 
tate. If it was then in her mind that she was the owner of three- 
fourths of the entire estate, — one-half as her community share, and 
half of the reraaining half" as legatee, — it is not probable that she 
would hâve expressed herself in this way. The proposed sale would 
hâve beneâted her community half in equal proportion with the oth- 
er, and it amounted to twice as much in value. In the will the 
words "one-half my estate" were used, in my opinion, in their gên- 
erai acceptation, by which is included the entire property accumu- 
lated, managed, and used as a single property by the deceased. It 
is said that by such an interprétation, Mrs. Hiller takes nothing un- 
der the will; but the will gives to the community property the sep- 
arate property of the husband owned by him at the time of the mar- 
riage. How much that was does not appear; but it was assumed 
in the case that the husband was possessed of property at that time, 
while the wife had none. But, whatever the fact may be as to this, 
the other objections to the relief sought as to the distribution that 
has been made are conclusive. 

The question of limitation of Mrs. Hiller's right of suit by reason 
of her delay in bringing it is not considered. But her delay, un- 
der the circumstances, affects the' question of her good faith. The 
facts upon which she bases her claim for relief were known to her 
for more than 20 years before this suit was begun. She knew that 
her husband owned the 7,600 shares of Oregon Steam Navigation 
Stock in Hayward's possession, and the obiect of that trust. She 
not only knew of the proposed sale, but she kept informed of the 
progress of the negotiations in respect to it. She was disappointed 
when Ainsworth failed to make the sale in her husband's lifetime, 
and in May, 1872, was pleased that the sale had been effected. She 
was an intimate frîend of Hayward's, and, as one of the executors of 
her husband's estate, knew that the inventory, prepared and flled by 
herself and French, before W. S. Ladd qualifled as executor, in- 
cluded a note of Hayward's for $190, 000. Hayward could not hâve 
forgotten that note, nor hâve been ignorant of the fact that it ap- 
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peared as an asset of his dead friend's estate. It is incredible that 
this note was regarded by both Hayward and Mrs. Hiller as a mat- 
ter go usual or inconsequential as not to be mentioned, if not dis- 
cussed, between them, and that Hayward bas forgotten whether he 
knew of it and cannot recollect what it was for. There was prob- 
ably never a case wbere so much was forgotten. The reasons for 
the suit are easily understood. Thirteen years before it was begun, 
the complainant, then a widow, was urged to a like course by the 
witness Alexander, who was anxious to marry a cause of action of 
such uncommon magnitude, and who employed a lawyer and had a 
complaint drawn for her signature; but complainant at last refused 
to embark in the enterprise planned for her. With the death of 
W. S. Ladd, the most formidable obstacle in the way of such a suit 
was removed. It may hâve seemed reasonable to complainant's hus- 
band, by whom, accordmg to the testimony of Van Bokkelin, the ex- 
pert accountant who testifled for complainant, the suit was "insti- 
gated," that out of the abundant estate of W. S. Ladd some repairs 
should be made of the business misfortunes of J. W. Ladd's widow, — 
that she should hâve some profit out of the Villard deal. Her flrst 
husband was a pioneer in this pariicular field. Complainant and 
her husband, nominally a complainant Himself, may hâve suspected 
that the prosperity of W, S. Ladd was in part at their expansé, and 
that he had secured an interest in the Villard deal on account of his 
brother's estate, and kept it himself. The same witness testifles that 
it was the discovery about "the repurchase pool matter" and the 
division of Oregon Steam Navigation Company stock into six inter- 
ests that started this investigation. Hayward, not being in the re- 
purchase, the existence of a sixth interest suggested that an interest 
had been taken for the estate with those of Thompson, Reed, Ains- 
worth, Tilton, and W. S. Ladd. Wright's interest was not suspected. 
Villard's interest was not disclosed. In this way the investigation 
started with the belief that the then unexplained sixth interest in 
the repurchase pool belonged to the estate of J. W. Ladd. 

The other grounds of complaint are later developments to the end 
of securing an interest in the Villard sale, upon the theory that none 
of the 7,600 shares in Hayward's hands were actually sold to Jay 
Cooke; or, if they were so sold, that W. S. Ladd, after the Jay Cooke 
failure and when the stocks and bonds comprising a part of the price 
of sale became worthless, fraudulently substituted his own stock 
for that of J. W. Ladd's estate, so that the estate's stock, after ail, 
remained, and went in the Villard sale; or, if those shares were 
sold and delivered by Hayward to Jay Cooke, that the sale, being 
unauthorized by the probate court, was illégal, and, W. S. Ladd not 
having prevented it, the title of the estate attached to the shares in 
the hands 'of W. S. Ladd, or to those afterwards purchased by him 
in the repurchase, — so that, upon any one of thèse théories, complain- 
ant continued the owner of three-fourths, or at least of one-half, of . 
7,600 shares of Oregon Steam Navigation stock, and is entitled to 
follow it into the Villard sale, and thus share in the profits of that 
sale, or, on failure of thèse various théories, that she is still entitled 
in equity to a share in the Villard sale, upon the ground that W, 
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S. Ladd ought to bave secured her an interest in the repurchase pool. 
This combination of diverse and groiindless complaints is probably 
due to the fact that the expert witness, Van Bokkelin, bad, as be 
himself testifies, a contingent interest in the resuit; and I tbink it my 
duty to add in tbis connection that tbe spectacle crf a witness testify- 
ing for an interest in tbe recovery whicb bis testimony is relied upon 
to secure is an unusual one, and it is to be hoped tbat it will remain 
so. 

Upon the facts appearing in tbis case, tbe respondents are en- 
titled to a decree in tbeir favor tbat tbe bill of complaint be dis- 
missed, and it is so ordered. 
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(Circuit Court, N. D. Ohlo, E. D. May 8, 18»7.) 

No. 5,638. 

Ihjunotion — Intimidation dp Workmbn bt Labok Unions. 

An injunctlon wlU be graated where members of labor organlzatlons con- 
spire unlawf ully to Interfère wlth the management of the business of a 
corporation, and to compel the adoption of a particular ecale of wages, by 
congregating rlotously and In large numbers, at and near the worlts of the 
corpoiation, for the purpose of preventing persons not members of sald or- 
ganlzatlons from enterlng the employ of the corporation or remaining there- 
In, by intimidation, consistlng In physical force, or Injury, actual or threat- 
ened, to person or property. The jurisdictlon of equlty is not ousted because 
the acts complained of may also be the subject of Indictment. 

Tbis was a suit in equity by tbe Consolidated Steel & Wire Com- 
pany against Patrick Murray, Daniel Murray, Patrick Ryan, and 
otbers, and tbe P. J. Mundie Lodge, No. 1, and Banner Lodge, No. 2, 
of tbe Rod-Mill Workers of America, etc., to enjoin tbem from inter- 
fering with complainant and its employés. 

Squire, Sanders & Dempsey, for complainant. 
Meyer & Mooney, for défendants. 

SAGE, District Judge. Tbe complainant is a corporation organ- 
ized under tbe laws of the state of Illinois, with its principal place- of 
business in tbe city of Chicago. It is engaged in the state of Illi- 
nois, in the city of Cleveland, Obio, and elsewhere, in tbe manufac- 
ture of Steel wire and wire nails. In tbe city of Cleveland it owns 
and opérâtes a large plant and mill, baving about a half million dol- 
lars invested in its business, and employing, when running up to full 
capacity, about 500 men as operatives. Prior to April, 1896, it bad 
contracted with a full complément of men for tbe opération of its 
mill and plant, and, it is set forth in tbe bill, had made a satisfactory 
agreement with eacb of said men as to tbe price of bis labor for tbe 
period of one year. Complainant's contracts were sufflcient to con- 
tinue its mill and plant in full opération for that period. Tbe bill 
sets forth that for several weeks prior to April, 1896, tbe défendants, 
including P. J. Mundie Lodge, No. 1, and Banner Lodge, No. 2, of tbe 
Bod-Mill Workers of America, — voluntary organizations, — tbrougb 
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their offîcers, agents, members, and employés, notifled complainant 
and its employés that complainant was not paying wages to its em- 
ployés in accordance with the so-callèd "Cleveland Scale," and un- 
dertook to compel said employés to becomfe members of said lodges, 
or one 6f them, and to ènforce the payaient of wages by complainant 
in accdrdance with the "Cleveland Scale"; that the complainant 
refused to recognize the right of said défendant lodges, or their mem- 
bers, offlcers, agents, or employés, to interfère with it in the manage- 
ment of its said business, and the employés of complainant refused to 
beeomé members of Said lodges, or either of them; that théreupon 
the said lodges, through their offlcers, members, agents, or employés, 
declared a strike in the mill and plant of complainant, and attempt- 
ed to, and did, by force and violence, restrain many of complainant's 
employés from entering the complainant's works and engaging in 
the duties which they had contracted to perform; and that in many 
cases said employés were by the défendants assaulted and beaten, 
and by force and violence prevented from approaching or entering 
upon the complainant's premises. 

By reason of the acts aforesaid, and of continuons, uninterrapted 
attempts of défendants to compel complainant to recognize the said 
lodges or unions, and the scale of prices dictated by said lodges or 
unions, and to coerce its employés to become members of said lodges, 
or one of them, complainant, in the month of April, 1896, determined 
to, and did, close indeânitely its mill and works in the city of Cleve- 
land, and they remained closed until about the Ist day of March, 
1897, when they were opened, and complainant offered employment 
to such laborers as might be acceptable to it for the positions which 
it had at its disposai. Théreupon the défendant lodges, acting 
through their offlcers, agents, members, and employés, began to at- 
tempt to coerce the laborers and employés engaged in the opération 
of said mill and works to become members of said lodges, or one of 
them, and to force complainant to pay wages according to the "Cleve- 
land Scale," arbitrarily fixed by said lodges, and other lodges, of said 
Rod-Mill Workers of America, and they hâve continuonsly since that 
time, without interruption, persisted in attempting to so coerce and 
force complainant and its laborers and employés. 

It is further averred in the bill that no contract rights existed be- 
tween the complainant and said lodges, their offlcers, agents, mem- 
bers, or employés; that complainant at ail times refused to recog- 
nize in any manner whatsoever said lodges, their offlcers, agents, 
members, or employés, none of whom are now employés of complain- 
ant, nor hâve they been in complainant's employment, "at least since 
the month of April, 1896." 

It is further averred that the défendants and others daily congre- 
gate in large numbers, in and about complainant's works, in their 
attempt to coerce complainant's employés to become members of said 
lodges or one of them ; that in numerous instances complainant's em- 
ployés hâve been attacked by défendants and brutally beaten; that, 
by threats and otherwise, défendants and others hâve endeavored to 
compel said employés to desist from performing their contracts with 
complainant, and to refuse to work for complainant; that défend- 
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ants and others persisted in f ollowing complainant's employés an 
their way home, and in intercepting them in lonely places, beatlng 
and maltreating them, greatly endangering life and limb, and depriv- 
ing them of the freedom guarantied to them by the constitutions of 
the United States and of the state of Ohio;' that défendants hâve 
been engagea and are engaging in said acts solely for the purpoee 
of compelling complainant to recognize said organizations or lodges, 
and to submit itself to their dictation in the matter of the payment 
of wages, and also in the matter of hiring and discharging employés. 
The bill then proceeds to allège a conspiracy on the part of défend- 
ants for the unlawful purpose of preventing complainant from oper- 
ating its mill and works in the city of Cleveland, excepting by the 
employment of persons membera of eaid lodges, or other lodges, of 
said Bod-Mill Workers of America, and by the dismissal of its prés- 
ent force of employés, who are willing and anxions to work for com- 
plainant, and that in furtherance of said conspiracy the défendants, 
with others, are and hâve been congregating each morning and evea- 
ing, at and near the mill and works of complainant and in the streets 
leading thereto, and in large numbers, for the avowed purpose of in- 
ducing complainant's employés to leave its employment, threatening 
Personal violence if they refused, and that in furtherance of said con- 
spiracy they continuously maltreated, attacked, and injured corn? 
piainant's employés; that the police powers of the city of Cleveland 
hâve been invoked, and, although a détail of policemen was in con- 
stant attendance for three days prior to the flling of the bill in and 
about said works, it was unable to restrain or prevent said violent 
and unlawful acts. 

Ccmplainant further avers that at the tiiùe of the filing of the bill 
it had at work in its mill and works about 275 sober, industrious men, 
who were satisfled with the wages they were receiving, and willing 
and anxious to continue in complainant's employment; that défend- 
ants hâve threatened and were threatening to blow up and destroy, 
by the use of dynamite and other dangerous agencies, complainant's 
mill and works, and that by reason of the aforésaid violent and un- 
lawful acts and threats it is unable properly to operate its mill and 
works; that the lives and limbs of persons in its employ were con- 
stantly threatened and in danger, sm was its property; that the said 
authorities were unable to protect said employés and said property 
from the damage and injury constantly done and threatened by de- 
fendants. 

The bill further sets forth that the complainant and its employés 
are entitled, uuder the constitutions and laws of the United States 
and of the state of Ohio, to the free and unrestricted exercise of their 
Personal rights; that is to say, to the right of complainant to employ 
such persons as it may see fit in connection with its said mill and 
plant, and the right of its employés to work and labor for complain- 
ant if they so désire, without the let, hindrance, or disturbance of any 
person, persons, or associations whatsoever. The bill further sets 
forth that said employés désire to. continue in its employ, and are 
in need of the wages stipulated for their labor for the support of 
themselves and their familles, and that there are large numbers of 
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other men who are out of employment, and are seeking employment 
from complainant, and who are in need of the wages they would eam 
thereby, which complainant is ready and willing to pay, provided said 
men can be protected from the violent and unlawful acts of the 
défendants. 

The bill further sets forth that the complainant has outstanding 
large contracte for its products to varions persons and companies, 
which it will be prevented from fulfllling if défendants be permit- 
ted to continue so as aforesaid to unlawfully interfère with com- 
plainant's business, and that, unless complainant is permitted to 
operate its works in accordance with law, damages accruing by rea- 
son of complainant's inability to fulflll said contracts will be very 
large, and cause great loss to complainant; that the défendants, and 
each of them, are financially irresponsible and insolvent, and the com- 
plainant is without adéquate remedy at law against any and ail of 
them for any damages it may suffer by reason of their unlawful ac- 
tions as aforesaid. The bill concludes with a prayer for an injunc- 
tion and for other proper relief. 

Upon complainant's application, on the 9th of April, a prelimi- 
nary restraining order was issued in accordance with the prayer of 
the bill, to continue in force until the hearing and disposition of com- 
plainant's motion for a temporary injunction, which was set for hear- 
ing on the 22d of April. For the complainant 38 aflSdavits are filed, 
and for the défendants 47 afiSidavits. The affidavits for the com- 
plainant fully support the averments of the bill, and the circum- 
stances of many cases of assault and maltreatment are detailed with 
the names of the défendants concerned therein. On accouht of their 
number and length it will be impracticable to refer specially to each 
affidavit, either of those for the complainant or of those for the de- 
fendants. Each individual défendant makes afi3davit denying any 
acts of intimidation or violence attributed to him, and enters upon a 
gênerai déniai which is substantially the same in ail the afSdavits. It 
is that at no time during the periods mentioned in the bill did he 
congregate, with others, at or near the entrance to the complainant's 
Works, for the purpose of intimidating or threatening or using vio- 
lence or force upon any of its employés, agents, or servants, and that 
at no time has he hindered or delayed the complainant, or its agents, 
servants, or employés, in the opération of its mill or the conduct 
of its business, or entered upon its premises for any purpose what- 
ever, or molested or interfered with any of its property, or with its 
employés or machinery, or solicited or endeavored to coerce any of 
the employés of the complainant to join the Eod-Mill Workers' As- 
sociation of America, or any of its lodges, or in any manner in- 
terfered with or molested any person or persons employed by the 
complainant in the opération of its mill and plant, or while engaged 
in the discharge of duties in connection with said employment, ei- 
ther while they were upon the premises of the complainant or at 
any other place; that he has not induced other persons to do any 
unlawful act or thing against the complainant company, or its 
employés or its property; that he is not upon any strike, but that 
he is an employé of the American Wire Company (or of some one 
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of the other wire companies ot the city of Cleveland, as the fact 
may be), and engaged in the performance of his duties as such. 
That any threat was made by him to blow up complainant's works 
with dynamite or other explosive; or that he has entered into any 
conspiracy or combination for that purpose; or that he has carried 
any revolver or deadly . weapon, in or about complainant's works, 
for the purpose of intimidating or injuring employés, or for any 
other purpose; or that he has threatened them, or attempted to 
coerce complainant to pay the Cleveland scale, or any other scale, 
of wages to its employés; or that the police power of the city has 
been invoked, and been found ineffectuai to restrain violence to com- 
plainant's property, or to its employés, — ^is denied by each individual 
défendant, and like déniais on behalf of the défendant lodges are 
made by their oflScers and agents. On the contrary, it is averred 
that at no time hâve more than four or five policemen been présent 
at or near the complainant's works, and that the usual détail was 
one or two; that no occasion existed for invoking the powers of 
the city of Cleveland, the county of Cnyahoga, or the state of Ohio 
to keep the peace, and prevent trespassing, violence, molestation, or 
injury to property or person. Three policemen of the city — Paul 
Weis, Jeffrey Gibbons, and John J. Connell — make aflfîdavits that 
they were on duty at and near complainant's works and plant at 
dates beginning March 24, 1897, and reaching to April 20, 1897, and 
that they never saw any disorder or disturbance of any kind, that 
the défendants whom they saw around and near the works were 
orderly and peaceable, that no acts of violence occurred, no addi- 
tional force of policemen was required, and none was présent, ex- 
cepting on one occasion, when there were five extra policemen there. 
Why they were présent is not explained. There are two Gibbonses 
and there is one Connell in the list of défendants. Whether they 
are relatives of the policemen of the same name, who are affiants, 
does not appear. It is enough to say of thèse affidavits that they 
are so overwhelmingly contradicted as to be ntterly discredited. 
•If the aflBants are not forsworn, they are, to put the matter in the 
most charitable light, gifted with such facility for appealing from 
their knowledge to their ignorance as to be altogether unworthy of 
belief. 

On the other hand, more than a score of afiadavits, by complain- 
ant's employés and others, including persons entirely disinterested, 
recite acts of intimidation and violence by the défendants, and by 
others of a mob, assembled morning and evening and day after day, 
at and about the entrance to complainant's mill, preventing em- 
ployés from going to their work, assaulting, beating, wounding, and 
maltreating them, and as they came out from the mill following 
them, and falling upon them, and making unprovoked, brutal, and 
outrageons attacks upon them, so that they went bmised and bloody 
to their homes, where many of them remained, fearing to attempt to 
go again to their work. 

The afQdavit of John T. Kane, grand président of the National 
Association of Kod-Mill Workers of America, and for six years last 
past an employé in the rod-mill department of the American Wii-e 
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Company In the city of Cleveland, dénies ail charges of the com- 
mission of violent and illégal acts by him. Admitting that he has 
on several occasions requested employés of the complainant Com- 
pany not to work for that company until it should pay a reasonable 
rate of wages in its rod-mill department, so as not to préjudice the 
interests of employés of the other mills in the city of Cleveland in 
like departments, hé afiflrms that he has at ail times conducted him- 
self peaceably and quietly towards the complainaiit's officers, agents, 
and employés, and has used his influence to cause others to act in 
like manner. He dénies that he has ever requested or sought to 
induce complainant's employés to join the association of which he 
is président, or to organize a lodge thereof, and avers that it is a 
matter of absolute indifférence to him whether said employés are 
so organized or not, so long as they are receiving a rate of wages 
equal to that received by himself and his co-employés. He dénies 
that the complainant has suffered any in jury to its property or busi- 
ness at the hands of the défendants in this cause, and avers that, 
if any snch injury has come to complainant, it has been caused by 
its own acts in attempting to secure men to do its work at less than 
a reasonable rate of vfages, and less than is usually paid in the city 
of Cleveland, and in attempting to force down the wages of its em- 
ployés to a point below what is reasonable and fair for the services 
rendered. He dénies that the priées fixed by the complainant com- 
pany in April, 1896, were satisfactory to the men in its employ, avers 
that several of its employés quit its employment for the reason that 
the priées were not satisfactory, and that they asked the association 
of which he is président to assist them in obtaining a fair rate of 
wages, and, as to the men who remained in the employ of the com- 
plainant company at the rate fixed by it, they did so because they 
were compelled by their necessities. 

He dénies that the association declared a strike in the complain- 
ant's mill, or that he or his fellow members sought to coerce the 
complainant to adopt the "Cleveland Scale," but admits that he arid 
his co-defendants hâve sought by ail lawful means to prevent the de- 
pression by complainant company of wages in its mills below those 
ordinarily ahd usually paid in other mills in Cleveland for similar 
services. He admits that they hâve sought to induce the employés 
of complainant to exercise their right .to abandon complainant's serv- 
ice. He dénies that said employés were under any time contracts, 
and déclares that his efforts were limited to pointing out to them 
what they were doing to both employer and employé by continuiug 
in the service of complainant at less than a fair rate of wages. 

He further affirms that the complainant company, through its su- 
perintendent, held repeated conférences with afSant and other mem- 
bers of said association on the subject of the différences between 
complainant company and the défendants, — twice at the superintend- 
ent's own house, twice at the office of the complainant company, and 
once at the Forest City Hôtel, in the city of Cleveland, — and that 
said negotiations were always conducted in a friendly and cordial 
spirit, and that, by mutai concessions by the défendants and by the 
complainant's superintendent, "the différences between said company 
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and défendants had reached a settlement, except to receive fonnal 
ratification by the lodges of said défendants, and would hâve been 
so settled in an amicable and friendly manner, and without the in- 
tervention and extraordinary process of this honorable court, but 
for the hasty and ill-considered action of the président of complain- 
ant Company in ordering the commencement of thèse proceedings." 

He further dénies that the défendant lodges and the other défend- 
ants, or that he himself and the other défendants, hâve congregated 
morning and evening at the works of the complainant, or in the 
streets leading thereto, and déclares that, except three or four of the 
défendants, ail are engaged at other mills in the performance of their 
regular work, "and that three or four men hâve been placed at in- 
tervais in the public streets leading to said works for the purpose of 
seeing that order was preserved, and to observe who entered and left 
the Works of said complainant." 

The statement in this aflSdavit that friendly and cordial negotia- 
tions between the défendants and the complainant's superintendent 
had reached a settlement, needing only formai ratification by the 
défendant lodges, and that they would hâve been so settled but for 
the institution of this suit, is remarkable. Why this complainant 
Company, if it desired settlement as represented, should, just when 
it had been fully agreed to on both sides and was on the eve of 
final consummation, break it ôfif, and resort to proceedings in court 
which must inevitably put an end to ail negotiations, is to the court 
80 entirely inexplicable as to be simply incredible. In the afiQdavit 
of défendant Patrick Murray he states that he "bas been présent on 
several occasions in the public highway leading to said company's 
works, under instructions of the suprême oflBcers of the Rod-Mill 
Workers' Association, to do ail in his power to préserve order, and 
to prevent any act of violence, or any threats or intimidation of the 
employés of said company while said employés were going into or 
coming ont of the works of said company; that his duties on those 
occasions cohsisted in observing who went in and came out of the 
works of said company, and take a report thereon to the suprême ofiB- 
cers of said Rod-Mill Workers' Association, and also, in as far as 
he could, prevent any interférence with said employés while going 
to or returning from their work in said company's works." 

The averments of thèse last two affldavits, — ^taken in connection 
with the fact that in none of the défendants' afiidavits (excepting the 
affldavits of the policemen, to which référence has already been 
made) is there any déniai of the spécifie averments of the bill, or of 
the affldavits flled for complainant, that there was continuously a 
riotous assemblage, which, through one or more of the persons com- 
posing it, threatened, intimidated, abused, and maltreated complain- 
ant's employés, at times preventing their going to their work, at 
other times turning them back bruised and bleeding to make their 
way to their homes, — are tantamount to an admission of the aver- 
ments of the bill, notwithstanding the déniais of the défendants that 
they participated in the unlawful acts of the rioters. In no other 
view can it be understood why the afflant Murray was sent, under 
instructions of the suprême officers of the Eod-Mill Workers' As- 
80F.--52 
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sociation, to do ail in his power "to préserve order, and to prevent 
any act of violence, or any threats or intimidation of the employés 
of said Company while said employés were going into or coming our 
of the Works of said company." The statement which follows, that 
his dvity on those occasions was to observe "who went in and came 
ont of the works of said company, and take a report thereon to the 
suprême officers of said Kod-Mill Workers- Association, and also so 
far as possible to prevent any interférence v?ith employés while go- 
ing to or returning from their work for complainant," amounts to 
an admission that the association was keeping complainant's mill 
and its employés under close surveillance. 

Thèse averments, taken together, make it clear, not only that there 
was continuously a notons assemblage known to the association, but 
that for Bome reason it was the object of the association to keep up 
at least the semblance of préservation of law aud order, while, for 
some purpose, not disclosed, its object was also to hâve a complète 
list of ail who went into or came eut from the complainant's mill. 

When we consider thèse last two afifldavits, in connection with the 
fact, about which there is no question, that upon the issuing of the 
temporary restraining order herein, the causes of complaint men- 
tioned in the bill at once ceased, that everything at and about plain- 
tiff's mills has from that time until now been quiet, and the com- 
plainant's employés hâve been unmolested and undisturbed, the con- 
clusion is irrésistible that the défendants were in close relations 
with the mob, and were in fact the ruling and controUing spirits, 
without whom there never would hâve been any disturbance what- 
ever. 

Counsel for the défendants, upon the argument of the motion, as- 
sured the court that the défendants were well-disposed, orderly citi- 
zens, and that it had not been their intention, in anything that they 
had done, to exceed their rights, or in any respect to violate the 
law. In Barr v. Trades Oouncil, 53 N. J. Éq. 101, 30 Atl. 881, the 
court of errors and appeals of the state of New Jersey, referring to 
a similar assurance, said: 

"The défendants clalm, and they are entitled to be credlted with being sln- 
.•ere in the contention, that they believe they hâve, in ail matters complained 
of, acted strictly withln the Unes of their légal rights. This position justifies 
us in assuming that. If they had not believed so, and had not been satisûed 
they were correct In law, the acts challenged would not hâve been committed, 
and, If now convlnced they are wrong, will not again be attempted." 

This court, accepting the statements of counsel in this case, as the 
like statement was accepted in the New Jersey case, will be at some 
pains to refer to the authorities, and to set forth the principles of 
faw hère applicable, proceeding, ârst, to consider the cases which hâve 
been decided by state courts, — for among thèse are the earlier cases, 
—in order that it may be made fully to appear that the fédéral courts 
hâve not been making any new law in référence to strikes or boycotts 
or labor agitations, but hâve been following well-established préc- 
édents. It will appear later in the opinion that the state courts 
had for every principle involved and every rule of law stated ample 
précèdent in well-recognized authorities promulgated long prior to 
their décisions. 



CONSOLIDATED STEEL A WIBE CO. V. MURRAY. . 819 

In State v. Glidden, 55 Conn. 46, 8 Atl. 890, the défendants were 
prosecuted for a conspiracy having for its object to compel a news- 
paper publishing company against its will to discharge its work- 
men, and to employ such persons as the défendants and their as- 
sociâtes should name. This case was decided in February, 1887. It 
is the flrst American case in which the word "boycott" is used. That 
Word originated from the efforts of certain Irish tenants to exclude 
Capt. Boycott from ail intercourse with his neighbors because he 
endeavored lawfully to collect his rents. The suprême court, in State 
V. Grlidden, said: 

"It seems strange that In thls day, and In thIs free countiry,— a country In 
■whlch law Interfères so little wlth the liberty of the Individual,— It should be 
necessary to announce from the bench that every man may carry on his busi- 
ness a» he pleases, may do what he wlll' wlth his own, so long as he does noth- 
ing unlawfal, and acts wlth due regard to the rights of others, and that the 
occasion for such an announcement should be, not an attempt by government 
to interfère wlth the rights of the citizen, nor by the rlch and powerful to op- 
press the poor, but an attempt by a large body of worklngmen to control, by 
means little, If any, better than force, the action of employers." 

The court further said that the défendants in effect said to the 
publishing company: 

"It Is true we hâve no Interest In your business, we hâve no capital Invested 
thereiln, we are in no wise responsible for its losses or fallures, we are not di- 
reetly benefited by Its success, and we do not partlclpate In Its profits; yet we 
hâve a rlght to control Its management, and compel you to submlt to our dlc- 
tatlon." 

The court declared that the bare assertion of such a right was 
startling, and that: 

"Upon the same prinelple, and for the same reasons, the right to détermine 
what business others shall engage in, when and where It shall be carrled on, 
etc., wlll be demanded, and must be conceded. The prinelple. If It once obtalns 
a foothold, is aggresslve, and is not easlly checked. It thrives by what It feeds 
on, and Is însatiate In Its demands. More requlres more. If a large body of 
îrresponslble men demand and receive power outside of law, over and above 
law, it Is not to be expected that they wlll be satisfied wlth a moderate and rea- 
sonable use of It. AU history proves that abuses and excesses are Inévitable. 
The exercise of Irresponslble power by men, like the taste of human blood by 
tlgers, créâtes an unappeasable appetite for more." 

The court sustained the verdict of guilty against the défendants. 

The case of State v. Stewart, 59 Vt. 273, 9 Atl. 559, was a pros- 
ecution for conspiracy to hinder and prevent the Byegate Granité 
Works, a corporation, from employing certain granité cutters, and 
to hinder and deter certain laborers from working for said corpo- 
ration. The court, sustaining the indictments, held that: 

"The labor and skill of the workman, the plant of the maiiufacturer, and 
the equipment of the f armer, are In equal sensé property; every man has 
the rlght to employ his talents, industry, and capital as he pleases, free from 
the dlctatlon of others; and. If two or more persons combine to coerce his 
cholee in thls behalf, It Is a crimlnal conspiracy, whether the means employed 
are actual violence or a specles of Intimidation that Works upon the mind." 

The court further said: 

"ïhe exposure of a legitimate business to the control of an association that 
can order away its employés and frlghten away others that it may seek to 
employ, and thus be compelled to cease the further prosecution of its work. 
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is a condition of tWngs ntterly at war wlth every prlndple of Justice, and 
wlth every safeguard of protection that citizens under our System of govern- 
ment are entitled to enjoy. The direct tendency of such Intimidation is to 
establlsh ovef labor and over ail Industries a control that is unknown to the 
law, and that is exerted by a secret association of conspirators, aotuated sole- 
ly by Personal considérations, and whose plans, carrled Into exécution, usually 
resuit In violence and the destruction of property." 

The same court in State v. Dyer, decided at the October term, 
1894, and reported 67 Vt. 690, 32 Atl. 814, held: 

"That a combinatlon of two or more persons to restrain an employer to 
discharge a partlcular workman by threatening to prevent hls obtaining other 
workmen, or to constrain a workman to jojn a certain organization by threat- 
ening to prevent hlm frotn obtaining work unless he does so, is a criminal 
conspiracy at common law." 

The suprême court of Pennsylvania, in Murdock v. Walker .(Jan., 
1893) 152 Pa. St. 595, 25 Atl. 492, decided that a court of equity will 
restrain by injunetion discharged employés, members of a union, 
from gathering about their former employer's place of business, and 
from foUowing the workmen whom he has employed in place of the 
défendants, from gathering about the boarding houses of such work- 
men, and from interfering with them by threats, menacés, intimida- 
tion, ridicule, and annoyances on account of their working for the 
plàintifEs. 

The court of errors and appeals of the state of New Jersey, at îts 
October term, 1894, in the case of Barr v. Trades Council, 53 N. J. 
Eq. 101, 30 Atl. 881, very thoroughly and elaborately considered the 
questions involved in this case. Before entering upon the discussion 
the court said: 

"No unprejudiced person at thls day wlshes to place any obstacle in the 
way ,of labor organizatlons conducting their opérations wlthin lawful llmits. 
It is unfortunate that, despite the warnlng and counsel of accredited leaders, 
the reckless and revengeful among the members, with the vicions and lawless 
always to be found among the Idle, so often take advantage of labor démon- 
strations to commit acts of violence agalnst persons and property, and thus 
weaken the sympathy of the public with the System. Yet every one must 
acknowledge that organization has accomplished much In the past for the 
beneflt of the workingman, and recognize Its possibillties to secure to hlm. 
In the future, enjoyment of other privilèges. But while engaged in this lauda- 
ble purpose, those who glve direction to afCairs should not attempt to secure 
their ends by Infringing the lawful rlghts of others." 

The suggestions contained in this quotation are well worthy of 
considération by ail labor organizatlons. No class of men stands more 
in need of the protection of the law and" of its safeguards than do 
laboring men, nor to any class is public sympathy and the support 
of public opinion more désirable; and to no class will both thèse be 
more cordially extended so long as thèse organizatlons keep them- 
selves within the limita of law and order. Whenever they exceed 
such limita, they greatly weaken themselves and the cause they rep- 
resent, for an orerwhelming majority of the American people are 
so thoroughly in favor of the maintenance and supremacy of law 
that they will defeat any attempt to pervert or overturn it. 

The court, in Barr v. Trades Council, declared that a man's busi- 
ness is his property, and that the right to acquire, possess, and pro 
tect property is a natural and inaliénable right, which ail men hâve, 
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with those of enjoying and defending life and property, and of pur- 
suing and obtaining safety and happiness. The court said that this 
was an écho of Magna Charta, and quoted from Mr. Justice Bradley 
in the Slaughter-House Cases, 16 Wall. 36, at page 116, where he 



"For the préservation, exercise, and enjoyment of thèse rights [life, liberty, 
and the pursuit of happîneps] the Indivldual citizen, as a necesslty, must be 
left free to adopt such calling, profession, or trade as may seem to him most 
conducive to that end. Without this right he cannot be a freeman. This right 
to choose one's calling is an essential part of that liberty which it is the ob- 
ject of the government to protect; and a calling, when chosen, is a man's 
property and right. Liberty and property are not protected where thèse 
rights are arbitrarily assailed." 

The court also said: 

"This freedom of business action lies at the foundation of ail commercial 
and industrial enterprises. Men are wiUing to embark capital, time, and ex- 
périence thereln, because they can confidently assume that they will be able 
to control thelr affaire according to their own ideas, when the same are not in 
confliet with law. If this privilège is denled them; If the courts cannot pro- 
tect tbem from interférence by those who are not Interestèd with them;' if 
the management of business is to be taken from the owher, and assumed by, 
It may be, Irresponsible étrangers,— then we will hâve to corne to the time 
when capital will seek after other than Industrial channels for Investments, 
when enterpriee aad development will be erippled, when interstate rallroads 
and canals and means of transportation will become dépendent on the pa- 
ternalism of the national government, ànd the factory and the workshop sub- 
Ject to the uneertain chances of co-operative Systems." 

The court found that the acts of the défendants practically in- 
fringed upon the exercise of this right by Mr. Barr. The défendants 
were 18 bodies known as "labor unions," embracing many trades in 
the city of Newark, affliated in à society or représentative body 
known as the "Essex Trades Council." One of thèse unions was in- 
corporated; the others were not. The Essex Trades Council itself 
was a voluntary association, composed of delegates or représentatives 
chosen thereto by each of the 18 différent unions or associations. Mr. 
Barr, as proprietor of the daily morning newspaper in Newark, de- 
termined to employ plate or stereotyped matter in the making up 
of his paper for publication. AU the employés were members of the 
local typographical union, which had declared against the use of 
plate matter in the city of Newark, as Mr. Barr well knew. The 
Essex Trades Council then undertook to boycott Mr. Barr's news- 
paper, by distributîng circulars, by issuing an officiai bulletin, and 
by undertaking to persuade the public to withhold support from the 
paper. The défendants denied that they had made any threats, or 
attempted to intimidate or coerce any of the advertisers or patrons 
of the Times, and claimed that everything was done in a peaceable 
and orderly manner, but the court said: 

"It is true, there was no public disturbance, no physical injury, no direct 
threat of personal violence, or of actual attack on or destruction of tangible 
property, as a means of intimidation or coercion. Force and violence, how- 
ever, while they may enter largely into the question in a criminal prosecu- 
tlon, are not necessarlly factors in the right to a civil remedy. But, even in 
criminal law, I do not understand that intimidation, even when a statutory 
ingrédient of crime, necessarlly présupposes personal injury or the fear there- 
of. The clear weight of authority undoubtedly is that a man may be Intlml- 
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dated into do-lng or refralnlng from dolng, by fear of loss of buslneas, prop- 
erty, or réputation, aa well as by dread of loss of life or Injury to health or 
llmb; and the extent of this fear need not be abject, but only such as to 
OTcrcome hls judgment, or induce hlm not to do or to do that which otherwlse 
he would hâve done or left undone. There can be no reasonable dispute that 
tlie whale proceedlng or boycott in this controversy Is to force Mr. Barr, by 
fear of loss of business, to conduct that business, not according to hls own 
Judgment, but In accordance wlth the détermination of the typographical 
union, and,, so far as be is concerned, It is an attempt to Intlmidate and 
coerce." 

The court then proceeded to a review of the cases, and the dis- 
cussion of the jurisdiction in equity, and awarded an injunction as 
prayed. 

The case of Sherry t. Perkins, 147 Mass. 212, 17 N. E. 307, was 
decided in June, 1888. It was there held that banners displayed in 
front of a manufacturer's premises, with inscriptions calculated to 
injure his business and to deter workingmen from entering into and 
continuing in his employ, constituted a nuisance, which equity would 
restrain by injunction. The court said that the plaintiffs were not 
restricted to their remedy at law, but were entitled to relief by 
injunction; that the scheme in pursuance of which the banners were 
displayed and maintained was to injure the plaintiff's business, by 
intimidating workingmen, so as to deter them from keeping and 
making engagements with the plaintifif. The banners were a stand- 
ing menace to ail who were or wished to be in the employment of 
the plaintiffs, to deter them from entering his premises, and main- 
taining them was a continuons unlawful act, injurions to his busi- 
ness and property, and a nuisance such as a court of equity would 
grant relief against. 

The latest case in Massachusetts is Vegelahn v. Guntner, decided 
October, 1896, and reported in 44 N. E. 1077. The défendants in that 
case conspired to prevent plaintifl from getting workingmen, and 
thereby to prevent him from carrying on his business, unless and 
until he would adopt a certain schedule of priées. The means adopt- 
ed were persuasion and social pressure, threats of personal injury or 
unlawful harm conveyed to persons employed or seeking employ- 
ment, and a patrol of two men in front of plaintiff's factory, main- 
tained from half past 6 in the morning until half past 5 in the 
afternoon, on one of the busiest streets of Boston. The court said 
that intimidation was not limited to threats of violence or of phys- 
ical injury to person or property; that it had a broader signification, 
and there might be a moral intimidation, which was illégal, includ- 
ing patrolling or picketing, under the circumstances stated in the 
case. The court further said that the patrol was an unlawful inter- 
férence both with the plaintifl and with the workmen, within the 
principle of many cases, and, when instituted for the purpose of in- 
terfering with his business, it became a private nuisance. The de- 
fendants in that case contended that the acts complained of were jus- 
tifiable, "because they were only seeking to secure better wages for 
themselves, by compelling the plaintifl to accept their schedule of 
wages." The court was of opinion that that motive or purpose did 
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net justify maintaining a patrol in iront of the plaintiffs premisea, 
as a means of carrying ont their conspiracy, and added: 

"A comblnation among persons merely to regulate their own conduct la 
within allowable compétition, and Is lawful, although others may be Indlrectly 
affected thereby. But a comblnation to do Injurions acts, expressly dlrected 
to another, by way of Intimidation or constraint, either of hlmself or of per- 
sons employed or seeking to be employed by him, is outside of allowable com- 
pétition, and is unlawful." 

In support of this proposition the court cited a long list of cases. 

Upon the point, urged, also, in argument in this case, that the de- 
fendants' acts might subject them to an indictment, the court said 
that that fact did not prevent a court of equity from issuing an in- 
junction. "It is true that, ordinarily, a court of equity will décline 
to issue an injunction to restrain the coinmission of a crime; but a 
continuing injury to property or business may be enjoined, although 
it may also be punishable as a nuisance or other crime." In sup- 
pqrt of this proposition the court cited a long list of cases, includ- 
ing the following: Sherry v. Perkins, 147 Mass. 212, 17 N. E. 307; 
Cranford v. Tyrrell, 128 N. Y. 341, 28 N. E. 514; Gilbert v. Mickle, 
4 Sandf. Ch. 357; Port of Mobile v. LouisTille & N. B.O0., 84 Ala. 
115, 4 South. 106; and the following English cases: Emperor of 
Austria v. Day, 3 De Gex, F. & J. 217; Loog v. Bean, 26 Ch. Div. 
306; Monson v. Tussaud [1894] 1 Q. B. 671. 

The court further held that such a conspiracy, in order either to 
prevent persons from entering plaintifif's employment or to pre- 
vent persons in his employment from continuing therein, was un- 
lawful, even though such persons were not bound by contract to 
enter into or continue in his employment. Moores & Co. v. Brick- 
layers' Union No. 1, 23 Wkly. Law Bul. 48, decided by the superior 
court of Cincinnati in gênerai term, is a case much quoted, in which 
it was held that a comblnation by a trade union and others to coerce 
an employer to conduct his business with référence to apprentices 
and the employment of delinquent members of the union, according 
to the demand of the union, by injuring his business through notices 
sent to his customers and material men, stating that any dealings 
with him will be foUowed by similar measures against such customers 
and material men, is an unlawful conspiracy. Judge Taft, in deliv- 
ering the opinion of the court, said: 

"We are of opinion that, even if acts of the character and -with the intent 
shown in thls case are not actlonable wlien done by indivduals, they become 
so when they are the resuit of comblnation, because it is clear that the terror- 
Izing of the community by threats of exclusive deallng in order to deprive 
one obnoxious member of means of sustenance will become both dangerous 
and oppressive." 

The latest case in any state court — Charles Ourran against Louis 
Galen, as président (known under the title of "Master Workman") 
of Brewery Workingmen's Local Assembly 1796, Knighta of Labor 
— was decided March 2, 1897, by the court of appeals of the state of 
New York, and will appear in 152 N. Y., at page 33, 46 N. E. 297. 
The court there held — ^First, that the organization or coopération of 
workingmen is not of itself against any public policy, and must be 
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regarded as having the sanction of law, when it is for such legiti- 
mate purposes as that of obtaining an advance in the rate of wages 
or compensation, or of maintaining such rate; second, if the pur- 
pose of an organization or combination of workingmen is to hamper 
or restrict the freedom of the citizen in pursuing his lawful trade 
or calling, and, through contracta or arrangements with employers, 
to coerce other workingmen to become members of the organization, 
and to corne under its rules and conditions, under the penalty of the 
loss of their positions ànd of depriTation of employment, such pur- 
pose is against public policy, and unlawful; third, the fact that a 
contract between the workingmen's organization and an employers' 
association was entered into on the part of the employers, with the 
object of avoiding disputes and conflicts with the workingmen's or- 
ganization, does not legalize a plan of compelling workingmen not 
in affiliation with the organization to join it, at the péril of being 
deprived of their employment. With référence to organizations of 
workingmen the court said: 

"The social principle whlch justifies such organizations Is departed from 
when they aie se extended In thelr opération as either to intend or to accom- 
pUsh Injury to others. Public pollcy aud the interests of society favor the 
utmost freedom In the citizen to pursue his lawful trade or calling, and if 
the purposeof an organization or combination of workingmen be to hamper 
or to restrict that freedom, and, through contracts or arrangements with em- 
ployers, to coerce other workingmen to become members of the organization, 
or to comë under its rules and conditions, under the penalty of the loss of 
their positions, and of deprlvation of employment, then that purpose seems 
clearly unlawful, and militâtes against the splrit of our government and the 
nature of our Institutions. The effectuatlon of such a purpose would conflict 
with that principle of public pollcy whlch prohibits monopoUes and exclusive 
privilèges. It would tend to deprive the publie of the services of men In use- 
f ul employments and capaclties." 

The court, further along in the course of the opinion, said: 

"The sympathies or the fellow feellng whlch, as a social principle, under- 
lies the association of workingmen for thelr common beneflt, is not consistent 
with a purpose to oppress the indlvidual who prefers by single effort to gain 
his livelihood. If organization of workingmen Is In Une with good govern- 
ment, it Is because it la intended as a legltimate Instrumentallty to promote 
the common good of its members." 

The English cases are in accord with the American cases above cit- 
ed. Lord Campbell, G. J., in charging the jury in Reg. v. Hewitt, 
5Cox, Or. Gas. 162, said: 

"By law every man's labor Is his own property, and he may make what 
bargaln he pleases for his own employment. Not only so; masters or men 
may assoclate together. But they must not, by thelr association, violate the 
law. They must not injure thelr nelghbor. They must not do that which 
may préjudice another man. The men may take care not to enter into en- 
gagements of whlch they do not approve, but they must not prevent another 
from doing so. If this were permitted, not only would the manufacturers of 
the land be injured, but It would lead to the most melancholy conséquences to 
the working classes." 

In Reg. V. Druitt, 10 Cox, Cr. Cas. 592, Bramwell, B., said: 

"No rlght of prbperty or capital, about whlch there bas been so much décla- 
mation, Is so sacred or so carefully guarded by the law of this land as that 
of Personal llberty. • * * But that liberty is not liberty of the body 
only. It la also a liberty of the mind and will; and the liberty of a man's 
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mind and will— to say how he should bestow himself and hls means, hls tal- 
ents, and his industry— Is as much a subject of the law's protection as Is that 
of his body. * * * And if any set of men agrée among tliemselves to 
coerce that liberty of mind and thought by compulsion and restraint, they 
would be guilty of a criminal ofCense, namely, that of consplring against the 
liberty of mind and freedom of will of those towards whom they so conduet 
themselves. * * * The public has an Interest in the way in which a man 
dispose^ of his industry and his capital; and if two or more persons con- 
Bjilred, by threats, intimidation, or molestation, to deter or influence him In the 
way in which he should employ his indnâtry, his talents, or his capital, they 
would be guilty of a criminal offense." 

In SteamsMp Ca v. HcGregor, 23 Q. B. Div. 598, Lord Justice 
Bowen said: 

"Of the gênerai proposition that certain klnds of conduet, not criminal In 
any one Individual, may become criminal if done by combination among sev- 
eral, there can be no doubt The distinction is based on sound reason, for a 
combination may make oppressive or dangerous that which, If It proceeded 
only from a single person, would be otherwise; and the very fact of the 
combination may show that the object is simply to do harm, and not to exer- 
cise one's own just rights." 

Côltman, J., in Gregory v. Duke of Brunswick, 6 Man. & G. 953, 
illustrâtes the proposition by the act (rf hissing in a public theater, 
which is prima facie a lawful act, and, "even if it should be conceded 
that such an act, though done without concert with others, if done 
from a malicious motive, might furnish a ground of action, yet it 
would be diflScuIt to infer such a motive from the isolated action of 
one person, unconnected with others." 

In Eeg. V. Eowlands, 17 Adol. & E. (N. S.) 671, where there was 
a combination to prevent certain workingmen from continuing in 
the service of their employers, and thereby to compel the employers 
to change thé mode of conducting their business, the court of queen's 
bench approved of the charge given to the jury by Mr. Justice Erle 
that: 

"A combination for the purpose of Injurlng another is a combination of a 
difTerent nature, directéd personally against the party to be Injured; and the 
law allowing them to combine for the purpose of obtainlng a lawful bènefit 
to themselves gives no sanction to comblnations which hâve for their immé- 
diate purpose the hurt of another. The rights of workmen are conceded; 
but the exercise of free win and freedom of action, within the limits of the 
law, is also secured equally to the masters. The Intention of the law is, at 
présent, to allow either of them to f oUow the dictâtes of their own will, with 
l-espect to their own actions and their own property, and either, I believe, 
has a right to study to promote his own advantage, or to combine with others 
to promote their mutual advantage." 

Ail thèse and many other English authorities will be found among 
the citations in the American cases referred to in this opinion, and 
they fully support those cases. Without referring to a single 
fédéral case, there is ample authority upon ail the questions involved 
in the considération of the motion which has been argued and sub- 
mitted to this court. Nevertheless, it will be instructive, and I trust 
bénéficiai, to review, briefly as possible, some of the décisions of the 
fédéral courts. 

In Casey v. Typographical Union, 45 Ped. 135, decided January 31, 
1891, it was held that a combination or a conspiracy, by a trades 
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union, to boycott a newspaper for refusing to unionize its office, waa 
illégal, and would be enjoined by a court of equity. The court, in 
considering the contention, for défendants, that no threata were 
used and there was no intimidation, only courteoua requests, and 
"fair, although sharp and bitter compétition," cited In re Wabash 
E. Go. 24 Fed. 217, where, during a strike organized to resist a ré- 
duction of wages, a printed notice was sent to tàe several f oremen 
of th.e shops of the railway company as follows : 

"You are requested to stay away from the shop untU the présent dlfflculty 
is settled. Your compliance with thlB will. command the protection of the 
Wabash employés. But In no case are you to consider thls as an Intimida- 
tion." 

The court, in holding that that was an unlawful interférence with 
the management of the road by the receiver, and a contempt of court, 
said that: i 

"The statement In ail thèse notices that they are not to be taken as Intimi- 
dations goes to show beyond a reasonable doubt that the writer knew he was 
vlolatlng the law, and by thls subterfuge sought to escape its penalty." 

The court, in Casey v. Typographical Union, also cited U. S. t. 
Kane, 23 Fed. 748, where Judge (now Justice) Brewer, by way of 
illustrating what is a threat, supposes that one of two workmen is 
disehargeA The other is satisfied with his employment, and wishes 
to remain. The discharged workman cornes, with a party of his 
friends, armed with revolvers and muskets, and says: "Now, my 
friends are hère. You had better leave. I request you to leave." 
In terme there was no threat, only a request; but it was backed by 
a démonstration of force intended and calculated to intimidate, and 
the man leaves really because he is intimidated. "Again," said the 
judge, "armed robbers stop a coach. One of their number politely 
requests the passengers to step ont and hand over their valuables. 
To the charge of robbery the défense is made that there was no vio- 
lence; there were no threats; there was only a polite request, which 
was complied with." Judge Brewer properly said that any judge 
who would recognize such a défense deserved to be despised. 

In Pettibone v. U. S., 148 U. S. 197, 13 Sup. Ct. 542, it was held that 
a combination of two or more persons to accomplish, by concerted 
action, either a criminal or unlawful purpose, or some purpose not in 
itself criminal or unlawful by criminal or unlawful means, is a con- 
spiracy. 

It was held in Thomas v. Eailway Co. (the Phelan Case) 62 Fed. 
803, that a combination to incite the employés of ail the railways in 
the country to suddenly quit their service without any dissatisfaction 
with the terms of their employment, thus paralyzing ail railway 
trafflc in order to coerce the railroad companies and the public into 
compelling an owner of cars used in operating the roads to pay his 
employés more wages, they having no lawful right so to compel him, 
is an unlawful conspiracy, by reason of its purpose, whether such 
purpose is effected by means usually lawful or otherwise. That the 
employés of the receiver of the road had the right to organize into or 
to join a labor union, which should take joint action as to their terms 
of employment, was conceded; the court stating that, as they had 
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labor te sell, if they should stand together they would be often able 
to command better priées for their labor tlian wlien dealing singly 
witli rich employers, because the necessities of a single employé 
might compel him to accept any terms offered him. In illustration 
the court said that if, wben the receiver made a réduction of 10 per 
cent, in the wages of bis employés, Phelan had come to Cincinnati, 
and urged and sueceeded in maintaining a peaceable strike, he would 
not bave been liable to contempt, even if the strike seriously impeded 
the opération of the road under the order of the court, and that his 
action in giving advice or issuing an order based on unsatisfactory 
terms of employment would bave been entirely lawful, but that his 
coming to CSncinnati, and his advice to the employés to quit work, 
had nothing to do with their terms of employment. They were not 
dissatisfled with their service or their pay. His coming was to carry 
out the purpose of a combination of men, and as a part of that com- 
bination to incite the employés of ail Cincinnati roads to quit work. 
The plan of this combination was to inflict pecuniary injury on Pull- 
man by compelling the railway companies to give up using bis cars, 
and in the event of their refusai so to do to inflict pecuniary injury on 
them by inciting their employés to quit their service and thus para- 
lyze their business. That combination, the court held, was for an 
unlawful purpose, and was conspiracy; citing Angle t. Railway 
Co., 151 U. S. 1, 14 Sup. et. 240. The court also held that the com- 
bination was unlawful without respect to the contract feature, be- 
cause it was a boycott. The court recognized that the employés had 
the right to quit their employment, but declared that they had no right 
to combine to quit, in order thereby to compel their employer to 
withdraw from a profitable relation with a third person for the pur- 
pose of injuring him, when that relation had no effect whatever on 
the character or reward of their service. Phelan was held guilty of 
contempt, and sentenced to imprisonment. 

The suprême court of the United States, in the Debs Case, 158 U. S. 
564, 15 Sup. et. 900, held that the jurisdiction in equity to apply the 
remedy by injunction when any obstruction was put upon highways, 
natural or artiflcial, to impede Interstate commerce or the carrying 
of mails, was not ousted by the fact that the obstructions were accom- 
panied by or consisted of acts in themselves violations of the criminal 
law, or by the fact that the proceeding by injunction is of a civil char- 
acter, and may be enforced by proceedings in contempt, inasmuch as 
the penalty for a violation of such injunction is no substitute for 
and no défense to a prosecution for criminal offenses committed in 
the course of such violation. This authority, which is conclusive in 
this court, disposes of the objection, made in this case, that if the de- 
fendants had committed the acts charged against them they were 
amenable to the criminal laws and should be put upon trial. 

The remedy by injunction was not first applied in the United 
States, either by state courts or by the fédéral courts. Mr. Stimson, 
in his handbook on the Labor Law of the United States, at page 315, 
says that it is traced back to the leading case of Spinning Co. v. Riley, 
L. R. 6 Eq. 551, decided in 1868, which was prior to any of the Ameri- 
can cases. He adds that that case did not announce any new doc- 
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trine, but rather the revival of a very old one, refetring to the exer- 
cise ôf the chancellor's authority in the reign of Richard II. to repress 
disorderly obstructions to the course of law. Spinning Co. t. Edley 
waa overroled by the court of chancery appeals in Assurance Co. v. 
Knott, 10 Ch. App. 143, in 1874; Lord Chancellor Caima deciding 
(and SirW. M. James, L. J,, and Sir G. Mellish, L. J.,, concurring) that 
the court jn chancery haa no jurisdiction to reatrain the publication 
of a libel, as such, even if it is injurious to property. The court, in 
Spinning Co. v. EUey, enjoined the issuing of placards and advertise- 
ments intending and having the efifect to intimidate and prevent 
worltmen from hiring themselves to the plaintiffs; that being the 
only act complained of, and the court finding that the plaintiffs were 
thereby prerented from continuing their business and that the value 
of their property waa thereby aeriously injured. Vice Cîhancellor 
Malin's opinion ia a strong présentation of the doctrine recognized by 
him, but no American court, state or fédéral, has gone to the length 
of that case, nor beyond the doctrine stated by the suprême court of 
the United States in the Debs Case. 

It eonclusively appears, from the authorities above referred to, that 
the English courts, the American state courts, and the fédéral courts 
are in perfect harmony, and that, while they recognize the right of 
employés of whatever rank or degree to combine for the purpose of 
resisting any measures of oppression or coercion by their employers, 
and even for the purpoae of instituting strikes and adopting other 
measures for their own protection or for the bettering of their condi- 
tion, they are agreed that they must not interfère with the rights of 
employers to manage their own business in their own way, so long as 
they do not trespass upon the rights of others. 

Counsel for défendants in this case insisted that his clients had the 
right as individuals to solicit and persuade employés of complainant 
to giye up their situations, insisting, also, that the employés were 
under no contracts to labor for any specified period, Counsel then 
advanced the proposition that, if défendants had the right singly to 
persuade complainaut's employée to quit work, they had the right 
to do so in companies or in mass, and that they had the right to con- 
gregate for that purpose in the public streets, and that therefore the 
congregating in the vicinity of complainant's mill and plant was law- 
f ul, and should not be restrained by the court. That complainant'a 
employés were under no term contracta is, I think, established by 
the évidence. But the conclusion deduced by counsel, although in- 
genious, is altogether unsound. It is negatived by Casey v. Typo- 
graphical Union, by U. S. t. Kane, by Pettibone v. U. S., by Thomas v. 
Kailway Co., and by the Debs Case. That the défendants might, as 
counsel put it, peaceably and quietly persuade coniplainant's em- 
ployés to quit work, is not, and cannot be, successfully denied. But 
persuasion, with the hootings of a mob and deeds of violence as 
auxiliaries, is not peaceable persuasion. As to the proposition that 
défendants were only exercising their constitutional rights, the court 
commends to their perusal the récent case of Grarrett v. T. H. Garrett 
& Co., 24 C. C. A. 173, 78 Fed. 472, decided December 8, 1896. The 
appellanta were manufacturers of snuff, known to the trade as "Car- 
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f ett's Snuff," and sued to restrain défendant company f rom using the 
name "Garrett" on packages and cans of snufiE manufactured by it 
and placed upon the market for sale. It was contended for the de- 
fendant that every man haa the right to the use of his own name in 
business, and, as to the order of injunction below restraining défend- 
ant from uging white paper for its labels, that every person bas a con- 
stitutional right to use white paper. The court said: 

"Thèse propositions, In the abstract, are undenlably true; but counsel for 
the time overloolied the (act that, wherever there Is an organic law, wherever 
a constitution Is to be found as the basls of the rights of the people, and as 
the foundatlon and llmit of the législation and jurisprudence of a govern- 
ment, there the mutual rights of Individuals are held in highest regard, and 
are most jealously protected. Always, in law, a greater right Is closely 
related to a greater obligation. While it Is true that every man has a right 
to use his pwn name In his own business, It Is also true that he has no right 
to use It for the purpose of steallng the good will of his nelghbor's business, 
nor to commit a fraud upon his nelghbor, nor a trespass upon his nelghbor's 
rights or property; and, whlle it is true that every man has a right to use 
white paper, it is also true that he has no right to use it for mailing counter- 
felt money nor to commit a forgery. It mlght as well be set up, in défense 
of a highwayman, that, beeause the constitution secures to every man the 
right to bear arms, he has a constltutlonal right to rob his victim at the muz- 
zle of a rifle or revolver." 

Counsel for défendants closed his argument with a somewhat im- 
passioned appeal to the court, coupled with the expression of his hope 
and confidence that the décision would not be calculated to drive his 
clients to become anarchists. So long as labor organizations keep 
themselves within the limita of law, they will not be interfered with 
by courts, and they will hâve the sympathy and good wUl of a vast 
majority of well-disposed citizens. When they exceed those limits, 
they will be restrained by the courts, and dealt with, whatever the 
conséquences may be, and they will lose the sympathy and good 
willof the public. The extraordinary character of the appeal made 
to the court justifies me in adding that the courts will be ready for 
the émergency whenever and wherever the spirit of anarchy may 
manifest itself, whether within or without the lodges, and the Ameri- 
can people, if need be, wUl rise in their majesty and their might, 
and crush it as a trip-hammer would crash an eggshell. 

Upon the facts of this case, and upon the law as stated in the au- 
thorities cited, the complainant's motion for a temporary injunction 
will be granted, A bond of 12,000 will be required. 



STATE OF TENNESSEE et al. v. QUINTARD et aL 

(Olreult Court of Appeals, Slxth Circuit. May 4, 1897.) 

No. 468. 

1. Railboad Forbclosures — M asters' Salbs — Riohts of Purchasbr. 

A bid for property at a spécial master's sale is only an ofîer to talie It 
at that priée, and the acceptance or rejection of the offer is within the 
Sound légal discrétion of the court, to be exercised with due regard to the 
spécial circumstance of the ca«e. The acceptance of the offer is only manl- 
fested by an order confirmlng the sale, and, until thls is done, the purchaii»: 
doea not stand In the position of an innocent purchaser. 
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2. BaME— PXTBCHASER AS PaMT. 

A purchaser at a master's sale becomes a quasi party to the suit, and is 
affected wlth notice of every step subsequently taken In the case relating 
to the purchase and the title acqulred thereby. 

& SAMB — RiOHTS AND LiABILITIBS OF PUKCHASKRS. 

Where, after a master's sale of a railroad, but before confirmation thereof, 
a third party intervened, asserting a rlght to hâve the railroad in the hands 
of the purchasers bound by a trallic agreement made with the receivers 
before the sale, and the purchaser dld not then ask to be relleved from his 
bld, but submitted to a decree conflrmlng the sale, and reserving the righta 
of the intervener for future détermination, held, that this amounted to an 
élection by the purchaser to talce the property burdened wlth the contract. 
If the same should be upheld by the court. 

4. Same— Interventions. 

A land Company incorporated for the building of towns, etc., and the 
"establishment and encouragement of industries," purchased large tracts of 
coal lands In Tennessee, and, to make them accessible, organized the H. 
Eailroad Company to build a road Connecting them with the Cincinnati 
Southern Railroad. Afterwards the land company contracted to sell to the 
State a portion of the coal lands for mlnlng by eonvlct labor, but with a 
prpvlso that the sale was not to take eflCect untll the state had arrangea 
with the Cincinnati road and the H. Company as to rates of transportation 
from thèse coal fields. Before the sale was completed, the land company, 
the Cincinnati road, and the H. road were ail placed in the hands of receiv- 
ers in foreclosure proceedings. Thereafter the receiver of the Cincinnati 
road made a contract wlth the H. Company giving the former the exclu- 
sive right to flx through rates on traffle originating on the H. road, with 
provisos, however, that the contract was not to take eflect until the state 
should complète Its purchase of the coal lands, and that the state should 
be entitled to any benefits accruing to it from the contract. The state, 
however, was not a party to this contract. The state subsequently made 
a contract with the company controlling the Cincinnati road, flxing rates of 
transportation for the products of the state mines on the purchased lands. 
The H. road having not yet been completed, the court authorized the issu- 
ance of receiver's certiflcates to finish the road, and at the same time em- 
powered the receiver to exécute the contract giving the Cincinnati road (or 
the company controlling It) a rlght to flx rates. This was done, and there- 
upon both contracts became effective, and the state proceeded to make 
large expenditures in developing the purchased lands. In this condition of 
affairs, the H. road was sold by a master in the foreclosure proceedings, 
and bought in for a reorganization committee. The foreclosure decree con- 
talned no provision protecting the rights of the state under thèse contracts, 
but, before confirmation of the sale, the state intervened, asking that such 
rights be defined and secured by the court. The purchasers did not then 
withdraw thelr bid, but merely flled an answer denying the state's right to 
relief, and, wlthout invoklng any action of the court upon the state's péti- 
tion, suffered the entry of a decree conflrmlng the sale, and reserving the 
question of the state's rights far future détermination. Held, that in vlew 
of ail the circumstances, and especially of the fact that ail parties, includ- 
Ing the purchasers, knew that thèse contracts were made to induce the 
.state to complète lis purchase of the coal lands, the state was entitled to 
Intervene in its own name for the protection of Its rights thereunder, 
though it was not a formai party to the contract between the H. Company 
and the receiver of the Cincinnati road; and that the purchasers of the 
H. road took it subject to the obligation of thèse traffle contracts. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Tennessee. 

Geo. W. Pickle, for appellants. 
W. P. Washburn, for appellees. 
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Bef ore TAFT and LUETON, Circuit Judges, and OLAEK, District 
Judge. 

OLAEK, District Jndge. TMs particular litigation liad its incep- 
tion in a pétition filed by the state of Tennessee in tlie Consolidated 
causes of the Central Trust Company of New York against the 
Harriman Coal & Iron Eailroad Company, and J. H. Whitemorè et 
al. against the Harriman Coal & Iron Eailroad Company. Prior to 
August, 1893, the East Tennessee Land Company, a real-estate as- 
sociation, had been organized as a corporation under the gênerai 
incorporation law of the state of Tennessee, with power and for the 
purpose of "locating, establishing, and building of towns and cities, 
the purchase, improvement, development, and sale of property, and 
the establishment and encouragement of industries." It was a chief 
aim and ambition with the original promoters and shareholders in 
this great company to establish in Eoane county, Tenn., a prohibi- 
tion city, and thereby furnish to the country an object lesson in pro- 
hibition and the good which would resuit therefrom. This was an 
undertaking which at once secured the interest and coopération of 
a class of people of great intelligence and culture. Accordingly, 
large bodies of minerai lands were purchased and conveyed to the 
great company, and the city of Harriman founded at the junction of 
the Harriman Coal & Iran Eailroad with the C. S. Eailroad, a Une 
exténding from Cincinnati to Chattanooga, Tenn., and then under 
lease for a tenn of years to the C, N. 0. & T. P. Eailroad Co. The 
development of thèse large bodies of minerai lands, as well as the 
establishment of the city of Harriman, required the use and exercise 
of corporate franchises and powers beyond such as could, under the 
statutes of the state of Tennessee, be yested in one corporation. Ac- 
cordingly, subsidiary corporations were organized, with powers suit- 
able to carry forward to successful results the large scheme of the 
principal corporation. Most important among such subsidiary cor- 
porations was the Harriman Coal & Iron Eailroad Company, organ- 
ized for the purpose of building a railroad to connect the coal flelds 
of the Big Brushy Mountain with the East Tennessee, Virginia & 
Georgia, and the Cincinnati Southern Bailroads and with the city 
of Harriman, in order thereby to furnish means of transportation 
for "coal, coke, stone, timber, tan bark, and other minerai and 
substances found in abundance in the said Big Brushy Mountain 
district." This contemplated railroad was to extend from its junc- 
tion with the Cincinnati Southern, at the city of Harriman, to the 
junction of Stogdills Creek with Crooked Pork, in Morgan county, 
Tenn., near which last point the state of Tennessee ânally purchased 
about 9,000 acres of minerai lands, for the purpose of erecting there- 
on its mining penitentiary, in order that the state convicts might be 
employed in developing and operating coal mines; the state of Ten- 
nessee having abandoned the previously existing lease System of 
dealing with its convicts, and determined, by proper législation, to 
work the penitentiary convicts through a penitentiary commission 
in opening up and operating some of the undeveloped coal ûelds in 
the state. The penitentiary commission, under législative authority, 
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and in exécution of the new sdieme, advertised for minerai lands, 
being authorized to expend a sum not exceeding $80,000 for tlie 
purchase of lands of this character on which to establish its mining 
penitentiary. Among other properties offered to the commission, 
tHe lîa^t Tennessee Land Company proposed to sell the Big Brushy 
Mountain çoal flelds, before referred to, and the negotiations which 
followed resnlted in the exécution of a mémorandum contract be- 
tween the state of Tennessee, acting through its committee, and the 
East Tennessee Land Company. This contract is dated August 1, 
1893. The quantity of land to be conveyed was 9,000 acres, at the 
price of $80,000. The contract provided expressly that it was not 
to go Into effect or be binding upon the state of Tennessee until 
certain conditions were performed. The conditions which more im- 
mediately affect the matter now under considération are as follows: 

First. "Nor Is the same to go into effect unless, within tweaty (20) days 
from this date, a bond is executed to the state in the pénal sum of one huu- 
dred and sixty thousand dollars, côndltloned that the Harriman Coal & Iron 
Bailroad shaJl be completed from Its présent terminus to a point to be selected, 
at or néar the junctlon of Stogdills creek with the Orooked Fork, by the com- 
mittee I or any engineer selected by It, as the place where the sldings for coal 
mines to be opened by the state are to be Igcated; said road to be completed 
tothat point within six (6) months from this date, and satlsfactory arrange- 
ments made as to equipping said road for opération." 

Second. "This contract is not to go into effect until the committee on behalf 
of the state hâve arranged and agreed with the companies owning and con- 
trolllng the Cincinnati Southern Kallroad and the Harriman Ooal & Iron Rail- 
road, as to rates for transporting coal, coke, and the other products of said 
mines to iDe located on said lands, as ■well as the charges for carrlage of per- 
sons and property to and from said mines over their said Unes of rallway." 

In. this condition of affairs, and before the sale from the East 
Tennessee Land Company to the state of Tennessee was consum- 
mated, the East Tennessee Land Company, the Cincinnati Southern 
Bailroad, under lease as before stated, and the Harriman Coal & 
Iron Eailroad Company, were placed in the hands of receivers under 
foreclosure bills flled in the United States courts against thèse com- 
panies respectively. In June, 1894, a contract was executed between 
the Cincinnati, New Orléans & Texas Pacific Bailway Company, 
through Mr. Fdton, its président and receiver, and the Harriman 
Coal & Iron Eailroad Company, being a trafflc contract in regard to 
shipments to come oYcr the Harriman Coal & Iron Eailroad. Among 
other provisions in the contract were the following: 

"Now, therefore, It is agreed, between the parties hereto that, in case the said 
state of Tennessee shall purchase the said lands hereinbefore referred to, then 
and in such event the contract hereln contained shall be binding upon both 
parties hereto upon the terms and conditions heremafter mentioned, and which 
are as foUows: (1) Tliis agreement covers and applies to ail freight or passen- 
ger trafflc having its point of origln or point of ultimate destination on the line 
of the Harriman Coal & Iron Eailroad Company, northwardly from and beyond 
De Armond Junction, Tennessee, which passes through Harriman, Tennessee, 
having also Its destination or origin beyond Harriman." "(3) It is agreed by and 
between the parties hereto that the party of the first part shall bave the sole 
and exclusive rlght to fix ail rates upon the trafflc hereby provided for, pro- 
vided, however, that such party shall assume and pay ail expense Incident to 
preparing and publishlng such rates." "This contract shall remain in force 
until the expiration or other détermination of the présent lease from the city 
of Cincinnati to the Cincinnati, New Orléans & Texas Pacific Railway Corn- 
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pany, of the railway operated by sald company. The state of Tennessee shall 
be entitled to any benéflt or adratitage that may accrue to it from the opération 
of thls contract, but shall not be liable thereon." 

And in August, 1894, a contract was executed betweeh the CSn- 
cinnati, New Orléans & Texas Pacific Railway Company and the 
Btate of Tennessee, by which freight rates on the product of the 
Btate mines to be opened and operated were flxed. Among other 
provisions materially affecting the matter now under considération, 
the following may be set ont: 

"It being recognized that the primary and principal object and purpoBe of thls 
contract is to provide that the party of the Becond part shall at no tlme 
be under any unjust dlsadvantage, aa eompared wlth any other mine lo- 
cated on the Unes of the party of the flrst part, In regard to reachlng 
compétitive markets, and dlsposing of Its coal In such markets, the par- 
ty of the flrst part hereby contracta that, during the tenure of this con- 
tract, It wlU at ail tlmes, so far as it may bave the right to do, or so far as It 
may be wlthin the scope of Its Influence wlth Connecting and other carriers 
and transportatlon Unes, to provide and maintain such' lawful tariffs and rates 
on coal, and other products of said mines, distances and other conditions con- 
sldered, as wlll enable the party of the second part to meet ail fair and legitl- 
mate compétition In the sale of such products, at ail points that can be reàched 
by the lines of the party of the flrst part and Its connections, so far as thé 
rates of transportatlon bear an Influence on the meeting of such compétition; 
it being the purpose of this agreement that the party of the flrst part shall, 
in ail legitimate ways, in the flxlng and maintenance of rates for transporta- 
tlon, aid and asslst the party of the second part in marketing the product of ita 
mines." 

It will be observed that the previous contract between thèse two 
railroad companies expresslv conferred upon the Cincinnati, New 
Orléans & Texas Pacific Railway Company the power to fix a 
through freight rate for shipments coming over the Une of the Har- 
riman Coal & Iron Railroad Company, and it was pursuant to the 
authority given that coirmany in said contract that it entered into 
this contract with the state of Tennessee. It will also be noticed 
that the reason why the state officiais were anxious to secure a con- 
tract for freight rates which would continue during the lease of the 
Cincinnati Southern Railroad was to avoid being put at a disad- 
vantage by unfavorable rates in reaching compétitive markets, for 
otherwise the state would hâve been left completely at the mercy 
of the Harriman Coal & Iron Railroad Company as to local rates 
over its Une, there being no compétitive Une or other means of trans- 
portatlon for the products of the Big Brushy Mountain coal flelds. 

November 21, 1893, Whitemore's bill was filed against the Harri- 
man Coal & Iron Railroad Company, being a gênerai créditer, and 
insolvent bill to wind up the afifairs of the company. Thereafter, 
May 7, 1894, the Central Trust Company of New York, trustée, in a 
mortgage executed by that company to secure certain outstanding 
bonds, filed its foreclosure bill in the Northern division of the East- 
em district of Tennessee; and the two causes, being in the same 
court, were subsequently Consolidated, and such steps were had that a 
foreclosure decree was pronounced, the property put up at a spécial 
master's sale, and bid off by E. A. Quintard, as trustée. This bid was 
subsequently assigned by Quintard to William Neisel, and by Neisel 
to Isaac K. Fimk and others, they being members of a reorganiza- 
80 F.— 63 
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tion committee, which will be noticed further on. At the time the 
Harriman Ooal & Iron Eailroad Company went into the hands of a 
receiver, its Une of railroad was in process of construction, but not 
yet completed. It became évident that, unless it could be in some 
way fully constructed, the amount that had already been invested 
would become a total loss, and without means of transportation it 
was certain the state could not go.forward with its mining enter- 
prise. It was also manifest that the principal transportation busi- 
ness which would be furnished to this line of railway, and by which 
it could be made successful, would be the product of the state mines. 
In this situation of affairs, and while the suits against the company 
were pending, the receivers appointed under those suits made appli- 
cation to the court by pétition filed June 12, 1894, for authority to 
issue receivers' certiflcates necessary to complète the line of railway, 
and also for authority, as receivers, to exécute the traffic contract 
which had previously been entered into between the company of 
which they were receivers and the Cincinnati, New Orléans & Texas 
Pacific Railway Company, before referred to. In that pétition the 
receivers state : 

"Your orators further show that the sald contract between the state of Ten- 
nessee and the East Tennessee Land Company bas been so far perfected that 
the same Is In full force and eflfect, to be carried eut, however, only upon con- 
dition that the sald railroad shall be completed to the sald coal flelds from its 
présent terminus. Your orators further show that It Is the purpose of the 
state of Tennessee to erect Its penltentlary mines upon sald tract of land near 
the junctîon of Stogdllls and Orooked Fork creeks, In said Morgan county, and 
to mine therefrom coal, quarry stone, and make coke, and sell sald coal, stone, 
and coke upon the gênerai market, and that ail the product of sald mines and 
quarrles wlll be transported over the Une of the Harrlman Coal & Iron Railroad 
to Its junctîon elther wlth the Bast Tennessee, Virginia & Georgla Railroad, 
or the Cincinnati Southern at Harrlman, Tennessee, If destlned to points be- 
yond Harrlman, and that sald traffic wlll be large, and wlll afCord good eam- 
ings upon ail the Investments that hâve been made or wlll be required to bè 
made to complète sald road, and to put the same In opération, for the purpose of 
carrylng the traffic to and from the sald state mines so to be erected as afore- 
said." 

A copy of the contract between the two railroad companies ex- 
ecuted in June, 1894, was made an exhibit to this pétition, contain- 
ing, as we hâve seen, a provision that the state of Tennessee should 
be entitled to any "beneflt or advantage that may accrue to it from 
the opération of this contract." The question whether it was ad- 
visable and désirable, in the interest of the Harriman Coal & Iron 
Railroad Company and others, that the authority asked by the péti- 
tion should be granted, was referred to a spécial master in chan- 
cery, and, upon his favorable report, full authority was granted to 
the receivers to issue the construction certiflcates desired, and to 
exécute the traffic agreement. It is to be borne in mind that thia 
contract had been previously executed between the two corpora- 
tions, and nothing further was necessary or désirable to make it 
binding and effective on those companies. The receivers, pursuant 
to the authority thus conferred, duly executed the contract as re- 
ceivers; and the state of Tennessee proceeded with the prosecution 
of its work, and has expended large sums of money in improvements 
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and developments on the landB purchased, and is now engaged in 
coal mining as originally contemplated. In the decree directing a 
sale of the railroad, no provision or réservation was made in regard 
to the rights of the state of Tennessee under the two contracts be- 
fore referred to. After the property was bid ofE by Quintard at the 
spécial master's sale, but brfore confirmation of the sale or any ac- 
tion by the court, the state of Tennessee intervened by this pétition 
in the Consolidated causes, and sought to hâve the rights of the state 
under said contract deflned and set up by proper decree, and to hâve 
Buch rights declared obligatory upon the purchasers of the railroad. 
The purchaser, Quintard, waived process, entered his appearance, 
and answered, denying the state's right to any relief, and denying 
in a somewhat gênerai and evasive way the charges of the pétition. 
The opinion of the circuit judge shows that he entertained the view 
that the state intervened too late, because its pétition was not flled 
before the decree directing the sale of the property, and that upon 
this ground, without going into the merits of the question, the péti- 
tion was dismissed, with costs. From that decree the state has 
prosecuted this appeal, and assigned errors. No other method has 
been suggested by which the state could hâve asserted or secured 
an adjudication of its rights. It is certain that if the state had 
rested until a confirmation of the sale, and payment of the purchaae 
price, and certainly after the property might hâve passed into the 
hands of innocent holders, great difficulty would hâve been found 
in maintaining its rights, if any, under thèse contracts. We are 
clear that the pétition was properly and seasonably flled. The cases, 
both fédéral and state, fully establish the rule that Quintard's bid 
for the property at the spécial master's sale was only an offer to 
take the property at that price, and that acceptance or rejection of 
that offer was within the sound légal discrétion of the court, to be 
exercised with due regard to the spécial circumstances of the case. 
The acceptance of his offer could only hâve been manifested by an 
order conflrming the sale, and, until that was done, he acquired no 
title, and there was in his position at the time this pétition was 
flled no élément of an innocent purchaser. Camden v. Slayhew, 129 
U. S. 73, 9 Sup. et. 246; Blossom v. Kailroad Go., 3 Wall. 196; May- 
hew T. Land Co., 24 Fed. 205; Reese v. Copeland, 6 Lea, 190. 

It is also settled that the purchaser, by his bid, becomes a quasi 
party to the suit, and is aflected with notice of every step subse- 
quently taken in the case relating to the purchase and the title ac- 
quired thereby. Davis v. Trust Co., 152 U. S. 594, 14 Sup. Ct. 693; 
Kneeland v. Trust Co., 136 U. S. 89, 10 Sup. Ct. 950; Stuart v. Gay, 
127 U. S. 518, 8 Sup. Ot. 1279; Blossom v. Railroad Co., 1 Wall. 655; 
Muse V. Donelson, 2 Humph. 169; Allen v. East, 4 Baxt. 308; Reese 
V. Copeland, 6 Lea, 193. And this rule holds good even as to the 
sureties of the purchaser, executing with him notes for deferred pay- 
ments on the purchase price. Deaderick v. Smith, 6 Humph. 139; 
Munson v. Payne, 9 Heisk. 672. Such part of the purchase price 
as may hâve been paid in cash at the time of sale was still in the 
registry of the court, and, like the purchaser's bid, completely under 
the control of the court. In this state of aflairs, the state's pétition, 
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ai Ve haTé seen, was flled, and the purchaser, Quîntard, given full 
àai distinct notice of the rights asserted by the state. The sale not 
yet haviiig been confirtned, it was compétent for him, upon said péti- 
tion belng filed, to hâve sought to be relieved from his purchase, if 
uhwilling to take the property subject to the state's rights, If any. 
He did nothing of this kind. On the contrary, pending this litiga- 
tion with the state, the sale was conflirmed by order of the court, the 
decree of confirmation reciting that such action was had after due 
notice to ail parties to the cause of the application to conflnn. The 
decree contained the foUowing express réservation: 

"But this decree 6t confirmation is made subject to whatever rights the state 
of Tennessee or the penltentlary commissloners may hâve upon the hearing of 
thelr pétition hereln already filed." 

The purchaser, without invoking any action of the court whatevw 
in view of the state's pétition, has gone forward, and completed 
the sale, by the payment of the purchase priée; and the purchase 
pricè, except a comparatively small balance, has been disbursed in 
the payment of the construction certiflcates and other daims having 
priority. In view of this situation, we hâve no hésitation in holding 
that the purchaser, with full knowledge, has elected to take the 
property bid off, subject to the obligations of thèse trafQc agree- 
ments, provided there exista any obligation in favor of thé state. 
And we are thus brougbt to the question of whether or not thèse 
contracts confer, and were intended to confer, upon the state, a right 
to their enforcement against this railroad, and whether the property 
passed to the purchaser by the sale subject to such right; and upon 
this point we entertain no doubt. It will conduce to a better under- 
standing of the case and the question if we keep in view the main 
facts hereinbefore recited, which led up to making thèse contracts, 
and the relation of ail parties to the same, and their interest therein. 
It would be entirely without the support of reason to suppose that 
the state's ofScials would hâve manifested the précaution which they 
did to secure a contract for reasonable freight rates extending over 
a period of some years, binding only on companies which had be- 
come insolvent, and wère being wound up, or that thèse ofiQcials 
would hâve been content with the exécution of such contract by the 
receivers of the court, with the understanding that it might at any 
time, however short, be ended with the termination of the receiver- 
ship. The proposition that the parties interested in the state pros- 
ecuting its plan to a successful resuit understood that the obligations 
of the contract entered into by the receivers under authority of the 
court should last no longer than the receivership is equally unwar- 
ranted. The only just interprétation which can be placed upon the 
procédure which was had is that it was intended to subject this rail- 
road, in the hands of a receiver, to the obligations of the traific 
agreement in which the state was interested. Nothing short of this 
would hâve been an adéquate inducement to the state to carry into 
effect its mining plan, and to make the large expenditures which 
would be necessary for that purpose. And the large freight traific 
that would be thereby supplied to this Une of railway, perhaps far 
exceeding ail other sources of business combined, was fully suffi oient 
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tb justifj those intorested tn the railroad property In desiring the 
State to havé the full benefit of the long tîme contract which it de- 
manded. We hâve not the slightest doubt that it was so understood 
on ail hands. That this view is a just one is made manifest when 
we consider another aspect of this case. It is disclosed by this rec- 
ord that the East Tennessee Land Company, the vendor of the state, 
owned a large majority of the stock in the railroad company, and 
controlled and directed it. It further appears from the record that 
there has been put on foot a plan of reorganization, by which it is 
intended to bid in at foreclosure sales the large properties of the 
East Tennessee Land Company, as well as the line of railway in 
question, and in that way save ail or a oart of the original invest- 
ment in the capital stock of thèse companies, by the shareholders 
and security holders. Wè hâve no doubt that the interests which 
were represented in the sale of the coal lands to the state, and in 
making the traflSc agreement between the two railroads, and causing 
its exécution by the receivers under authority of the court, are sub- 
stantially the same interests now represented by this reorganization 
committee, in taking and holding title to the railroad. Among other 
parts of the record from which this aonears, we may mention a cir- 
cular announcement of this fact, made exhibit to the déposition of 
H. L. Gorey. It is insisted by counsel for the défendants that this 
exhibit, with its contents, is incompétent; but no ruling upon the 
objection was had in the court below, and we cannot do otiierwise 
than treat it as part of the record. Dr. I. K. Funk, a gentleman of 
high character and large influence, is chairman of this reorganiza- 
tion committee, and, as such, he oflScially issued and sent abroad the 
circular referred to. Among other parts of this announcement are 
the foUowing: 

"Important News. 

"To Investors of the East Tennessee Land Cîompany: 

"The Railroad Purchased— Money Wholly Subscrlbed. 

"A most Important part of the work of reorganlaatlon has now been accom- 
plished. The railroad has been purchased, the money fuUy subscrlbed, and ail 
of the stock (amountlng to $600,000) now belongs absolutely to the reorganiza- 
tion committee. This is settled In the ownershlp of this stock. The reorgani- 
zation committee has assets of soUd value amountlng to some himdreds of 
thousands of dollars. No candld person fully acquainted wlth the facts wiU 
question this statement 

"A Monopoly. 

"The railroad has the absolute monopoly for railroad transportatlon for the 
enormouB coal flelds of the Brushy Mountain région. Thèse deposlts of coal 
are of extraordinary proportions and value. As the purchase of the railroad 
Is now an accomplished fact, the money to pay for It. belng arrangea for, we 
trust that we run no risk of being accuspd of 'boomlng' If we tell you of the 
great value of this railroad. Now, no harm can corne to you even though we 
should overjudge the value of this unique railroad property." 

The document then goes on to state that a foreclosure sale of the 
land company (meaning thereby the East Tennessee Land Company) 
properties has been ordered, and warning the original investors of 
the East Tennessee Land Company of the importance of being ready 
to bid in that property also. The following statement is found : 
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"If we are not prepared to buy tlie laads at the foreclosure sale, they wlll 
be sacriflced, and the Investors In the old company will lose pmetleally ail of 
the million dollars that hâve been Invested in thèse lands. A creditors' syndi- 
cate Ib belng tallied of to buy in thèse lands for its own beneflt, it being as- 
sumed that the reorganizatlon committee will not be ready to purchase. If 
the syndlcate buys or outsiders buy, ail the money Invested by the stock and 
secnrity holders of the old company in lands wlll be practieally lost. It wlll 
be a most shortsighted thing for the stocljhoiders and security holders to per- 
mit thls tremendous loss, for, by a united effort, it can be prevented in a large 
part; and possibly wholly." 

Attention is then directed to the rich and promising oil and gas 
discoveries which hâve been made upon this great body of land called 
the "Cumberland Plateau." This cirralar, of course, was designed 
mainly to secure subscriptions to the proposed plan of reorganiza- 
tion. After setting ont in détail many other substantial grounds 
on which the reorganization should be supported, the document con- 
cludes with a touching and éloquent appeal to that sentiment which 
was expected to establish and make successful the city of Harriman, 
in language as follows: 

"In ail the bitter disappolntments, In the many troubles that hâve corne upon 
us, we must not forget the original alm in this whole investment,— prohibition 
an object lesson to the country. It is chiefiy because of this that your chaJr- 
man bas wrought as he bas durlng the past eighteen months. W'hatever our 
losses may be, prohibition still remains an issue of overwhelming importance. 
During one of hls great battles, Napoléon, rlding up to his chief of staff, asked 
how the battle was going. The ofllcer replied, 'Sire, thls t>attle is lost, but 
[pointing to the sun, still an hour high] there is time enough to win another.' 
The raîiks were formed, and a décisive victory was won. We bave lost a 
battle at Harriman, but there is tlme enough yet to win, on that same battle 
fleld, a victory that will help the entire nation, and one that will go into history. 
With a heart within and God o'erhead, let us go forward." 

Keeping in view the surrounding circumstances, we do not doubt 
that the stat«'s officiais accepted the court's action in authorizing the 
receivers to exécute thè contract previously made between the rail- 
road companies,as assurance that the court, in its subséquent dealing 
with this property, would make good to the state its right to the 
freight rates secured to it by such contracta. We think thèse offi- 
ciais were well warranted in the belief that the court would do this, 
and that they hâve acted ail along upon that assumption. The re- 
ceivers were the offlcers, "the mère arm" and agents, of the court 
in the administration of the trust then in hand, and any obligation 
assumed by them might justly be regarded as an obligation of the 
court. And, certainly, a court is under the highest possible obliga- 
tion to require full performance of every obligation incurred with 
the court's sanction. And parties and offlcers in a case before the 
court should be allowed to create no just expectations which the 
court does not fully satisfy. Felton v. Ackerman, 22 U. S. App. 154, 
9 0. G. A. 457, and 61 Fed. 225; Wabash, St. L. & P. Ey. Co. v. 
Central Trust Co. of New York, 22 Fed. 269; High, Bec. §§ 1, 2, 175;, 
Railroad Co. v. Hoechner, 31 U. S. App. 644, 14 0. 0. A. 469, and 
67 Fed. 456. 

In vlew of what has been said, and withont pursuing the discus- 
sion further, we conclude that the two contracts now under consid- 
ération are to be construed together, both of them having been ex- 
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eouted in part, for the purpose of giving the state such a rate of 
freights as would induce it to proceed with the purchase of the 
property and development of the coal mine, with the benefits re- 
sultlng therefrom to the railroad company, and that so construed, 
in the light of ail the surrounding circumstances, thèse contracts 
conferred upon the state the right to the traffic rate stipulated for, 
and that to this extent the state may in its own name, in a court of 
equity, enforce the obligations of thèse contracts, the ârst as well 
as the second, although not a formai party to that contract. Un- 
doubtedly, the primary object in the exécution of thèse contracts 
by the railroad company, and subsequently the exécution of the 
one by the receivers under authority of the court, was to confer upon 
the state a contract right in respect to freights such as would induce 
the state to act as it then contemplât ed doing; and the Harriman 
Coal & Iron Railroad will manifestly receive the benefits arising, 
and hereafter to arise, from the plan of opérations thus entered 
upon by the state. So, too, the interests which weçe beneflted by 
the sale of the coal flelds to the state, being, as we hâve seen, the 
same interests now represented in the purchase of the road, we are 
clear that the railroad should be burdened with the obligation of the 
contracts so far as they operate in favor of the state. Upon the 
facts, no question is or could be seriously made upon the power of 
the court to sanction a contract of this character by the receivers. 
Nor is there room for doubt that the conrt's discretionary power was 
in this case properly exercised. Kennedy v. Eailroad Co., 5 Dill. 519, 
Fed. Cas. No. 7,707; Mercantile Trust Co. v. Missouri, K, & T. Ry. 
Co., 41 Fed. 8. It results from this view that the circuit court 
should hâve pronounced a decree declaring the state's rights accord- 
ingly, aûd further adjudging that the purchase of Quintard was sub- 
ject to the terms and obligations of thèse contracts, so far as they 
operated in favor of the state; and as the purchasers denied such 
right, and resisted the relief sought, the decree should hâve been 
with costs against the défendants. Reversed, and case remanded, 
with directions to enter decree in favor of the state, and for such 
further proceedings as may be necessary not inconsistent with this 
opinion. 
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(Circuit Court of Appeals, Fourth Circuit May 14, 1897.) 

No. 198. 

Contkacts—Il'le«ialitt— Public Poltct. 

An agreement bet-ween rival applicants for a street-rallway franchise to 
combine in order to prevent compétition between themselves or by otliers 
In procuring the franchise, and to avoid the imposition of conditions by the 
municipal authorities, Is vold as against public pollcy; and eqyity will not 
Interfère to compel one of the parties to share with the others the fruits of 
their combination. 

Brawley, District Judge, dissentlng. 

Appeal from the Circuit Court of the United States for the Eastem 
District of Virginia. 
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This case dbmes np on appeal from the circuit court of the TJnlted States 
for the Eastem district of Virginia. The cause was heard below upon demur- 
rer to the bUl. The bill states, In substance, the foUowlng facts: The com- 
plalnant Is a civil englneer, who bas been éngaged in promctlng and construct- 
Ing Street railways in varlous clties of the United States. Hls attention was 
attracted to the clty of Richmond as a promlsing fleld for hls enterprise, and, 
havlng secured the assurance of assistance from capitalists, he made applica- 
tion to the clty councll of that clty for the franchise of a street rallway through 
Broad street. He succeeded in obtalnlng an ordlnance grantlng hlm thîg" fran- 
ehlse for a company to be called the Elchmond Conduit Rallway Company. 
But the ordlnance as It flnally passed dld not contain certain tenus whlch he 
had aslied for, and had deemed essentlal. He therefore asked amendments 
and modlflcatlons of the ordlnance, and recelved assurances from prominent 
ofSclals that the desired amendments would be made, provlded that a deposlt 
of $10,000, as a guaranty of good falth, should be made In one of the banlis of 
RlchÈdond. Thls deposlt was, In fact, made by hlm on 17th July, 1895, and 
shortly thereafter he went to New Yorlj to obtaln from the capitalists who were 
at hla back the flnancial assistance he required. While he was engagea in 
thèse efforts to secure hls franchise and to amend the ordlnance, he was aware 
that he had active compétition from other parties, who sought the same fran- 
chise for the Richmond Traction Company. Thls compétition was led by one 
P. B. Shield, a lawyer in Richmond. Thèse competitors, however, had.no 
communication wlth each other prlor to the departure of complahiant for New 
York, and, Indeed, there was no personal acquaintance between them. The 
complalnant tegarded hlmself as having altogether the Insîde track, and ap- 
peared to hlmself to be master of the situation. Stewart & Co., of New York, 
were the capitalists on whose assistance complainant relled. When he left 
Richmond and went to New York, as above stated, he called at the office of 
Stewart & Co., to complète hls negotlations wlth them, and found that P. B. 
Shield was.at that moment In private conférence wlth the head of the flrm, 
S. H. G. Stewart. Durlng the day Shield and the complalnant separately had 
interviews wlth Mr. S. H. G. Stewart, and flnally Mr. Stewart, after telling the 
complainant; that Shleld's purpose was to get some récognition for the pro- 
moters of the Richmond Traction Company at the hands of the promoters of 
the Richmond Conduit Company, advised complalnant to do so. He urged 
that the rlvalry between the conduit company and your orator and his asso- 
ciâtes, on the one hand, and the traction people and the said P. B. Shield and 
his associâtes, on the other hand, and antagonism of thls character, would 
probably resuit In the defeat of both their schemes, or the iKissage of the fran- 
chise In favor of one of the two competitors loaded wlth such onerous and ex- 
acting conditions that no capitallst could be Induced to put money in the enter- 
prise; and he therefore urged complalnant to shake hands wlth sald Shield, to 
unité forces wlth him upon one of the two ordinances,— the conduit ordinance 
or the traction ordinance, — and thus to secure and share the fruits of victory, 
Instead of the dlsappointment and bltterness of defeat. The advice of Mr. 
Stewart was accepted. The late rivais became allies. They met In confér- 
ence In New York, came to a full understanding, and, ae Its resuit, embodled 
thelr agreement In a letter to Mr. g. H. G. Stewart: 

"New York, August 9th, 1895. 
"S. H. G. Stewart, Esq., 40 Wall Street, City— Dear Sir: We, the under- 
signed, L. H. Hyer, of Washington, D. 0., and Phil. B. Shield, of Richmond, 
Va., hâve this day entered Into the followlng agreement: That both of us, 
being Interested In the proeuring of a franchise for and the construction of a 
street rallway on Broad street. In the clty of Richmond, Virginia, wlth col- 
latéral llnes, hâve made the followlng agreement: That we hereby blnd our- 
selves. In our own behalf and for our associâtes, mutually to co-operate one 
wlth the other In securing a franchise for sald rallway, and to divide equally 
between us and our associâtes whatever may be realized from the enterprise, 
first deducting from sald amount whatever actual expenses may hâve been 
Ineurred by elther side, such expenses to be pald out of the flrst money realized 
from said enterprise. It Is further agreed between us that the deposlt already 
made wlth the State Bank of Richmond, In Richmond, Virginia, by Mr. L. H. 
Hyer or hls associâtes, la to stand and remain Intact as It now is for the pur- 
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pose of securing the franchise aforesaid, subject to any conditions for the wlth- 
drawal thereof made by Mr. Hyer wlth the depositor after the seventeenth day 
of August, 1895; and, further, It Is agreed that the application and franchise to 
be presented to the common council of the city of Richmond shall be that of 
the Richmond Traction Company, for the building of an OTerhead trolley rall- 
way or cable System. Among ourselves we will décide what names are proper 
to be used in the franchise, and the policy we wlU use In procurlng the same. 
"Yours, very respectfuUy, [Signed] L. H. Hyer. 

"[Signed] PhlU B. SMeld." 

The bill allèges that Shleld was the agent of and acted for ail the promoters 
of the Richmond Traction Company wl}0 were such at the date of this com- 
plalnt; and that ail persons who hâve corne into the enterprlse slnce that date, 
having recelved the benefit of the contract, are also bound by it. Thls con- 
tract having been made, ail efforts to perfect the ordinance granttng franchises 
to the Richmond Conduit Company ceased, the ordinance was withdrawn, and 
an ordinance was passed anthorlzing the construction and opération of a street 
rallway wlthln the limits of the city of Richmond by the Richmond Traction 
Company. Shield broke off ail relations with the complainant after he had 
obtalned thls contract, and sold hla interest In the enterprise to certain financiers 
In Richmond. The ordinance granted the franchise to the Richmond Traction 
Company, composed of John W. Mlddendcrf, John L. Williams, John S. Wil- 
liams, Everett Waddey, Reuben SherefCs, Philip B. ghleld, Charles T. Child, 
and W. F. Jenklns. The ordinance was passed on 26th August, 1895. The 
complainant, on the afternoon of that day, caused to be published a notice In 
the Richmond State newspaper of the nature and character of his claim on 
the franchise of the traction company; that Is to say, that he was entitled to 
one-half thereof when It was granted, in considération of the fact that he had 
caused the wlthdrawal of the Richmond Conduit Company's application for 
franchises in favor of the traction company. This notice, either beeause it 
was too late, or for some other reason, did not affect or stop thé action of 
the Richmond council. He also gave notice to each of the persons named In 
the ordinance of his contract wlth Shield and hls clalm thereunder. Upon 
taking thls franchise for the Richmond Traction Company, the persons named 
in the ordinance undertook to form a corporation and Issue sharés of stock 
with a capital of $300,000, wlth full notice or means of notice of complainant's 
rights in the premlsee. That said corporation was not formed In accordanee 
with the laws of Virginia in such case made and provided. That notwith- 
standing they splected a board of directors, ail of whom but one— A. B. Addl- 
son— had notice of complainant's rights and clalms. And that the directors de- 
termined to exécute, and did in fact exécute, a mortgage to the Maryland Trust 
Company of ail the franchise and property of said traction company to secure 
500 bonds of $1,000 each, but that said mortgage itself is void as not executed 
by lawful authorlty, or In accord with the laws of Virginia in such case made 
and provided. 

The complainant, after flling hls original blU, craved and obtalned leave to 
file amended and supplemental bills. The prayer of the original bill is as fol- 
io ws: "That each and ail of said parties défendant, their agents and servants, 
be enjolned and restralned from transferring or Incumbering the franchise or 
property of the said Richmond Traction Company, or any part thereof, or any 
Interest thereln, or from issuing any stock or bonds of said company, or in 
any other way borrowlng money for the use of said company upon its fran- 
chise or property; that your orator may tie decreed by ttiis honorable court 
to hâve valid rlght and claim to a full one-half interest In and under said con- 
tract of August 9th, and, upon the basis of said contract, to hâve such right 
and claim to a full one-half Interest in the said Richmond Traction Company's 
franchise, enterprlse, property, and stock; that spécifie exécution of said con- 
tract be decreed your orator, and enforced under the power and process of the 
court; that ail parties défendant be required and compelled by the process of 
the court to do and perform every act which may be requisite and necessary to 
the vesting of your orator*s full rights In the premises." The amended bill 
prays that thls prayer of the original bill may be read, treated, and granted as 
If again fully repeated, and further prays that the so-called subscription to the 
capital stock of the Richmond Traction Company be declared illégal, null, and 



842 80 FEDERAL REPORTER. 

vold; that the scrip ismied be called In and canceled; that the organlzatlon 
of the Company based thereon be declared illégal, null and Told, and vacated; 
that ail transactions at any meetings of the so-called stockholders and dlrectora 
be declared null and void, especially the authorization, exécution, and issue of 
the bonds and the mortgage to the Maryland Trust Company of Baltimore, 
and that ail the bonds be called In and canceled; that ail the stockholders and 
dlrectors who partlclpated In thèse matters, except Addlson, be declared wrong- 
doers, conspiring to hlnder, delay, and defrand complalnant, and liable in dam- 
ages to him for ail losses he may sufCer In the premises; that they be required 
to do whatever may be necessary to discharge the Richmond Traction Com- 
pany and franchise from the conséquences of the organization of the said Com- 
pany, and from ail contracta, debts, and Uabilitles contracted in the name of 
said Company; that the Maryland Trust Company be enjoined from acting aa 
trustée under the mortgage, and from authenticating any of the bonds, or Issu- 
Ing, delivering, or selling the same to any one, and from paying over to any 
one proceeds of sale of any bonds heretofore sold. And "that the said Rich- 
mond Traction Company, its offlcers, directors, and ail others acting, or purport- 
Ing to act, in its name, may be enjoined and restrained from entering into any 
eontract or incurring any debt or liability in the name of the said Richmond 
Traction Company, or exerdsing any of the rlghts, powers, functions, or priv- 
ilèges of the Richmond Traction Company; that a receiver may be appointed, 
pending the détermination of this cause, to take charge of ail of the aforesaid 
bonds, of ail the proceeds from the sale of such of them as may hâve been 
sold or otherwise dlsposed of, and of ail the property and assets of the said 
Richmond Traction Company of every character and wherever situated; and 
that ail proper Inqniries may be made, accounts taken, and decrees entered. 
Afld your orator further prays that he may hâve and be granted such other, 
further, gênerai, and complète relief as may be agreeable to equity and the 
nature of his case." The défendants demurred to the bill, setting forth nli»e 
grounds of demurrer. The first and third go to the jurisdlctlon of a court of 
equity, in that complainant has a plain, adéquate, and complète remedy at 
law. The second dénies the jurlsdiction, because of the citlzenship of the par- 
ties. Thèse three grounds the court below overruled. The fourth ground la 
as follows: "(4) That the eontract and agreement set forth in said bill as the 
sole cause of action of said complainant is against public policy, and null and 
void, and no court of equity wiU enforce the same." This ground of demurrer 
the court below stistained, and thereupon dismlssed the biU, the remaining six 
grounds of demurrer assigned by the défendants not belng considered or de- 
termlned by the court Leave was granted to complalnant to appeal, and the 
cause is hère on assignments of error. The first assignment of error goes to 
the ruling of the court below that the eontract sued upon Is void as contrary 
to public policy. The second assignment of error asserts error in the court 
In not overruling ail the grounds of demurrer flled by défendants, and in not 
granting the relief prayed. The third and fourth are too gênerai and vague, 
and will not be regarded. 

Kobert Stiles and A. L. Holladay, for appellant. 
W. Wirt Henry and George Whitelock, for appellees. 

Before FULLER, Circuit Justice, SIMONTON, Circuit Judge, and 
BRAWLEY, District Judge. 

SIMONTON, Circuit Judge (after stating the case as above). The 
■luestion in this case is: Is the eontract set forth in the bill as the 
soie cause of action such a eontract as a court of equity will enforce? 
There were two competitors before the municipal authorities of 
Richmond, each seeking for himself, upon the best terms he could, 
the grant of a street-railway franchise. Apparently both of them 
were promoters, — that is to say, were without sufficient capital them- 
selves, depending upon securing the aid, co-operation, or purchase 
of capitalists. The compétition evidently was bitter and hostile, for 
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the competitors had no communication whatever with each other. 
The complainant was satisfied that he had "the inside track," and 
• was "master of the situation." With this high hope and encourage- 
ment, he sought his capitalist in New York, to obtain the fruition of 
hls efforts. There he unexpectedly meets his rirai in close confér- 
ence with the capitalist Under the advice of this capitalist, he lays 
aside his rivalry, and the competitors become allies, and ail compéti- 
tion between them ceases. The reasons which induced Mm were 
that the antagonism would probably resuit in the defeat of both, or 
that, before the franchise was obtained, it would be loaded with such 
onerous and exacting conditions that no capitalist could be induced 
to put money in the enterprise. The resuit of the advice was the 
contract in question. By this contract complainant and his rival 
joined hands, withdrew ail compétition, agreed to co-operate in secur- 
ing a franchise for a street railway from the municipal authorities of 
Eichmond, and to divide whatever was realized from the enterprise, 
flrst deducting expenses incurred by either aide. They agreed to use, 
80 far as it went, the advantage of complainant's deposit in a Rich- 
mond bank, and the franchise to be asked for was that of the Eich- 
mond Traction Company for the building of an overhead trolley rail- 
way or cable System. Adding thèse words: "Among ourselves, we 
will décide what names are proper to be used in the franchise, and 
the policy we will use in procuring the same." T.he effect of this 
reconciliation of interests was to prevent ail compétition between the 
rival promoters; to shut off, as far as they could, ail possible compé- 
tition from others, which might resuit in the defeat of both; and to 
avoid the imposition of conditions by the municipal authorities, 
which the promoters, and especially capitalists, might consider oner- 
ous and exacting. The circuit court which tried the case wa& of 
the opinion that the contract was against public policy. 
A text writer (Greenhood) states the rule to be this: 

"Any agreement which, In Its objeet or nature, Is calculated to dlmlnlsh com- 
pétition for the obtalnment of a public or quasi public contract to the détri- 
ment of the public or those a\earding the contract Is void." Greenh. Pub. Pol. 
p. 178, Rule 172. 

In Pingry v. Washburn, 1 Aiken, 264, the court held that an agree- 
ment on the part of a corporation to grant to individuals certain 
privilèges in considération that they will withdraw their opposition 
to the passage of a législative act touching the interests of the cor- 
poration is void as against public policy, and prejudicial to correct 
and just législation. 

In Hunter v. Nolf, 71 Pa. St. 282, a contract between two candi 
dates for the office of United States assessor that one should with- 
draw, and, if the other were appointed, they should divide profits, was 
recognized and treated as against public policy, and void. To the 
same effect is Meguire v. Corwine, 101 U. S. 108. 

In Smith v. Applegate, 23 N. J. Law, 352, a note given to a person 
in considération that he withdrew ail opposition to the opening of a 
road was held void for the same reason. 

The suprême court of Massachusetts in Gibbs v. Smith, 115 Mass. 
592, clearly marks the line in an analogous case: 
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"An agceement between ^Wo or more persons that one shall bld for ail npon 
property about to be sold at public auctlon, whlch they désire to purchase to- 
gether, eJtber because they intend to hold It together or afterwards to divlde 
it into such parts as they lûdlvldually wisb to hold, neither desiring the whole, 
or for any similàr honest or reasonable purpose, is légal in Its character, and 
wlU be enforced. But such an agreement, if made for the purpose of prevent- 
ing compétition, and reducing the priée of tbe property to be sold below its falr 
priée, Is agalnst jiublic pollcy, ajid Toid." 

A citation and examination of the rery many cases on this fruitful 
subject would mn this opinion, already too long, into an unreason- 
able length. Any effort which stifles compétition, or prevents a fair 
and reasonable price for property, is against public policy. Espe- 
cially is this the case when the property is a public or quasi public fran- 
chise. In the case at bar there were two bidders before the mu- 
nicipal authorities of Bichmond for the franchise of a street rail- 
way. Naturally and normally that competitor would receive the 
franchise who made the greatest concession for the public welfare. 
The compétition was active. Its tendency was to promote the pub- 
lic interest. It was withdrawn by the coming together of the par- 
ties, who agreed to abandon it for fear that they would neutralize 
each othep, and also for fear that the passage of the franchise in fa- 
vor of one of the two competitors would be loaded with such onerous 
ând exacting conditions that no capitalist could be induced to put 
his money in it. In other words, the compétition would induce 
great and extraordinary concessions for the public good. To pre- 
vent this, it was abandoned. Among themselves they would dé- 
cide what names to be used in procuring the franchise, and the pol- 
icy to be used in procuring it; that is to say, there being but one 
contracter in the field, the promoters themselves could, in the ab- 
sence of compétition, décide to whom the oontract should be awarded, 
and could, in some measure, dictate the terms and concessions to 
be used in procuring the franchise. "The true inquiry is, is it the 
natural tendency of such an agreement to injuriously influence the 
public interests? The rule is that agreements which, in their neces- 
sary opération upon the action of the parties to them, tend to re- 
strain their natural rivalry and compétition, and thus to resuit in 
the disadvantage of the public or third parties, are against the prin- 
ciples of Sound public policy, and are void." Atcheson v. Mallon, 
43 N. Y. 147. The conclusion is not unreasonable that the contract 
was against public policy and void. 

But it isçpntended that, if this be admitted, the complainant is 
still protected by the doctrine laid down in Brooks v. Martin, 2 
Wall. 80, recpgnized in Farley v. Hill, 150 U. S. 576, 14 Sup. Ct. 186, 
and in the dissenting opinion in Burck v. Taylor, 152 U. S. 668, 14 
Sup. Ct. 696; Armstrong v. Bank, 133 U. S. 467, 10 Sup. Ot. 450. 
The principle decided in thèse cases is: 

"When several persons enter into an illégal contract for their own benefit, 
and the Ulegal transaction has been consummated, and the proeeeds of the en- 
terprlse hâve been actually recéived, ànd carried to the crédit of one of such 
parties, so that he can maintain an action therefor without requirlng the ald 
of the illégal transaction to establish his case, he may be entltled to relief." 
McCrary, J., in Ciook v. Sherman, 20 Ped. 170. 

See, also, Jackson v. McLean, 36 Ped. 217. 
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This construction by Judge McCrary is sustained upon examining 
the case of McBlair v. Gibbes, 17 How. 233, wMch is the leading 
case on which this principle dépends. In that case, and in ail the 
quotations cited to support it, the cause of action was not the illégal 
transaction, — the void act, — but a subséquent independent contract 
which the law raised. The différence is between enforcing illégal 
contracta and asserting title to money derived from them. Tenant 
V. EUiott, 1 Bos. & P. 3; Farmer v. Russell, Id. 296; Thomson v. 
Thomson, 7 Ves. 473, — ail cited and approved in McBlair v. Œbbes, 
supra. Sir William Grant, in the case in 7 Ves. 473, clearly states 
the principle. In that case there had been a sale of the command 
of an East India ship to the défendant, This was an illégal trans- 
action. In considération of the sale, he had agreed to pay an an- 
nuity of £200 to the previous commander, from whom he purchased, 
so long as he remained in command. Défendant, after remaining 
in command for some time, retired, and secured the retiring allow- 
ance of £3,540. The bill was flled to get a decree enforcing the con- 
tract, and inresting so much of this as would produce £200 per an- 
num. The objection was made that the contract proTiding for the 
annuity was illégal, and a court of equity would not enforce it. The 
distinguished master of the rolls held the contract illégal. He rec- 
ognized the equity in the f und, if it could be reached by a légal 
agreement, but there was no claim on the money, except through 
the médium of an illégal agreement, which, according to the déter- 
minations, cannot be supported. "How, then," sàys he, "are you to 
get at it except through this agreement? There is nothing collat- 
éral, in respect of which, the agreement being out of the question, 
a collatéral demand arises." In the case at bar the entù-e cause 
of action is on the agreement, which is void through public policy. 
The complainant dépends altogether upon that agreement, and seeks 
to set aside everything that bas been doue, and to enforce the spé- 
cifie performance of that agreement He asks the court "to enforce 
this illégal contract, and requires the aid of the illégal transaction 
to establish bis case." It follows that the contract under considéra- 
tion can neither be enf orced nor made the basis of any relief in a 
court of equity. The manm in pari delicto applies. The court will 
leave the parties to such a contract precisely where it flnds them. 
"Courts cannot be made the handmaids of iniquity." Bank t. Ow- 
ens, 2 Pet. 539. 

It is urged, however, that the complainant, on the very afternoon 
of the day on which the city council gave the franchise, exposed his 
agreement with Shield in a public print. Assuming that this waS 
seen by the members of the council, it cannot avail him. The wrong 
complained of is not that he concealed his contract, but that he made 
the contract; not that he pretended still to seek a franchise, but that 
he sold himself out, and, doing Bo, defeated compétition, shut the 
city council in to but one bidder, depriyed the public of that conten- 
tion among bidders which would protect the public from loss, and 
secure the highest price for the sale of the franchise. This is not 
a case in which a court of equity should interfère, and the decree of 
the circuit court should be afflrmed, without préjudice, however, to 
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àny right which complainant may hâve to seek relief, if any he be 
entitled to, in a court of law. 

Thè CIEOUIT JUSTICE concurred in the resuit, on the ground 
that the remedy of the complainant, if any, was at law. 

In this conclusion, also, SIMONTON, Circuit Judge, concurred. 

BRAWLEY, District Judge. I dissent. Hyer and Shield were 
rival promoters, each seeking from the city council of Bichmond a 
franchise for a street railway on Broad street, and both looked to 
Steiwart, a banker in New York, for the money to carry out the enter- 
prise. Hyer had already obtained a franchise from the council, 
and was asking for some amendments thereto. Stewart, fearing 
that the continued rivalry might resuit in the defeat of both, or in 
the obtaining of a franchise of such nature that capital would not 
embark in it, advised the parties to corne together, and they united 
in an agreement for mutual co-operation, and for an equal division 
of whatever profits were realized. The agreement does not, on ita 
face, bear any of the indicia which mark a dishonest purpose. It 
does not show, nor can it bereasonably inferred, that any sinister^ 
extraneous, or corrupting influences ^ere to be brought to bear 
upon the city council of Richmond to superinduce the granting of 
the franchise, nor is it' alleged that any improper means were to b» 
used to accomplish it, and thus it is clearly distinguished from aJl 
that class of cases where the courts hâve held contracta void as 
reeking with corruption, such as using oflBcial influence for private 
gain, secming public ofiQce for pay, retiring from compétitive candi- 
dacy under agreements to divide fées, securing public contracta 
upon like terms, or bargains for lobbying services to influence légis- 
lation. None of those éléments enter hère, and the sole ground upon 
which the décision rests is that the agreement was calculated ta 
diminish compétition for the obtaining of the franchise. It is not 
contended, nor can it be assumed, that Hyer or Shield, either or 
both, had such control or monopoly of the building of street rail- 
ways that they could, by combination, put up the price, or demand 
an unusual or unreasonable franchise, or embarrass the city of Rich- 
mond, and thus injure or jeopardize the public interest, either by 
their action or nonaction. A rule that might be justly applicable 
to a kind of business which could not be restrained to any extent 
whatever without préjudice to the public interest ought not to be 
arbitrarily extended so as to interfère with that freedom of contract 
which is a fundamental right. The franchise in question was not 
a thing that was put up at public auction, and bound to go to the 
lowest bidder, where a combination to chill the bidding might b& 
held to be in contravention of the public interest. The city council 
of Richmonâ, faithful, as it must be assumed, to its obligations to 
the public, was not bound to give the franchise to this or any other 
combination except upon such terms as it chose to annex, and 
there was no agreement for any corrupting influences to affect ita 
action. An honest co-operation between two parties to effect an 



HYER V. EICHMOND TRACTION CO. 847 

obj,ect which neither could accomplish by itself is not forbidden, 
although, in a sensé, that might tend to lessen compétition. There 
is a compétition that kills, as there is a combination that saves. 
Compétition in itself is not invariably a public beneflt, and, to hold 
a contract Toid because its tendency may be to defeat compétition, 
it must appear that the beneflt to be derived from it is certain and 
substantial, and not theoretical and problematical. The rivalry of 
impecunious promoters in the obtaining of a franchise for an im- 
portant public work requiring large capital for its fulflllment is not 
of such certain advantage to the public that the law should be in- 
voked to prevent its suppression. When such men discover a fleld 
where capital can be profltably employed, and, seeking its aid at the 
same source, are informed that the money necessary to develop it 
can only be obtained upon the condition of theh- joint coopération, 
and they vvoliintarily combine in furtherance of the enterprise, there 
can be no objection to it if it is done honestly and in good faith. 
TJnless such a contract, either on its face or viewed in the light of 
the circumstances surrounding it, clearly discloses the fact that im- 
proper means and influences are to be used to accomplish the desired 
end, it should be sustained. "If there is one thing," says Sir George 
Jessel in a récent case, "which, more than another, public policy rè- 
quires, it is that men of full âge and compétent understanding shall 
hâve the utmost liberty of contracting, and their contracts, when 
entered into freely and voluntarily, shall be held sacred, and shall 
be enforced by courts of justice." Ail presumptions are in favor of 
the legality of contracts; ail reasonable intendments are indulged to 
support them; if capable of a construction that will uphold and 
make them valid, they are not to be held illégal unless the circum- 
stances are so strong and pregnant that no other reasonable conclu- 
sion can be drawn from them, for intention to violate the law is not 
to be presumed. 

The extent to which the doctrine of invalidating contracts of this 
nature may be safely carried is not clearly deflned, and there is no 
immutable standard by which this rule is to be tested. Within it 
are clearly embraced ail cases of fraudulent acts, and ail combina- 
tions having for their object the stifling of fair compétition at bid- 
dings with the design to become purchasers at a price less than the 
fair value of the property, but combinations for mutual convenience, 
with a view to enable parties to do in common what neither could 
do individually and which do not disclose a dishonest purpose, are 
as clearly not within the rule. Courts must détermine each case 
according to its peculiar facts and circumstances, and can only dé- 
termine rightly when those circumstances are considered in their 
relation to the reason and grounds of the rule. In Atcheson v. 
Mallon, 43 N. Y. 147, the case cited in support of the adverse view, 
Justice Fplger says: 

"But a Joint proposai, the resuit of honest co-operatlon, though It tnlght pre- 
vent the rivalry of the parties, and thus lessen compétition, Is not an act for- 
bidden by public poUcy. Joint adventures are allowed. They are public and 
avowed, and not secret. The rlsk, as well as the profit, Is joint, and openly 
assumed. The public may obtaln at least the beneflt of the joint responsibillty 
and of the joint ability to do the service. The public agents know then ail that 
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there Is In the transaction, and can more justly estimate the motives of the 
bidders, and weigh tbe merlts of the bld." 

That Hyer and Shield had made this agreement was no secret. 
The fact was published in the newspapers in Eichmond on the after- 
noon before the city conncil passed the ordinance granting the fran- 
chise, and we hâve no complaint from that city — from the party 
supposed to be injuriously affected — that the suppression of compé- 
tition has indueed the granting of a franchise not duly regardful of 
the public interests. The bill states that it was Hyer's intention to 
lay the whole matter of this agreement before the city council, and 
there is no gronnd for the suspicion that there was any concealment. 
I hâve not tiiought it necessary to consider carefully the eflect upon 
this contract of the rule stated by Lord Cottenham in Sharp v. Tay- 
lor, 2 Phil. Oh. 801, and approved in McBlair v. Gibbes and Brooks v. 
Martin and other cases in this country, although I am inclined to the 
opinion that the doctrine there announced is directly applicable. Hère 
the contract to obtain the francliise which is held to be illégal has 
been consummated, the franchise has been obtained, the aid of the 
court is not sought to enforce it, nor can the franchise be in any man- 
ner affected by what it may do; the transaction alleged to be illégal 
is completed and closed; one of the parties is in possession of ail the 
fruits, and the other seems to me to be entitled to recover in an ap- 
propriate action his share of the realized profits. Public policy re- 
quires that men should perform their contracts, and they ought not 
to be allowed to évade their obligation upon vague and shadowy 
grounds. If this were a proceeding on the part of the city of Eich- 
mond to vacate the charter on the ground that it was obtained by 
any corrui>t practices, or by the suppression of fair compétition, the 
court should lend attentive ear to every suggestion of improper con- 
duct on the part of the promoters; but the judicial conscience should 
not be awakened for the protection of one who seeks to avoid a 
contract of his own seeking on the ground that it was immoral, and 
therefore that he has the right to make off with the swag. Those 
who hâve legitimately invested their brains and capital in this enter- 
prise of public utility should not be harassed by the injunctions and 
other processes which would impede its successful consummation, 
but the plaintiff is, in my opinion, entitled to an accounting and to a 
share of the profits realized by his co-promoter, and the bill, limited 
in its scope to that object, should be retained. 



UNITED STATES v. UTZ et al. 

(Circuit CJourt of Appeals, Third Circuit. Aprll 80, 1897.) 

Contract with Govkrnmbnt— Cartage oi Impobtkd Goods. 

PetitlOners contraeted with the United States to do ail the cartage of 
merchandlse In custody of the government, Imported at New York, from 
the vessel, and from the gênerai order store and warehouse to the public 
store, for two years, at 18 cents per package, exceptlng "sample pack- 
ages," which were to be carted at 1 cent each. Held, that "sample pack- 
ages" waa not Umlted to sample packages containlng nondutlable gocxls. 
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but Included ail sample packages, •whether datlaMe or not. 75 Fed. 648; 
reversed. 
8. Limitation of Actions— Sdits against United States. 

A right of action against the government, under a contract for cartage 
of Imported goods In Its custody, accrues as soon as the money beeomes 
due, without a prior présentation of tlie claim to tlie executive depart- 
ment for aliowance; and hence the slx-years limitation in the act of 
March 3, 1887, beglns to nm from that time, and Is not interrupted by 
Buch présentation of the claim, or while it is under investigation or in 
course of auditing by executive offlcers. 75 Fed. 648, reversed. 

In Error to the Circuit Ck)urt of the "United States for the District 
of New Jersey. 

This was a suit against the United States by William Utz, Thomas 
M. Garrett, and William H. Kirby, to recover a sum of money al- 
leged to be due for cartage of imported goods while in custody of 
the customs oflScers at the port of New York. The circuit court 
entered a judgment for the petitioners (75 Fed. 648), and the United 
States bring error. 

J. Kearney Rice, for the United States. 

Chas. A. Hess, and Henry S. White, for défendants in error. 

Before AOHESON and DALLAS, Circuit Judges, and BUFFING- 
ÎON, District Judge. 

ACHESON, Circuit Judge. This cause is a proceeding under the 
act of congress of March 3, 1887, entitled "An act to provide for the 
bringing of suits against the goyemment of the United States," 
whereby jurisdiction is conferred upon the circuit courts of the Unit- 
ed States, concurrently with the court of claims, to hear and dé- 
termine certain claims against the government of the United States. 
24 Stat. 505. The suit was commenced in the court below on the 
23d day of February, 1895. The daimants, William Utz, Thomas 
M. Garrett, and William H. Kirby, in their pétition, set up as the 
foundation of their claim a wrltten contract, dated January 15, 
1886, entered into by and between the petitioners, as parties of the 
first part, and the United States, as party of the second part, where- 
by it was agreed that the petitioners would do ail the cartage of 
merchandise in the custody of the government at the port of New 
York "from the sixteenth day of January, 1886, up to and including 
the flfteenth day of January, 1888, at the rate of eighteen (18) cents 
per package for ail packages from the importing vessel, and from gên- 
erai order store and warehouse to public store, with the exception 
of sample packages; and that said parties of the flrst part will cart 
ail sample packages from ail points at the rate of one (1) cent per 
package, the said parties of the flrst part paying ail ferriage in- 
curred in carrying out this agreement." The suit was brought for 
the recovery of a balance alleged by the petitioners to be due to 
them from the United States under this contract, the petitioners 
averring that they had carted a large number of packages, upon 
which they were entitled, under the contract, to receive payment 
at the rate of 18 cents per package, but upon which packages they 
had received payment at the rate of only 1 cent per package. The 
court below sustained the claim of the petitioners to the estent of 
80 F.— 54 
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14,501.77, and gave judgment in their favor against the United 
States for that sum. The case is hère upon a writ of error sued out 
by the government. 

Two principal questions are hère involved: First, whether the 
term "sample packages," as used in the contract, covered only such 
pacliages as consisted of nondutiable samples, or whether it also em- 
braced packages consisting of dutiable samples; second, whether 
the claim of the petitioners was barred by the statutory limitation. 

The défendant below submitted to the comt the following propo> 
sition : 

"That as the plaintiffs and petitioners made a.blnding agreement wlth the 
défendant to cart ail sample packages of merehandlse for the sum of one (1) 
cent per package, that no other or greater amount than the said sum of one 
(1) cent per package could be recovered, it belng Immaterial whether the 
sample packages so carted contalned dutiable goods as samples, or samples 
of goods which were free from paying duty to the United States." 

This proposition the court denied; and, in stating its conclusion 
of law, the court, upon the mère assumption that the rate of cartage 
for "sample packages" was flxed so low, because of the lack of 
revenue to the government from such packages, said: 

"It seems qulte dear that the true test of a 'sample' lay In the fact that It 
was unduttable. The mère marking of packages as 'samples' by tfhe shipper 
or others could In no wlse affeet the rlghts of thèse plalntiffs under thls con- 
tract. The crlterlon by which packages were to be classified is to be found 
in the character of goods which they contained, whether they were dutiable 
or nondutiable. For, aU packages carted the plalntiffs were to receive 
elgliteen cents per package, excepting those which were samples, L e. non- 
dutiable. For thèse but one cent was allowed." 

We are not able, however, so to read this contract. We search 
its provisions in vain to flnd any warrant for holding that the cart- 
age of "sample packages," if they contained duty-paying merchan- 
dise, was to be at the rate of eighteen cents per package, and that 
only "sample packages" consisting of nondutiable merchandise were 
to be carted at the «ate of one cent per package. No such distinc- 
tion is expressed or hinted at in the contract. By their agreement 
the parties ûxed the cartage rate of eighteen cents per package for aJl 
packages, "with the exception of sample packages" ; and' then fol- 
lowed the explicit stipulation "that said parties of the lirst part will 
cart ail sample packages from ail points at the rate of one (1) cent 
per package." The contract having thus clearly provided that "ail 
sample packages" should be carted at the rate of one cent per pack- 
age, how can the court, proceeding upon the basis of the contract 
itself, déclare that that rate of compensation was applicable only to 
one particular class of sample packages? To do this would be not 
to construe doubtful language in order to reach the imperfectly ex- 
pressed intention of the parties, but to make a material altération 
in their plain stipulation. The court is not at liberty, upon a mère 
conjecture as to the supposed actuating motive of the parties, to in- 
troduce into their stipulation a qualifying term, anl thus restrict 
the stipulation to dutiable sample packages, when the parties hâve 
said "ail sample packages." We are of the opinion that the court 
below erred in holding that, under this contract, the petitioners 
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were entitled to recover more than one cent per package for the 
cartage of sample packages which contained dutiable merchandise. 
The first section of the said act of March 3, 1887, contains a proviso 
in the words foUowing: 

"Provided, that no suit against the govemment of the United States shall 
be allowed under thls act unless the same shaM hare been brought within six 
years after the right accrued for which the clalm is made." 

This provision, it will be perceived, is jurisdictional. To main- 
tain a suit under the act, it miist be commeneed within six years 
after the alleged right accrued. Hère the petitioners' right of ac- 
tion fully matured in February, 1888. This suit was not brought 
until more than seven yeara after the rights accrued for which the 
claim is made. In the face of the above-quoted proviso, how could 
this suit be entertained when it was brought? 

In sustaining the action, the court below relied upon U. S. v, 
Lippitt, 100 U. S. 663, 669. That case, however, ruled merely that 
the limitation prescribed by the act of March 3, 1863, amendatory 
of the aet establishing the court of daims, does not bar in that 
court a claim referred to it for détermination by the head of an 
executive department under statutory authority, provided it was pre- 
sented for settlement at the proper department within six years 
after it accrued. The suprême court there said: 

"The cases thus transmitted for Judlcial détermination are, In the sensé of 
the act, commeneed against the govemment when the claim is originally pre- 
sented at the department for examination and settlement. Upon their trans- 
fer to the court of claims, they are to be 'proceeded In as other cases pending 
In said court.'" 

There was a like ruling in the case of U. S. v. New York, 160 U. S. 
598, 16 Sup. Ot. 402. The case in hand, however, is not governed 
by thèse décisions, which relaie exclusively to claims transmitted 
by the head of an executive department to the court of claims for 
flnal adjudication. Hère the bringing of suit within six years after 
right accrued was a condition not to be avoided by the claimants. 
tJndoubtedly, the right of action accrued to thèse petitioners as soon 
as the money claimed by them became payable by the terms of 
the contract sued on. To sustain a suit therefor against the gov- 
emment, it was not necessary for the claimants to présent their claim 
to an executive department before suing. Olyde v. U. S., 13 Wall. 
38. 

Now, the petitioners' right having fully accrued in February, 1888, 
the six-years limitation began to run then. The présentation of the 
claim to the treasury department in the year 1893 did not stop the 
running of the statute, nor was the petitioners' right of action sus- 
pended during the investigation of. the claim by the executive of- 
flcers. The forbearance of the claimants to sue was altogether vol- 
nntary on their part, and it is not within the power of the court tn 
relieve them from the conséquence of their failure to comply with 
the condition of the statute. Finn v. U. S., 123 U. S. 227, 283, 8 
Sup. et. 82. We are of opinion that this suit was brought too late, 
and that the court below erred in overruling the défense on that 
ground, set up by the govemment. This conclusion accords with 
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thfe décision of the court of claims in the well-considered case of 
Oarlisle v, U. S., 29 Ot. 01. 414 

We hâve not OTerlooked the finding of the court below that in the 
year 1893, "under and by directions of the secretary of the treasury, 
the said.claim of the pçtitioners was audited by the collector of eus- 
toms at the aaid port of New York at the sum of |4,501^Vioo, and 
that sum was then and there found to be due said petitioners from 
the défendant." It is, however, very certain that the so-called "au- 
dit" by the collector did not partake-of the nature of a judicial déter- 
mination. It was a mère référence of the claim by the treasury de- 
partment to the collector for examination and report. ' The action 
of the collector was merely advisory. His report bound nobody. 
Had it been unfavorable to the petitioners, it would not hâve con- 
cluded tiiem. U. S. v. Harmon, 147 U. S. 268, 13 Sup. Ot. 327. It 
is authoritatively settled that "the action of executive oflBcers in 
matters of account and payment cannot be regarded as a conclusive 
détermination when brought in question in a court of justice." Wis- 
consin Cent. E. Co. v. U. S., 164 U. S. 190, 205, 17 Sup. Ot. 45, 

Nor can we accept the suggestion that the action of the collector 
relieved thèse claimants from the opération of the statutory limita- 
tion. Hère we may appropriately quote the language of the su- 
prême court in Fînn v. U. S., supra: 

"An Indivldual may walve such a défense etther expressly ot by falUng to 
plead the statute; but the government has not expressly or by Implication 
conferred authorlty upon any of Its offlcers to walve the limitation Imposed 
by statute upon sults agalnst the United States In the courts of claims." 

The judgment of the circuit court is reversed, and the cause is 
remanded to that court, with direction to dismiss the pétition. 



tlNITED STATES T. OARLOVITZ et aL 

(Carcult Court of AppeaJs, Flfth arcult. Aprll 20, 1897.) , 

No. 557. 

BviDBNCK— Tranbcript FROM Teeastjkt Defartmbnt Bocks. 

In a suit by the government on the bond of a j)ostmaster to recover a 
balance due ftom hlm, a duly-certlfled transcrlpt of the books of the 
treasury department, showlng the account between such postmaster and 
the United States, Is compétent évidence, and Is suffleient to establish a 
prima facle case, though open to rebuttal. 

Error to the Circuit Court of the United States for the Northern 
District of Plorida, 

J. Emmet Wolfe, for the United States. 

W. A. Blount and A. 0. Blount, for défendant in error. 

Before PABI>EE and McOORMIOK, Circuit Judges, and NEW- 
MAN, District Judge. 

McCOEMICK, Circuit Judge. It appears from the record that 
John Carlovitz was postmaster at Milton, Santa Rosa county, Fia., 
from October 1, 1885, to June 30, 1888, and had given bond as such 
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postmaster, with approved secnrities. On January 6, 1888, the ppst- 
master gênerai made the foUowing order: 

"Order No. 4. 

"Belng satisfled that John Corlovltz, P. M., MUton, Santa Rosa county, Plori- 
da, has made false returns of business at the post office at sald place during 
the perlod from January 1, 1881, to March 31, 1887, In order to Increase hls 
compensation beyond the amount he would Justly hâve been entltled to hâve by 
law: Now, in the exercise of the discrétion confenred by the aet of congress 
entltled 'An act maklng appropriations for the service of the post-office depart- 
ment for the fiscal year ending June 30, 1879, and for other purposes,' ap- 
proved June 17, 1878 (section 1, chapter 259, Supplément to Revlsed Statutes), 
I hereby withhold commissions on the retums aforesald, and allow as com- 
pensation (in place of such commissions and in addition to box rents and com- 
missions on sales of waste paper, twlne, etc.), deemed by me under the drcum- 
stanceB to be reasonable, during the period aforesald, as foUows: From Janu- 
ary Ist, 1881, to March 31, 1883, the rate of $127.50 per quarter, and from 
April 1, 1883, to March 31, 1887, the rate of $152.50 per quarter, and the 
anditor Is requested to adjust hls aceounts accordlngly. 

"[Slgned] Wm. F. Vllas, Poetmaster General." 

In accordance with the request in the f oregoing order, the auditor 
for the post-ofiSce department made up the account of the postmaster 
from October 1, 1885, to the end of the second quarter, June 30, 
1888, showing a balance due the govemment by Ùie postmaster of 
1339.29, which balance was thereafter duly demanded of the post- 
master, and of the several sureties on his bond. The demand not 
being complied with either by the postmaster or his sureties, the 
government instituted this suit to recover the balance due. 

Issue was joined on the défendants' plea of payment. The gov- 
ernment offered in évidence a duly-certifled copy of Order No. 4, 
given above, a statement of account between the government and 
the postmaster from the office of the auditor for the post-office de- 
partment showing the balance claimed, and made the proper proof 
of notice to and demand on the postmaster and the sureties on his 
bond. To the reading of the duly-certifled transcript of the books 
of the United States treasury department showing the post-office 
account between the United States and the said John Oarlovitz, 
postmaster, upon which account the suit was based, the défendants, 
by their attorneys, objected, because sald transcript showed on the 
face thereof that the balance therein stated as due by said Carlovitz 
to the United States was the resuit of an arbitrary readjustment 
of the account of the said Carlovitz as postmaster by the auditor for 
the post-office department in pursuance of an order issued by the 
postmaster gênerai, and that said transcript, in connection with the 
foregoing order of the postmaster gênerai, could not make out a 
prima facie showing of the indebtedness of the said postmaster, 
Carlovitz, to the United States; which objection was sustained by 
the trial judge, and the transcript of the said statement of account 
showing the balance sued for was excluded from the jury. The 
plaintifl rested its case, and the court directed the jury to flnd a ver- 
dict în favor of the défendants, which was doue, and judgment ren- 
dered thereon. The action of the court in excluding the évidence 
offered is assigned as error, and we are of opinion that the assign- 
ment is well taken. Substantially the identical question involved 
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in thig assignment was presented to the suprême court in the case 
of .U. S. V. Dumas, 149 U. S. 278, 13 Sup. Ot. 872, in which that court 
say: 

"As to the competency, merely, of thls évidence, there can be no question, 
for It Is provlded by section 889, Rev. St., that 'In any eirll suit In case of de- 
linquency of any postmaster or contractor, a statement of the account, certl- 
fled as afcresald, shall be admitted In évidence, and the court shall be au- 
thorlzed thereupon to glve judgment and award exécution, subject to the pro- 
visions of law as to proceedlngs In such civil sults.' " 

It is unnecessary for us to review the authorities, which are fully 
cited and sufficiently reviewed by the suprême court in the case just 
cited. As said by Mr. Justice Jackson in the opinion in that case, 
there can be no question as to the competency merely of this évi- 
dence. There is just as little room to question that this évidence, 
standing alone, constitutes a prima facie case that would sustain 
and require a judgment in favor of the government. It is equally 
clear, however, that It constitutes only a prima facie case, and is 
subject to be met by other compétent proof. It follows that the 
judgment of the court below should be reversed, and the cause re- 
manded for further proceedings therein according to law, and it ia 
so ordered. 



RIOHARDSON v. McLJBAN et al. 

(OrcTilt Court of Appeals, Fifth Circuit. May 4, 1897.) 

No. 551 

JOIWT AdVBNTURBS— COTÎTEYAIirCB TO SbCUEB ADVANCKS— REDEMPTION. 

Where one party bas advanced money to another to be used In the pur- 
chase of property for their joint beneflt, and the latter bas taken tltle to 
such property in bis own name, and conveyed it to strangers, as securlty 
for further advances for his own use, the original lender is entltled to re- 
deem such property from the persbns to whom it bas been conveyed, and 
to obtaln a reconveyance from tbem on payment of thelr advances. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Florida. 

George W. Kadford and J. C. Cooper, for appellant. 
J. N. Stripling, for appellees. 

Before FARDEE and McOORMIGK, Circuit Judges, and NEW- 
MA2Î, District Judge. 

McCOEMICK, arcuit Judge. In 1890, Albert L. Eice was prési- 
dent of a projected railroad in Florida, called the "Gainesville, 
Tallahassee & Western Railroad." He and others interested with 
him saw in the New York World a notice stating that Christopher W. 
McLean, of Toledo, Ohio, had just met with great success, and made 
a large amount of money, in building the flrst electric railroad in that 
city. Mr. Eice thereupon opened corrèspondence with Mr. McLean, 
which resulted in the latter visiting Florida in the month of March, 
1890, and entering into business arrangements with the projectors 
of the above-named railroad. Soon thereafter Mr. McLean had 
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negotiations with Mrs, E, J. H. Richardson, of Détroit, Mich., which 
ripened into an agreement evidenced by this mémorandum in writing, 
duly executed by them, respectively: 

"This mémorandum of agreement, made and entered Into between Mrs. 
H. J. H. Klchardson, of Détroit, Mlchigan, and O. W. McLean, of Toledo, Ohio, 
this 30th day of April, 1890, vlz.: Whereas, O. W. McLean Is about to enter 
into a contract to bulld a land-grant rallroad In the state of Florida, from 
Gainesville to Tallahassee, and to such other points as he may think best, or 
to purchase any rallroad now constructed or under construction, and one liun- 
dred thousand dollars Is needed for such purchases, survey, and construction 
before the rallroad can be bonded to continue construction, the said Mrs. 
B. J. H. Eichardson has this day pald O. W. McLean the sum of thlrty thou- 
sand dollars on account of this agreement, and hereby authorlzes C. W. Mc- 
Lean to use this flrst thlrty thousand dollars to buy phosphate, tlmber, and 
other lands, lots, town sites, or to obtaln option on same, and to use this 
money, uslng his own discrétion In Investlng this money as he may désire, 
hoping thereby to receive some portion of the hundred thousand dollars needed 
to prépare rallroad for bondlng. O. W. McLean does hereby agrée to obtaln 
life Insurance on his life for the benefit of Mrs. B. J. H. Eichardson, to cover 
wbatever amount Is pald by her to him, In order that, In case of his death, 
she wlU be able promptly to secure amount of money or moneys so advaneed 
by her, as much dépends on the life of O. W. McLean to brlng this matter to 
its fuliness. It is further understood and agreed that the net profits made 
in ail and each transaction mentioned In this agreement are to be divided 
equally, share and share alike, between Mrs. B. j. H. Eichardson and C W. 
McLean, Mrs. Elchaïdson furnisblng the money mentioned in this agree- 
ment, O. W. McLean belng responslble for one-half the amount advaneed by 
Mrs. B. J. H. Eichardson." 

Some difQculty arose with the minority stockholders in the Florida 
railroad project, attended with litigation and delay, pending which 
McLean directed his attention to dealing in phosphate lands, of 
which then and later he acquired considérable quantities, taking title 
in his own name, generally without alluding to any other bénéficiai 
ownership, but in a few instances taking the title to himself as 
trustée, without any further déclaration of the trust When matters 
had progressed for something more than a year, further negotiations 
between McLean and Eichardson ripened into a second agreement, 
eyidenced by a written mémorandum duly executed by them, as fol- 
lows: 

"Whereas, in the month of Aprll, 1890, O. W. McLean, of Toledo, Ohio, and 
Mrs. E. J. H. Eichardson, of Détroit, Mlchigan, entered into an agreement 
or partnershlp, wherein Mrs. B. J. H. Eichardson was to furnlsh money for 
buying phosphate, tlmber, and other lands, town and dty lots; buy, seU, or 
lease railroads, or bulld them In or out of the state of Florida; sell or operate 
rallroads, or mine phosphate, or to form phosphate companles, one or more; 
buy and sell real estate and other propertles In Ohio, Florida, or other states: 
It is understood and agreed that both are to share, and share alike, in ail 
profits, whether In money, stocks, or bonds, land, city and town lots (whether 
they may prove to be phosphate or minerai lands or not), railroad lands or 
terminais, or Interests In harbors or seaports; also the Eed Sulphur Sprlng 
near Old Town, on the Suwannee river. In the county of Lafayette, state of 
Florida; in faet, to share, and share alike. In the net proceeds of ail busi- 
ness by C. W. McLean for five years from the date of this Instrument. The 
eald Mrs. B. J. H. Eichardson havlrig contributed fifty thousand dollars in 
cash at varions tlmes, for which O. W. McLean has glven his recelpts, and 
has loaned to the company or co-partnership, at various times, stock in the 
Dlamon-a Match Company, of Chicago, which stock is to be returned to the 
eald Mrs. Eichardson as soon as it can be sately done, and wlU not crlpple 
the opérations of said McLean, said C. W. McLean has placed lu the hands 
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Of Lobdell, Farwell & Oo., of Chicago, Illinois, slxty thousand dollars, par 
Value, for whlch recelpts hâve been glven, on whlch he has borrowed sixty 
thousand dollars, and hàs also recelved fifty-four thousand dollars, par value, 
and this day, 8th of July, forty-two thousand more of said stock, via.: 
560,000 In Lobdell, Farwell & Co., Chicago, IlL 

64,000 

42,000 



$156,000, par value, 

^O. W. McLean stlU having flfty-four thousand on hand, and forty-two thIs 
day dellvered to him; O. W. Mcl«an having obtained a temporary Iban on 
elghteen thousand dollars of sald flfty-four thousand, of ten thousand five hun- 
dred dollars, whlch" sald Mrs. Rlchardson recelved thls 8th day of July, 1891, 
the receipt of which Is hereby acknowledged. The sald O. W. McLean Is 
to obtain a loan as soon as possible for'twelve thousand dollars, whlch, when 
done, Mrs. Rlchardson Is to deliver sald G. W. McLean the further sum of 
flfty-Slx thousand (par value) of Diamond Match stock, and said McLean to 
remit said Mrs. Elchardson the further sum of thirty thousand dollars. The 
remalnder of the stock to be usèd by sald McLean as he thinks best, for the 
mutual advantage of both parties, and to be retumed when It can be donë 
without Injury to the 'enterprises on hand by C. W. McLean. It Is further 
agreed by C. W. McLean that, as soon as the certificate of stock Is Issued in 
the Gulf Stream Phosphate Company, of Florida, the company wlU send or 
deliver to sald Mrs. Rlchafdson four hundred thousand dollars of said stock, 
and also same out of Construction Company stock; also elght hundred thou- 
sand dollars of the stock of the Florida, Georgia & Western Rallroad. AH the 
above stocks are full pald and nonassessable. The above stocks ail to be 
dellvered to said Mrs. Rlchardson as soon as engraved, signed, and sealed. 
It is further agreed by C. W. McLean that in case of the death of said 0. W. 
McLean, and any loss should be sustalned by Mrs. Rlchardson in conséquence 
of death or otherwlse, that the Interest of sald C. W. McLean in the above 
properties and stocks shall be sold as soon as possible, without sacrifice, to 
pay said B. J. H. Rlchardson In full, wlth interest. It Is further agreed that, 
wben Mrs. E. J. H. Rlchardson desires to sell the Diamond Match stock 
pledged for our mutual interests, she Is empowered to take up said stock at 
any tlme she thinks best to do so. It is further agreed that, in case of death 
of either party, the business is to be carrled on for the benefit of whom It 
may concern for the full term of five years. C. W. McLean. 

"Détroit, Mlch., July 8th, '91. E. J. H. Rlchardson." 

About December 1, 1891, the enterprises as conducted by McLean 
began to need urgently further funds than he had in hand. Mrs. 
Richardson had advanced ail the capital she conveniently could, or, 
at least, was willing to put into the enterprises, and McLean had to 
look to other sources for raising money to save from forfeiture and 
from seizure of creditors the property already acquired. About 
December 12, 1891, he began getting money from Nathan C. Pond. 
Mrs. Bichiàrdson began to be restless under her disappointment in 
not getting the promised and expected returns from her investments 
with McLean, and still further negotiations were had between the 
partners, the resuit of which is expressed in a third written mémo- 
randum, in the foUowing terms: 

"It Is understood by and between Mrs. B. J. H. Richardson and O. W. 
McLean that Mrs. Richai-dson redeed to him property purchased of him in 
November last, he returning the mortgages canceled, in what Is known as the 
'Glassboro Addition,' In Toledo, Ohlo, and to free her In the purchase of the 
Windsor Hôtel of Mary Wolf Van Hamm, provided she (Mrs. Rlchardson) 
sign release herself . C. W. McLean is to go on with the construction of the 
Florida, Georgia & Western Rallroad, laying ten miles of track, grading and 
tleing forty miles, In order to seçure the flrst land grant, and to do thls as 
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soon as possible on or before tour months. Sald McLean to renew notes wlth 
lyobdell, Fanvell & Oo., on Diamond Match stock, par vulue of stock belng 
$212,000, until It la retumed to her. It Is further understood and agreed that 
Mrs. Klchardson is to bave one-half of the stock in the Florida, Geôrgia & 
Western Kailroad, half the stock in the Interstate Land Construction Com- 
pany, and one-half the stock in the Gulf Stream Phosphate Company,— ail of 
the State of Florida. She already having two-fiftbs of the stock of the rall- 
road and two-flfths of the stock of the Interstate Land Construction Com- 
pany, she therefore is to receive one-tenth more in each of thèse companies. 
In the Gulf Stream Phosphate. Company she hâsnot recelved any, but is to 
receive one-half. Thèse stocks are to be Issued to her just as soon aâ the 
companies Can be reorganized, and ho deWy beyond the necessary delay of 
doing this. It Is further understood and agreed that sald Mrs. Richardson 
is in no way to Interfère with my opérations, or this contract is nuU and void. 
It is further agreed that I, O. W. McLean, agrée to deed the phosphate lands 
that stand in my name at this date to the Gulf Stream Phosphate Company 
as aoon as organlzed, without any unnecessary delay." 

McLean coutinoed from time to time to get money from Nattian G. 
Pond, to whom he transferred, December 14, 1891, two policies of in- 
surance on McLean's life; and on April 2, 1892, he deeded to Louis 
K, Pond, the son of Nathan C. Pond, a considérable amount of the 
Florida liEinds theretofore acquired. The policies of Insurance and 
the lands deeded to Louis K. Pond were subsequently conveyed to 
Sarah E: Pond, who was the wif e of Nathan C. Pond, and the mother 
of Louis K. Pond. In connection with the Florida enterprises, Mc- 
Lean had dealings with James M. Mayo, Sidney L WaiJes, and John 
C. Daves. 

On March 27, 1893, the complainant, E. Jennie H. Kichardson, ex- 
hibited her bill against Christopher W. McLean, Nathan C. Pond, 
Louis K. Pond, Sarah E. Pond, James M. Mayo, Sidney I. Wailes, and 
John C. Daves. To this bill, only Nathan O. Pond, Sarah E. Pond, 
and Louis K. Pond answered. They filed a joint and several answer. 
The issues as to ail the other défendants were found in favor of the 
complainant by the decree of the circuit court, and there is no com- 
plaint of So much of that decree. In référence to the défendants 
who answered, the bill charges as follows: 

"That the sald défendant McLean, In violation of sald agreements with your 
said oratrlx, and in violation of his sald trust, has purported to convey or 
mortgage to the défendants Louis K. Pond or Sarah E. Pond certain portions 
of said trust lands above mentioned, purchased as aforesaid with the funds 
of yo.ur oratrlx, or with funds procured by said McLean upon her stocks as 
collatéral, as aforesaid. Said portions of said lands so conveyed or mort- 
gaged to said défendants Louis K. Pond or Sarah B. Pond, or one of them, 
are described as follows, to wit: • • •. That your oratrix charges and 
allèges that the said transaction between the said McLean and the said Ponds 
was a loan from the said Ponds, or one of them, or from one Nathan 0. Pond 
to the said McLean, the exact amount of which your oratrix eannot state 
without discovery from the said défendants; but she charges and allèges Ihat 
the same was not more than the sum of twenty thousand dollars, and the 
défendants ohould be required to make discovery of the true amount so paid 
by the said Ponds, or either of them, to said McLean. Your oratrix further 
charges and allèges that any deed or deeds executed by the said défendant 
McLean to the sald Louis K. Pond, or to the said Sarah E. Pond, were In- 
tended to seeure the repayment of a loan of money made by the sald Ponds, 
or one of them, or Nathan C. Pond, to the sald McLean; and any such deed or 
deeds are. In law and equlty, mortgages subject to rédemption, and do not 
convey to the sald Ponds, or either of them, the complète tltle in fee in and 
to sald lands described in sald deed or deeds. That at the same time that 
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the sald mortgages, deed, or deeds were executed by saîd défendant McLean 
to sald défendants Ponds, and at the same time that the said money, if any, 
was paid by the sald défendants Ponds to the sald défendant McLean, they 
or Nathan O. Pond obtalned from hlm, and he assigned to them, or one of 
them, certain pollcles of Insurance upon hls llfe, as addltional securlty to 
secure the repayment to them, or one of them, of the money so advanced 
by them, the sald Ponds, to hlm; thus evldenclng that the true nature of the 
transaction between the sald Ponds and the sald McLean was a loan of 
money by them to hlm, for whlch he was givlng them securlty upon sald lands 
and upon sald llfe Insurance." 

The prayer of the bill, as against the défendants Pond, is as fol- 
lows: 

"That an accountlng be had of what amount, If any, was pald or advanced 
by défendants Louis K. Pond or Sarah B. Pond or Nathan C. Pond to the 
défendait McLean, and that the deed or deeds from the sald McLean to sald 
défendants Ponds or elth» of them, be decreed to be mortgages, and they 
be decrçed to hold the tltle to, sald property In trust for your oratrix. In place 
and stead of said McLean, as trustée, or on payment to them by your oratrix 
of the amounts found pald by them to the défendant McLean; that they be 
decreed to convey and transfer to your oratrix the tltle to sald lands so con- 
veyed to them by défendant McLean, and to assign and transfer to your 
oratrix any and ail Insurance pollcles upon the llfe of sald McLean, or othef 
securltles transferred to them by sald défendant McLean." 

On the issues joined between the complainant and the défendants 
Pond, the circuit court decreed as follows: 

"It is further ordered, adjudged, and decreed that the deeds from tbe sald 
défendant McLean to défendant Louis K. Pond * • » were. In efCect, 
mortgages only upon sald lands, glven to secure the défendant Nathan C. 
Pond for moneys advanced to said défendant McLean by said défendant 
Nathan C. Pond, prlor to the 24th day of May, 1892, for the purpose of carry- 
Ing on the enterprlses mentioned In the contracts (Bxhlbits A, B, and C) 
between sald complainant and sald défendant McLean; and that sald Louis K. 
Pond held sald mortgages for and on account of moneys loaned and obliga- 
tions incurred by said défendant Nathan 0. Pond and Louis K. Pond, with- 
out any personal Interest, rlght, or tltle thereto in sald Louis K. Pond, ex- 
cept as af oresald. • • • It is further ordered, adjudged, and decreed that 
this cause be referred to Francis P. Fleming as a spécial master in chancery, 
for the purpose of talilng proofs, and statlng the account, of the amount of 
such advances and loans and obligations made by said Nathan O. Pond and 
Louis K. Pond to the défendant Ohristopher W. McLean, prlor to the 24tH 
day of May, 1892, for the purpose of carrylng on the enterprises embraced In 
the contracts (Exhiblts A, B, and C) between complainant and said défendant 
McLean above mentioned, and taxes on sald lands; and that, in taking sald 
account, the sald master shall deduct from the amount of any such advances 
the sum of $10,000, received by the sald défendants Ponds, or either of them, 
from the surrender of two certain llfe Insurance pôlicies held by them upon 
the llfe of sald Ohristopher W. McLean, as securlty for said advances [wltb 
directions as to allowlng interest]." 

The master took testimony, and stated the account, as required by 
the référence, and, by his report, showed a balance due Nathan C. 
Pond, or his assigns, on Pebruary 3, 1896, of $35,877.83, which, with 
interest up to the date of the decree, July 28, 1896, amounted to 
$36,924.27, in addition to which an amount of $657.43, for taxes paid 
by Sarah E. Pond, and interest thereon to date of the final decree, 
were found by the final decree to be a charge on the lands in question, 
which lands, it was adjudged, should be reconveyed by said Nathan 
C. Pond, Louis K. Pond, and Sarah E. Pond to the complainant upon 
her payment of the charges above ûxed, or, in the event of such pay- 
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ment being made, and the failure to convey, the decree was to operate 
with the same force and eiïect as such conveyance; "and, upon the 
failure to make such payment within six months, said right of ré- 
demption shall be considered forfeited." 

As we construe the record in this case, the interlocutory decree 
entered April 15, 1895, found every issue made by the complainant's 
bill in favor of the complainant, and a careful examination of the 
testimony satisfles us that the directions given by the judge of the 
circuit court to the spécial master for stating the account were such 
as the case required, and appear to hâve been satisfactory at the time 
to ail the parties, or at least were acquîesced in by ail. Thereafter 
a large amount of proof was taken before the master. Much of it 
received by the master, subject to objections made at the time by 
counsel for the défendants, was impertinent to the investigation the 
master was charged to make, and was doubtless disregarded, as it 
should hâve been, by the judge of the circuit court when he came 
to act upon the complainant's exceptions to the master's reports. 
After a laborious and careful examination of the record in this case, 
we flnd nothing that would justify us in coming to a différent con- 
clusion than that expressed in the decree appealed from. It appears 
to us to be a case presenting only questions of fact. There seems to 
be no dispute between the parties (and there could hardly be) as to 
the law applicable to the case made by the bill and answer and proof. 
The decree of the circuit court, therefore, is affirmed. 



OITY NAT. BANK OF QTJANAH, TEX., v. CEBMIOAL NAT. BANK OF 

ST. IX>UIS, MO. 

(Carcult Court of Appeals, Flfth Circuit. May 11, 189T.) 

No. 522. 

Banks and Bankikg — Borbowing bt Cashibb— Liabilitt ov Bank. 

The casUer of the Q. Bank, who. In addition to hls usual powers as 
such, was allowed by the offlcers to hâve fuU eontrol of Its business, ap- 
plled to a bank In another clty for accommodation, sendlng to the latter 
bank what purported to be the signatures of the ofBcers of the Q. Bank 
and a resolution of Its directors authorlzing hlm to borrow money and rè- 
41scount paper. Thereafter loans were made to the Q. Bank on its notes, 
slgned by the cashier in its name. It was customary for banks In the 
région where the Q. Bank was loeated to borrow at certain seasons, and 
everythlng eonnected with the transaction was apparently done in the 
usual and regular course of business. Held, that the Q. Bank was Ilable 
on the notes signed by the cashier, though it afterwards appeared that the 
signatures of the offlcers and the résolutions sent by him to the lendlng bank 
were forgerles, and the proceeds of the loans were used by him for his own 
beneflt. 

Error to the Circuit Court of the United States for the Northern 
District of Texas. 

Duncan G. Smith, for plaintiff in error. 
J. E. Gilbert, for défendant in error. 

Before PAEDEE and McOORMICK, Circuit Judges, and NEW- 
5fAN, District Judge. 



860 ;80 FEDERAL REPORTER. 

NEWlIAiT, District Jndge. In tbia suit by the Chemical National 
Bank of St, Louis, Mo., against the Cîty National Bank of Quanah, 
Tex., the plaintiff by its pétition sought to recover against défendant 
on certain promissory notes executed by the défendant bank through 
its cashier, William F. Brice. There was aiso an account in the 
pétition for money loaned, covering the same transaction as that 
embodied in the notes. The City National Bank defended on the 
ground that the action of Brice waS not its action, and that it never 
made the loans or executed the notes, and that ihe transaction by 
Brice was for his personal beneflt, and did not inure to the beneflt 
of the bank in any way. The record discloses the fact, which is 
undisputed, that JBrice was the cashier of the City National Bank, 
and that in 1894 he applied to the cashier of the Chemical Bank 
for accommodations, proposing to keep a balance in the Chemical 
Bank, and to send it the collections in St. Louis of the City National 
Bank. Brice also sent to the Chemical National Bank, to be used for 
comparisoQ, what he represented to be, and what pttrported to be, 
thé signatures of the offlcers of the City Bank; also what purported 
to be a resolution of the directors of the City Bank, authorizing him 
as cashier to borrow from time to time, and to rediscount with the 
Chemical Bank, the whole or any part of $10,000, and to deposit as 
collatéral paper made by the customers of the City National Bank. 
The correspondence resulted in an agreement between the cashiers 
of the two banks, and on August 27, 1894, a note for $5,000 was sent 
by Brice to the Chemical Bank. This note was signed "City National 
Bank, by William F. Brice, Cashier," with the seal of the bank af- 
fixed. Certain collatéral, amounting to |7,640, consisting of what 
purported to be notes payable to the City Bank, was forwaïded with 
this note. Subsequently a note similarly signed was made on Sep- 
tember 27, 1894, for a like amount, with which collatéral, or what 
purported to be collatéral, amounting to over $8,000, was placed. 
The proceeds of thèse notes, when discounted by the Chemical Bank, 
were placed to the crédit of the City Bank, but unquestionably a 
large proportion of the amount was used by Brice for his individual 
beneflt. Soon after thèse transactions 3,000 silver dollars were sent 
by the Chemical Bank, on a telegram requesting the same, signed 
"City National Bank," and this silver, according to the évidence, 
went into the vaults of the City Bank. There was considérable évi- 
dence in the case, but it need not be set out in détail, as the above 
statement embraces the material facts necessary to an understand- 
ing of the issues involved. The court directed a verdict, under ail 
the évidence in the case, for the plaintiff, and the question presented 
is, was this action of the court right? 

Not only did Brice, the cashier of the City Bank, hâve the nsual 
powers of a cashier, — of gênerai management of the bank's business 
as to loans, rediscounts, etc., — but the testimony of the président 
shows that the actual management of the City Bank was left almost 
entirely tq Brice after April 2, 1894. Brice seems to hâve beenleft 
by the président and directors of the bank, in connection with his 
son, as assistant cashier, in full control of the bank's business. The 
letters written by Brice in référence to loans from the Chemical 
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Bank, and ail the correspondence, were on the regular letter paper, 
and 80 was what purported to be a copy of a resolution of the direct- 
ors authorizing the loan. There was printed on ail the paper so nsed 
this heading: 

The City National Bank. Capital $100,000. 

6. S. Wlilte, Pnesident J. W. Golston, Vice Président 

Wm. F. Briee, CasMer. B. H. Brlce, Asst. Oashler. 

Quanah, Texas. 

While it appears to be true that the signature of the président, 
though a good imitation of his genuine signature, was a forgery, and 
while whaCt purported to be a resolution of the board of directors 
was also a forgery, there was nothing whatever to excite the suspi- 
cion of the oflQcials of the Chemical Bank as to their genuineness. 
The action of Brice was within the gênerai scope of his duties as 
cashier of the bank, and there was nothing whatever in it calculated 
even to arouse inquiry as to Brice's honesty, and as to the transac- 
tion being made in good faith on behalf of the City Bank. 

Any authority that may be found to the efféct that rediscounting 
the bank's paper does not corne within the scope of the powers crf 
the cashier of a bank would not be applicable to the facts hère. 
There is évidence in this case to show that it was customary for sim- 
ilar banks in Texas, during certain seasons, to borrow money in 
this way. Considering the amount and character of thèse loans, 
and the whole nature of the transaction with the Chemical Bank, 
there was nothing done, as it appeared to the Chemical Bank, that 
Brice could not legally and properly do. The cases of Western Nat. 
Bank v, Armstrong, 152 U. S. 346, 14 8up. Ct. 572, and Chemical 
Nat. Bank v. Armstrong, 13 C. 0. A. 47, 65 Fed. 573, are not appli- 
cable, on their facta, to this case. The character and amount of 
the loans, and the manner in which they were made in both of thèse 
cases, were such as might well hâve raised suspicion as to the regu- 
larity and bona flde character of the transaction. In this case tiie 
negotiations and ail the correspondence were such as might well 
lead the offlcers of the Chemical Bank to believe that Brice was act- 
ing on f ull authority, with perf ect good faith and honest intention. The 
transaction with the Chemical Bank being, as we hâve stated, within 
the gênerai scope of the duties of a bank cashier, and Brice having 
been placed by the authorities of the City Bank in a position and 
aSEorded facilities to enable him to make thèse loans as its repré- 
sentative, we do not see how the court could hâve done otherwise 
than direct a verdict, as it did, in favor of the plaintiflE on thèse notes. 
A sentence or two from leading authorities will indicate, without 
multiplying citations, the law we think applicable to this case: "The 
cashier is the executive .oflQcer through whom the whole flnanciaJ 
opérations of the bank are conducted." Merchants' Bank v, State 
Bank, 10 Wall. 604. "The cashier has inhérent power to borrow 
money in the regular course of the business of the bank, and may 
secure the loan by note or pledge of the bank's property." Morse, 
Banks, § 160. See, also, Mor. Priv. Corp. §§ 539, 597. 

The flrst spécification of error is that the court erred in admitting 
in évidence the notes executed by Brice as cashier of the City Bank 
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to the Chemical Bank, without proof of exécution, notwithstanding 
the plea of non est factum. They were admitted on an admission 
by défendant that Brice, who signed them, was the cashier of the 
défendant bank, that the same were in bis handwriting, and that 
the seal affixed was the genuine seal of the bank. There was no 
error in this. 

The second spécification of error is that the court erred in admit- 
ting in évidence what purported to be a copy of the resolution of the 
board of directors authorizing Brice to make thèse loans. There 
seems to hâve been no question but that Brice placed this paper, 
containing what purported to be the action of the board of directors, 
with the Chemical Bank, in connection with the loan transaction; 
and we think the paper was properly admitted, its weight and value 
as évidence to be afterwards determined. 

The third spécification of error is that the court erred in refusing 
to instruct the jury to return a verdict for the défendant. In this 
the court was clearly right. 

The fourth assignment of error is that the court erred in instruct- 
ing the jury to return a verdict for the plaintiff. We think, on the 
whole case before the court, for the reasons we hâve heretof ore 
given, that this instruction to return a verdict for the plaintiff was 
right. 

The court having correctly directed a verdict for the plaintiff, the 
judgment based thereon should be aflEirmed; and it is so ordered. 



BKADLBT FERTILIZER OO. v. PAOB et al. 

(Circuit Court of Appeals, Flfth Circuit May 4, 1887.) 

No. 653. 

1. ASSIGNMBNTS FOR BbNEFIT OP CbBDITOBS— ForM OF CONVETANCB— PaRTHBH- 

SHIP Intbrest. 

A conveyance of "ail goods, chattels, stock, promissory notes, debts, elalms, 
judgments, property, and efCects of every description," Is sufflclent to con- 
vey the grantor's interest In a partnership of which be la a member, so 
as to conform to the law of Florida, requlring an assignment for the beneflt 
of creditors to convey ail the asslgnor's property of every description. 

2. Samb— Assignée' s Bond. 

A bond, executed by the principal, who becomes Uable for the full 
amount, and by eeveral sureties, who become liable In smaller sums aggre- 
gating the whole amount of the bond, is a good and sufficient bond for au 
assignée for the beneflt of creditors under the statute of Florida, 
8. Same— Rbcobding dp Dbkd— Partnership Lands. 

An assignment for the beneflt of the creditors of an Indivldual need not 
be recorded in the county where land owned-by a Érm of which he Is a 
member Is sltuated, though such assignment carries hls Interest in the flrm. 
4. Samb— Grantees in Debd. 

A conveyance to an assignée for the beneât of creditors Is pix)perly made 
to him and hls successors and asslgns, and not to hlm and hls heirs. 
6. DkÈds — Dklivbht. 

A deed properly delivered is not Invalld because the attestation clause 
recites that it was signed and sealed only, without reciting that it waa 
delivered. 



BRADLEY i'EBTILIZEB CO. V. PACE. 863 

In Error to the Circuit Court of the United States for the Southern 
District of Florida. 

J. 0. Cooper, for plaintiffs in error. 

E. K. Poster and Geo. M. Robbins, for défendants in error. 

Before PAEDEE and McCOIMICK, Circuit Judges, ajid NEW- 
MAIKT, IMstrict Judge. 

NEWMAN, District Judge. As thèse two cases involve the same 
subject-matter, they were, by consent of parties, submitted on one 
record. The Bradley Fertilizer Company, having a judgment against 
John E. Pace, procured summonses of garnishment to be issued, one 
directed to Thomas E, Wiison, and the other to William M. Brown. 
The purpose of the garnishment was to test the validity of assign- 
ments made by Pace to Wiison on January 1, 1895, and by John E. 
Pace and Arthur J. Doyle, partners under liie flrm name of Pace 
& Doyle, to William M. Brown on January 3, 1895. Both garnishees 
answered, denying indebtedness in any way to Pace, or that they had 
in possession any goods, chattels, crédits, or effects of said Pace. 
Thèse answeirs were traversed by the plaintiff, and the issue raised 
thereon was, by stipulation of the parties, submitted to the court for 
trial and détermination without a jury; the court to make spécial 
flndings of law and fact in the case. The court made various flndings 
of fact, several flndings of mixed questions of law and fact, and also 
flndings of law; and, as a flnal conclusion of law and fact in both 
cases, the court found for the défendant and garnishees, and judg- 
ment was rendered accordingly. 

Thèse assignments were attacked in several particulars as being 
invalid under the Florida law. We shall notice those grounds only 
upon which the greater stress was laid for the plaintiffs below 
(plaintiffs in error hère). It is urged that the assignment from 
Pace to Wiison did not convey to the assignée the interest of Pace in 
the flrm of Pace & Doyle; that is, any interest after payment of 
partnership debts. By the statute of Florida (Eev. St §§ 2307, 2308), 
ail the assignee's property, of every description, must be embraced 
in the assignment. The language of the assignment from Pace to 
Wiison, so far as material hère, after describing specifically certain 
property, is as f oUows : 

"Also, âll goods, chattels, stock, promissory notes, debts, claims, Judgments, 
property, and effects of every description, belonging to the party of the flrst 
part, wherever the same may be, except such property as Is' exempt by law 
from levy and sale under an exécution under the law of Florida." 

This is broad enough and sufScient to convey to Wiison, as as- 
signée, Pace's individual property, and also his interest in the partner- 
ship property of every kind. 

It is further urged that the bond executed by Wiison was not a 
good and sufflcient bond, and was not properly approved. The prin- 
cipal reason urged against the suflficiency of the bond is that the sure- 
ties thereto did not each become liable for the fuU amount of the 
bond. The bond was in the sum of |50,000; Wiison, as principal, 
obligating himself for the full amount of the bond, and 10 sureties for 
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I5>0<)ft-each, one for $1^500, and one for $1,000, making the total 
amount for which the sureties became liable $52,500. The court 
found, as matter of law, that this bond, although made up as above 
stated, was sufficient under the law of Florida requiring assignées to 
give bond. The Florida law on the subject (Eev. St. § 2310) requires 
that thé "assignée shall give bond approved by the clerk of the 
coanty where the assigner lives • * • and payable to the gov- 
ernor of Florida, in double the value of the property assigned." We 
agrée with the court below that tliis was a good bond, and that it 
complied with the law. 

Some question is made under the language of the statute requiring 
the bond to be filed "immediately." The assignment was dated Janu- 
ary Ist, and the bond January 4th. The assignment was not flled in 
the çl^rk's office until January 4th, and the oath of Pace required by 
the statute was made on the 4th of January. So it seems that the 
assignaient was really being made during three or four days, and ail 
of the papers necessary seem to hâve been made during that period, 

We are satisfled, also, with the flnding of the court that the assign- 
ment from Pace to Wilson was properly recorded. We see no 
necessity for the record of Pace's individual deed in Brevard county. 
While we hold that the effect of the deed was to convey Pace's inter- 
est in the partnership property, after paying the partnership debts, 
it was such a contingent interest as would not reqnire the record of 
the deed in the county where the partnership assets were situated. 
The title to the real estate was in the firm, and Pace's individual 
right was in what Pace & Doyle's assignée might hâve left after pay- 
ing partnership debts. 

The deed from Pace to Wilson is made to Wilson, "his successora 
and assigns" ; and it is claimed that the word "heirs" should hâve 
been used, and, as it does not appear, that the entire estate in 
Pace's reaJ estate was not conveyed. On the contrary, we think it 
uses the proper language. A conveyance to an assignée for the 
benefit of creditors, "his successors and assigns," is in the proper 
form. 

It is also claimed that because the deed from Pace to Wilson, ac- 
cording to its language, was "signed and sealed," but was not "deliv- 
ered," in the présence of the attesting witnesses, that the same is 
invalid. No question is raised but that, as a matter of fact, the deed 
was delivered. The assignée accepted the trust, and went into pos- 
session of the property. We think this objection equally.untenable. 

Thèse are the only objections we care to notice. He other ques- 
tions raised are such that, in vlew of the flndings of fact and law by 
the court below, need not be especially mentioned. Thèse two 
deeds, the one from Pace to Wilson, and from Pace & Doyle to 
Brown, seem to hâve been, in effect, one transaction. At least, they 
aim at a common purpose. It is not seriously contended that to- 
gether they do not conVey ail the property of the parties. They con- 
vey the individual property of Pace, and the partnership property, to 
ail the creditors alike, containing no préférences. For this reason 
the assignments should be favored and upheld, if possible. 

Counsel for plaintiffs in error urged that the case of Williams v. 
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Grocker, decided by the suprême court of Rorida in 1895, and report- 
ed in 18 South. 52, is favorable to them on some of the questions flrst 
mentioned. We do not see that it aiïects the précise questions in- 
volved hère. It does hold, however, that the purpose of the assign- 
ment law of Florida was to prohibit partial assignments for the 
beneât of creditors, and prohibit therein the préféraient of one crédit- 
er over another. Such we will also consider the purpose of this 
assignment law, and we think that purpose was carried into effect by 
the assignments before us in this case. Considering the grounds of 
objection to thèse assignments, therefore, either separately, or taking 
the whole transaction together, we think that the court below waa 
right in finding in favor of the garnishees on the issues made,- and the 
judgment of the court below is accordingly afiQrmed. 



PEIEOE V. KIIiB. 

(Circuit Court of Appeals, Seventh Circuit May 31, 1897.) 

No. 348. 

1. Mastkk and Servant — Negliqekcb — Presumptions. 

As between master and servant, proof of the occurrence of an accident 
raises no presumptlon of négligence. If the clrcumstances speak the négli- 
gence of the master, and that can be deduced therefrom as a natural and 
reasonable Inference, the duty of explanation is cast upon him, but proof 
to warrant such Inference must bt brought forward by him who charges 
the négligence, and it cannot be establlshed by conjectvire oir spéculation, 
or drawn from a presumption. 

2. Same— Sape ArPLiANCBs— Dieectinq Vebdict. 

Where the only évidence of négligence as the cause of an accident Is the 
fact that a rope broke, and it is clearly shown that the rope was of a size 
and quality sufiBcient for the work In which It was used, that there was nô 
sign of wear or defect in it, and that the break was a firesh one, it is error to 
refuse to direct a verdict for the défendant, who is charged with négligence 
In furnishlng an improper or inadéquate rope. 

In Error to the Circuit Court of the United States for the Southern 
District of Hlinois. 

This action was brought by Robert Klle, adminlstrator of the estate of Bli 
M. Davis, deceased, défendant in error, agalnst the appellant, Robert B. F. 
Peirce, recelver of the Toledo, St. Louis & Kansas City Railroad Company, 
to recover damages for negligently causing the death of Eli M. Davis. The 
only count of the déclaration upon which relianee is placed is predicated upon 
the négligence of the plalntlff in error in faJling to furnlsh proper and adéquate 
machinery and appliances, and in furnishlng Improper and inadéquate appll- 
ances, for use by the intestate of the défendant in error in the course of his 
work. The plea was the gênerai issue. The trial resulted In a verdict for the 
plaintifiE below, and to reverse the 'judgment rendered upon the verdict this 
writ of error was sued out from this court. The évidence establlshed the fol- 
lowing facts: Eli M. Davis was a bridge laborer, and one of the bridge gang 
In the service of the recelver of the raUroad. At the tlme of the accident he 
was employed, Uhder the supervision of a foreman, in loading plies on flat cars. 
The piles were to be used in the repairlng and rebuilding of bridges and were 
being loaded for transportation over the road. They were from 58 to 60 feet 
In length, taperlng from 23 to 24 inehes in diameter at the butt to about 10 
inches at the smaller end. The bridge gang conslsted of six men, who were 
aided in this work by a track gang, and the work proceeded in the présence 
of a number of the citizens of the locality, who were standing by, watching 
80 F.-65 
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the progress of the work. The flat cars upon whlch the plies were loaded wer» 
provlded wlth Iron sockets, known as "pockets," placed at stated Intervais 
around the lower 'edge of the car. Stakes or standards were placed In the 
Bockets of the car on the further slde from the stack of pdles. Some of thèse 
were split sapllngs, and were placed In the sockets wlth tho round slde towards 
the outside of the car. Others were round sapllngs. ïwo switch ties, 16 feet 
long and 10 Inches wlde, were placed, one end resting on the car and the other 
upon the ground on that slde of the car nearest the piles, and were used aa 
sklds or slides up whlch the piles were hauled upon the car by means of two 
tackles consistlng of two double blocks with Unes reeved through them. 
Thèse tackles were attached to the two outer stakes on the outer slde of the 
car by slings of rope passed around the stakes Into the ends of whlch the 
blocks were hooked. The ropes used In the slings were 1%-lnch Manilla ropes. 
In one tackle a 1-inch faH Une was used, and In the other a lîne of li4-inch. 
The plie was rolled to the foot of the skids, and the tackle attached to both ends 
of the plie; the smaller rope to the smaller end. The men engaged puUed first 
on the one tackle, hauling that end of the pUe upon the skld some two feet, 
and the faU rope belng then fastened to prevent the plie sUpplng down, the op- 
posite end of the pile was ralsed in Uke manner, and so the pile was hauled 
up upon the car. Oceaslonally the piles would stick upon the sklds or beeome 
jamnjed. To overcome this obstruction, a pinch bar was used to ralse the pile 
upon the skld when the men hauled upon the tackle. At the tlme of the ac- 
cident two layers of piles had been loaded upon the car, occupying a space ot 
three feet in height above the floor of the car. The accident occurred durlng 
the hauUng of the last pile, whlch was somewhat heavler than the others, and 
when the pile had been hauled upon both skids nearly to the top. Some of the 
bridge gang and section men were hauling on the fall rope at the west end of 
the plie, assisted by some bystanders. Davis, standing at the west slde 
àt the skld, was prying up the pile with a pinch bar to overcome some ob- 
struction. The men engaged In hauling on the fall rope tugged several tlmes 
with the rope, but could not move the pile, and while thas hauUng upon the 
rope the sling holding the tackle to the post on the west end broke, allowlng 
the pile to sllde down the skids, striking Davis upon the chest, and throwing 
him against the bank of a dltch at the slde of the-track, and instantly killing 
him. After the accident the rope was examined, and showed a clean, new 
break, presenting no sign of wear or defect. Thls rope was a Manilla rope 1^4 
Inches in diameter, and was of 'the best grade on the American market In 
size it was somewhat heavler than was ordlnarily used for work of this char- 
acter. Its breaking strength was about 4,000 pounds. It had been supplied, 
through the master of bridges, to the foreman, about a year before the acci- 
dent, and had been used occasionaUy when heavy work was done, about four 
or flve tlmes a month. There was no évidence given by the plaintiff below, 
other than the fact of the accident Itself, to show that the rope was détective 
or insufflcient. The évidence upon the part of the défendant below was to the 
efCect that the rope was of the best quality, of sufflcient strength for the 
work in whlch it was employed, was In good condition and was not defective. 
At the conclusion of the évidence the court was moved to direct the jury to 
return a verdict for the défendant. Thls motion was overruled by the court, 
to- whlch ruUng a proper exception was reserved, and such ruUng is assigned 
for error. 

Clarence Brown and Charles A. Schmettau, for plaintiff in error. 

F. W. Dundas, for défendant in «tôt. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges, 

JE]l!sKINS, Circuit Judge (after stating the facts as above). The 
déclaration charges a failure by the master to furnish adéquate 
machinery and appliances, and négligence upon his part in fur- 
nishing appliances which were improper, inadéquate, and of in- 
sufiScient strength for the required service, and that the death of the 
défendant in error resulted from such négligent discharge by him of 
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his duty. It was, therefore, incumbent upon the défendant in error 
to prove the négligence asserted in one or other of the particulars 
charged, and that such failure in duty was the proximate cause of 
the death. The duty of the master is to use ordinary care to furnish 
appliances reasonably safe and suitable for the use of the servant, 
such as, with reasonable care upon the part of the servant, caji be 
used without danger except such as îs incident to the business in 
which such instrumentalities are employed. Reed v. Stockmeyer, 34 
U. S. App. 727, 20 C. G. A. 381, and 74 Fed. 186. But the master is 
not responsible for the négligent or unskillful use by the servant or 
by the foreman of his gang of laborers of the necessary and safe 
tools and appliances furnished. Eailway Ce v. Brown, 34 U. S. App. 
759, 20 C. C. A. 147, and 73 Fed. 970. The undisputed évidence at 
the trial was to the effect that the rope furnished was suflScient for 
the performance of the work; that it was a Manilla rope, — the best 
quality of rope in the market; that after the accident the rope ex- 
hibited a clean, new break, the strands throughout being bright, and 
without sign of wear or defect. There was no évidence, other than 
the fact that the rope broke, to suggest insufiflciency or defect. The 
gênerai rule is not disputed that, as between master and servant, 
the proof of the occurrence of an accident raises no presumption of 
négligence. If the circumstances surrounding the transaction speak 
the négligence of the master, and that can be deduced therefrom as 
a natural and reasonable inference, the duty of explanation is cast 
upon the master. Bahr v. Lombard, 53 N. J. Law, 233, 21 Atl. 190, 
and 23 Atl. 167; McKinnon v. Norcross, 148 Mass. 533, 20 N. E. 183; 
Redmond v. Lumber Go., 96 Mich. 545, 55 N. W. 1004. The proof to 
warrant such inference must be brought forward by him who charges 
the négligence, and upon whom is the burden of proof. The infer- 
ence of négligence cannot be established by conjecture or spécula- 
tion, or drawn from a presumption, but must be founded upon some 
established fact. The law of the case was correctly apprehended 
and stated by the court in its charge to the jury, but the court erred 
in not directing a verdict for the défendant below. There was aB- 
solutely no évidence, other than the fact of the breaking of the rope, 
from which négligence of the master could justly be inf erred. The 
accident may hâve occurred from (1) the insufiflciency of the rope, 
(2) a latent defect in the rope, (3) its improper use and overstraining, 
(4) the manner of its adjustment to the standard, (5) the character 
of the standard used. It is urged that it was proper to submit the 
case to the jury upon the ground that they had the right to infer 
that the rope was insufûcient, for the reason that the other possible 
causes of the accident were excluded by the évidence. This reason- 
ing is fallacious in its premises. The évidence did not exclude ail 
other probable causes of the breaking of the rope. To the contrary, 
it snggests as strongly probable that the accident was due to a great 
and inconsiderate strain upon the rope during the obstruction of 
the pile, and while Davis was endeavoring with the pinch bar to over- 
come the obstruction, and before it could be surmounted, and through 
the great latéral strain upon the rope caused bythe pulling on itbyl5 
or 20 men while the pile was thus obstructed. Whether that be the 
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correct solution of the cause of the accident or net, ît is certain 
that not only were ail other probable causes of the insufQciency of 
the rope not excluded by the évidence, but the testimony clearly es- 
tablished its sufiQciency. The plaintiff below, therefore, had failed 
to establish any neglect of duty upon the part of the défendant 
below causing this injury, and it was errer not to direct a verdict 
as requested. The judgment will be reversed, and the cause re- 
manded, with directions to the court below to grant a new trial. 



SIOKLES et al. v. OITY OF NEW OELBANS. 

(Carcun Court of Appeals, Fifth Olrciilt. Aprll 12, 1897,) 

No. 526. 

1. Construction of Wili,— Charitable Bbquests— Rights dp Heirs. 

When a will makes several bequests to charities, ln<;luding a bequest of 
the residue of the testator's estate, and also provides that, in the event of 
the failure of any such bequest, the executors shall pay over the amount 
bequeathed to such uses as they think most in consonance with the testa- 
tor's wishes, the heirs of the testator can take nothlng on the failure of 
any charitable bequest. 

8. Conflict of Laws— Constetjction of Wiiiio 

The law of a testator's domicile contrôla as to the formai requisites of 
the valldity of a will as a means of transmitting property, the capacity of 
the testator, and the construction of the instrument; but, if a will con- 
tains a partlcular bequest of funds to be transmitted to and administered 
for partlcular purposes in another state, the valldity of such bequest must 
be tested by the law of the latter state. 

8. ■ Charitable Bequests— Pbkpormance of Conditions. 

Under the law of New York and of common-law states generally, a valld 
bequest for charitable uses Is not révocable, on account of failure of the 
trustées to comply with conditions attached thereto, unless such revocation 
Is expressly reserved In the will. 

4. GiFTs— Donatio Causa Mortis — Charitable Uses. 

Under the law of Louisiana, there is a distinction between a mode or 
charge and a condition, as afCecting a donation; and the expression of a 
purpose in the making of a donation is not équivalent to the Imposition of a 
condition, withln the meaning of articles 1559 and 1710 of the Civil Coda 
relating to the revocation of donatrons. Accordlngly, held, that a donation 
mortis causa for charitable or pious uses is not révocable In (avor of the 
heirs, because of the failure of the donee to administer the charity. 

In Error to the Circuit Court of the United States for the Eastern 
District of Louisiana. 

In 1856, Simon Van Antwerp Slckles, formerly a résident of the dty of 
New Orléans, state of Louisiana, but then a résident of the state of New York, 
departed this Jife, leaving an olographlc will, executed on the 30th day of 
July, 1855, as follows: "I, Simon V. Sickles, late of the city of New Orléans, 
now residing in the village of Nyack, coimty of Eockland and state of New 
York, conslderlng the uncertainty of this mortal life, but belng of sound and 
dlsposlng mlnd and memory, do make, publish, and déclare the foUowlng to be 
my last will and testament: I hereby enjoln it upon my executors, herein- 
after named, to dispose of ail my real and. Personal estate, exceptlng that 
speclflcally devised by me, and to apply the proceeds thereof to the purposes 
<rf this will, flrst paying ail my just debts. I glve and bequeath unto my 
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brother James ten thousand, dollars, for hte own sole use forever; and I also 
glve and bequeath to my sald brother James the sum of six tliousand dollars, 
to be beld by him in trust, and invested in bond and mortgage In hls name, 
as trustée, and tbe income thereoï applied to the use of my brother William 
during his natural life, half-yearly, and upon his death, whether before or after 
me, said sum of six thousand dollars shall be paid over to such of hls chlldren 
as shall survive him, in egual shares (excepting Margaa«t, who Is otherwlse 
provided for), when they respectively become of âge, wlth the accumulated 
Interest. I give and devise unto my nièce Mary Ann Sickles the farm on 
which she now résides, situated In the county of Adams, or Hancock, or both, 
and State of Illinois, purehased by me of Mr. Tucker, containing 110 acres, and 
also the eighty acres of land adjoining sald farm, afld subsequently bought 
by me of Mt. Ellison. I give and bequeath unto my nièces Jane and Eaiza- 
beth, and to my nephew James, chlldren of my brother Nicholas, the sum of 
three thousand dollars each. I give and devise unto my brother William the 
forty acres of land lying on the northeast corner of the farm he now occupies 
and owns, situate in Adams county, and state of Illinois. I give and bequeath 
unto my cousin Mary V. A. Ostrom and James E. Van Antwerp the sum of 
one thousand dollars each; unto my aunts Sarah King and Mary Salsbury 
the sum of five hundred dollars each; unto my cousins Mary Van Wagener, 
Oatharine Blanrelt, Francis Heath, Mary Green, Sarah Herring, John L. Sals- 
bury, and my friends William Demarest, of New York, and Majrgaret, wlfe of 
William S. Dunham, of Brooklyn, the sum of flve hundred dollars each. I give 
and bequeath unto Abraham Springstein, late in the employ of my brother Wil- 
liam, five hundred dollars. I give and bequeath unto William C. Trimmlns, now 
one of the flrm of Sickles & Oo., one thousand dollars. I give and bequeath unto 
my exeeutors in trust, to pay over to the societies or institutions hereinafter 
named, or to the treasurers thereof for the time being, for the use of such insti- 
tutions respectively, the foUowing sums, namely: To the Protestant Boys' Or- 
phan Asylum of the city of New Orléans flve thousand dollars, and to the 
Protestant Girls' Orphan Asylum of the same city flve thousand dollars. My 
exeeutors will sélect those asylums most in need of thls bequest, and bestow 
it aecordingly. To the Oatholic Female Orphan Asylum on Camp street, In 
the city of New Orléans, where my frlend Margaret is worthlly engaged, flve 
thousand dollars. To the New York Magdalen Female Benevolent Society of 
the city of New York ten thousand dollars. To the Association for the Relief 
of Respectable Aged Indigent Females In the city of New York the sum of 
five thousand dollars. To the New York Institution for the Instruction of the 
Deaf and Dumb five thousand dollars. To the New York Institution for the 
Blind in the city of New York flve thousand dollars. I also give and bequeath 
unto my exeeutors in trust the sum of ten thousand dollars, to be paid to the 
treasurer for the time being of the Protestant Orphan Asylum situated on the 
banks of the Hudson river, in the city of New York, on the east side of the 
river, the same to be applied to the use of said asylum. I give and bequeath 
unto my esteemed friend, the Revd. Lewis M. Pease, superintendent of the Five 
Points House of Industry in the city of New York, in considération of hls 
self -dévotion to the cause of humanity, the sum of flve thousand dollars. In 
hls tTuly noble efforts to rescue ffom crime, and elevate the character of, the 
sons and daughters of misfortune, he merits the gratitude of mankind. In the 
event that my brother-in-Iaw Richard D. Oantillon survives my sister Mary, 
I glve and bequeath unto him, to hâve and to hold during his natural life, the 
use of the farm, buildings, and appurtenances, situated near the village of 
Nyaek, on which he now résides, and containing about seventeen acres; and, 
upon hls death, I give and devise said farm, buildings, and appurtenances unto 
the New York Magdalen Female Benevolent Society in fee simple; and if, for 
any légal difliculty, such society cannot take title thereto, thee I direct my ex- 
eeutors to sell and dispose of the same, and to apply the proceeds thereof to 
the use of said society. I give and bequeath unto the trustées of the Rock- 
land Coimty Female Institute the amount of my présent subscription of eight 
thousand dollars, and, in addition, I give and bequeath ten thousand dollars 
more. It is my will that the income of thèse sums should be applied in the 
éducation and support In thls institution of orphan giris, to be seleeted from 
among the most promlslng in point of character and Intelleet from the orphan 
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asylums In the clty of New York, provided, however, that there shall be 
reserved from the ineome of said fund for the bcard and éducation In sald 
Institution of my nièce Margaret Sickles, or, in the event of her deatb before 
majority, any other of my nièces, not exceeding two, whom my slster may 
choose to send, a sum sufflcient for this purpose. It is my expectation that 
sald Institution wlU be laTrfuUy Incorporated, and, when this shall happen, 
sald sum of ten thousiand dollars shall be paid over to the trustées or managers 
thereof upon trust to Invest the same, and to apply the ineome thereof as 
hereinbefore set forth. I glve and bequeath unto my executors In trust, to 
pay over to the trustées of the Five Points House of Industry, or its treasurer 
for the time belng, twenty thousand dollars, to be applled to the uses thereof. 
Sald Institution is in the clty of New York. AU the rest and resldue of my 
estate, both real and jrersonal and wheresoever sltuate, I glve, devise, and be- 
queath to the municipal authorlties of the clty of New Orleajos, to be appro- 
priated to the establishment of a clty dispensary for the gratuitous dlspenslng 
of medldne, and médical advlce to the poor of sald eity. It is my will that 
none of the foregoing charitable bequests shall fall by reason of my not having 
descrlbed correctly the beneflciaries intended by me. If, in conséquence of any 
lack of authority on the part of any of such beneflciaries to receive the suma 
given them, or In case any of said bequests cannot take efCect in conséquence 
of any légal objection, it Is my will, and I direct, that my executors shall in 
such event pay over the amount of the bequest or bequests so failing to such 
charitable and educatlonal uses as they shall thlnk most in consonance with 
my wlshes and Intention expressed in this will. Finally, I nominate and ap- 
point my frlends James S. Asplnwall, of the clty of New York, and John G. 
Gaines, of the clty of New Orléans, and my brother James B. Slckles, of the 
City of St. Louis, or such of them as shall qualify, the executors of this, my 
last olographie will and testament. I glve to them full power to sell either 
at public or private sale, and convey by proper deed of conveyance, ail my 
real estate not speclflcally devised, to compromise and submit to arbitration 
ail claims In favor of or against my estate, also without the interférence of 
judicial or extrajudlcial authority, to make Inventory and dispose of ail my 
estate, and to settle and Uquidate the same in as ample a manner as I mlght 
myself do were I living and aeting in my own behalf. I hâve signed and 
sealed this, my olographie wlU, entirely written in my own hand, this thirtieth 
day of July, In the year of our Lord one thousand eight hundred and flfty-five 
(1855). 

"[Signed] Simon V. Slckles." 

The succession of said Slckles was opened In the state of New York, and 
thereafter ancillary proceedings were had in the Second district court of the 
parish of Orléans, state of Louisiana, whereln the last will and testament of 
the deceased was duly proved, and John G. Gaines duly qualiiied as testa- 
mentary executor. Such proceedings were then had that the real estate situ- 
ated in Louisiana and other property belonging to the estate of the sald Slckles 
were duly Inventoried, sold, and accounted for. After the payment of spécial 
legacles and other obligations and expenses, on May 6, 1864, $14,000 were paid 
over to the clty of New Orléans as the reslduary legatee; and afterwards, oïl 
August 26, 1871, the further sum of $2,884.93, belng the balance in the hands 
of the executor as the assets of said succession, was Kkewise paJd over. Feb- 
ruary 16, 1893, Mary A. Sickles and numeroùs other persons, alleging them- 
selves to be the heirs at law of Simon Van Antwerp Sickles, brought this action 
against the clty of New Orléans to recover the aforesaid sums, amountlng to 
$16,884.93, with légal interest on $14,000, and on $2,884.93, from the respective 
dates on which said sums were reeeived by the clty, on the ground that the 
eity of New Orléans has wholly failed to fulflll the conditions of the bequest 
made by Simon Van Antwerp Slckles, and it has never made any attempt or 
shown any disposition to fulflll sald conditions, said clty having not only never 
established the clty dispensary required, but, on the ccttitrary, has actually 
applied and appropriated said money to other purposes, in gross violation of 
the trust and the conditions imposed. On February 27, 1893, the eity of New 
Orléans flled exceptions to the demand of the plaintifCs, on the following 
grounds, to wlt: First, that the said plaintiffs are not the proper parties to 
institute the proceeding on the last wiU and testament of Simon Van Antwerp 
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Slckles, havlng no interest In the same; second, no cause of action. Thèse 
exceptions, on being heard by the court, were oïdered referred to the merits, 
and thereafter, on April 29, 1893, the city of New Orléans filed an answer, as 
follows: ''Thls défendant now, and at ail times hereafter, saving and reserv- 
ing to ItseU ail and ail manner and benefit and advantage of exception or 
otherwise herein filed, or which may be hereinafter flled, dénies each and every 
allegaticoQ contained in plaintiffs' pétition, saving and excepting what may be 
hereinafter admitted. Your respondent admits that, by hls last will and testa- 
ment, the said Simon Van , Aiy:werp Sickles bequeathed to the clty of New 
Orléans, for the establishment of a free dlspensary, whereln drugs and méd- 
ical advice would be furnished free to the indigent, the residue of his estate, 
after payment of debts and legacies, and that the executor of the sald will, 
J. B. Gaines, did tum over to the city of New Orléans, for thé purpose deslgned 
by the testator, on the 12th day of May, 1864, the sum of fourteen tbousand 
dollars; and subsequently, on the 19th day of April, 1865, the additional sum 
of 2,884 «»/ioo dollars, making a total of 16,884 »3/ioo dollars. Your re- 
spondent dénies that the défendant city bas at any time or In any way squan- 
dered or misapplied the funds so bequeathed, but, on the contrary, bas fostered 
the same with the care and the full intention and purpose of carrying out 
to the very letter the beneficent object of the testator. That the défendant, 
on the 31st of August, 1871, by Ordinance No. 1,011, A. S., authorized the 
sélection of a drug store to fumish medicines to the poor; and, by and In 
vlrtue of the sald ordinance, Dr. Shelly was appolnted druggist, and dlspensed 
drugs, etc., to the poor, up to the month of Deeember, 1872. He was suc- 
ceeded by Dr. Kelly. On the 24th of January, 1872, by Ordinance No. 1,325, 
A. S., It was ordered that the Sickles fund be placed In charge of the adminis- 
trator of finance; that said fund be speelally kept apart and separate from 
any funds belonging to the city of New Orléans; that sald funds be Invested 
in city seeuritles, and the interest coUected therefrom be applied to supplying 
the indigent sick with medicines; that by Ordinance No. 2,139, A. S., May 21, 
1873, the administrator of public accounts was authorized and directed to issue 
to the custodian of the Sickles fund a wairrant for Consolidated bonds at par, 
for the sum of 20,124 ti^/j^d dollars, being the amount due by the city to the 
sald fund on the Ist day of May, 1873. From this time, up to October 1, 1877, 
drugs, medicines, and advice were furnished to the poor to the extent of the 
means derived from sald fund in the hands of the administrator of finance, at 
which date, however, by Ordinance No. 4,189, A. S., ail further expenditure 
on said fund was stopped, and the mayor was authorized te sélect a com- 
mittee of three physicians to devise some means of carrying out the object 
of the bequest; and the mayor appolnted Drs. J. D. Bruns, Charles C. Turpln, 
and F. L. Taney to act on said committee. This action on the part of the 
council was no doubt provoked by the report of the administrator of finance, 
the Hon. J. 0. Denis, of date of the 29th of October, 1877, which Informs the 
committee that 'now the utmost amount of the revenue that can be expected 
will be about .$1,200 per annum, which would hâve nearly sufHced to carry 
on the previous rate of monthly exi)endlture, but that for the past four months, 
by what seems to be a preconcerted arrangement, a raid bas been made on 
this fund by prescriptions, at the rate of over $325 per month, which the fund 
is entirely inadéquate to fumish. * ♦ •' In January, 1878, the committee 
of physicians appolnted by the mayor made their report, contalning varions 
suggestions as to how the dispensing of drugs gratis would be more advanta- 
geously made, which, though received with due courtesy, were not put Into exé- 
cution; and from that time to this day the effort of the city of New Orléans 
bas been to Increase the fund by judicious and successful investments, until 
such time when the revenues derived from it will be such that the grand pur- 
pose of the benevolent testator will be a permanent mémorial of his love for the 
poor. As will be seen by the annexed report of A. P. Harrison, to whom, for 
a number of years, this sacred fund has been Intrusted, and to whom is due 
chiefly the crédit for the grand condition in which the fund now is, It will be 
seen that the fund, which originally, as above set forth, amounted to the sum 
of 16,884» 8/100 dollars, is of date of February 20, 1893, of face value 37,- 
267 86/i„(, dollars, actual market value 58,795 ««/loo dollars, showing an In- 
crease of over threefold of the original amount bequeathed. Restiondeut dénies 
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the right of plaintiffs to demand a money Judgment agalnst the clty ot New 
Orléans. Eespondent further dénies the rlght of said plalntliïs to stand In 
judgment; tbat the plaintifïs, being spécial legatees, hâve received from the 
testatoT ail that he desired that they should reçoive; and that, under the con- 
struction of the will, should any eïeemosynary institution fail to receive the 
amount which he designed It to receive, that it should go to some other insti- 
tution of eharlty. Eespondent further dénies the rlght of the poor of the city 
of New Orléans to be deprived by any act of the city administration of the 
charitable provisions made for their benefit. Eespondent speclally dénies the 
right of the said plaintifCs to demand a resoission of the bequest, for the reasons 
that, in the provisions of said wlll for the Institution of a free dispensary, no 
time was designated by testator wherein the establishment of a free dis- 
pensary should be made. Eespondent, by way of answer, specially pleads 
prescription of ten years to plaintiffs' action. Annexed hereto, and making 
part hereof, are certified copies of ordlnances, resolutions, and reports herein 
referred to. Eespondent prays that judgment be rendered in favor of the 
défendant, the clty of New Orléans, and for ail and gênerai relief." 

Other proceedings were had, not necessary to recite, and flnally a jury was 
impaneled, and the action tried. The évidence submitted substantially estab- 
lished the facts averred in the answer, and thereupon, on motion of the de- 
fendant, the court directed the jury to flnd a verdict for the défendant. Due 
exceptions were made to thls action of the court, as well as to the refusai of 
the court to give the followlng charges requested by the plaintiffs, to wit: 
"(1) To establlsh a dispensary for the gratuitous dispensing of mediclne to the 
poor of this city does not necessarily mean to establish and malntain for ail 
time a dispensary containlng a stock sufflcient to dispense mediclne Uaily to 
ail the poor. (2) No time having been speclfled by the testator witbin which 
the dispensary was to be established, the law implies that he intended that 
it should be established within a reasonable time; that Is to say, as soon as 
It was praeticable to establlsh such a dispensary as was contemplated by the 
testator. (3) The jury must look at the Intention of the testator, and, If they 
flnd that such a dispensary as' he had in mind eould hâve been established vrtth 
the said Sickles fund at any time prlor to the suit, then the city bas fatled to 
perform the conditions imposed upon it as donee, and a verdict should be ren- 
dered for the plaintiffs. (4) If the jury flnd that the clty at any time used 
said money received from the Sickles estate for any purpose other than that 
for which It was bequeathed, then a verdict should be rendered for the plain- 
tiffs. (5) If the jury find that said money was at any Urne Indistinguishably 
mixed wlth the gênerai or any other fund of the city, and that thereafter 
the city paid back the amount, wlth interest, and then for the flrst time sepa- 
rated said money from the other funds of the city, that is presumptive évi- 
dence that the city used the money for its own aecount, and for other purposes 
than that for which it was bequeathed; and, If the city has falled to show 
the contrary, then this presumptive évidence beeomes conclusive évidence of 
that fact. (6) That 'ail the rest and residue of my estate, both real and Per- 
sonal, and wheresoever situate,' Is, in law, 'a universal legacy,' the action to 
recover whieh is prescribed by the prescription of thirty years; and, twenty- 
nine years having run when this action was instituted, the donee has had more 
than a reasonable time.to comply vrith the Ijequest. (T) That the city of New 
Orléans is the donee of the bequest in this case, and is subject to the same obli- 
gations and govemed by the same rules as other donees, under articles 1559 
and 1710 of the Eevised Civil Code." The plaintiffs below, having failed to 
obtain a new trial, prosecute thls writ of error, assigning 13 spécifie errors, 
the flrst 8 of which relate to the gênerai charge given to the jury, and the 
charges requested by the plaintifCs, but refused, and the last five assignments 
relate to rullngs of the court not appeari'ng In the record, or else not review- 
able on error. 

J. Ward Grurley and D. 0. Mellen, for plaintiffs in error. 

Saml. L. Grilmore and W. B. Sommerville, for défendant in error. 

Before PAEDEE and McOOEMICK, Circuit Judges, and MAXEY, 
District Judge. 
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FARDEE, Circuit Judge, after making the above statement of the 
case, delivered tlie opinion of the court. 

Under the will of Simon Van Antwerp Sickles, there is no estate 
to vest in his heirs at law on the failure of any charitable bequest 
therein named. The intention of the testator in this respect is clear. 
Aside from bequeathing to the municipal authorities of the city of 
New Orléans ail the r est and residue of his estate, both real and Per- 
sonal, wherever situated, to be appropriated to the establishment of 
a city dispensary for the gratuitous dispensing of medicines and 
médical advice to the poor of said city, the will provides that, in the 
event that any of the spécifie charitable bequests therein made 
should fail, the executors should pay over the amount of the bequest 
or bequests so failing to such charitable and educational uses as they 
should think most in consonance with the testator's wishes and in- 
tention expressed in the will ; thus apparently foUowing the doctrine 
of cy-pres. Under such testamentary disposition, the heirs at law 
can take nothing on the failure of any charitable bequest. Vidal v. 
Girard's Ex'rs, 2 How. 126, 191; McDonogh's Ex'rs v. Murdoch, 15 
How. 367; Prévost v. Martel, 18 Eob. (La.) 512; McDonogh's Will 
Case, 8 La. Ann. 171, 220, 253. Ail the charitable bequests, except 
the one to the municipal authorities of the city of New Orléans, are 
of spécifie amounts of money; and it would seem that the bequest 
to the municipal authorities of New Orléans is a bequest of money, 
because the will provides that the executors shall dispose of the real 
estate not speciflcally devised, coUect ail claims, dispose of ail the 
estate, and settle and liquidate the same; and it is apparent from the 
face of the will that the testator's intention was that the said munici- 
pal authorities should receive nothing but money. In equity (where, 
perhaps, this case should hâve been brought), there is no question on 
this point. See Macn. p. 29; Pom. Eq. Jur. § 1159. The court of 
appeals of New York, in Chamberlain v. Chamberlain, 43 N. Y. 431, 
in dealing with a will containing provisions similar to those in the 
Sickles will, says: 

"If the residuary bequests are valld, there was an équitable conversion of 
the whole estate into personalty for ail the purposes of the will. The glfts 
were of money, the avails of the real and personal estate, and the conversion 
ot the realty into personalty, under the authority conf erred upon the executors, 
is regarded as having been accomplished at the death of the testator. Leigh 
& D. Conv. 5, 109; Phelps v. Pond, 23 N. Y. 69; Thomton v. Hawley, 10 Ves. 
129; Stagg v. Jackson, 1 N. Y. 206. If, therefore, the disposition of the resi- 
due of the estate In favor of the two corporations named as legatees Is valld 
as a bequest of personal property, and to the extent that the two corporations 
caa take under the will, regardlng the gift as of personalty, and not of realty, 
the wlU must stand. The Centenary Fund Society is a foreign corporation, 
having Its existence under the laws of Pennsylvania, and located within that 
State. The existence, however, of corporations organlzed under the laws of 
a sister state, is recognized by the courts of this state; ând they may take 
property hère under wills exeeuted by cltlzens of the state if, by the law of 
their création, they hâve authority to acquire property by devise or bequest." 

The law of the testator's domicile controls as to the formai requi 
sites essential to the validity of the wUl as a means of transmitting 
property, the capacity of the testator, and the construction of the in- 
strument Story, Confl. Laws (8th Ed.) § 479ab; Crusoe v. Butler, 36 
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Miss. 150; Oiamberlain v. Chamberlain, supra. Moyable property 
has no locality, and therefore the law of the domicile of thé owner 
governs its transmission, either by last will and testament or by suc- 
cession in case of intestacy. Story, Confl. Laws (8tli Ed.) § 481; 
Jones V. Habersham, 107 U. S. 179, 2 Sup. Ct. 336; Holmes v. Rem- 
sen, 4 Johns. Ch. 460. Although, within the law of the domicile, a 
will has ail the forms and requisites to pass the title to movable prop- 
erty, nerertheless, if the will contains a particular bequest of funds 
to be transmitted to and administered for particular purposes in 
another state, the ralidity of such particular bequest must be tested 
by the law of the state to which the fund is, by the terms of the will, 
to be transmitted and administered. Chamberlain t. Chamberlain, 
supra. Under the laws of the state of New York, as in common-law 
States generally, a valid bequest for charitable uses is not revocable 
on account of failure by the trustées to comply with any conditions 
attached thereto, unless such revocation is expressly reserved in the 
will. Perry, Trusts, § 744; Reformed Church v. Mott, 7 Paige, 77. 
A donation to the municipal authorities of the city of Ivew Orléans 
for charitable purposes is substantiâlly a donation to the city for the 
purposes named, and may be accepted and administered. Rev. Civ. 
Code, arts. 483, 1549; Succession of Mary, 2 Rob. (La.) 438; Fink v. 
Fink, 12 La. Ann. 301. Donations to charitable uses are not only 
permitted in Louisiana, but are highly favored. Succession of Mary, 
supra; McDonogh's Will Case, supra; Succession of Vance, 39 La. 
Ann. 371, 2 South. 54. 

Interpreting the will of Simon Van Antwerp Sickles according to 
the laws of the state of New York, in which state said Sickles resided, 
and where bis said will was made, we flnd that the bequest to the 
municipal authorities of the city of New Orléans, for the purposes 
named, was not revocable for any failure of said authorities to com- 
ply with any of the conditions attached thereto; and, testing the 
validity of said bequest by the law of Louisiana as to the right and 
power of the municipal authorities of the city of New Orléans to ac- 
cept and administer said trust, the same is valid in ail respects. It 
would seem that what has been said should dispose of this case, 
because, if the heirs at law hâve no interest, or if the bequest to the 
municipal authorities of the city of New Orléans is not revocable, the 
plaintiffs in error cannot complain of the instruction given to the 
' jury to flnd a yerdict for the défendant. The majority of the court, 
however, are not willing to rest their décision upon either of thèse 
points, because the case was tried in the court below, and has been 
presented by both sides hère, as a case arising wholly under the law 
ol Louisiana; and therefore I proceed to consider whether, under the 
law of Louisiana, a donation mortis causa to municipal authorities 
for charitable or pious uses, having once vested, is revocable in favor 
of the heirs at law, whenever the said authorities shall fail to ad- 
minister the charity, although no revocatory right is reserved by the 
donor. 

Articles 1559 and 1710, Rev. Civ. Code, provide as follows: 

"Art. 1559. Donations inter vlvos are Uable to be revoked or dissolved on ac- 
count of the following causes: (1) The ingratitude of the donee; (2) the non- 
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fulfillment of the eventual conditions, •whlch suspend thdr consummatlon; 
(3) the nonperformance of the conditions Imposed on the donee; (4) the légal 
or conventlonal retum." 

"Art. 1710. The same causes which, accordlng to the foregolng provisions ol 
the présent tltle, authorize an action for the révocation of a donation Inter vivos, 
are sufficient to ground an action of revocation of testamentary dispositions: 
provided, however, that no charges or conditions can be imposed by the testator 
on the legltimate portion of forced helrs, nor can they lose their inheritance 
for any act of Ingratitude to the testator, prior to his decease. That he has 
not dislnherlted them shall be sufflclent évidence of hls having forgiven the 
offense." 

The learned counsel for the plaintiffs in error, in their very lucid 
brief, contend that the bequest or donation in this case was made on 
a condition within the meaning of articles 1559 and 1710, — i. e. that 
a free dispensary should be established by the city; that the city is 
the donee, and, as such, is subject to the same obligations and gov- 
erned by the same rules as other donees under said articles, there 
being no exception made in the case of donations for pions uses ; and 
that the word "conditions," in article 1559, is used in the sensé of 
"charges," — i. e. "a donation may be revoked for failure on the part 
of the donee to exécute the charges on him imposed." It is conceded 
that, under the civil law prevailing in Louisiana before the adoption 
of the Civil Code, a donation mortis causa to charitable uses was not 
revocable for the failure of the authorities to administer the charity, 
uniess the revocation was expressly reserved by the testator in his 
will. 

Under the same law, there was a well-recognized distinction be- 
tween the mode (or charge) and the condition as affecting donations, 
and this distinction is clearly stated in De Pontalba t. New Orléans, 
3 La, Ann. 660, which was a suit to annul a donation inter vivos 
made in 1785 to the city of New Orléans for a leper hospitaJ. The 
donation was qualifled as foUows: "Which he gives whoUy and 
gratuitously to you, in order that the lepers, of whom there is a large 
number at présent, may be harbored, and in order that the public 
may perpetually enjoy this endowment," — and was accepted and ap- 
plied for some time to the use contemplated by the donor, but was 
afterwards abandoned as a hospital, the building having been burned. 
The court says: 

"We take tMs donation to be a donation sub modo. The laws cited by the 
plalntlfC's counsel from the Fuero Real and the Partidas were undoubtedly the 
gênerai rules on the révocation of donations; but those rules were liable to 
many exceptions, and, In applying them, regard must be had to the distinction 
made by the civil and the Spanish laws between the mode or charge and the 
condition. The inobservance of the condition often avolded the donation, when 
the inexécution of the charge did not. Thus says Pothier: 'If the charge on 
which the bequest is made Is not in itself impossible, but fails before the 
legatee has been put In mora, his obligation to exécute it ceases, and the legaey 
Is due. For instance, a testator has given me a legaey, and chaTges me to be 
tutor of his ehildren. If the Judge, on the advice of the famlly, has appointed 
another tutor, as I can no longer be appointed, I am liberated from the charge, 
and entltled to the legaey. In such a case, the legaey made sub modo differs 
from that made under the condition, If he Is tutor of my ehildren.' Pothier des 
Testaments, Donations, etc.. No. 114. Merlin, deilving the doctrine on the 
subject from the Roman law, says that a material différence must be made 
between the motives which the donor mentions as being the cause of the liber- 
ality, and the conditions he imposes, because, although the failure of a condi- 
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tlon annuls the donation, tt remains valld, although the motives thorein ex- 
pressed be untnie. Merlin, Eépert. verbo 'Donations,' § 6, No. 6. See, also, 
(39. 4.) D., 5 De Donatlonibus. TJie same distinction, also drawn Irom the 
civil làw, Is recognized by the Bngllsh courts. The rule there Is that, where a 
legacy Is bequeathed for a particular purpose, It Is not condltlonal, so as to 
fall wlth the purpose for whieh It is given. Thus, a legacy made to a woman 
for the maintenance of her chlldren has been held valid, notwithstanding she 
has no chlldren, or they ail die. So, also, where lands were given to a mother 
for the éducation and maintenance of her daughtea- till eighteen years old, and 
the daughter died under eighteen, It was adjudged a good term to the mother 
till the daughter would hâve obtained eighteen years had she llved. Ward, 
Legaeies, No. 142, and cases there eited. 8 Law Lib. Delvlncourt and Duran- 
ton, upon whose authority the opinion of the court below rests, were misunder- 
stood by the leaimed judge. We percelve no materlal différence between the 
opinion of Delvlncourt and those of Merlin and Pothier. Duranton, If hls au- 
thority was so decided as the judge supposes It to be, ought not to prevail 
against those three commentators. But he does not greatly differ from them. 
He merely says that, when a donation is made ob rem futuram, it is a mode 
afflxed to the liberality, and, when the motive falls, the validity of the dona- 
tion dépends upon the intention of the donor to be deduced from the act. 8 Du 
ranton, No. 548." 

The Civil Code, when adopted, contained this article: 

"Art. 3521. From and after the promulgation of this Code, the Spanish, 
Roman and French laws, which were in force In this state, when Louisiana 
was ceded to the United States, and the acts of the législative eouncU, of the 
législature of the territoiy of Orléans, and of the législature of the state of 
Louisiana, be and are hereby repealed in every case, for which It has been 
especlâlly provided In this Code, and that they shall not be Invoked as laws, 
even under the prêteuse that their provisions are not contrary or répugnant to 
those of this Code." Fuqua's Clv. Code La. art 3521. 

This article, retained in the Code up to 1870, was omitted in the 
revision of that date. Construing this article, the suprême court 
of Louisiana, in Eeynolds t, Swain, 13 La. 193, said: 

"The repeaJ epoken of In the Code and the act of 1828 cannot extend beyond 
the laws which the législature itself had enacted, for It is this alone which it 
may repeal. 'Bodem modo quiquit constitutur, eodem modo dissolvitur.' The 
civil or municipal law, that Is, the rule by Which particular districts, commu- 
nlties, or nations are governed, being thus deflned by Justinian,— 'Jus civile est 
quod qulsqul sibl populus constituât' 1 Bl. Comm. 44. This Is necessarily 
conflned to positive or vçritten law. It cannot be extended to those unwrltten 
laws which do not dérive their authority from the positive institution of any 
people, as the revealed law, the nattiral law, the law of nations, the laws of 
peace and war, and those laws which are founded in those relations of Justice 
that existed in the nature of things, antécédent to any positive preeept. We 
therefore conclude that the Spanish, Eoman, and French civil laws, which the 
législature repealed, are the positive, written, or statute laws of those nations 
and of this state, and only such as were Introductory of a new rule, and not 
those vs^Ich were merely deelaratory; that the législature dld not intend to 
abrogate those principles of law whieh had been established or settled by the 
décisions of courts of justice. • • * We know not any Roman or French 
statute which was In force In this country at the period of the cession, and to 
which the repeal in the Code and the act of 1828 could extend. Nevertheless, 
It is the daily practlce in our courts to resort to the laws of Rome and France, 
and the commentaries on those laws, for the elucidation of principles applicable 
to analogouB cases." 

According to this, the Code did not repeaJ principles of construc- 
tion and interprétation, nor the légal meaning of words and terms, 
but, following the well-recognized rule, used words and terms accord- 
ing to the meaning and interprétation of the same as previously de- 
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clared by judicial authoritj. We find no décision of the suprême 
court of Louisiana conflicting with De Pontalba v. New Orléans and 
Eeynolds v. Swain, but we flnd recently, in Succession of Vance, 39 
La. Ann. 371, 2 South. 54, in a suit by tlie city of New Orléans for a 
legacy construed to mean and be for the beneflt of the indigent in- 
sane, and where the défense was that the particular insane asylum 
nientioned in the will had been closed and abandoned by the city be- 
f ore the city accepted or made demand for the legacy, the court held : 

"The exécuter puts himself out of court by the very attitude which he as- 
sumes when he (fliarges that the legacy has retumed to the succession, by rea- 
fion of the dlscontinuance of the asyium. He thereby implledly admits that 
the legacy has passed from the succession to the legatee, but Inslsts that It 
has retumed. This cannot be under oùr System of XaM, whlch forbids glving 
and not givlng. Had the testatrix thus stipulated, however, that condition, 
lielng prohiblted, would hâve been illégal, and, as such, dealt with or reputed 
as not written. If the legacy has passed, as It surely has, then the succession 
has been devested absolutely, and the legatee has acqulred. An onconditional 
legatee cannot, after vesting, be devested under any contingency. • • * Hère 
the question is not one of Identlty. It is simply one of existence or not,— 
one whieh is practically whether a municipal corporation has a right to claim 
a legacy made to an Institution at a time under Its direct management, and 
which has been dlscontinued as a distinct organizatlon after the death of the 
testator. There is no dispute that, if the insane asylum whlch was in being 
at that date existed to-day in the same conditions, the city would hâve a rlght 
to recover. But we hâve said that the place, mode, ot manner In whlch the 
Insane of the city are maintalned is Inslgniflcant, the Intention or object of the 
testatrix being the relief of those persons of whom the city takes charge and 
for whom she provides. We therefore eonclude that the legacy made by the 
deceased for such relief, having once vested, cannot be, and has not been, de- 
vested, and that consequently the city is entitled to recover It, the same to be 
used excluslvely In furtheranee of the benevolence of the testatrix." 

If this language is to be given any force, we must eonclude that 
it means that a donation to a municipality for charitable uses is un- 
conditional, although the spécial charity to be aided is named, and 
that such donation is irreyocable for any reason, which is the same 
as holding that the charge to apply a charitable donation to the uses 
of a particular charity is not imposing on the donation a condition, 
within the meaning of the word in article 1559. 

Counsel for plaintifls in error rely upon the case of Girod v. Cross- 
man, 11 La. Ann. 497, which was a suit to revoke and annul a legacy 
for the neglect and refusai of the devisee to comply with the condi- 
tions on which it was claimed the legacy was made. Eeliance is 
placed upon this i>assage in the opinion of the court: 

"On the third ground, it may be admltted, so far as this case Is concemed, 
thait the modua or charge upon the legacy is in the nature of a condition, and 
subject to the rules which govern other conditional legacies. 2 Moreau & O. 
739, Law 6; 8 Savigny, 230, bk. 2, c. 3, | 128. We concur also with plaintiff's 
counsel that, In order to ascertaln how the condition conceding It to be one 
should be performed, we should look at the IntentJon of the testator." Page 500. 

This is the mère admission of a contention not necessary to dé- 
termine (obiter dictum), and falls far short of deciding that modes 
or charges expressed in a donation to pions uses are conditions, with- 
in the meaning of article 1559, Eev. CIt. Code. The real beneflciaries 
to chajitable donations are generally the unorganized poor, and the 
administration of the charity is necessarily confided to agents. If 
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such charities are not properly administered, or by neglect are al- 
lowed to lapse, the fault is not attributable to the beneflciaries, nor 
always to the public, but generally to the bad judgment or neglect 
of administrators. The state, as parens patrise, can and should pro- 
tect ail such charities by législation and through the courts, as is the 
universal rule in civilized states. Where a municipal corporation is 
the instituted donee, and its mayor and council misapprehend the 
limitations and charges of the trust, and thereby delay or wholly 
fail to carry the charity into effect, it would be contrary to equity, as 
well as contrary to the donor's intention, to decree a revocation 
(really, a forfeiture) on that account". Besides, such donations are 
generally intended to and really constitute perpetuities, and, unless 
the same expressly appears in the act of donation, it cannot be said 
that the donor intended that the thing or amount donated should ever 
return to himself or his estate, much less to his heirs at law. 

Enough has been cited and said to show why we flnd that article 
1559, Rev. Civ. Cbde, was not intended to, and does not, include, 
among donations liable to be reToked, those donations to pious uses 
which, otherwise absolute and unconditional, merely specify or direct 
the particular charity favored by the donee, and why we conclude 
that, under the recognized jurisprudence of Louisiana, such dona- 
tions are not revocable. In our opinion, the plaintiffs in error 
(plaintiffs below) are not entitled to recover in any aspect of the 
case as presented by the record, and therefore the gênerai charge in 
favor of the défendant was correct and proper. Judgment afSrmed. 



OUNNINGHAM IRON OO. T. WAEREN MANUF'G CO. 
(Circuit Court, D. Khode Island. May 8, 1897.) 

No. 2,548. 

1. Sales— ExECUTOBT Aoreembnt— Passage of Titlb. 

An agreement for the sale of steam bollers then In place In a faetory, 
which provides that they shaU be talien out and dellvered before a certain 
time, Is an éxecutory contract, and !s not rendered operatlve to pass tltle 
by a statement In the mémorandum of sale that the vendee "purchased the 
• ♦ • bollecs." 

Z. Samb— Injuries to Pkopertt in Hands oe Vendor— Failuke to Delivbr. 
Slight damages occurring to the subject-matter of an executory contract 
of sale prior to the time of delivery, not being such as to render perform- 
ance impossible, wlU not excuse the vendor for refuslng to deliver on the 
vendee's ofCer to accept the property with a déduction for the damages. 

8. Samb— Damages. 

It Is the duty of one Injured by breach of contract to make reasonable 
exertlons to save himself from loss. He can charge the deimquent wlth 
such damage only as wlth reasonable endeavors and expenses he could not 
prevent. A. agreed to sell to B. certain boilers, which were to be taken 
out of A.'s faetory, and dellvered before a day named. Prior to that tline 
the boilers were slightly Injured by lire. A. ofCered to cancel the contract, 
or to deliver the boilers In thelr Injured condition at the original price. B. 
insisted upon his rights under the contract. A resold the boilers to D., who 
sold them to C, the agent and manager of the corporation (B.), O. pur- 
chaslng In his Individual name. The bollers were dellvered at B.'s place 
of business. In an action by B. against A. for breach of contract, held. 
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tliat as B., through its agent, C5., had an opportunlty to purchase the boilers, 
as a part oî B.'s business was repairing boilers, and as the Injuries in ques- 
tion might bave been repalreq with trifling trouble and expense, it was B.'s 
duty to use the available means to place itself In the same condition as If 
the contract had been fulflUed; and that, in conséquence, B. could recover 
only such damages as B. could not hâve prevented by the usé oî such- 
available means, namely, an amount equal to the expense of making the re- 
pairs. Warren v. Stoddart, 105 U. S. 230, followed. 

J. C. Pegram, for plaintiff. 
B. M. Bosworth, for défendant 

BEOWN, District Judge. Tliis is an action on the case for breach 
of contract relating to the sale and delivery of certain second-hand 
boilers contained at the time of contract in the défendants factory, 
and by the terms of the contract to be taken ont and delivered in 
defendant's yard before November 1, 1895. The case was heard upon 
oral testimony, a jury trial being waived. From the fact that the 
boilers were in use and bricked in at the defendant's factory, to be 
taken ont by the défendant at such time prior to November 1, 1895, 
as the défendant chose, I am of the opinion that the contract was 
an executory contract, which did not pass title to the plaintiff, since 
Bomething was to be done to make delivery possible, and to be done 
by November Ist, which made time essential, and gave a right to the 
plaintiff to rescind for failure to perform the agreement within the 
stipulated time. The fact that the mémorandum of sale states, 
"Cunningham Iron Co. purchased • • • the thirteen 72" boil- 
ers," etc., does not, in my opinion, render the transfer of title com- 
plète, in view of the foregoing facts. Hatch v. Oil Co., 100 U. S. 
124; Jones v. U. S., 96 U. S. 24, 28. On October 3, 1895, defend- 
ant's factory was destroyed by fire. There remained eight boilers to 
be delivered. Thèse boilers were not damaged, except by loss of 
doors, flue doors, water gauges, and other appliances. After the 
fire the plaintiff wrote, requesting the delivery of the remaining 
boilers. On October 26th the défendant wrote, "The remaining boil- 
ers having been through the fire, we cannot deliver the same as if 
they had not been through the fire, and we do not think you can 
expect it," and offering to cancel the agreement as to the rest of the 
boilers, and afterwards wrote inquiring whether the plaintiff would 
take the boilers in their then condition at the original price. The 
plaintiff replied, insisting upon performance of the original contract, 
saying, "We see no occasion to make any additional contract, or 
change the provisions of the old one;" and subsequently, without 
waiving its rights, ofEered, by way of compromise, to take the boilers 
at the original price, "less the amount of actual damage done, to be 
ascertained by inspection." On November 23d the défendant wrote, 
"I understood that legally the fire canceled the contract or agree- 
ment had between us," but again offering the boilers at the original 
price. The proposai not having been accepted, and the plaintiff still 
insisting on its original rights, the défendant, after notice of its in- 
tention to do so, sold the boilers on January 31, 1896, to George B. 
Doane for Î230 per boiler. On the same day Doane billed the same 
to Cunningham, the plaintifiFs agent and largest stockholder, and 
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on the following day was paid $1,900 for the same by Cunningham's 
îndividual check. Some time afterwards the boilers were removed 
to tlie yard of the Cunningham Manufacturing Company, where they 
remaine^ at the time of trial ; Cunningham claiming the same as his 
individual property, and testifying that he purchased the same on 
his own account, and hpt for the plaintifl. In view of the fact that 
the title remained in the Warren Manufacturing Company at the 
time of the are, and of the testimony of Cunningham that the boilers 
"were not damaged a particle," save in loss of doors and other ap- 
pliances, which could hâve been replaeed at a comparatively insig- 
niflcant cost, tliere was no impossibility of performance resulting 
from the flre, and the défendant was not relieved thereby from its 
obligation under the contract. Jones v. U. S., 96 U. S. 24, 29. 
Failing therefore either to accept the reasonable oiïer of plaintifl for 
a compromise by a déduction of the amount of actual damage, or 
to perform the contract substantially according to its terms, and 
preventing performance by a resale, the défendant must be held lia- 
ble in damages for breach of contract. The question of damages be- 
ing necessarily bef ore the court, the following f acts become material : 
The boilers were sold by the défendant to Doane for $230 each. 
Doane sold the same to Thomas Cunningham for a price amounting 
to 1237.50 each. Cunningham was the owner of 398 ont of 400 
shares of the Cunningham Iron Company, and the agent and man- 
ager of said company. The company was engagea in repairing and 
selling boilers as a part of its business. The boilers were brought 
to the company's yard, and save for loss of doors, etc., "not dam- 
aged a particle," as Cunningham testified. Ùpon thèse facts, I flnd 
that the Cunningham Iron Company had an opportunity, at a tri- 
fling expense, and with slight exertions on its part, to place itself in 
the same condition as if the contract had been fulfilled. The duty 
of the plaintifl on the breach of contract is well deflned in the case 
of Warren v. Stoddart, 105 U. S. 224, 229: 

"The nile Is that where a party Is entltled to the beneflt of a contract, and 
can save hiœself from a loss arlsing from a breach of It at a trifling expense, 
or with reasonable exertions, it Is his duty to do It, and he can charge the de- 
linquent with such damage only as with reasonable endeavors and expenses 
he could not prevent." 

See, aiso, Marsh v. McPherson, 105 U. S. 709. 

Considering the character of the business of the plaintifl, its fa- 
cilities for putting the boilers in a condition equal to that called for 
by the contract at an expense which, upon the évidence, I ûnd not 
to be in excess of |30 each, for new doors, etc., and considering the 
willingness of the plaintifl to receive the boilers in their actual con- 
dition, I am of the opinion that by the reasonable endeavors and 
exertions required by the foregoing rule the corporation might hâve 
saved itself from ail daïnages except the expense of making good 
the loss of doors, etc. If Cunningl^^m, who was the agent of the 
corporation, did not see flt to avail himself of the opportunity to re- 
duee the damages, and preferred to make the purchase in his own 
name, the corporation became responsible for a failure of its agent 
t« take advantage of the opportunity, and cannot charge the de- 
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fendant for large damages based upon eTidence uncertain and spéc- 
ulative in character. In the language of the suprême court in War- 
ren v. Stoddart, 105 U. S. 230, "The law required him to take that 
course by which he could secure himself with the least damage to 
the défendant" Applying the rule above quoted from the case of 
Warren v. Stoddart, and assessing such damages only as with rea- 
sonable endeavors and expenses the plaintiff could not prevent, I 
find for the plaintiff in the sum of |240. 



In re LI FOON. 

(Circuit Court, S. D. New York. February 23, 1897.) 

1. Chinesb Immigeants— Cbktificatb of Right to Entée, 

An Infant chlld of a Chinese merchant lawfuUy residing In the United 
States Is not entltled to enter the country wlthout the production of the 
certiûcate required by the act of July 5, 1884 (1 Supp. Rev. St. [2d Ed.] 
p. 458), which is the sole évidence of the right of a Ohlnese allen to enter. 

S SamE— COLLBOTOR'S DECISION. 

Under the actof August 18, 18ÎH (28 Stat. 390), the décision of a col- 
lector of eustoms In favor of the right of a Chinese alien to enter the 
country is not final, but the question of his right to enter Is subject to 
re-examination by the coiurts. 

Wm. C. Beecher, for petitioner. 

Max J. Kohler, for the United States. 

LACOMBE, Circuit Judge. Since the facts are ail set forth 
tersely in stipulation, it will not be necessary to restate them. The 
proeeedings under which the petitioner is temporarily held till he 
can be removed from the United States were instituted under sec- 
tion 12 of the Laws of 1882, as amended by the Laws of 1884, which 
provides that "any Chinese person found unlawfuUy within the Unit- 
ed States shall be caused to be removed therefrom to the country 
from whence he came." He was brought before a United States corn- 
missioner, who found that he was a person not lawfully entitled to 
be or to remain in the United States, and ordered his removal. 
Section 6 of the same amended act provides in détail for a certain 
certiûcate evidencing, inter alla, the permission of the Chinese gov- 
ernment to be obtained by every Chinese person other than a laborer. 
who seeks admission into the United States, and further provides 
that such certiflcate "shall be produced to the collector of eustoms 
of the port in the district of the United States at which the per- 
son therein shall arrive, and afterwards produced to the proper au- 
thorities of the United States whenever lawfully demanded, and shall 
be the sole évidence permissible on the part of the person so pro- 
ducing the same to establish a right of entry into the United States; 
but said certiflcate may be controverted, and the facts therein stated 
disproved, by the United States authorities." Petitioner concededly 
did not produce such certiflcate to the collector or to the commis- 
sioner, and apparently had never obtained one. 

It is contended that the petitioner, being the infant son (he la 
80 F.— 56 
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between 11 and 13 years old) of one who may, for the purposes of 
tins proceeding, be considered a Chinese merchant lawfully resid- 
ing hère, is entitled to enter without the production of any such cer- 
tificate. The only authority cited in support of this proposition la 
the Chung Shee Case, 71 Ped. 277, but apparently in that case the 
betrothed bride held a certiflcate. The clear weight of authority is 
against petitioner's contention (In re Ah Quan, 21 Fed. 182; In re 
Chinese Wife, Id. 786; In re Wo Tai Li, 48 Fed. 668), and there is 
nothing in the language of the statute warranting any such con- 
struction. As was held by the suprême court in Wan Shing v. U. 
S., 140 U. S. 424, 11 Sup. Ct 729: 

"The resuit of the législation respectlng the Chinese would seem to be thls: 
that no laborers of that race shall hereafter be permltted to enter the United 
States, or even to retum after having departed from the country, though they 
may hâve prevlously reslded therein, and hâve left wlth a view of retumlng; 
and that ail other persons of that race, except those connected wlth the diplo- 
matie service, must produce a certiflcate." 

It is next contended that the décision of the deputy collector at 
Malone, N. Y. (acting as collector), permitting petitioner to enter 
the United States, although no certiflcate such as the statute required 
was produçed to such officer, is a flnal adjudication upon petitioner's 
right to enter, and that, in view of such décision, the commissioner 
should hâve held that he was lawfully entitled to be and remain in 
the United States. There hâve been very many décisions under the 
various acts regulating immigration, Chinese or other, touching the 
conclusiveness of the décision of collectors or other offlcers to whom 
application is made for permission. It is not necessary to review 
them hère at length. The propositions which they sustain are thèse : 
Where the décision of the executive ofBcer, such as the collector, 
is not made flnal either by express language or by necessary impli- 
cation, the courts will adjudicate upon the question of his bèing en- 
titled to enter, when that question cornes before them, unhampered 
by any décision of the executive ofiQcer. And the phraseology of sec- 
tions 12 and 6 of the act above cited manifestly contemplâtes an in- 
vestigation as to the right to enter by the judicial offlcers referred 
to therein. It is, however, within the power of congress to delegate 
to executive offlcers solely, without review by the courts, the dé- 
termination of any or ail questions as to the right of an alien to 
enter this country. It will be sufficient to refer to U. S. v. Jung 
Ah Lung, 124 U. S. 621, 8 Sup. Ct. 663; Nishimura Ekiu v. U. S., 
142 U. S. 651, 12 Sup. Ct. 336; Lem Moon Sing v. U. S., 158 U. S. 
538, 15 Sup. Ct. 967; U. S. v.-Loo Way, 68 Fed. 475; U. S. v. Chung 
Shee, 71 Fed. 277, on appeal. 22 C. C. A. 639, 76 Fed. 951. In 1888, 
by the act of September 13th (section 12), congress provided that "the 
collector shall in person décide ail questions in dispute with regard 
to the right of any Chinese person to enter the United States, and 
his décision shall be subject to review by the secretary of the treas- 
ury, and not otherwise." Under this act, whichever way the col- 
lector decided his adjudication, under the authorities supra, would 
be final. It seems that section 12 of the act of 1888 never took 
effeet, being contingent on the ratification of some treaty pending at 
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the time. Subsequently, in the act of August 18, 1894, c. 301 (28 
Stat. 390), congress provided that "in every case where an alien is 
ezcluded from admission into the United States under any law or 
treaty now existing or hereafter made, the décision of the appro- 
priate immigration or customs" ofiScers, if adverse to the admission 
of sueh alien, shall be final, unless reversed on appeal to the sec- 
retary of the treasury." This makes the décision a final adjudica- 
tion only when adverse to admission. If the immigration or cua- 
toms oflûcer décides to allow the immigrant to enter, sueh décision 
has no more force as a controlling adjudication, when the question 
of right to be or remain in the United States comes before court or 
commissioner, than it had under section 9 of the act of 1882, as 
amended in 1884, which was before the suprême court in U. S. v. 
Jung Ah Lung, supra. 

It is further contended that the ruiing of the commissioner that 
the sole proof of petitioner's right to enter was the certiflcate which 
he had never obtained was erroneous. Varions constitutional ob- 
jections are advanced, but they hâve ail been raised before, and an- 
swered by the suprême court, as may be seen from the exhaustive 
review of its décisions in Wong Wing v. U. S., 163 U. S. 228, 16 
Sup. et. 977. There is no question hère of any punishment; the 
order complained of directs petitioner's removal only, The writ of 
habeas corpus is dismissed, and the décision of the commissioner 
which was brought up on certiorari is aflSrmed. 



BTERNAMAN T. PBOK, 

(Circuit Court of Appeals, Second Circuit. May 26, 1897.) 

L ExTKADiTiON— Habeas Cohpus. 

A writ of habeas corpus cannot perform the office of a wrlt of error In 
revlewing the proceedings in extradition before an officer authorized to en- 
tertain sueh proceedings, but can only reach error which Is fatal to the 
jurisdiction of the officer over the person of the accused, or over the sub- 
ject-matter of the accusation. 

2. BaMB— CONCLUSIVBNBSS OF COMMISSIONEB'S DECISION. 

When an officer authorized to entertain proceedings for extradition has 
before him évidence which, though not satlsfactory, and far from con- 
vlncing, authorlzes confllcting presumptions and probabilities as to the guilt 
of the accused, sueh évidence, being sufHclent to call for the exercise of his 
judgment upon the facts, glves him jurisdiction of the subject-matter, and 
his détermination cannot be reviewed. 

Appeal from the Circuit Court of the United States for the North- 
ern District of New York. 

This was an application for a writ of habeas corpus to procure the 
release of Olive A. Sternaman, who had been committed by a com- 
missioner for extradition to Canada on the charge of murder. The 
circuit court, after a hearing, discharged the writ (77 Fed. 595), and 
the petitioner appealed. 

Wallace Thayer and Frank C. Ferguson, for appellant. 
Wm. A. Poucher and Chas. J. Thomas, for appellee. 
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Before WALLAGE, LACOMBE, and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. A writ of habeas corpus cannot per- 
forai the office of a writ of error in reviewing the proceedinga in ex- 
tradition before an officer autliorized to entertain such proceedings. 
It is efficient only to reach error whicli is fatal to the jurisdiction of 
the officer over the person of the accused, or OTer the subject-mat- 
ter of the accusation. In the présent case the question as to the 
jurisdiction of the person of the accused is whether the complaint 
pursuant to which the warrant for her appréhension issued was suf- 
âcient. This question is fully discussed in the opinion of the district 
judge from whose order denying the writ of habeas corpus this ap- 
peal has been taken, We approve his conclusion that the complaint 
was sufficient, and the reasons assigned for that conclusion, and deem 
it unnecessary to add anything to his opinion. The question as to 
jurisdiction of the subject-matter is whether there was compétent 
évidence before the commissioner tending to show that the accused 
had committed the crime with which she was charged, Tiz. the mur- 
der of George H. Sternaman. In considering this question, the rule 
is that, if the commissioner had before him compétent évidence suffi- 
cient to call for the exercise of his judgment upon the facts, his déter- 
mination cannot be reviewed. Oteiza's Case, 136 U. S. 330, 10 Sup. 
et. 1031. In the récent case decided by the suprême court May 10, 
1897 (Ex parte Bryant, 17 Sup. Ct. 744), the court state the question 
to be "whether there was any légal évidence at ail upon which the 
commissioner could décide that there was évidence sufficient to jus- 
tify a commitment for extradition." The dépositions taken in Can- 
ada were not authenticated by the certiflcate of the principal diplo- 
. matic or consular officer of that country, as required by section 5 of 
the act of congress of August 3, 1882 (22 Stat. 216). Disregarding thèse 
dépositions altogether, there was évidence not only that Sternaman 
died from the effects of arsenical poisoning, and that the accused, his 
wife, who prepared his food, and administered his medicines, could 
hâve administered the poison, but also of a motive upon her part for 
the act. The évidence was not very satisfactory, and was far from 
being convincing. Nevertheless, the facts and circumstances proved 
authorized conflicting presumptions and probabilities as to her guilt 
or innocence, and it was the province of the commissioner to déter- 
mine their import, and whether they were such as to justify him in 
exercising his power to commit her to custody pending the action of 
the department of state. No useful purpose would be subserved by 
an analysis or discussion of the évidence. 

The order dismissing the wjit is afflrmed. 
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BUXBATJM et aL t. UNITED STATES. 
(Circuit Court of Appeato, Second Circuit. May 26, 1897.) 

CB8T0MS DUTIBS — GOODS IN BOND—ABANDONMENT— CHANGE OF DdTIES. 

When Imported goods hâve reniained in bond beyond three years, and 
are thereupon deemed abandoned to the govemment by virtue of Rev. St. 
§ 2971, the rlghts and Uabllltles of the parties become flxed at once, and 
the government is entltled to retaln from the proceeds of their sale, or 
to coUect upon the bond, the amount of duties aecording to the then exlst- 
ing law, though a différent rate of duty goes Into eflect bef ore a sale 
actually taJies pjace. 

In Error to the District Court of the United Statea for the South- 
ern District of New York. 

This is a writ of error to review a judgment of the district court, 
Southern district of New York, entered upon a verdict directed by 
the court in favor of défendants in error, who were plaintiffs be- 
low. The action was to recover damages for the breach of a ware- 
house bond given by plaintiffs in error (défendants below) to the 
United States on March 23, 1891. 

Walter Carroll Low, for plaintiffs in error. 
Henry D. Sedgwick, for the United States. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. Défendants, on March 23, 1891, im- 
ported 60 baies of hops into the port of New York, and duly entered 
the same at the customhouse. The duty at that time was 15 cents 
a pound, and the entry was liquidated April 2, 1891, at $3,428.25. 
The entry being for warehouse, défendants executed the bond in 
suit, conditioned to be void in any one of thèse three events: (1) 
That the goods should be withdrawn within one year from date of 
importation, and duties paid; (2) or after one year, and within three, 
if so withdrawn, and duties paid, plus 10 per cent, added; (3) or if 
within three years they should be withdrawn for export. At varions 
times down to and including February 23, 1893, parts of thèse hops 
were w^ithdrawn, and duties paid thereon. A crédit for decrease in 
weight was also allowed. Deducting thèse payments and crédit 
from the liquidated amount of the duties, there remained still un- 
paid $571.35. On March 23, 1894, the three years allowed by the 
bond expired, and the obligors became indebted to the United States 
to the extent of the damages sustained by the latter. Eev. St. U. 
S. § 2971, provides that "any goods remaining in public store or 
bonded warehouse beyond three years shall be regarded as abandon- 
ed to the govemment and sold under such régulations as the secre- 
tary of the treasury may prescribe, and the proceeds paid into the 
treasury." Section 2972 further provides that "the secretary of the 
treasury in case of any sale of merchandise remaining in public store 
or bonded warehouse beyond three years, may pay to the owner," 
etc., "the proceeds thereof, after deducting duties, charges, and ex- 
penses, in conformity with the provision relating to the sale of mer- 
chandise remaining in a warehouse for more than one year." This 
provision relating to goods remaining for more than one year— 
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L e. "unclaimed" goods— will be found in section 2973. It provides 
for an appraisal and sale at public auction, and that "the proceeds 
of such sale, after deducting the usual rate of storage at the port in 
question, with ail other charges and expenses, including duties, 
shall be paid orer to the owner," etc. The baies of hops remain- 
ing after the three years were appraised, and thereafter sold in 
April, 1895. The net proceeds of the sale were credited on account 
of the bond, and for the balance due, with interest, verdict was di- 
rected. The Wilson act of 1894, which went into effect on the date 
of its passage, August 28, 1894 (U. S. v. Burr, 159 U. S. 78, 15 Sup. 
et. 1002), reduced the duty on hops to eight cents a pound. The 
main contention of plaintiffs in error is that the collector should 
hâve deducted f rom the proceeds of the sale duties on the goods sold 
only at the rate fixed by the act of 1894. The argument is as fol- 
lows: Section 2972 provides that the secretary of the treasury 
may pay to the owner the proceeds of a sale of merchandise remain- 
ing in bonded warehouse beyond three years in conformity with the 
provisions relating to sale of unclaimed goods. Section 2973, which 
deals with unclaimed goods, provides for an appraisement of the 
goods to be sold. Article 816 of the treasury régulations provides 
that there shall be deducted from the proceeds of sale "duties at 
the same rate as if the merchandise had been regularly withdrawn 
for consumption," while article 817 provides that "duties will, in 
such cases, be assessed on the dutiable value found on appraisement 
at the rates chargeable at the time of such appraisement on ordinary 
entries for consumption, on importation." The difflculty with this 
argument is that duties are imposed upon imported merchandise, 
not by the secretary of the treasury, but by congress. When the 
three years limited in the statute and the bond expired, March 23, 
1894, the rights and liabilities of the parties became fixed; the 
goods were "abandoned" beyond any further right to redeem; the 
United States were entitled to sell them, and thus secure reimburse- 
ment for the duties unpaid at the rate flxed by existing law, viz. 15 
cents. The collector had no authority, under treasury régulations, 
to accept less or to exact more, and no statute conferring such au- 
thority is referred to. On the contrary, the tariff act of 1894 ex- 
pressly provides (section 72) that "the repeal of existing laws or 
modifications thereof embraced in this act shall not affect any act 
doue, or any right accruing or accrued, • ♦ • but ail rights 
and liabilities under said laws shall continue and may be enforced 
in the same manner as if said repeal or modification had not been 
made." This certainly saved the right of the United States to the 
15-cent duty, and also the liability of the bondsmen to pay at that 
rate. 

It is further suggested that section 2971 was repealed by section 
54 of the act of October 1, 1890. Nothinsr need be added to the 
opinion of the circuit court of appeals, Ninth circuit, on this point. 
Anglo-California Bank v. Secretary of Treasury, 22 0. C. A. 527, 76 
Fed. 742. 

The objection that it was not sufQciently proved that the entire 
merchandise remaining in the warehouse had been sold is without 
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merit. The several exceptions to admissions of testimony hâve not 
been argued, and need not be diseussed; they, also, are ansound. 
The judgment of the district court is afflrmed. 



TALMAGB et al V, TJNITED STATES. 

(Olreult Court of Appeals, Second Circuit May 26, 1897.) 

CcsTOMS DuTiEs— Classification — Bbngal Ricb. 

Patna or Bengal rice, from which both the outer and Inner cutiele hâve 
been removed, Is dutiable, under paragraph 193 of the tariff act of 1894, 
as cleaned rice, though containlng from 3 to 5 per cent, of "rice polish," 
and a small percentage of broken grains of rice, and commercially known, 
prior to August 28, 1894, as uncleaned rice. 77 Fed. 826, afflrmed. 

Appeal from the Circuit Gotu^t of the United States for the South- 
ern District of New York. 

W. Wicliham Smith, for appellants. 
Henry C. Platt, Asst. U. S, Dist Atty. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

♦ 

SHn^MAN, Circuit Judge. In March, April, and May, 1895, the 
firm of Dan Talmage's Sons imported into the port of New York 
sundry invoices of Patna or Bengal rice, upon which the collector 
assessed a duty of IJ cents per pound, under the provisions con- 
tained in paragraph 193 of the tariff aot of August 28, 1894. The 
paragraph is as follows: 

"Rice cleaned, one and one half cents per pound, uncleaned rice, or rice free 
of the outer huU and stlU having the Inner cutiele on, eight tenths of one cent 
per pound; rice flour and rice meal and rice broken which will pass through 
a sieve known commercially as No. 12 wire sieve, one fourth of one cent per 
pound; paddy, or rice havlng the outer huU on, three fourths of one cent per 
pound." 

The importers protested against the assessment upon the ground 
that the marchandise was uncleaned rice, and therefore dutiable, 
under the foregoing paragraph, at eight-tenths of one cent per pound, 
or that, if it was an unenumerated article, it was dutiable at the 
same rate by virtue of the provisions of section 4 of the same act 
(commonly known as the "similitude clause"), because it most re- 
sembled uncleaned rice in ail material respects. The board of gên- 
erai appraisers sustained the collector, and the statement of facts 
which is contained in their opinion is conceded to be correct. From 
the décision of the circuit court (77 Fed. 826), which sustained the 
board of gênerai appraisers, this appeal was taken by the importers. 

By the board's flnding of facts, it apoears that Bengal rice con- 
tains from 3 to 5 per cent, of "rice polish," otherwise known as "rice 
dust," "rice flour," or "rice meal," and a small percentage of broken 
grains of rice, and prior to August 28, 1894, was known commer- 
cially as "uncleaned rice." The outer and also the inner or yellow 
cutiele had been removed from the rice; the latter process being 
accomplished by pestling in mortars, which ia the most expensive 
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of the varioTis processes of milling rice. Tliese milling processes 
are six in number: 

"(1) The screening, or second threshlng, given the rough rice, or 'paddy,' 
designed to remove trash, stalks, and foreign particles. (2) ïhe removal of the 
outer husk by the milling stones. (3) The séparation of the chafE and other 
substances by the screen blower and chaff fan. (4) The removal of the yel- 
low cuticle of the grain by pestling In mortars, whlch Is the most laborioua 
and expen^Te of the several processes. (5) ïhe séparation of the rice bran 
from the rice grains by siftlng, and the séparation of the small and large grains 
of rice by the bush screen. (6) PoUshing, whlch Is aecomplished by a hori- 
zontal, revolving drum, covered wlth leather, and surrounded by a cyllnder of 
wlre gauze." 

The proper classiflcation of Bengal rice for dutiable purposes was 
for some years prior to 1894 a subject of disagreement and litiga- 
tion between the importer s of rice and the government; the ques- 
tion in dispute being whether it was uncleaned, or was cleaned, rice. 
The tarife acts of March 3, 1883, and of October 1, 1890, had imposed 
duties upon rice as follows: Act March 3, 1883, par. 270: "Eice, 
cleaned, two and a quarter cents pèr pound; uncleaned, one and 
one-half cents per pound." Paragraph 271: "Paddy, one and a 
quarter cents per pound." Act Oct. 1, 18Ô0, par. 261: "Eice, 
cleaned, two cents per pound; uncleaned rice, one and a quarter 
cents per pound; paddy, three-fourths of one cent per pound." It 
will be perceived that no statutory définition of uncleaned rice or of 
paddy was giveh in either of thèse paragraphs, and consequently the 
question at issue mainly depended upon the commercial signification 
of the varions terms in the statutes. The juries hx two cases under 
the act of 1883 — one case before the circuit court for the district 
of Louisiana, and the other before the circuit court for the Southern 
district of 'New York — diflered in opinion, and thèse conflicting 
verdicts were undoubtedly based upon the conflicting testimony of 
commercial experts in diÏËEerent parts of the country. To remove 
the uncertainties which grew out of the unwritten commercial mean- 
ing of thèse terms, and the continuing contest between the treasury 
offlcers and the importers, congress introduced into the act of 1894 
statutory définitions of uncleaned rice and of paddy, and said that 
the former meajit "rice free of the outer hull and still having the 
inner cuticle on," and that the latter article was "rice having the 
outer cuticle on." It follows from this historical statement of the mo- 
tive for the rice clauses of the act of 1894, and the conséquent con- 
struction to be placed upon them, that Bengal rice is not to be classi- 
fied as uncleaned rice. The next question is as to its proper classiflca- 
tion. The importer suggests that it is not cleaned rice, which is still 
further advanced by a removal of the inner cuticle, and that, therefore, 
it is unenumerated, but, having a similitude in its character and use 
to uncleaned rice, it should pay the same rate of duty. The govern- 
ment asserts that, having been excluded from uncleaned rice, it 
must be regarded, for tariff purposes, as cleaned rice, but that, if 
unenumerated, it should pay the corresponding duty which is im- 
posed upon that article. There is strong ground for the conclusion 
that congress, having excluded it from the lower grade, intended to 
classify it in the higher grade; but, whether that is true or not, the 
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board of gênerai appraisers hâve found as facts that the only lack 
of substantial resemblance in material and quality between the rice 
in question and cleaned rice is the présence of about 4 per cent, of 
rice polish or flour in the former article, and its absence from the 
latter. The use of each is for food, the one being more merchantable 
than the other. It follows that in materially important particulars 
it is cleaned rice, and should pay the same rate of duty. The déci- 
sion of the circuit court is afBrmed. 



WALTER BAKER & (X)., Limited, v. SANDHRS et ai 

(Circuit Cîourt of Appeals, Second Circuit. May 26, 1897.) 

No. 125. 

L Tbadk-Markb— Infrinsement— Unpaih Compétition— Effbct of Decbbb 
IN Anotheb Cikcoit. 

A d«cree of a circuit court In another circuit flndlng Infringement and 
nnfair compétition, and enjolnlng the same, is not conclusive in a suit by 
the same parties against an agent of that principal, where such deeree 
is merely interlocutory, and still subject to the oontrol or modification of 
the court. 

& Samk — Suit aoainst Agent — Injunction. 

The fact that défendant Is selling alleged infrlnging paclmges as agent 
for a nonresident is no ground for refusing an Injunction, though he may 
not be liable for profits. 
8. Sàmb— Use of Onb's Own Namb. 

One entering Into compétition wlth another person of the same name, 
who has an old and established business, is bound to dlstlnguish his goods 
from those of the latter so as to prevent confusion. 
4. Same. 

Where by long use the words "Balser's Chocolaté" had come to mean, 
In the mlnds of the public, complal nant's goods, held, that a subséquent 
malier of chocolaté with the same naine was not entitled to use that name, 
whether with his given name or Its initiais, in s:uch manner as to announce 
that the goods he sells are "Baker's Chocolaté." 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This is an appeal from a deeree of the circuit court, Southern district of 
New Yorli, rendered in a suit brought by the proprietors of the original 
"Baker's Chocolaté" to restrain unfalr compétition by détendants In the sale 
of a rival chocolaté manufactured and put up in the city of New York in the 
name of W. H. Baker, of Winchester, Va. When the case was presented to 
the drcult court it appeared that another suit had been brought against 
W. H. Baker himself in the Western district of Virginia, wberein, upon thé 
same évidence, an interlocutory deeree had been entered against Baker. 
77 Ped. 181. The défendant Sanders is his chief salesman and manager of 
his business hère. The other défendants, upon the employment either of 
W. H. Baker dlrectly or of sald Sanders, are concerned more or less with 
the manufacture and putting up of sald chocolaté. Some of the défendants 
Kubmltted to a final deeree in the form asked for by eomplainant, other de- 
fendants hâve obtained extensions of their time to plead, and this cause ha» 
been prosecuted to interlocutory deeree only against the défendant Sanders. 
The judge who heard this case In the circuit made a deoree in substantial 
conformlty with the deeree In the Western district of Virginia. It enjoins 
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the défendant Sanders: (1) From using on labels, wrappers, blll heads, ad- 
vertisements, et»., t)he name "W. H. Baker & Oo.," and from using the worda 
"& Company," or any abbireviation thereof, foUowing any form of the name 
of W. H. Baker, of Virginia. (2) From using in llke manner the words, "Es- 
tablished In Mercantile Business, 1785," or any words calculated to lead deal- 
ers or consumera or the public to belleve that such business (manufacturing 
and deallng in chocolaté), earried on by sald W. H. Baker, has been long 
established, or any words so nearly resembling the words "Establlshed 1780," 
used by the complalnant, as to be ealcutoted to mislead. (3) From using in 
connection with the business of making or selling chocolaté, on labels, wrap- 
peiTS, eans, boxes, cakes, molds, signs, letter heads, biU heads, or advertise- 
ments, or in any other manner whatsoever, the name "Baker's" alone, but 
is required to insert in lieu thereof the full name "W. H. Baker," or "W. H. 
Baker's," wfherever the name "Baker's" now exista upon any such labels, 
cans, cakes, etc. (4) From using on or in connection with the sale of choco- 
laté the label now used by respondent on plain chocolaté, a sample of which 
ts hereto annexed, marked "Exhlbit Defendant's Label No. 1," and from 
using on or in connection with the sale of said Baker's plain ehocoliite aùy 
yellow label, or any label of a color resembling yellow, and from using on or 
in connection with the sale of said Baker's plain chocolaté any label whlch 
in its lettering, arrangement, and design is not plainly dlstinguishable from 
that used by complalnant. (5) But the court refuses to enjoin the respond- 
ent from using the name "W. H. Baker" in connection with the manufacture 
or sale of chocolaté, and from using tlhe blue wrapper upon said Baker's 
plain chocolaté, or making and selling cakes of plain chocolaté of the shape 
and size and with the marks and Unes thereon as at présent used by him, 
or from putting thereon the words "No. 1" and "Premium," as at présent used 
by him, or from u^ng molds of ttie shape, size, etc.. In which the said 
cihocolate is now made; and the court refuses to grant any Injunction against 
the said défendant Sanders except as herein set forth, and refuses any other 
relief than that by thls decree granted or reserved. The complalnant ap- 
pealed, and now contends that thls decree allowing (or rather requirlng) de- 
fendant to mark and advertlse hls chocolaté as "W. H. Baker's Chocolaté" 
does not give It the full measure of relief to whlch It is entltled, in tliat It 
allows the chocolaté sold by défendant to be designated in such a way that, 
although W. H. Baker's own name is used, it Is so used as to cause his 
goods to be mistaken for complainant's, and thus work a fraud upon the 
public. Défendant Sanders has not appealed. 

Rowland Cox and William Lowell Putnam, for appellant 
Eobert C. Barton and John Vincent, for appellee. 

LACOMBE, Circuit Judge (after stating the facts as above). It 
is contended by respondent that both the circuit court and this 
court are concluded by the decree in the Virginia circuit, such de- 
cree being rendered in a suit between the same complainant and 
the principal or employer of défendant Sanders. The difiSculty with 
this contention, however, is that the Virginia decree is interlocutory 
only. The whole matter is still open there, and when the case 
cornes up on final hearing that court may enlarge or contract the 
measure of interlocutory injunctive relief as the record then before 
it may warrant, without being in any way embarrassed by its prior 
décision. Certainly, the défendant Sanders can be in no better po- 
sition in some other circuit than his principal, W. H. Baker, will be 
in when his case cornes before the Virginia court for further and 
final adjudication upon a record which contains évidence additional 
to that adduced in support of the interlocutory decree. Nor is the 
eircumstance that Sanders is selling the alleged infringing pack- 



WALTER BAKER & CO. V. SANDERS. 891 

âges as agent for a nonresident any ground for refusing injunction. 
He may not be liable for profits which his principal takes, but in- 
junction opérâtes upon the individual, and in a proper case the iiidi- 
vidual will be restrained from manufactiu'e, préparation, and sale 
which infringe upon another's rights, whether he be principal or 
merely employé. 

The law of unfair compétition is well settled. It is only the ap- 
plication of that law to individual cases which requires discussion, 
and quite frequently it becomes necessary to recite the facts at great 
length in order to demonstrate that there has been such unfair com- 
pétition, and to point ont what précise measure of relief should, un- 
der well-settled principles, be accorded to the complainant. In the 
case at bar, however, it will not be necessary to rehearse ail the 
salient points in the voluminous record now before the court. They 
hâve been most exhaustively presented, and their bearing most care- 
fully and elaborately discussed, in the opinion of Judge Paul, rendered 
in the Virginia case above referred to, and which will be found re- 
ported in 77 Fed. 181. It would be a work of supererogation to un- 
dertake any restatement of them. Eeference to that opinion will 
fully indicate the proofs upon which our conclusion is based. A 
brief synopsis, as near as may be in the language of Judge Paul, 
will be quite sufficient for the purposes of this opinion. The com- 
plainant is engagea in the business of manufacturing chocolaté, hav- 
ing succeeded to the business originally established about the year 
1780 by one James Baker at Dorchester, ilass. The business has 
been extensive and successful, and its préparations hâve a high répu- 
tation in the markets of the United States. A large amount of mon- 
ey has been spent in advertising it. It is put up in the ordinary size 
and shape of chocolaté packages, vsrapped in blue paper, with a yel- 
low label thereon. Upon the top and bottom of this yellow label 
is a scroU of intertwined leaves, and at each end a coat of arms sur- 
mounted by a flag, also surrounded by a scroU of intertwined leaves, 
bearing in the upper center the words "Baker's Chocolaté" in large 
type, and the words "W. Baker & Co., Dorchester, Mass.," in small 
capitals, with a list of some other articles manufactured by the com- 
plainant. This blue wrapper and yellow label hâve been used by 
complainant and its predecessors for more than 40 years. Com- 
plainant's goods had become well known as "Baker's Ohocolate," 
and the évidence from the trade shows that when "Baker's Choco- 
laté" was called for it was understood to be Walter Baker's choco- 
laté that was intended. The W. H. Baker (or defendant's) package, 
which is of the standard shape and size, was (until a modiflcation 
was made after entry of the interlocutory decree in Virginia) also 
vsrapped in blue paper with a yellow label, having at its top and 
bottom a scroll of leaves, and at each end a coat of arms partially 
surrounded by a scroll of leaves. At the top were the words "Es- 
tablished in Mercantile Business 1785." Below thèse words, in large 
type, were the words, "W. H. Baker & Co.'s Chocolaté," and under 
them, in smaller capitals, the words "Premium No. 1." Then, in 
smaller type, was given a description of the goods and directions for 
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using, and ânally, at the foot, in small capitals, "W. H. Baker & 
Co., Wincliester, Va."^ 

The wrapper was the same shade of blue as complainant's. The 
yellow label was a shade lighter than complainant's, and of the same 
length and width. As is usnal in such cases, the alleged infringer 
insists that he had no intention to dress up his goods to resemble 
complainant's; that, on the contrary, the very identlty of the sur- 
names, Baker, "made him ail the more carefui to aroid any con- 
fusion therefrom," and that in wrapping his goods he 'Tias used 
every possible device to accentuate a dijïerence by using a wholly 
différent inscription, — a design of marked dissimilarity; figures that 
hâve no possible likeness, and a tout ensemble that strikes the eye 
of the most casual observer." His success in accentuating différ- 
ences has certainly not been remarkable, and it is curions to note 
how frequently in cases of this kind the designer's efforts to produce 
■wrappers, labels,, and inscriptions which shall be distinctly char- 
acteristic of some new make of goods resuit only in producing con- 
fusion with some earlier and well-known brand. In the following 
excerpts from Judge Paul's opinion we fully concur: 

"He has taken the testimony of anumber of witnesses to prove his hlgb 
charaeter as a. citizen and a business man. In the argument great stres^ Is 
laid upon this testimony by respondent's counsel, as negativing the idea of 
9, fraudulent purpose on the part of the respondent In dresslng ut) his goods 
In Imitation of the complainant's. The court eannot give to this évidence 
the weight to whlcfh counsel Insist It Is entltled. It must In this case, as 
In every case wliere Intent is the subject of Investigation, deduce the intent 
from the acts of respondent. • • * It is clearly apparent from the tes- 
timony of the respondent, and from other évidence in the cause, that in the 
arrangement between the respondent and Sanders respondent's name of 
'Balcer' was to play a prominent part In the sale of his goods. When this 
testimony Is taken in connection wlth the similarity In shape and size, 
• * * the Identlty In color of the blue wrappers, and the similarity of the 
yellow labels on each, it is Impossible to escape the conclusion that It was 
the purpose of the respondent to put upon the market his goods In such con- 

1 The following Is a copy of the label of W. H. Baker to whleh this court 
hère refers: 
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f^^^> ËSTABUSH£D IN MERCANTILE BUSINESS. 1786. < 

.H.BAKER 8 COSXHOCOIATE^ 

CusTbmarily used hy Bakers for ail BakinjJ purposes. " 
B is mimi/aetured oft/ie highest gmdes of Cocos, and gitanûiteed 
mpuU.^not bettet than any omer Chocol&U made in the Wortd. ' 

DiBBOTioms-For a bevwsge, grat» One one blocfc or an oonca 
ci tUs Chocolaté ; add about tlie same qn antlty ot sagrar ; plaoe 
tnem Into a plnt ot boillng irater or mllt:, prépare an equal poi^ 
tlon ot eaoh. Thorougbly rtlr nntil dlMolred. A tew minute» 
rbolUns wtll gho w a «reat ImproTement. 

W.H.Baker & Co. Winchester, Va^ 

roduçeirs of Premium Chocolate,Breakfast Cocoa,Sweet&Vani1lBChocolale^ 

PHILAOELPHIAj^. — NEW YORK. . 
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dltion aud appearance that the same ralght be readlly accepted as the goods 
of complainant. Tbat such was the resuît, the évidence abundantly shows. 
• * * The testimony of grocers and consumers • * * abundantly 
shows that great conl'usion exlsts In the trade and with the public between 
the goods of the complainant and those of the respondent, and that both the 
trade and the» puiblic were decelved into purchasing the goods of respondent 
when they thought they were getting those of complainant. * • • A caré- 
ful considération of the évidence, and an Inspection of the packages, wrappers, 
labels, inscriptions, etc., of the goods of complainant and those of respondent, 
can lead the court to no other conclusion than that there was deliberate pur- 
pose to place the goods of the respondent upon the marliet in a guise resem- 
bllng the complainant's goods as nearly as possible sp as to avoid a direct 
Imitation. • ♦ * In the préparation of Ms goods the respondent bas 
closely Imltated the goods of the complainant in the most prominent oharac- 
teristics in whieh they are presented to the public. In the plain chocolaté 
the most strlking of thèse prominent characteristics are the shape and size 
of the packages, the blue wrapper and the yellow label, • • • with the 
pirominent words, 'Baker's Chocolaté.' " 

In ail of this we fully concur, and it will not be necessary further 
to refer to some earmarks of intent to deceive which Judge Paul 
points ont, such as the use of the flrm name "W. H. Baker & Co.," 
when respondent had no partner, and the words, "Established in 
Mercantile Business 1785," when respondent had commenced the 
chocolaté business only in 1894. The conclusion of Judge Paul's 
opinion is expressed in thèse words: 

"The respondent enterlng the chocolaté market under a flrm name so nearly 
resembllng that of complainant, an old-establlshed and well-known concern, 
dld not make the efPort Ineumbent on him to dlstinguislh hls goods f rom those 
of the complainant so as to prevent confusion. An Inspection of the great 
number of eans, labels, inscriptions, dtMslgnatlons, and characteristic markîs 
of other dealers In chocolaté, American and foreign, produced as évidence in 
thIs cause, shows that there is no dlfflculty In one dealer so preparing Tils 
goods as to distingulsh them from those of another. With tlie widest fleld 
from whlch to sélect wrappers, labels, cans. Inscriptions, words, phrases, and 
désignations, the respondent has so nearly sdmulated in thèse respects the 
chocolaté goods of the complainant as to lead dealers and customers to believe 
that they were buylng the complainant's goods, when they were really getting 
those of the respondent. To prevent this confusion, and to proteet the com- 
plainant and the public against this unfalr compétition and déception, an In- 
Junction wlH be entered restraining the respondent in the following partlcu- 
lars: From using In connection with hls business as a maker and seller of 
chocolaté » * • the words '& Oo.'; the vrords 'îlstablighed in Mercan- 
tile Business 1785' ; from the use of the yellow label on his plain chocolaté, and 
he will be requlred to subsbitute another and entirely différent label there- 
for. ♦ • • The court will not enjoin the respondent from using his name 
'Baker' in connection with the manufacture and sale of Chocolaté." 

And an interlocutory decree was entered substantially as set 
forth in the statement of facts, supra. 

The conclusions of the circuit court in Virginia are expressed 
with no uncertain sound. Unfair compétition is found, is condemn- 
ed, and its continuance enjoined. Preserving to the respondent 1 he 
right to use his name, the court hedges that use about with safe- 
guards calculated to prevent his so using it as to deceive the public. 
Most drastic provisions to this end are eontained in the decree, such 
as the prohibition of the further use of the yellow label. It must 
surely -hâve seemed to Judge Paul that when this opinion was flled 
and this decree entered complainant was fully protected against this 
unfair compétition. Certainly it so seemed to this court upon tlie 
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argument, and It was diflBcult at firat to conceire what further re- 
lief than that embodied in the fourth paragraph of the decree, supra, 
could be asked for. But inspection of the new style of dressing the 
goods with the light blue wrapper (shown in the sample attached 
to appellee's brief), and the ingenious announcement thereon, "Best 
Quality now with Blue Label," and the words "Baker's Chocolaté" 
still the most prominent feature of the inscription, demonstrates 
how the letter of the Virginia decree may be followed and its spirit 
violated.* As was said in the quotation supra, "complainant's 
goods had become well known as 'Baker's Chocolaté,' and when 
'Baker's Chocolaté' was called for it was understood to be Walter 
Baker's chocolaté that was intended." The public do not go into 
the minuter reflnements of the title or the label. Whether it is de- 
scribed as "Walter Baker's Chocolaté," or "William Baker's Choco- 
laté," or "W. H. Baker's Chocolaté," or "W. H. .Baker's Best Choco- 
laté," so long as the title eontains the words which in trade and 
among consumers hâve come to be the every-day désignation of 
complainant's goods, the chocolaté so labeled will naturally be as- 
sumed to be complainant's, unless spécial care be taken to indicate 
that it is not. Of course, it would be very easy, under thé "Virginia 
decree, to mark the goods "W. H. Baker's Chocolaté," and still so 
dress them up that no one of ordinary intelligence would be de- 
ceived as to their identity; but that présupposes a bona flde effort 
to "accentuate différences," — such an effort as was made by the de- 
signer of the package of "Barker's Chocolaté," which is an ex- 
hibât in this case. No such effort has yet been made, and it is hardly 
to be expected that any such effort ever will be made. The com- 
plainant is entitled to relief against further use of a title which 
causes confusion, provided such relief can be granted without depriv- 
ing W. H. Baker of the right to use his own name in connection 
with the chocolaté business. The measure of such right is tersely 
expressed by Judge Paul : 

"The doctrine is equally well settled that equity will direct how a man 
Bhall use his name in hi» purpose to dénote hls own individuality. He wlU 

« The foUowing Is the label to which the court hère refers; 
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aot be allowed to so use his own name as to work an Injury to another har- 
Ing the same name, nor to perpetrate a fraud on the puljllc." 

See, also, Meyer t. Medicine Co., 7 G. G. A. 558, 58 Fed. 884; Land- 
reth T. Landreth, 22 Fed. 41; Pillsbury v. Flour Mills Go., 12 G. 0. 
A. 432, 64 Fed. 841; Brinsmead v. Brinsmead, 12 Times Law, 
631, 13 Ad. 3, and [1897] 1 Oh. 46, And this court had occasion to 
refer to the same doctrine in Duryea v. Manufacturing Go. (Dec, 
1896) 79 Fed. 651. In that case the défendants placed their goods 
on the market in packages which prominently displayed the worda 
"Laundry Staroh Prepared by Duryea & Go.," and it was contended 
that the défendants' goods competed unfairly with the starch made 
by complainant's predecessors, and known as "Duryea's Starch." 
This court said: 

"It cannot be denied that by contlnnoiiB and rlghtful use for forty yeara the 
name of 'Duryea Starch' had become identifled wlth Its 'source of manufac- 
ture,' and that an attempt by persons of the name of Duryea, or of any other 
name, to put upon the market thelr owm product under the name of 'Dur- 
yea's Starch' could be suppresaed. Inasmoch as défendants hâve not called 
thelr goods by this well-known name," etc., Injunctlon was refused. 

This principle of equity indicates quite clearly what relief may 
be appropriately accorded to complainant hère. W. H, Baker's 
legitimate use of his own name is not interfered with so long as he 
is allowed to use it in connection with his chocolaté goods, setting 
forth on labels or advertisements that the chocolaté is "made by" 
or "for," or "prepared by" or "for," or "sold by" W. H. Baker, or 
even that it is made or prepared at W. H. Baker's factory. But he 
should not be allowed to use his sumame, Baker, whether his given 
name or its initiais are preflxed or not, so as to announce upon label 
or advertisement that the goods he sells are "Baker's Chocolaté." 

The interlocutory decree of the circuit court, Southern district 
of New York, now appealed from, is therefore aflBrmed in ail re- 
spects, except as to the third paragraph, which should be modifled 
so as to read: 

"3. From uslng In connection with the business of maklng or selling choco- 
laté, on labels, wrappers, cans, boxes, cakes, molds, slgns, letter heads, bill 
heads, or advertisements, or in any other manner whatsoever, the word 
'Baker,' 'Baker's,' or 'Bakers' alone, or the word 'Bakers,' 'Bakers',' or 
'Baker's,* (whether the same he or be not coupled with other names or initiais) 
In such a coUoeation wlth the word 'chocolaté' (whether the same be or be not 
coupled wlth sotne fnrther descriptive word or words) as to indlcate that the 
Chocolaté so made or sold Is a varlety of 'Baker's Chocolaté.' But défendant 
may Indlcate thereon In appropriate language that the chocolaté Is made or 
prepared or sold for or by W. H. Baker, of Winchester, Virginia." 

Equally appropriate relief would be afforded to complainant by 
adopting the method used in the Brinsmead Case, supra. And since 
it is urged that the expense of making a complète change in ail 
the particulars aboyé enumerated will be extremely heavy, the man- 
date will, if défendant prefers, direct a modification of the interlocu- 
tory decree solely by requiring the affixing upon every package sold, 
in type as prominent as the title, of the statement that "W. H. 
Baker is distinct from and has no connection with the old chocolaté 
manufactory of Walter Baker & Company." Unless défendant pre- 
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fers this change, the mandate will direct modification as above set 
forth. 

The cause is remanded to the circuit court for further proceedings 
in accordance with this détermination. Costa of this appeal to the 
appellant. 



HILSON CO. V. FOSTBR et al. 

(Circuit Court, S. D. New York. June 4, 1897.) 

L TJnfair Compétition is BnsiNEsa— Mbthods of Advebtisi»». 

Money invested In advertîsing Is as much a part of a business as If 
invested in buildings or machinery, and when the goods of a manufacturer 
hâve become popular, not only beeause of their Intrinslc worth, but also 
by reason of the ingénions, attractive, and persistent manner in which 
tiîey hâve been advertlsed, the good will thus created Is entitled to pro- 
tection agalnst unfalr compétition. 

S. Same. . 

The adoption of a manufacturer's dlstlnctlve means of advertîsing hls 
goods, by the use, for slmilar goods, of means which Involve nothing 
original, and, though not Identlcal at any point, are similar at every point, 
Including the use of apicture which, in gênerai design and In the idea 
conveyed, is so Uke a plcture used to advertise such manufacturer's goods 
as to be readily mlstaken for It by the ordinary purchaser, though dlfCer- 
Ing from It In détails of arrangement, constltutes unfair compétition. 

8. Samk— Evidence— Pkoop of Intbnt. 

Similaritles in the methods of dressing up goods for the market, and of 
advertîsing them, which, when considered alone, are Immaterial and in- 
significant, may be Important as tending to establish a gênerai design on 
the part of one dealer to palm off hls goods as those of another, and as 
helping to establish the intent In more flagrant infringements of rlght. 

i. Bame— Equitable Relief— F alsb Statbmentb bt Complainant. 

A manufacturer of clgars placed in each box thereof a printed statement 
that only the best grades of Havana tobacco were used In the clgars, 
which were guarantied to be of cholce Havana tobacco. In fact, the cigars 
contalned a considérable proportion of inferior tobacco, not Havana, and 
In some instances no Havana tobacco at ail. Held, that this was such a 
mlsrepresentation as to disentitle the manufacturer to relief against an Imi- 
tator of his labels, advertlsements, etc., though found clearly guilty of un- 
falr compétition. 

Rowland Cox, Morris S. Wise, and Wise & Lichtenstein, for com- 
plainant. 
Esek Cowen and Einstein & Townsend, for défendants. 

CÎOXE, District Judge. This is an action to restrain unfair com- 
pétition in trade. For over 10 years the complainant and its pred- 
ecessors hâve been engaged in making and selling a brandof cigars 
known as the "Hoffman House Boquet." Thèse cigars were madp 
of tobacco selected with great skill and care and they hâve been 
introduced to the public by an elaborate and expensive System of 
advertising until they hâve become well known and popular, the 
annual sales amounting to many millions. Perhaps the most prom- 
inent person in perfecting and popularizing thèse cigars was the 
défendant Foster. For 17 years he had been connected with Ed- 
ward and Max Hilson under the ârm name of Foster, Hilson & Co. 
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The Hoffman House Boquet cigar originated with Foster; he 
watched each step of its advancing popularity and to him more than 
to anj other man its success is due. In 1892 tbe flrm of Poster, 
Hilson & Co. was converted into a corporation under the name of 
the Foster-Hilson Company. In April, 1893, Foster disposed of hifl 
stock in this company, and has since been manufacturing the "Ban- 
quet Hall Boquet" cigar, and introducing it to the public by means 
which the complainant allèges to be unfair and fraudaient. 

The law relating to this subject is well understood. No man has 
a righ't to use names, symbols, signs or marks which are intended, or 
calculated, to represent that his business is that of another. iNo 
man should in this way be permitted to appropriate the fruits of 
another's industry, or impose his goods upon the public by inducing 
it to believe that they are the goods of some one else. If A. présents 
his goods in such a way that a customer who is acquainted with the 
goods of B. and intends to purchase them is induced to take the 
goo^s of A. instead, believing them to be the goods of B., A. is guilty of 
a fraud which deceives the public and injures his competitor. Where 
the goods of a manufacturer hâve beeome popular not only because 
of théir intrinsic worth, but also by reason of the ingénions, at- 
tractive and persistent manner in which they hâve been advertised, 
the good will thus created is entitled to protection. The money in^ 
vestSi in advertising is as much a part of the business as if in- 
vested in buildings, or machinery, and a rival in business has no 
more right to use the one than the other, — no more right to use the 
machinery by which the goods are placed on the market than the 
machinery which originally created them. No one should be per- 
mitted to step in at the eleventh hour and appropriate advantages 
resulting from years of toil on the part of another. 

The action is based upon déception, unfairness and fraud and when 
thèse are established the court should not hesitate to act. Fraud 
should be clearly proved; it should not be inferred from remote and 
trivial sinâilarities. Judicial paternalism should be avoided; there 
should be no oflQcious meddling by the court with the petty détails 
of trade ; but, on the other hand, its process should be promptly used 
to prevent an honest business from being destroyed or invaded by dis- 
honest means. Judged by thèse raies the défendants must be found 
at fault. 

No one, it is thought, can read the record without being convinced 
that the défendants started ont with the deliberate purpose to eut 
into the complainant's trade, occupy its territory, beguile its cus- 
tomers and share its profits. The purpose to injure the complain- 
ant, if not admitted, is hardly disguised. The défendants hâve used 
the same means to introduce their cigar that the complainant adopt- 
ed and although there is not exact identity at any point there is simi- 
larity at every point. The défendants' advertising proceeds upon 
Unes similar to those adopted by the complainant; every step taken 
by the latter is met by a similar step by the former. The complain- 
ant uses the name '*Hofifman," the défendants use the same name 
though diiïerently spelled. The complainant uses diamond-shaped 
silver and black price cards and red and gold bands ; the défendants 
80 F.— 57 
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do the eame. The complainant's show cards, posters and labels rep- 
*esent a banquet scène in the diniug room of the Hoffman House; 
the défendants produce a similar scène in the dining room of "The 
Waldorf." In the use of métal signs, in the size and shape of the 
cigar, in the use of a picture representing a "smoking man," in the 
color of the paper edging of the cigar box and in many other matters 
of détail the défendants hâve trodden closely in the footsteps of the 
complainant. They hâve evolred nothing original; the plan of their 
advertising has been copied directly from the complainant. 

It is true that many of thèse similarities are, when considered 
alone, immaterial and insigniflcant If, for instance, the complain- 
ant's right to relief depended ùpon the color of the bands and box 
binding, or the size and shape of the cigar, it would be the duty of 
the court to dismiss the bill as depending upon considérations too 
trivial and spéculative to warrant the interférence of a court of 
equity. The law is not made for the protection of dégénérâtes and 
paranoiacs, but for the gênerai public composed of men with ordinary 
common sensé and with faculties unimpaired. The task of the court, 
therefore, will be accomplished if it confines its attention to those 
similarities which are likely to deceive the ordinary purchaser. 
Though many of the acts complained of are insulflcient to sustain a 
decree when considered alone, they are ail important as tending to 
establish the gênerai design to poach upon the complainant's préserve 
at every point and help to establish the intent of the défendants in 
their more open and flagrant infringements. 

Perhaps the most distinctive advertisement of the complainant is 
one representing a banquet in the Hoffman House dining room at- 
tended by a large number of Americaîs most conspicuous citizens, — 
Major McKinley, Mr. Cleveland, Gen. Harrison and Mr. Depew being 
among them. The latter is on his feet, presumably in the act of 
addressing the distinguished company. A box of HofEman House 
Boquet cigars is being served to the guests. The idea intended to 
be conveyed, and which is conveyed, by this picture is that the Hoff- 
man House cigar is a favorite upon such occasions and is patronized 
by the most eminent statesmen and orators of the land. No matter 
how much they may diflfer upon other questions they are agreed 
upon the proper cigar to smoke when the rivalries of politics are laid 
aside and they meet on common ground around the convivial board. 
The idea was striking and original. It impressed the average smoker. 
A cigar which suits so many prominent individuals must be a good 
one. True, banquet scènes hâve been used before as labels for 
cigar boxes but not this banquet scène, the central idea of which is 
the partiality displayed by so many well known citizens for this par- 
ticular cigar. The picture impresses the average American very 
much as a German would be impressed if he were informed that the 
cigar offered him is the bra'nd smoked by the Kaiser and Prince Bis- 
marck; or an Englishman, if told that for a moderate price he can 
cultivate the same taste in tobacco as the Prince of Wales, Lord Salis- 
bury, Mr. Gladstone and Mr. Chamberlain. 

This picture the défendants hâve boldly appropriated. The same 
distinguished company is assembled; they are drinking the san»*- 
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wme anfl are listening to the same orator, The critical observer 
will note the absence of some of the HoÊfman House banqueters and 
the addition of others made prominent by more récent events. But 
the central idea is there; the gênerai impression is the same. The 
ordinary purchaser seeing this picture in a cigar shop would be likely 
to enter and take the cigar offered him supposing it was the same 
brand which he had learned to distinguish by this distinctive banquet 
scène. He would not stop to analyze the picture; he would not 
notice that Mr. Depew stands opposite to Président Cleveland where- 
as in the earlier picture they are on the same side of the table; he 
would not notice the différences in background or table décorations. 
The gênerai effect would remain in his memory and the gênerai effect 
is unquestionably the same. In order to demonstrate the bold char- 
acter of the piracy the complainant has pointed eut instances where 
minute détails and even mistakes hâve been copied; but it is unnec- 
essary to consider thèse, for it seems too plain for discussion that the 
défendants hâve taken the complainant's idea and are endeavoring 
to march into public fayor under a flag which they are not entltled 
to carry. 

The foregoing was written under the impression obtained at the 
argument that the aflQrmatiTe défense might be disposed of by the 
maxim, "De minimis non curât lex." But the more the testimony 
bearing on this défense has been studied, and it has been read several 
times, the Armer becomes the conviction that the charge of misrepre- 
sentation is most serions. The complainant has placed in its boxes 
of Hoflman House cigars a picture representing a stripping scène 
in Havana. On the reverse of the picture is the foUowing state , 
ment: 

"We use only the very best grades of Havana tobacco, and are the only 
house In our line in this country maklng a speciaJty of fine Havana cigars who 
hâve thelr own stripping factory In Cuba, under the personal supervision of 
our Mr. Edward Hilson. We manufacture only genulne Havana cigars, and 
represent our goods as they are. Our cigars are guarantled choice Havaaa 
tobacco, not American tobaccos ralsed from Spanish seed. 

"Very respectfuUy, The Hilson Company. 

"Fact. No. 1, 3rd Dlst. N. Y." 

It will be observed that this notice is signed by the présent com- 
plainant, the Hilson Company. The notice could not, therefore, 
bave been used in the business prior to November 29, 1^3, when the 
change in the corporate name took place. The défendants assert 
that ai ter Foster had retired ^nd the Hilson Company began business 
under its présent management .it stated falsely that cigars made 
wholly and partly of domestic tobacco were genuine Havana cigars. 
It will be observed that the language used by the complainant is 
free from ail doubt and ambiguity. The card says: "We use only 
the very best grades of Havana tobacco. * • • We manufacture 
only genuine Havana cigars. • • ♦ Our cigars are guarantied 
choice Havana tobacco, not American tobaccos raised from Spanish 
seed." The évidence of a spécial trade meaning for the word 
"Havana" is very meager and is insufiScient to uphold a flnding of 
fact. Even if there were such évidence it is doubtful if it could be 
considered as thèse cards are addressed to the consumer, who is not 
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supposed to know the technical language of the cigar trade. The 
complainant's words must, then, be given their ordinary dictionary 
meaning. 

ïlie complainant admits that the Hoflman House Boquet cigars are 
made with Havana fiUers, seed binders and Sumatra wrappers; that 
they hâve, to a considérable extent, been manufactured by team 
work; and that they hâve never been manufactured exclusivelj of 
Havana tobacco. TJpon thèse conceded facts is the complainant's 
représentation true? Assume that an ordinary smoker goes to the 
complainant's factory to purchase Hoffman House cigars, and that a 
box is handed him by the président of the company with the oral 
statement, "Thèse cigars are guarantied choice Havana tobacco, we 
make only genuine Havana cigars and use only the best grades of 
Havana tobacco;" vrould not the purchaser be justiûed in believing 
that he was purchasing cigars made "only" of Havana tobacco? 
How could stronger language be employed? It is urged that the card 
does not say that the cigars are made "wholly" of Havana tobacco; 
but "only" is a synonym for "wholly" and the statement when read 
as a whole certainly precludes the idea of the use of domestic tobacco. 

It is no answer to this défense to say that the défendant Foster 
knew of the way in which the Hoffman House cigars were manufac- 
tured. There is nothing fraudulent in the way they are made; the 
fraud consists in representing them to be what they are not. On the 
other hand it must be remembered that this is an aflSrmative dé- 
fense grôunded on fraud. Fraud must be proved and if the testi- 
mouy tenninated at this point it is possible that the question might 
be considered doubtful and the doubt resolved in favor of the com- 
plainant upon the Unes pointed out in Oondit v. Glaccum, 2 Trade- 
Mark Eecord, No. 29. Certainly this would be the inclination of the 
court in view of the clear évidence of inf ringement as before indicated. 
But the testimony does not stop hère. Marx Steinberger was gên- 
erai superintendent and foreman of the complainant's factory from 
November, 1893, until March, 1895, and before that time he was em- 
ployed in a similar capacity by the Foster-Hilson Company. He 
testiâed positively and with his memory refreshed by memoranda 
made at the time that large numbers of the complainant's cigars were 
made with mixed Havana and seed Allers, seed binders and Sumatra 
wrappers and that others were made wholly of seed tobacco except 
the wrapper, which was Sumatra tobacco. In other words, he testi- 
fied that the complainant sold large quantities of cheap seed cigars 
in Hoffman House boxes with the jvritten guaranty that they were 
"genuine chojce Havanas." This évidence is wholly uncontradicted. 
Although Edward Hilson is directly implicated by Steinberger 
neither he nor Max Hilson is called as a witness. Steinberger 
stands not only uncontradicted and unimpeached but the inference 
is very strong that it was not possible to contradict him. The ex- 
cuse that the Hilsons, or their superintendent, if called as witnesses 
might hâve been required to reveal business secrets seems wholly in- 
sufflcient in view of the gravity of the charge and the conceded knowl- 
edge of the «omplainant's business already possessed by the défend- 
ant Foster. 
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The witnesa Louis Prince who was called by the défendants ia in. 
the complainant's employ as foreman of the packing department. 
He was an unwilling witness but in many instances he corroborated 
Steinberg» by stating that cigars, which the latter testifled were 
largely or wholly ot seed tobacco, went into Hoffman House boxes. 
It is true that Prince says that he never knowingly paclied a seed 
cigar in a Hoffman House box, but this testimony is unimportant in 
View of his positive statement that he did not know how the cigars 
packed by him were made, or what kind of tobacco went into them. 
There is no escape from the flnding of fact that the complainant has 
sold large quantities of seed cigars, or cigars with mixed Allers, repre- 
senting them to be genuine Havana cigars. The rule of law ap- 
plicable to such circumstances is perfectly clear. Equity will refuse 
to aid a complainant, in cases of this character, who is himself 
guilty of making material false statements in connection with the 
property he seeks to protect Medicine Co. v. "Wood, 108 U. S. 218, 
2 Sup. et. 436; Cigar Oo. v. Pozo, 16 Colo. 388, 26 Pac. 556; Fetridge 
V. Wells, 4 Abb. Prac. 144; Krauss v, Peebles' Sons, 58 Fed. 585; 
Seabury v. Grosvenor, 14 Blatchf. 262, Fed. Cas. No. 12,576; Prince 
Manuf g Co. v. Prince's Metallic Paint Co., 135 N. Y. 24, 31 N. E. 
990; Gonnëlï v. Reed, 128 Mass. 477. It would seem that this rule 
might be modifled so as to permit the court, for the protection of 
the gênerai public, to enjoin both parties; but so long as it remains 
the rule of the suprême court it is the duty of inferior tribunals to 
foUow it. The bill must be dismissed. 



CORBETT v. PUJRDY et al. 

(Circuit Court, S. D. New York. May 17, 1897.) 

CoPYKiGHT— What is Protbctbd— Titles. 

The right seeured by the copyright laws Is the property tn the llterary 
composition, and not in the name or title given to It; and an Injunctlon 
wlU not be granted, under the copyright laws, to protect a tltle alone, sepa- 
rate from the book or dramatlc composition it is used to designate. 

This was a suit in equity by Adolphe Corbett against Fannie Bice 
Purdy and others to enjoin the alleged infringement of a copyright 
on a dramatic composition. The cause was heard on a motion for 
preliminary injunction. 

James Foster Milligan, for plaintiff. 
Abram Hummell, for défendants. 

LAOOMBE, Circuit Judge. The relevant provisions of section 
4952, Rev. St. U. S., as amended by the act of March 3, 1891, are as 
follows: 

"Sec. 4952. The author of • * * any dramatlc composition » * » 
Bhall, upon complying with the provisions of this chapter, hâve the sole 11b- 
erty of • • • pubUcly performlng or representlng it or causing It to be per- 
formed or represented by others," etc. 

There is no évidence to show that défendants are publicly per- 
forming or representing complainant's "dramatic composition." Tbe 
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right Becnred by the copyright act is the property in the literary com- 
position, and not in the name or title given to it. In no case, so 
far as this court is advised, has protection been afforded by injunc- 
tion under tlie copyright laws to the title alone, separate from the 
book or dramatic composition which it is used to designate. Osgood 
T. Allen, 1 Holmes, 185, Ped. Cas. No. 10,603, Whaterer rights com- 
plainant may hâve to restrain appropriation by another of the title 
of his work, on gênerai principles of equity, cannot be considered in 
this suit, which is a controversy between citizens of the same state, 
and présents no fédéral question. Motion for injunction denied. • 



RBLIANCB NOVELTT 00. V. DWOEZEK et al 

(Circuit Court, N. D. Callfomla. May 17, 1897.) 

Patents — Phblimina.ky Injunction— Qambling Dbvices. 

The Werthelmer patent, No. 26,684, for a design to be placed on a case 
eontaining a coln-controlled machine, known as a "card-playing slot ma- 
chine," held to cover a gambling device, for which reason a prellminary 
Injunction would be denied, though it was clalmed that the patent was ap- 
plicable to other purposes; it appearlng that, up to the time of the présent 
proceeding, It had never been used except upon a card-playing machine. 

This was a bill for infringement of design patent No. 26,684. 
Order to show cause why a prellminary injunction should not be 
granted the complainant pendente lite. Objected that patent cot- 
ers a coin-controlling, card-playing machine used for gambling pur- 
poses. Injunction denied. 

John L. Boone, for complainant. 
Isaac Frohman, for défendants. 

MOEROW, District Judge. This case cornes up on an order to 
show cause why a preliminary injunction should not be granted the 
complainant pendente lite. The bill charges the infringement of 
letters patent No. 26,684, issued to Benny J. Wertheimer on February 
23, 1897, under section 4929, Rev. St., for a design upon the cases 
of coin-controlled machines, generally known as "nickel in the slot 
machines," which, in the case at bar, are of the kind commonly 
known as "card-playing slot machines." 

Several objections are made by the défendants to the application 
for a preliminary injunction. It is claimed (1) that the défend- 
ants' design is différent and does not infringe; (2) that complainant's 
design does not disclose originality and the exercise of the inventive 
facuïty, it being claimed, in this connection, that complainant's 
patented design case is substantially the same in form and gênerai 
appearance as the case of the Nafew-Goldberg Manufacturing Com- 
pany; and (3) that it has no élément of utility, but is used on a 
gambling device. 

If the last ground be deemed to be supported by the proofs, it will 
be unnecessary to consider the other grounds. The design covered 
by complainant's patent is placed on a case, with a glass front, con- 
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taining the coin-controlled machine referred to. Thîs machine is 
composed of a mechanism, chief among which is a cylinder, to which 
playing cards of convenient size are attached. Upon dropping a 
flve-cent nickel coin in the slot fixed in the front of the case, and 
pressing the push bar, also fixed in the front of the case, the cylinder 
is caused to spring and revolve with some rapidity, carrying the cards 
on the cylinder around with it. The losses or winnings of the 
player are determined by the combinations formed by the cards 
which ultimately rest face upright in the case. This brief descrip- 
tion of thèse coin-controlled, carS-playing machines, upon which com- 
plainant's design is placed, will be sufficient to show the nature and 
purpose to which they are put. The machines are used principally 
in saloons, cigar stands, and other such places of resort by the fre- 
quenters and visitors thereto. The winnings of the successf ul player 
consijst generally in cigars or drinks. The complainant claims, how- 
ever, that thèse coin-controlled, card-playing machines, inclosed b? 
its design case, may be put to other uses, among which is the exhibi- 
tion of photographs, kinetoscope pictures, automatic toys, and view? 
of celebrated places and persons. But its own affldavlts show that 
the only use to which the card-playing machines containing its desigr 
case hâve been put is for gambling purposes. 

It is a gênerai principle, based upon public policy, that the patent 
laws of the United States do not authorize the issue of a patent for 
an invention which is injurious to the morals, health, or good order of 
Society, Bedford v. Hunt, 1 Mason, 302, Fed. Oas. No. 1^217; Device 
Co. V. Lloyd, 40 Fed. 89. The latter case, in principle, is directly in 
point, the device being also a nickel in the slot machine, similar in its 
gênerai opérations with that involved in the case at bar. It was 
known as, and the patent granted for, a "toy automatic race course." 
Judge Blodgett held it to be a gambling device, and not a useful in- 
vention, within the meaning of the patent laws of the United States, 
and declined to grant the complainant an injunction pendente lite. 
"With respect to the claim, which is made in the case at bar, that the 
machine could be devoted to other than gambling purposes, the 
learned judge said: 

"It is urged that thls machine Is susceptible of being utllized as a toy or 
child's plaything: but It is a sufficient answer to this suggestion that no such 
use has been as yet made. The patent has been very recently issued, and it 
Is possible that a useful application may yet be found for It; but, as the case 
now stands, the only use to which the Invention has been put being for 
gambling purposes, I must hold that It is not a useful device, within the mean- 
ing of the patent law, as Its use so far has been only pernicious and hurtful." 

This language appears to be peeuliarly applicable to the design in 
the case at bar. It is true that the device referred to in the case 
cited was an invention of a machine, while in the case at bar the pat- 
ent is for a design inclosing a machine; but I see no reason why the 
same principle of law should not be applied to the one as to the 
other. In Simonds' Summary of the Law of Patents (page 211) he 
says: 

"It Is true that the act hereinbefore quoted [section 4929, Rev. St.] spécifies 
as patentable 'any new, useful, and original shape or configuration of any ar- 
ticle of manufacture"; but it Is not at ail unreasonable to suppose that the 
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leglslator who drafted the clause meant that the word 'useful' should hâve sub- 
sfantially the same meanlng hère that It has In the part of the act creating 
utllity patents,— that Is, that the things presented for patent shall be designed 
for some useful purpose, in distinction from a huitful, frivolous, or immoral 
puïpose." 

I Bhall, therefore, deny the application for a preliminary injunction. 



STEEO^OLAD BATH 00. v. DAVISON. 

(Circuit Court of Appeals, Second Circuit. May 26, 1897.) 

Patents — Anticipation— Bath Tubs. 

Clalm 1 of the Booth patent, No. 458,995, for a bath tub composed of a 
smooth sheet métal casing, having a lining of copper or other light flexible 
métal hammered, rolled, or pressed into close contact therewith, does not 
describe a patentable Invention in vlew of the Holmes patent. No. 189,559. 
77 Fed, 736, reversed. 

Appeal from the Circuit Court of the TTnited States for the North- 
ern District of Is^ew York. 

This was a suit in equity by Samuel Davison against the Steel- 
Clad Bath Company for alleged infringement of a patent for an im- 
proved bath tub. The circuit court entered a decree for the com- 
plainant (77 Fed. 736), and the défendant has appealed. 

Henry P. Wells, for complainant 
Win. Eaimond Baird, for défendant. 

Before WAM^Œ, LACOMBE, and SHIPMAN, Circuit Judges. 

SHEPMIAN, Circuit Judge. This appeal is from. a decree of the 
circuit court for the Northern district of New York, which found 
that the défendant had infringed claims 1, 2, 5, and 7 of letters 
patent No. 458,995, granted to George Booth on September 8, 1891, 
for an improved bath tub. The spécification described the inven- 
tion as follows: 

"The object of the invention is to construct a cheaply-made, but praotieally 
indestructible, bath tub; and It conslsts, essentiaUy, of a bath tub composed 
of a casing made of llght sheet steel, or sueh other light sheet métal as has 
a perfectly smooth surface; ïhe said casing being lined with copper, alum- 
inum, or other light, flexible métal, hammered, roUed, or pressed Into close 
contact V7lth the smooth inner surface of the casing; the said bath tub being 
preferably made in three sections, each section having an outwardly project- 
ing flange formed on it to ooiTespond with the flange on the section against 
whidh it abuts. • • • The outer casing of each section is preferably 
made of light sheet steel, as the surface of sheet steel is perfectly smooth, 
so that the inner lining, a, can be hammered, roUed, or pressed into close 
contact vFlth Its outer casing, A. This inner lining, a, is made of copper, 
alumlnum, or other light, flexible métal. By using métal, llke sheet steel, 
with an absolutely smooth surface, I am able to use an extremely thln lining, 
a, whlch enables me to produee a highly-flnlshed bath tub at a low price, and 
which wlU be very light and portable." 

The patentée also said that an outer casing of cast métal could 
not be used, because the inner surface of the casing could not be 
made suiBciently smooth to receive the lining. The top edges of 
the tub were bent inwardly, so that the lining was held flrmly 
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against the outer casing. A cap around the upper edges of the tub 
helped to hold the lining in position. The préférable division of the 
tub into three sections was for convenience of transportation. The 
claims in controversy are as follows: 

"(1) As an Improved article of manufacture, a bath tub composed of a 
smooth sheet-metal casing, having a lining of copper, aluminum, or other 
liglit, flexible métal, hammered, rolled, or pressed Into close contact with its 
outer casing, substantially as and for the purpose specified. (2) As an im- 
proved article of manufacture, a bath tub composed of a smooth sheet-metal 
casing, having a lining of copper, aluminum, or other flexible métal, ham- 
mered, rolled, or pressed iot» close contact with its outer casing, in combina- 
tlon with a capping extending over, and secured to, the upper edges of the 
bath tub. (5) As an improved article of manufacture, a bath tub comitosed 
of a smooth sheet-metal casing curved In cross sections, so that its upper 
edges incline inwardly, a lining of copper, aluminum, or other ligbt, flexible 
métal belng hammered, rolled, or pressed, into close contact with its outer 
casing, substantially as and for the purpose specified. (7) As an improved 
article of manufacture, a bath tub composed of three flanged, smooth sheet- 
metal sections, lined with copper, aluminum, or other light, flexible métal, 
hammered, roUed, or pressed into close contact with its outer casing, In com- 
blnation with a capping extending over and secured to the flanges formed 
on the upper edge» of the bath tub, substantially as and for the purpose speel- 
ûed." 

The trial judge traly stated that the sheet steel and copper tub 
which the patentée made is cheap, strong, durable, light, and easilj 
moved. The experts in behalf of the complainant relied strongly 
upon the point that it was a cheap tub, which contained no con- 
cealed woodwork, and was so constructed that the pipes and joints 
were exposed, and that the exterior of the tub was open to free 
ventilation and examination, and was therefore an improvement 
both upon tubs which were incased by wooden boxes, and upon ex- 
pensive porcelain tubs. Thèse sanitary advantages were not men- 
tioned in the spécification, but the tub, being, as a whole, of métal, 
in fact excîuded woodwork; and, being elevated upon legs, it was 
raised f rom the floor, and therefore the pipes could be exaniined 
with ease. The minor improvements specified in claims 2, 5, and 7 
were not of patentable importance; and if the patentée had con- 
flned himself, in the first claim, to what he actually gave to the pub- 
lic, — a smooth sheet-steel casing, having a lining of flexible copper, 
rolled or pressed into close contact with its outer casing,— the patent 
would hâve been much stronger. But he went further, and claimed 
a smooth sheet-metal casing of any sort, having a lining of any 
light, flexible métal brought into close contact with the outer casing, 
and thereby gave too great breadth to his patent. He evidently in- 
tended to include ail sheet métal, whether of zinc, copper, or tin. 
Smooth sheets of métal of différent kinds, rolled or pressed together, 
were not unknown in the art of the coppersmith, and had been used 
in soda fountains and in water boilers; but thèse examples be- 
longed to articles which were unlike bath tubs, and are not im- 
portant in this connection. The patent to Charles E. L. Holmes, 
No. 189,559, dated April 17, 1877, was for a portable bath tub made 
of two kinds of métal; the body of the métal being zinc, and the 
facing of tin. "The sheet," says the spécification, "is formed by 
uniting a thin sheet of tin and a thicker sheet of zinc by rolling the 
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two sheets together, soldering them face to face, or otherwise pro- 
ducing a homogeneous sheet having tin for a facing and zinc for 
the body." The outer casing of each section of the Booth tub "is 
preferably made of light sheet steel, so that the inner lining can 
be hammered, rolled, or pressed into close contact with its outer 
casing." The distinction which the complainant's experts make be- 
tween the modes of construction of the respective tubs, viz. that the 
Booth tub is made of two independent sheets of métal, one nested 
within the other, whereas the Holmes tub is made from a homo- 
geneous sheet of compound métal, was not recognized in the original 
Booth spécification, which said that his "lining was hammered, 
rolled, or pressed so as to be practically intégral with its outer 
casing." The body of each tub can be made by roUing the two sheets 
of métal together, and, if the Holmes alleged invention had never 
existed, a tub made of sheet zinc and sheet tin combined by rolling 
or otherwise pressing the sheets together would hâve been within 
the terms of claim 1 of the Booth patent, unless it should be con- 
strued as being exclusively for a stationary tub which is connected 
with the house system of water supply. If the Booth claim should 
properly be thus limited, the Holmes tub is so much a part of the 
prior art as to deprive the claimed improvement of the character of 
invention, for the means of which Booth claimed a monopoly for 
the manufacture of a stationary tub had been used before to make 
a light, cheap, and durable portable tub. Knapp v. Morss, 150 U. 
S. 221, 14 Sup. et. 81. The decree of the circuit court is reversed, 
with costs. 



BLAUVELT y. INTERIOR CONDUIT & INSULATION CO. 

(Circuit Court of Appeals, Second Circuit May 26, 1897.) 

Patents— Invention bt Employb— Implied Licknse or Employbb. 

An employé who, whlle earning weekly wages, constructs with hlg 
employer's tools and materials, and in his shop, machines which the lat- 
ter uses as part of his tools, without knowledge of any objection thereto, 
cannot, after obtaining a patent, enjoin bis employer from further use of 
the particular machines. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York; 

This was a suit in equity by James M. S. Blauvelt, trustée, against 
the Interior Conduit & Insulation Company, to restrain the alleged 
infringement of a patent. The circuit court dismissed the bill, and 
the complainant has appealed. 

John Dane, Jr., for complainant. 

John S. Wise, for défendant. 

Before LACOMBE and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. The complainant is the assignée of 
letters patent No. 456,059, which were issued on July 14, 1891, to 
Albert D. Prentice, as inventor, for an improvement in machine for 
seaming tubes of sheet métal, and, as such assignée, brought a bill 
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in equity in the circuit court for the Southern district of New York 
against the défendant to restrain an alleged infringement of said 
patent. This appeal is from a decree of the circuit court, which dis- 
missed the bill. 

In April, 1891, Prentice made an application for the patent in suit, 
which was granted July 14, 1891. Subsequently, upon an applica- 
tion flled September 3, 1891, by Edward P. Greenfleld, the electrical 
superintendent of the défendant corporation, an interférence was 
declared between thèse two claimants for priority of invention, 
which resulted in a décision in favor of Prentice, and it may be as- 
sumed that he was the original inventor of the machine described 
in his patent. He had made a wooden model of his invention prior 
to the fall of 1888, and in November of that year Greenfleld called 
upon him to make inquiries about it, saw it, and said that he might 
be able to make some arrangements for its manufacture. Pren- 
tice's story is that about January 1, 1890, Greenfleld sent for him to 
corne to the defendant's shop, and agreed with him that he should 
build one of his machines at the company's erpense, that they should 
bave an opportunity to test the probabilities of its success, and, if 
the invention proved satisfactory, they were to use it, paying as roy- 
alty one-eighth of a cent per foot of tubing manufactured by its aid. 
He was to take out a patent in the meantime, and was to be paid 
a mechanic's wages for doing a mechanic's work. He was, in fact, 
paid at the rate of |30 per week, and he entered upon their employ- 
ment in January, 1890, but did not commence working upon thèse 
machines until about a year afterwards. From material furnished 
by the défendant, six or seven machines were made by him, or under 
his supervision, in its shop, which went immediately into expéri- 
mental or practical use by the défendant. On August 3, 1891, Pren- 
tice sent to its président the f ollowing letter : 

"New York, Aug. Srd, 1891. 

"Mr. Edwd. H. Johnson— Sir: I called at your office, 44 Broad street, to-day, 
but failed to find you. I am the inventor and patentée of machine for 
maklng hook-seam sheet-metail tubes, as now iised by Interior Conduit and 
Insulatlon Oo. I hâve failed to corne to any agreement virith your agent, 
Mr. Greenfleld, in regard to the grantlng license, or the amount of royalties 
I should receive. I therefore take thls opportunity to notify you to discon- 
tinue the use of said machines until such time as we shall corne to a mutual 
understanding as to the amount I shall receive as a royalty on your invention. 
"Kespectfully yours, . Albert D. Prentice, 257 West 21st St., City. 

"P. S. Date of U. S. patent, July 14, 1891." 

On August 5th he was discharged by Greenfleld, On August llth 
Johnson replied to the letter of August 3d, denying Prentice's right 
to the patented invention, and claiming that, in any event, the de- 
fendant was entitled to use it. The question of importance in the 
case is in regard to the right of the défendant to use the machines 
which were made prier to August 3d. The complainant testifled 
that the défendant had six or seven patented machines in use when 
he left. He afterwards said that seven dies were made in ail dur- 
ing his continuance with the défendant, one of which was nearly 
complèted when he left. No machines in addition to those sub- 
atantially made or supervised by the complainant, which made use 
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of his îiivéntîon, hâve been made or hâve been used since the com- 
plainant's notice of August 3d. The défendant says that it discon- 
tintied the use of the old machines after August 1, 1893, by which it 
means that a new roller die was substituted in place of the die 
which was deacribed in the patent, but which the complainant thinks 
was an immaterial change. The décision of the question turns up- 
on the existence of the alleged contract between Prentice and the 
défendant. As stated by the complainant, it was a verbal contract 
between him and Greenfleld alone, neither made in the présence of, 
nor, SG far as appears from his testimony, within the knowledge of, 
any other person. The alleged facts of the contract, which Green- 
fleld dénies, must be supported by extraneous circumstances, or by 
the inhérent probabilities of the truth of Prentice's story, or its ex- 
istence cannot be affirmatively found. The circumstances which do 
not support the complainant's theory are the following: Although 
Preûtice says that he was employed for the very purpose of building 
thèse machines upon a specifled royalty, he did not enter upon their 
construction until a year after he commenced to work for the défend- 
ant; but Greenfleld attempted to hâve the flrst machine made outside 
the defèndant's shop. Prentice did not apply for a patent until 
after the flrst one, whidi was flnished in February or March, 1891, 
must hâve been in use; and Greenfleld's knowledge that a patent 
had been applied for or obtained manifestly came as a surprise. 
Purtbermbre, no executive ofScer of the corporation seems to hâve 
heard of such a contract, which was of a class which Greenfleld, who 
was simply the superintendent of the electrical department, had no 
power to make. The surrounding circumstances not only do not 
aid Prentice, but they cast doubt upon the probabilities of the truth 
of his story, and verify the accuracy of the conclusion of the trial 
judge, who said : "His [Prentice's] claims are not supported by proper 
or adéquate évidence. If there was such a contract with the de- 
fendant, it has not been proved." The case is, theref ore, that of an 
inventor, who, as a workman in the employ of another, manufactures 
for him, in his shop, and with his materials, and upon weekly wages, 
machines which the employer uses as a part of his tools, without 
knowledge of any objection thereto, and for which the inventor, 
du ring the term of his employment, obtains a patent, and thereafter 
seeks to restrain the employer from the use of the particular machine 
or machines which had been thus made in the employer's shop un- 
der the supervision of the employé, and apparently as a part of his 
ordinary mechahical work. This subject was considered at length 
in Gill V. U. S., 160 U. S. 426, 16 Sup. Ot. 322. The court said the 
case raised the question, "which has been several times presented to 
this court, whether an employé paid by salary or wages, who devises 
an improved method of doing his work, using the property or labor 
of his employer to put his invention into practical form, and assent- 
ing to the use of such improvements by his employer, may, by taking 
out a patent upon such invention, recover a royalty or other compen- 
sation for such use. In a séries of cases, to which f uller référence 
will be made hereafter, we hâve held that this could not be doue." 
The court further said that the principle upon which ail the deci- 
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BÎons were based is "an application or outgrowth ojE the law of es- 
toppel in pais." The otier cases to which référence was made 
are McClurg v. Kingsland, 1 How. 202; Solomons t. U. S., 137 U. 
S. 342, 11 Sup. Ot. 88; Lane & Bodley Oo. v. Locke, 150 U. S. 193, 
14 Sup. et. 78; McAleer v. U. S., 150 U. S. 424, 14 Sup. Ct. 160; 
Keyes v, Mining Co., 158 U. S. 150, 15 Sup. Ct. 772. It is not to be 
expected that the facts in each case should be either exactly parallel 
with those of every other, or with those containèd in this record, bat 
the principle which is applicable to ail is the same. The decree of 
the circuit court is affirmed, with costs. 



BRILL T. ST. LOUIS OAR CO. et aL 

(Circuit Court, B. D. Missouri, B. D. May 22, 1S9T.) 

L Patents— RiGHTS of Intbntob Pbnding Application— Injunctios. 

The tnchoate rlght of an Inventer, af ter application, and -while the same 
is undergoing examinatlon in the patent office, does not entitle bim to an 
injunctlon agalnst an alleged infringer. Hence any acts done by another, 
either In the way of using the invention or of threats to use It, prior to 
the date of a patent, cannot of themselves he any such évidence of in- 
frlngemeat as to entitle t"he patentée to an injunctlon In a suit brought 
after the grant of the patent. If, however, the threats to use the inven- 
tion are of a character to falrly justlfy the Inference that défendants in- 
tended to continue the use thereof after a patent should be Issued, then 
complalnant may hâve a iSecree enjolnlng the carrying out of such threats. 

S. Same— Pkbsumptions. 

Proof of construction by défendants, pendlng complainant's application 
for a patent, of cars which would infrlnge the patent, does not create a 
presumptlon that défendants -would continue to make such cars after Issu- 
ance of the patent. On the contrary the presumptlon li that défendants 
vrould conform to the law rather than vlolate Ifc 

B. Same— BuBDEN of Proof. 

The fact that it is easy for défendants to dlsprove an intention to In- 
frlnge does not make their omission to do so presumptive évidence that 
they entertained such an intention. 

Francis Kawle and Henry Hitchcock, for complainant. 
George H. Knight, for défendants. 

ADAMS, District Judge. The bill charges that the complainant 
is the owner of several letters patent of the United States, num- 
bered, respectively, 373,639 (dated November 22, 1887), 418,438 
(dated December 31, 1889), 425,653 (dated April 15, 1890), 428,068 
(dated May 20, 1890), and 430,418 (dated June 17, 1890),— ail for 
certain new and useful improvements in car trucks, railway cars, 
and motor trucks for cars, — and that the défendants hadj prior to 
the institution of this suit, infrînged the same by the conjoint use 
thereof in manufacturing cars, and also by selling cars so manufac- 
tured. The bill further charges that the défendants give out and 
threaten that they vrtll continue such infringement On thèse al- 
leged facts the complainant prays for an accounting, and perpétuai 
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injunctîon restralning such threatened infringement. The défend- 
ants' answer puts in issue the validity of the patents and the alleged 
infringement thereof by the défendants. At the hearing the com- 
plaihant withdrew from the considération of the court the patents 
aforesaid numbered 373,639 and 418,438, and disavowed any right 
of recovery thereon. The case, therefore, stands submitted to the 
court on patents Nos. 425,653, 428,068, and 430,418. Thèse three 
patents, as already seen, are dated, respectively, April 15, May 20, 
and Jùne 17, 1890. Much proof was taken bearlng on the issue of 
patentable invention, and the same bas been crltically and ably an- 
alyzed and presented in argument; but, inasmuch as I am not able 
to find satisfactory proof of infringement, I do not consider it ad- 
visable to state my conclusions on this issue. 

The bill was flled August 15, 1890, — ^four months after the date 
of the oldest patent, and less than two months after the date of 
the youngest patent, in suit Complainaut's counsel does not claim 
to hâve shown by direct proof any acts of infringement occurring 
after the date of any of the patents, but strenuously contends that 
the court should indulge such presumptions and draw such infer- 
ences, from acts done by the défendant four and six months before 
the dates of the patents, as will establish an intention on the part 
of the défendants to infringe subséquent to such dates. On the as- 
sumption thât complainaht's patents are valid, his monopoly under 
any of them commenced with their respective dates. Aii inventer 
has no exclusive right to his invention at common law, but dérives ail 
such exclusive right trorà the grant of the government, subject to 
the provisions of the statutes conferring the right. Thèse statutes 
(section 4884) limit the monopoly to the term of 17 years from the 
date of the grant, as evideneed by the patent. Manifestly, there- 
fore, there can be no invasion of the patentee's rights by any manu- 
facture or use of the device, the subject-matter of the expected pat- 
ent, prior to the date of the patent. On this subject, Chief Justice 
Taney, in the case of Gaylor v. Wilder, 10 How. 477, observes as fol- 
lows: 

"The inventer of a new and useful Improvement certainly has no exclusive 
right to it until he ôbtalns a patent. The right Is created by the patent, and 
no suit can be maintained by the inventor agalnst any one for uslng It before 
the patent Is Issued." 

The inchoaté right existing in an inventor, after making an ap- 
plication for a patent and while the same is undergoing an exam- 
ination in the patent office, does not entitle him to injunctive relief 
against an infringer of such right. Eein v, Clayton, 37 Fed. 354; 
Lyon V. Donaldsoh, 34 Ped. 789. 

From the foregôing it must follow that any acts done by défend- 
ants, either in the way of accomplished use of complainant's inven- 
tion, or of threats to make use of the same prior to April 15, 1890, 
the date of complainant's oldest patent, cannot, in and of them- 
selves, be any such évidence of infringement as to entitle complain- 
ant to a decree în this case. If, however^ such use or threats to 
make use of SUdh invention are of such character as to fairly justify 



BRILL V. ST. LOUIS CAR CO. 911 

the inference that défendants intended to continue the use thereof 
after patenta should be issued to complainant, then complainant is 
entitled to a decree enjoining the défendants from carrying ont their 
threats. An examination of the proof on this subject is, therefore, 
necessary, 

The application for patent 425,653 waa ffled June 25, 1888, for 
patent 428,068 was âled March 15, 1888, and for patent 430,418 waa 
flled October 2, 1888. The patentée made a hrass model, consisting 
of trucks and wheels, embodying the invention of thèse patents, and 
exhibited it at a convention of the American Bailway Association at 
Washington, D. C, in October, 1888. Défendant Kling, who is also 
the président of the défendant corporation, was présent at the con- 
vention, and had an opportunity of seeing this model there. In April, 
1889, the Sprague Electric Company purchased of complainant a 
full-sized truck embodying the inventions of thèse patents, and ship- 
ped it to the défendant corporation, which received it on April 29, 
1889. The défendant, soon after this, constructed nine closed cars, 
with trucks like those received from the Sprague Electric Company, 
embodying the complainant's devicej^for the Wyatt Park Railway 
Company, at St Joseph, Mo., and shipped them to the last-named 
Company in the foUowing month of August. The -nroof further 
shows that while complainant, Brill, was on the stand, on June 26, 
1891, the following questions were put to him, and the following 
answers made by him, namely: 

"Question. Please look at the brass model whlch I show you, and state 
what it is, and how it is connected with the défendants In this case. (Said 
brass model Is offered in évidence, marked 'Complainant's Exhlbit, Truck 
Model No. 4.') Answer. The brass model is the model of our 'Truck No. 4,' 
as we call it In our business, and it Is practicaUy an exact copy of a truck 
that the St. Louis Car Company hâve been furnishing to différent parties, 
and the same I hâve seen in St. Louis and other places. Question, State when 
you saw trucks manufactured by défendants in St. Louis, and where and 
what you saw. Answer. I first saw them In December of 1889, on cars oper- 
ated by the Llndell Railway Company of St. Louis. Question. Did you ex- 
amine thèse cars carefully at the time? Answer. I did. In fact, the trucks 
on them are so much like our trucks that, when I first saw them, I tEought 
it was one of our make, and it was only upon the closest examination that 
I disoovered that It wa? made by the St. Louis Oar Company. It is exactly 
Uke our truck, with the exception of one small détail. Question. Had yoù 
previously shipped any car trucks similar to the one you speak of to the de- 
fendants and when? Answer. Several, during 1889, were sent to the défend- 
ants' shop, to be placed on car bodies that they were building." 

The proof further shows that, while défendant Kling was on the 
stand, on November 17, 1891, ihe following questions were put to 
him, and the following answers made by him thereto, namely* 

"Question. Did your company build tbe motor cars for the Lindell Road 
In this City? Answer. Yes; they did. Question. And I understand that your 
Company is sued by BriU in this case for building those cars? Answer. Yes 
Question. Please state whether or not, in the cars made for the Lindell Rall- 
road Company, for whlch you are sued in this cause, there Is a bar correspond- 
Ing to the bar, e, of complainant's patent, No. 430,418. Answer. No, sir; It 
is not nsed. * • • Question. Does it (referrlng to a drawing exhibited to 
the witness), or not, represent the truck made for the Lindell Rallroad bj 
your Company, and for whlch you are sued by Mr. Brill? Answer. It does," 
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In addition to the foregoing testimony of the witnesses relied upon 
by complainant's counsel as proving infringement by défendants, 
attention is called to the language of défendants' counsel in offering 
Kling as a witness, as follows: 

"Counsel for défendant states that at thls tlme he desires to call Mr. Kling 
to testlfy to the exact construction of the truck frames built for which the 
complainant brings action, before Mr. Smith proceeds any further with hls 
testimony." 

On this issue of information, complainant's counsel calls atten- 
tion, also, to a letter written to défendant corporation, of date Jana- 
ary 6, 1890, which is as follows: 

"Phlladelphla, Jany. 6, 1890. 

"The St. Louis Car Company, P. M. Kling, Bsq., Manager, St. Louis, Mo.— 
Dear Sir: Your favor of the 3rd to hand, and contents noted carefully. Our 
recourse In the case of an Infringement Is against the rallroad company op- 
erating the patented devlce, and they are the people against whom we open 
suit, and usually thelr suit Is defended by the party fumishlng sald patented 
devlce. From a légal point It Is our place to warn the parties against whom 
we propose to enter suit. As we said In ours of the 12— 26— '89, we practically 
control the patented Independent rigid trucks for electrlc motor cars, and It 
Is a question of but a short tlme when we wlll assert our rlghts, In which case 
It Is necessary for us to proceed against manufacturer and user. 

"Yours, truly, James Eawle, Secy." 

The letter of January 3, 1890, to which the foregoing seems to be 
an answer, is as follows: 

"St. Louis, Mo., Jany. 3rd, 1890. 

"J. G. BrlU Co,, Phlladelphla, Pa.— Cents: We are In recelpt of your favor 
to the Oolfax Ave. Elec. Ky. Co., of Denver, Col., dated 12— 26— '89, notifying 
them as to Uability for infringements of your rlght, on pat. trucli. We bave 
contract to fumish O. A. B. Ey. Co. wlth our pat. trucii; therefore, If y ou are 
really under the impression that your patent Is belng Infrlnged upon, the 
proper caper wlll be to write us in regard to same, and not try to worli a scare 
game on our patrons. As to your Mr. BrlU coming to St. Louis, we shall be 
pleased to see hlm, Eope this wlll not be practlced In the future. We re- 
main, 

"Yours, respt,, St. Louis Car Co., P. M. Kling, Mgr." 

Complainant's counsel also calls attention to a letter, written by 
complainant to défendant corporation, of date July 18, 1890, as fol- 
lows: 

"Phlladelphla, July 18th, 1890. 
"St. Louis Car Company, S. H. Kling, Esq., Superintendent, St. Louis, Mo.— 
Dear Sir: For some tlme past you bave been making rigld Independent 
trucks for electrlc motor purposes, of which we bave seen a number, namely, 
those you hâve made for the Llndell Ry. Co. of St. Louis, and Lafayette, 
Denver, and other places, ail of which are direct infringements of the fol- 
io wing patents: Nov. 22, 1887, No. 373,639, G. Martin BrlU and John A. 
BrlU; Dec. Slst, 1889, 418,438, G. Martin Brill; June 17th, 1890, 430,418, 
John A. BrlU and G. Martin Brill; Apr. 15th, 1890, 425,653, John A. BrlU and 
G. Martin BrlU; May 20th, 1890, 428,068, John A. BriU; Jùly 15th, 1890, 
432,115, John A. BrUl. The trucks you hâve made also infringe other appli- 
cations for patents which we hâve before the patent office for the hanglng of 
the motor and brake. We notlfy you to qult the use of thèse devlces at once; 
otherwlse, we shall be compelled to resort to law, 

"Yours, truly, John A. BrllL" 
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From this évidence, — ^and I hâve endeavored, to state it ail, and 
that, too, most strongly in favor of the complainant, — it is claimed 
that the court ought to flnd, as a fact, that the défendant corporation 
either actually constructed and sold cars embodying complainant's 
Invention, after complainant's patents were issued in July, 1890, 
or, at least, that it threatened so to do. 

Complainant's counsel argue that the court should flnd évidence 
of infringement, after the issue of his patents, from the évidence of 
VFitness Brill, when he says, as already set out, that "the model 
shovt'n him is practically an exact copy of a truck that the St. Louis 
Car Company hâve been furnishing to différent parties," and when 
he says he "flrst saw cars manufactured by défendant corporation 
after his device in December, 1889," claiming that ihe words "hâve 
been furnishing" may relate to a time subséquent to the dates of 
the patent, and that the words "he flrst saw" cars, etc., indicate that 
he had seen them afterwards. This kind of évidence is too vague 
and uncertain to establish the fact claimed for it, and the argument 
is not convincing. In the light of ail the évidence, thèse expres- 
sions of the witness clearly relate to what he had before that time 
sworn to, namely, the manufacture of cars by défendant corpora- 
tion, in the summer and fall of 1889, for the Lindell Railway Com- 
pany, and, possibly, the St. Joseph & Denver Railway Company. It 
may be also remarked that the inference counsel draws in argument 
from the language of défendants' counsel, when offering Kling aa a 
witness, is rather forced, and exhibits more distress than confident 
reliance on its intrinsic value. 

Complainant's counsel argue that the proof of construction by de- 
fendant of cars for the Lindell Railway Company and other com- 
panies, before the date of any of its patents, créâtes a presumption 
that the défendant would continue to so conatruct them after the 
patents were issued to complainant. I do not think such presump- 
tion obtains. Défendant had a perfect right, so far as the law is 
concerned, to manufacture any kind of cars, even those embodying 
the principle of plaintiff's patents, up to the time complainant's 
monopoly came into existence by the grants of patents to him. The 
presumption is that défendants conformed to the law rather than 
violated it, — that they respected complainant's rights rather than 
infringed them. 

Again, it is claimed, by way of argument, that défendants, in or- 
der to manufacture the cars for the Lindell Railway Company and 
other parties in the fall of 1889, must, of necessity, hâve expended 
much money in making patterns and otherwise outfltting themselves 
for the work, and that the court ought to présume that défendants 
would not hâve entered upon so expensive an enterprise without in- 
tending to continue it after the grant of patents to complainant. 
Even if the court should take judicial knowledge of the assumed 
facts involved in the foregoing argument, and should indulge the 
presumption that défendants intended to continue the business after 
the grant of the monopoly to complainant, — ^which, in my opinion, 
cannot be done, — ^it would, for the reasons already suggested, natu- 
80 F.-58 
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rally draw the inference that défendants intended to continue the 
business lawfully; that is, under lieense from the patentée, rather 
than in contravention and violation of his rights. 

Again, it is argued that the correspondence already referred to be- 
tween the complainant and défendants évinces a purpose on the part 
of the défendants to continue tafringement after the grant of letters 
to complainant. In the flrst place, the complainant's letter to de- 
fendants' customer in Denver, referred to in the correspondence, 
was manifestly somewhat annoying. It asserted the existence of 
exclusive rights on his part six months before he acquired them, and 
properly enough evoked the rebuke from défendant corporation 
found in its letter to complainant of January 3, 1890. It is claimed 
that this last-mentioned letter is équivalent to saying: "We in tend 
to continue to build such trucks. If you wish to sue any one, sue 
us." I think this is a forced construction placed upon it. The 
phraseology from v^hich this construction is drawn is as follows: 

"If you are really under the Impression that your patent Is belng Infringed 
upon [by persons to whom we hâve sold trucks], the proper caper wlU be to 
Write us in regard to same, and not try to worli a scare game upon our patrons." 

This lauguage, in my opinion, taken in connection with the ad- 
mitted fact that complainant then had no exclusive right to make 
the trucks, cannot be tortured into a threat on the part of défendant 
corporation either to continue to make the same at ail after com- 
plainant should secure a patent, or to continue to do the same with- 
out license from the patentée. 

Again, complainant's letter of January 6, 1890, warning défend- 
ant of his exclusive right to the alleged patented independent rigid 
trucks for electric motor cars, and stating that it was but a short 
time before complainant would assert his alleged right, was a false 
statement of facts; and the fact that it evoked no response from 
the défendants is no évidence that they were violating any rights of 
complainant, or that they intended to do so. 

The only other letter specially called to my attention on this issue 
is complainant's letter to défendant corporation, of date July 19, 
1890, four days after the date of complainant's latest patent. It is 
argued that, because défendant corporation did not answer this let- 
ter, it thereby admitted that it intended thereafter to infringe com- 
plainant's rights. This letter, already copied, charged the défend- 
ant, in effect, with having theretofore infringed complainant's rights 
in the matter of making cars for the Lindell Railway Company and 
for parties in Denver, and calls attention to the fact that the pat- 
ents sued on in this case had then been issued to complainant, and 
notifies défendant as follows: "To quit the use of thèse devices at 
once, otherwise we shall be compelled to resort to law." The référ- 
ence contained in this letter to the Lindell Railway Company and 
the parties in Denver, in the light of the évidence, manifestly refers 
to the transactions, already alluded to, in the summer and fall of 
the year 1889. In fact, the évidence discloses no other transactions 
with thèse parties. In other words, there is no proof of a continu- 
ation of building cars embodying complainaut's device through the 
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six montlis foUowing thèse speciflc transactions, and prior to tlie 
grant to complainant of the patents sued on. The manifest pur- 
pose of the letter is to inform défendants of complainant's perfected 
monopoly, and to threaten a resort to the law in case of future in- 
fringement. In the absence of évidence to the contrary, the pre- 
sumption must be that défendants intended to respect complain- 
ant's rights. The bare fact that défendants did not answer this 
letter, and in tenus admit complainant's rights, and consent to 
recoguize them, is, in my opinion, under the circumstances of this 
case, no cTidence at ail of an intention to violate them. 

Again, it is argued that, because it was easy for défendants to 
hâve dlsproved an intention to infringe, the fact that they did not 
do so is presumptive évidence that they entertained such intention. 
This argument shifts complainant's burden upon the défendants. 
The law as well as settled practice forbids this. A clear and well- 
deflned issue as to infringement was made in défendants' answer, 
and six months before the trial of the case défendants' counsel noti- 
fied complainant's counsel that he intended to move for a dismissal 
of the bill for fallure to prove infringement or intent to infringe. 
This issue was a material issue, and upon its détermination com- 
plainant's right to injunctive relief dépends. For want of proof of 
infringement, or intention to infringe, the bill must be dismissed. 
The order will be made without préjudice to complainant's right to 
institute a new suit 



COBURN TROI/LBY-TRACK MANUF'G CO. t. McCSABE MANTJF'G <X>. 

(Carcult Court, S. D. New York. April 8, 1897.) 

Patents — Anticipation — Door Eangers. 

The Sumner patent, No. 45.5,695, for a door hanger for sUdlng doors, 
whereby the door may be laterally adjusted to be slld In a plane at any 
desired proxlmity to the partition in whlch the doorway Is formed, was an- 
tlclpated by the Kasson patent. No. 369,451. 

Arthur v. Briesen, for plaintifE. 
Thomas Ewing, Jr., for défendant. 

WHEELER, District Judge. This suit is brought upon patent 
No. 455,695, dated July 7, 1891, and granted to William J. Sumner 
for a door hanger, The spécification states: 

"This Invention relates to improvements in slidlng doors, whlch are sus- 
pended through trolley carriers and hangers from a trolley track thereabove, 
whereby they may slide longltudinally or alongside of the wall or partition, — 
the main object of the Invention being to provide means, comprised In and 
between the hanger and the door, whereby the said door may be laterally ad- 
justed. In order that it may be supported to be slld in a plane at any desired 
proximity to the partition In which is formed the doorway to be covered and 
closed by said door; and the invention consista in the constructions and com- 
binatlons of parts, ail substantially as will bereinafter fuUy appear and be 
set forth In the claims. The hanger consists of a longitudinal bar, to extènd 
between and beyond and to rest on the axles of two roUer carriers, and posts 
connected to and vertically suspended from and below said bar, belng Intenne^ 
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aiatply ifleoreftsea in thlckness, to permit of Its free passage In the opening 
beirween the troughways of the trolley track, and providerl at its extremity 
wlth an enlargement whereby shoulders are formed, and said enlargemeut is 
transversely ajid horlzontally bored and screw-threaded. 



-^^-^ 







"The door at Its upper slde Is provlded wlth apertures thereta, eaeh havlng 
a contracted opening at Its top, formed by overlying edges, and also open at 
one end, but closed at the other end by a wall. The head of each i>ost sus- 
pended from the trolley track fita into the coiTespondingly formed apertures, 
belng entered thereinto at the end thereof, and a screw passes loosely through 
a hole in the sald end wall and wlth a screw engagement Into the transverse 
tapped hole In the post enlargement It being understood that the hanger posts 
are practically Incapable of any latéral movement, it will be plain that, on 
tuming the sald screw (which Is to be malntained against endwlse movement), 
the said door will be moved laterally either towards or from the partition, 
aecording as sald screw Is turned to the rlght or to the left." 

The claim in question is for: 

"(1) In combination, the trolley track, roUer carriers supported thereon, and 
a hanger supported from sald roUer carriers, comprising suspension posta bav- 
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Ing terminal enlargements, and the door fonned or equlpped at Its upper por- 
tion with transversely extending apertures and contracted openings leadlng 
therefrom to the top of the door, and In whlch axwrtures said post enlarge- 
ments are entered for engagement, and an operatlng screw applied for securlng 
a morement of said door laterally with relation to said Buspenslon posts, sub- 
Btantlally as set fortb." 

Thèse things had been subjects of many patents before, including 
several granted to Sumner, leaving but narrow room for improve- 
ments, wMch bave been shown in défense; and of thèse No. 369,451, 
dated September 6, 1887, and granted to William O. Kasson, is re- 
iied upon as an anticipation. The drawings of this patent show a 
track with roUer carriages, slotted plates, d, at the top corners of 
the door, with U-shaped lugs, d', at their outer ends, hangers or sus- 
pension posts or "limbs," reaching from the carriages through the 
slots in thèse plates, and screws, e, working through the lugs and 
engaging the limbs. The spécification sets forth, after descriptions 
of various other parts: 
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"Provision bas also been made for the horizontal adjustment of the carrlage 
on the door, so that it may be carefully gauged with respect to the stop, or 
adjusted for any otber purpose. The limbs of the carrlage terminate In suit- 
able dove-tail, or T-shaped, lugs, whlch engage with the corresponding groove 
in the plate, d, extending longitudinally from the wlder apertures thereln, 
through whlch the lugs freely pass. A screw, e, connecta with the outer llmb, 
and is journaled in a XJ-shaped lug, d', on the upper slde of the plate. To 
conneet the parts the screw is tumed up close to the shoulder, when the lugs 
slip through the holes In the plate, and the shank of the screw into Ita seat. 
The screw is then turned untll the carriage is in the proper position." 

Hère are ail of the parts of the combination of the claim relied 
npon of the patent in suit, working together in the same way, for the 
same purpose of adjusting a door hanging on rollers to its place ia 
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covering tbe doorway, They differ somewliat in forin, but the pat- 
ents are not for designs, but for combinations of -working parts. 
They suspend the doors in the same manner; one adjusts the door 
endwise, and the other sidewise; but the screw, driven in the same 
way, Works in the same parts to accomplish a similar movement to 
effèet the adjustment. The changes in form and direction appear 
to belong to the work of a meclianic rather than to the genius of an 
inventor. Wright t. Yuengling, 155 U. S. 47, 15 Sup. Ct. 1. Upon 
thèse views this alleged anticipation seems to be so made ont as to 
defeat the claim relied upon. Bill dismissed. 



PBATHBRSTONB et al. v. DE LA VERGNB EEFRIGBRATINQ 

MAOH. OO. 

(Circuit Court of Appeals, Seventh Circuit. May 19, 1897.) 

Patbhts — NovELTT AND Invbntiok— Ikpbingbm:ï;nt — Ga8-Liqueftino Pumps. 
The Boyle patent. No. 175,020, for an Improvement In gas-Uquefying 
pumps, held valid, and Infrlnged as to çlalm 1, which Is to be construed 
as covering a combinatlon In whlch the main feature is a removable valve 
cage whereby, lu case of aeddent, a change may be quickly made, so as 
not to permit an injurlous rlse of température. 67 Fed. 937, afflrmed. 

Appeal from the Circuit Court of the United, States for the North- 
ern Division of the Northern District of Illinois. 

On November 24, 1877, James Boyle flled In the patent office hls application 
for a patent on an Improvement In gas-Uquefylng pumps. Three days later 
Mr. Boyle died. Afterwards, and on substituted clalms, tbe patent was Issued 
as 175,020, on the proeurement of Boyle's Personal représentatives, and the tltle 
apparently vested In one Thomas L. Eankin as assignée. See the opinion of 
the suprême court of the United States. 147 U. S. 209, 13 Sup. Ct 283. Later, 
and by subséquent assignments> appellee corporation became the owner of the 
said patent. On January 7, 1892, appellee, as complainant, exhlblted Its bill 
of eomplalnt against John Featherstone, George Featherstone, Arthur J. 
Featherstone, Jacob W. Sklnkle, Olarence A. Knight, and Otto C. Butz. The 
blU asserted the validity of the patent aforesaid, ownership of the same by 
complainant corporation, Infrlngement by défendants, and that complainant 
was entitled to an accountlng. The prayer was for an Injunctlon and an ac- 
counting. At some tlme durlng the progress of the cause the bill was dis- 
missed as to défendants Knight and Butz. On the 21st day of January, 1895, 
and at the December term, 1894, after a final hearing on the merits in the cir- 
cuit court a decree was there entered in the words foUowlng: "This cause 
came on to be heard at this term, and was argued by counsel, and thereupon, 
upon considération thereof, It is ordered, adjudged, and decreed, and the court 
doth hereby order, adjudge, and decree, as foUows: That letters patent of 
the United States, No. 175,020, issued to James Boyle, his heirs or assigns, 
March 21, 1876, for an improvement In gas-liquefying pumps, belng the let- 
ters patent set forth in the bill of eomplalnt herein, are In ail respects good 
and valid in law, and the title thereto vested In the complainant, as alleged In 
said bill. That John Featherstone, George Featherstone, and Arthur J. Feath- 
erstone, the défendants herein, hâve infringed upon said letters patent No. 
175,020, and upon the exclusive rights of the complainant thereunder, by manu- 
facturing and selllng compressors or gas-liquefying pumps for refrigerating 
and ice-making machines constructed In accordance wlth said letters patent, 
and embodying the invention or Improvement described and claimed thereln, 
aa alleged in said bill. That complainant recover of said défendants the 
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profits, gains, savings, and advantages whlcb eald défendants hâve recelved 
or made, or -whlch hâve arlsen or accraed to them (rom their infringement of 
sald letters patent and use of said patented Invention, as aforesald, and also the 
damages whlch the complainant has sustained' thereby. That this cause be 
referred to Henry W. Bishop, Bsq., one of the masters of this court, to talie 
proofs, and to ascertain and talie and state and report to the court an account 
of the number of compressors or gas-liquefylng pumps for refrigerating or ice- 
œsking machines which said défendants hâve manufactured or sold and 
constructed in accordance vyith said letters patent No. 175,020, and emtKJdylng 
the invention or improvement described and claimed thereln, and of the gains, 
profits, savings, and advantages which said défendants hâve received, or 
which hâve arisen or accrued to them from said infringement of sald letters 
patent, as aforesaid, and also of the damages which the complainant has sus- 
tained thereby. That on such accounting the complainant hâve the right to 
cause an examinatlon of the défendants ore tenus or otherwise, and also the 
production of books, vouchers, and documents of said défendants, and that sald 
défendants attend for such purpose before said master from time to tlme, as 
sald master shall direct. That the bill of eomplalnt hereln be dlsmissed, wlth- 
out costs, as to the défendant Jacob W. Skinkle." Afterwards, and on August 
22, 1895, and at the July term, 18&5, there was flled in said cause a stipulation 
which, barring the title of the cause and the signatures of counsel, was in words 
foUowlng: "Whereas, it appears that John Featherstone, George Featherstone, 
and Arthur J. Featherstone, as individuals, and prior to the incorporation of 
'John Featherstone's Sons,' made flve (5) machines of the kind found by the 
court tn the above-named cause to infringe upon letters patent No. 175,020, 
and upon the rlghts of the complainant under the same; and whereas, It being 
deemed advlsable that an appeal be speedily taken to the United States circuit 
court of appeals for the Seventh circuit: It Is herreby stipulated, for the purpose 
of permitting such an appeal to be taken, that a decree for a nominal sum may 
be entered as and for the damages and profits prayed for In complainant's bill 
of eomplalnt. It is further stipulated and agreed that. In the event that the 
findings of the United States circuit court are afflrmed on appeal, a re-reference 
of this cause to a master may be had for the purpose stated in the interlocutory 
decree entered hereln, and that the decree for nominal damages hereln provided 
for shall not be taken or considered as a bar to the recovery of actual damages 
or profits proved before the master if a re-reference Is hereafter had. It is 
further stipulated and agreed that the nominal sum hère agreed upon shall 
not. In any event, or in relation to any machine or machines, be taken as the 
royalty, profit, or damage to be recovered, and shall not affect or limit the 
recovery to be had hereafter as agalnst any or aU machines for which an ac- 
counting may be desired or had. This stipulation Is made solely for the purpose 
of enabling a prompt appeal to be taken in this case, and not for the purpose of 
llmiting or embarrassing any other proceeding based on said letters patent 
No. 175,020." Afterwards, and on the same day, there was made In said cause 
the folio wing entry. "This cause havlng been heretofore heard upon the bill, 
answer, rèpUcation, and proofs, and an interlocutory decree having heretofore 
been entered whereby it was ordered, adjudged, and decreed that letters patent 
No. 175,020 was a good and valid patent, that the title thereto was in the com- 
plainant, that the défendants, John Featherstone, George Featherstone, and 
Arthur J. Featherstone, had infringed upon said letters patent, and upon the 
exclusive rights of the complainant thereunder, and referring the cause to 
Henry W. Bishop, Bsq., one of the masters of this court, to take account of the 
damages and profits and to report his findings, with the testimony by him 
taken, to the court; and the court now bedng advised that the parties bave, 
for the sole purpose of permitting an appeal to be taken to the United States 
circuit court of appeals for the Seventh circuit, agreed that the profits and 
damages prayed for In sald bill may be found to be nominal: It is therefore 
ordered, adjudged, and decreed that the complainants do hâve and recover of 
and from the said défendants, John Featherstone, George Featherstone, and 
Arthur J. Featherstone, the sum and amoimt of six cents as and for nominal 
profits and damages, but wlthout préjudice to other suits or proceedings for 
the recovery of actual profits and damages; and It Is further ordered, adjudged. 
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taxa decreed that the provisions of the Interlocutory decree heretofore entered 
herein relating to ttie validity of the letters patent sued upon, the tltle tliereto. 
the infrlngement of the sald letters patent by the said défendants, John Feath- 
erstone, George Featherstone, -and Arthur J. Featherstone, and the payment 
of costs of suit, are hereby eonfirmed, and made a part of this deoree, and that 
so much of said interlocutory decree as dlrected the sald master to take and 
State an accountlng herein Is hereby vacated and annulled." From an entry 
made afterwards and on the same day it appears that an appeal was allowed 
the three Featherstones "from the final decree heretofore entered in sald cause 
In favor of complalnant and agalnst" them. Later, and on August 22, 1895, 
the three Featherstones as prlnclpals and one Thomas Burgess as security 
flled thelr appeal bond recltlng as the matter appealed from that decree "in 
and by which the court found that there was due sald complalnant the sum 
of six cents, with costs." Following are the asslgnments of error: "(1) That 
the court erred in flndlng and holding that the complalnant's letters patent No. 
175,020 was a valld patent. (2) That the court erred In flndlng and holding 
that complalnant's sald letters patent was not and Is not antlcipated by the 
prior art shown and exhlblted. (3) That the court erred In holding that both 
of the clalms of complalnant's sald letters patent were good and valld claims 
in law. (4) That the court erred in flndlng and holding that the défendants 
infrlnged complalnant's sald letters patent. (5) That the court erred in flndlng 
and holding that the défendants infrlnged either or both of the claims of said 
letters patent when pmperly construed and limlted. (6) That the findings and 
holdings of said circuit court are contrary to the évidence. (7) That the find- 
ings, holdings, and decree of sald circuit court are contrary to law and equlty." 

L. L. Bond, for appellants. 

H. A. Banning and Edmund Wetmore, for appellee. 

Before BEOWlSr, Circuit Justice, and JENKINS and SHOWAL- 
TER, Circuit Judges. 

SHOWALTEE, Circuit Judge (after tiie foregoing récital). For 
reasons quite fully set forth in Standard Elevator Oo. t. Crâne 
Elevator Co., 22 C. C. A. 549, 76 Fed. 767, my individual opinion is 
that tlie decree of January 21, 1895, was tlie "final décision" so far 
as concerns the ownership, validity, and infrlngement of the patent. 
On this view that part of the decree of August 22, 1895, which dé- 
clares the former decree as touching the points of ownership, valid- 
ity, and infringement to be "conûrmed," is without légal effect, and 
no one of the assignments of error could be even inquired into. But 
assuming the former decree to hâve been in the respects mentioned 
interlocutory, it is the opinion of the court that there is no substan- 
tial error in the record. The patent in controversy concerns a force 
pump to be usèd in artiflcial réfrigération. Anhydrous ammonia in 
the gaseous state is by the downward movement of a solid piston 
head flrst compressed in the cylinder which constitutes the body of 
the pump, and then expelled through the outlet valve into pipes and 
chambers, whereby it is flrst condensed into the liquid form, then 
conducted into the refrigerating room, where it expands again into 
the gaseous state, taking up in so doing the beat from surrounding 
objects, thence conducted back again to the inlet valve of the pump, 
and drawn once more into the cylinder by the upward movement of 
the aforementioned piston head, to be again compressed by the re- 
turn movement and sent again on the round described. The piston 
head is moved up and down by steam or some external force. The 
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opération of such a pump produces, maintains, and controls the state 
of température necessary for the préservation of the property in the 
refrigerating room, or for manufacturing opérations there carried 
on. Boyle's patent diows two diagrams as below: 




The spécification of the patent contains the followîng statement: 

"Thé nature of my invention consista in the construction and arrangement of 
a pump used In Ice machines for liquefying the gas, as wlll be herelnafter more 
fully set f orth. FigTire 1 is a longitudinal section of my Invention. EMg. 2 shows 
oné of the valves therein. A represents a pump cylinder, provided wUh heads, 
B, and B', bolted thereon In the usual manner. Is the piston or plunger, pro- 
vided wlth the piston rod, D, whieh passes through the head, B, and through a 
stufling box, B, thereon. G Is a tube or chamber running the entire length on 
the outside of the eyllnderj and iwovided vrith the air inlet. G'. TMs air tube 
communicates wlth the Interlor of the cylinder, A, close to the head, B, through 
a passage, a; and at the other end it communicates wlth one end of an air 
tube, G2, running across the head, B', on the outer slde. This air tube, G^, Is 
dlvlded centrally by a cross partition, b, and the other end of said tube com- 
municates wlth the air outlet. G». The varlous air tubes or ehambers are 
preferably cast wlth a cylinder and head, as shown In the drawing, but may 
be arrangea in any other suitable manner. Through the air tube or cbamber, 
62, on eaeh slde of the partition, b, is screwed a cage, the upper end of which 
extends up Into an aperture in the cylinder head, B', and at the joint are suit- 
able shoulders, x, x, so that when the cage is properly screwed up the joint 
wlll be perfeetly alrtight On the upper end of the cage. H, Is formed a 
seat, d, for the Inlet valve, I, whlch has a stem or rod, J, extendlng down- 
ward through guides, h, h, wlthln said cage, and the valve held down to Its 
seat by a spiral spring, 1, surroundlng the stem between the guides. On the 
upper end of the cage. H', Is formed a seat, d', for the outlet valve, I'. The 
valve stem, J', guides, h', and spring, 1', ai'e the same as In the flrst cage, 
except that the spring Is arranged to hold the valve up to Its seat. The lower 
ends of the cages, H, H', are closed by means of screw-caps, I,, forming tight 
joints with the chamber, 62. The. opération of the pump Is readily under- 
stood wlthout further explanatlon." 
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The original claims were two, worded as follows: 

"(1) A slngle-acting pump for llquefying gas for lee machines, In whlch the 
gas to be compressed bas a free passage into the pump over the piston head 
as well as through the Inlet Talve under the piston head, whefe it is com- 
pressed, thus doing away wlth the necesslty of havlng a valve In the piston 
head as set forth. (2) In a pump for llquefying gas for Ice machines, I clalm 
the removable cages. H, H', wlth the valve seats, valves, and guides, substan- 
ttally as and for." 

Each of thèse claims was reje«ted on références, and the following 
were substituted: 

"(1) In comblnatlon wlth the cyllnder. A, and Its heads, B, B', the soUd piston 
head, 0, the tube, G, extendlng the entlre length of the cyllnder, the air tubes, 
G', G2, alP inlet, a, cages. H, H', havlng valves, I, I', and the outlet, G», ail con- 
structed substantlally as and for the purposes hereln set foith. (2) In combl- 
natlon wiith the cyllnder, A, and air tube, G^, the removable cages. H, H', pro- 
vlded wlth sprlng valves and exterlor screw threads, and exterlor screw caps, 
II, L, ail substantlally as and for the purposes hereln set forth." 

The first claim is for a combination, one factor in which is the 
"cages, H, H', having valves, I, 1% * * * constructed substan- 
tlally as and for the purposes hereln set forth." The spécification 
and Fig. 1 of the drawings show two cages, each containlng a valve, 
with its stem and guides, and a spring to press such valve back into 
its seat after the inflow of gas in the one case or the outflow in the 
other, whereby the appropriate valve has been pushed from its seat, 
has ceased. The head, B', of the cylinder, which is one of the factora 
of the combination, is so constructed as to leave therein the spaces 
on either side of the partition, b, to be occupied by the valve cages. 
The word "cage" implies a structure complète in itself, and contain- 
lng the valve with its incidental mechanism. This structure, as 
described in the spécification and as shown in Fig. 1, is removable 
as an entirety from the head, B'. It is contended that the first claim 
must be understood as though the cages were intégral with the 
head, B', and not removable. This in view of the words, "removable 
cages, H, W," in the second claim, and Fig. 2 of drawings. The 
patentée says, speaking of his drawings: "Figure 1 is a longitudi- 
nal section of my invention. Figure 2 shows one of the valves there- 
in." The structure of the cage and its joints of connection with the 
head, B', is fully shown in Fig. 1. Fig. 2 was intended to show the 
inlet valve, and the mode of access whereby the gas is admitted to 
the under side of the same. Lines indicating the contour of the 
cage were not essential to the purposes of that figure. There is 
nothing in the spécification to signify any possible construction of 
the valve inclosure other than a removable cage containing the 
valves. It is obvions, moreover, when the art to which the invention 
was to be applied is considered, that removable valve cages were 
deemed the important and characteristic feature of the invention. 

The product of the combination of claim 1 is a state of température 
with référence not only to degree of cold, but to continuity under 
conditions where loss of property might resuit from any unduly 
protracted rise in température or stoppage of the pump. The re- 
moval of one cage in case of wear or accident and the substitution 
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of another within such an interval of time as will enable the ma- 
chine to retain control of tlie température in a refrigerating ropm 
without endangering the property to be so preserved is the concep- 
tion of the patent. If the qualitj of removability and substitution 
of cages had no other signiflcance in this patent than mère conven- 
ience in mending the machine, the case might be différent. But the 
removability of the cages affects the product of the combination. It 
would seem entirely clear that the cages, "H, H', having valves, I, Y, 
• * * constructed substantially as and for the purpose herein 
set forth," of the flrst claim, are removable cages. Three prior pat- 
ents, namely, the Seguin, the Harrison, and the Délia, Beffa & West, 
are chiefly insisted on as anticipations. In the first of thèse there 
is no removable valve cage. Each of the others is a double-acting 
pump. In 'the Harrison it is plain that the inlet valve could not 
be removed unless the lower cylinder head were taken olï; nor in 
this patent is there any valve cage severable as a structure from the 
lower head. In the Délia, Beffa & West it does not clearly appear 
that the cages are removable. But the pump in each of the last- 
named patents, as said, is a double-acting pump. The open and un- 
obstructed inlet, a, which is one of the factors of the first claim of the 
patent in suit, is not found in either. The mode of opération dé- 
pendent on this open inlet, a, is not found in either. Moreover, a re- 
movable valve cage as a factor in a combination to secure the resuit 
obviously proposed by the patent in suit is not even remotelv sug- 
gested by the structure of Harrison or that of Délia, Beffa & West. 

We cannot say that the combination of claim 1 does not contain 
invention, or that it is not novel. The pump as made by appellants 
is shown in vertical longitudinal section in the folio wing eut: 




As compared with the pump of the patent, that of appellants is 
inverted. The cylindrical jacket indicated by the rectangular spaces 
on either side is a water compartment, apparently to prevemt heat- 
ing. For the rest, each and every factor of claim 1 is shown. The 
cylinder, its two heads, and the solid piston head — that is, a piston 
head containing no valve opening — ^are obvious. The lovyer pipe 
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to, the left and lengthwise the cylinder is the tube, G, of the patent. 
The lower end of this pipe where it enters the cylinder is the inlet, a, 
of the patent. The upper vertical pipe to the left is the tube, G', 
of .the patent; that to the right, the outlet, G", of the patent. The 
open space above the cylinder with the partition in the center is G^ 
of the patent. The two removable cages containing the valves 
above the letters, a^ b*, are the "cages, H, H', having valves, I, I'," 
p^ the patent. In appellants' pump each of the horizontal surfaces 
constituting the four shoulders of each cage is pressed against the 
c.orresponding surface of the head so as to make airtight joints by 
a setscrew bearing directly on the cap. In the patent the upper 
shoulder is made tight by a screw thread on the exterior of the lower 
half of the cage, and the lower shoulder by the threaded cap, L, bear- 
ing in the contrary direction. But this is a détail of construction 
showing a manner in which the horizontal joints, themselves the 
same in both devices, may be made airtight. This method of tight- 
ening the cage to the head is not speciflcally a feature of the flrst 
claim. Appellants' pump, in our opinion, infringes the flrst claim 
of the patent in suit. As to the second claim, however, and espe- 
cially in view of what took place in the patent oflQce, the infringe- 
ment is not clear. But as to this claim the matter of infringement 
is immaterial. If the pump made by appellants infringes the flrst 
claim, a holding by this court that it dœs not infringe the second 
would mean nothing. !Neither the decree of January 21, 1895, nor 
that of August 22, 1895, déclares in express terms, or even by neces- 
sary implication, any infringement of the second claim. A holding 
by this court that the second claim is or is nof infringed would, on 
this record, afford no ^ound for even partial reversai, or for any 
direction of any kind. The decree is afQrmed. 



NEÏW YORK FILTBR MANUF'G OO. v. NIAGARA PALLS WATBB- 

WORKS OO. 

(Circuit Oourt o( Appeals, Second Circuit. May 26, 1897.) 

1. Patents— Infringement— Method of Filtration. 

The Hyatt patent, No. 293,740, for an Improved method of clarlfylng 
water by Introduclng Into It a coagulant simultaneously wltb its passage 
to the filter, thereby avoldlng the use of the settling basins of the prior art, 
and maklng the process continuons, held (on appeal from order granting 
preliminary Injunction) to be infringed by a process in which the coagulant 
Is introdueed a few minutes before the water reaches the filter, and the 
water tben passes through two small tanks, which detain it but a few min- 
utes, so that no efficient sédimentation takes place therein before the water 
passes to the fllter. 77 Fed. 900, afflrmed. 

9. Same — ParoR Adjudication — New Evidence of Prior Use. 

After an exhaustive litigatlon upon a patent which Is of known import- 
ance, and has been widely advertised, and after a caref ul re-examinatlon and 
favorable adjudication upon Its validlty by an appellate court, the owner 
should not be prevented from receivlng the advantages accrulng from such 
décisions by mère paper affldavlts in regard to prior use by indlvlduals. 
& Same— Injunction. 

A preliminary injunction against the use by a water company of a 
process of flltration wlll not be denied on the ground that défendant is a pub- 
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lie servant engagea In supplylng a clty wlth water, where défendant has 
been eager that an Injunctlon blU should be promptly brought, and has 
stated its désire that It should be accompanled by a motion for a prellml- 
nary Injunction, so that a speedy décision could be had. 
Wallaee, Circuit Judge, dlssentlng. 

Appeal from the CSrcuit Ck)urt of the United States for the North- 
ern District of New York. 

The New York Fllter Company brought ItB bill In equlty before the circuit 
court for the Southern district of New York agalnst Schwarzwalder & Flnk 
to restrain them from the Infrlngement of letters patent No. 293,740, whlch 
were Issued to Isaiah S. Hyatt on February 19, 1884, for an Improved method 
of clàrifying water. The vaUdlty of the patent was sustalned, an injunction 
was decreed (61 Fed. 840), and upon appeal to the ch:cuit court of appeala for 
the Second circuit the decree of the circuit court was afflrmed in January, 
1895. 13 0. C. A. 380, 66 Fed. 152. The New York Filter Manufacturlng 
Company, the successor of the New York Filter Company, and the purchaser 
of ail its assets, brought, in November, 1896, a bill in equlty agalnst the 
Niagara Falls Water Company, before the circuit court for the Northern dis- 
trict of New York, to restrain the Infrlngement of the same patent, and also 
made a motion for an injunction pendente lite. From the order of that court, 
whlch was dated January 8, 1897, and granted a prellmlnary injunction, an 
appeal was taken by the défendants. The Schwarzwalder Oase was agalnst 
the use of a filter manufactured by the O. H. Jewell Filter Company of Chi- 
cago. The Niagara Falls Waterworks Company is a company for the Intro- 
duction qf pure water for domestic and manufacturlng purposes to the clty 
of Niagara Falls, and Its flltering plant was erected by the Morrison-Jewell 
Flltration Company, whlch manufactures the same type of fllter as that sold 
by the O. H. Jewell Fllter Company. The Important question upon this appeal 
l8 whether the defendant's flltering System dlfifers so materîally from the in- 
frlnging process whlch was enjolned In the Schwarzwalder Case as to remove 
It from the controUing effect of the former décision. 

John B. Bennett and M. H. Phelps, for complainant 
F. P. Pish, Frederick H. Betts, and J. E. Hindon Hyde, for de- 
fendant. 

Before WALLACE, LAOOMBE, and SHIPMAN, C5ircuit Judges. 

SHIPMAN, Circuit Judge (after stating the facts as above). The 
single claim of the patent in suit is as follows: 

"The method hereinbefore described of arrestlng and removing the Impurl- 
ties from water during an uninterrupted passage of same from a supply pipe 
Into a flltering apparatus, thenee through a fllter-bed eontained therein, and 
out through a delivery-pipe leadlng therefrom, whieh method consists in intro- 
duclng into the water simultaneously wlth its passage to or into the fllter a 
substance whlch will sufficiently coagulate or separate the Impurlties to faclU- 
tate their arrest and removal by the filter-bed, thus obvlatlng the necesslty of 
employlng settling-basins." 

The history of the art of purification of water by sédimentation 
and flltration, and of the différent and patented art of purification 
by an uninterrupted process of flltration alone, is given in the déci- 
sions to which référence has been made in the preliminary statement. 
61 Fed. 840; 13 C. C. A. 380, 66 Fed. 152. The construction which 
was given by the court of appeals to the claim, and their deflnition 
of the invention of Hyatt, are as follows: 

"The patent in suit desarlbes a departure from anything which appears to 
hâve been done or known in the prier art, so far as appears by the record. It 
describes a method for the purification of water by the slmultaneous appllca- 
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Uon of a Bpeclfled coagulant and a proeess of flltratlon, the coagulant belng 
applled to or mlxed wlth the water to be flltered substantlally at Its Introduc- 
tion Into the filtering apparatus, and while it Is flowing contlnuously to the 
fllter-bed. By this method the coagulants perform their principal work wlthin 
the fllter-bed itself. By this change In prevlous processes the patentée not only 
dispensed wlth the use of settling-tanks, thus savlng the tlme and expense 
requlred In sédimentation processes llke that of Spence, but he also dispensed 
wlth the addltional chemlcal treatment of the water, and the use of the more 
complicated apparatus Involved In processes llke that of Paget. So far as 
appears, no one had prevlously discovered that the agglomeratlng action of 
the coagulants could be obtaîned without waltlng a considérable time for pré- 
cipitation, or durlng the passage of the water through the fllterlng-bed." 

The defendant's plant is a large one, and, speaking generally, thor- 
oughly and solidly constructed. Its actual rate of flow is 3,600,000 
gallons per day. That portion of the plan or method of opération 
which précèdes the delivery of the water into the fllter-beds is de- 
scribed by Prof. Main as follows: 

"The water enters an intake bay, whlch is under the floor of the pump room. 
A dllute solution of alum is forced continuously through a small pipe into the 
stream of water whlch Is flowing constantly into the open end of the intake 
main. The end of the alum pipe passes some five or six feet into the intake 
main, so as to deliver the alum solution well wlthin it. The alum solution la 
prepared In spécial tanks, whlch are shown In the drawing. A small pump, 
which is kept running at a fixed rate, draws from the alum tanks and delivers 
the solution as described. The intake main is connected with two basins, 
whlch are alike in dimensions and arrangement. Gâte valves are provlded, so 
that elther one may be eut ofC for any purpose while the other is kept in opér- 
ation. Whén the gâtes are open, the water in thèse basins stands at the same 
level as that in the river. The basins are provlded each with three transverse 
partitions, as shown more clearly in the detalled drawing. The water entering 
near the bottom passes flrst over a plank partition, which does not reach to the 
water level. It then passes downward and under the middle brick partition, 
through the arcbway in the bottom. After this it passes upward, and over the 
last plank partition, and then downward to the suction pipe connected to a 
large rotary pump, which is driven by an electric motor. This description ap- 
plles to boâi basins, as they are alike, and each is provlded wlth a rotary pump. 
The rotary pumps deliver the alum-charged water into the supply main, which 
feeds ail the fllters simultaneously." 

The combined capacity of thèse basins is 28,760 gallons, so that, as 
the outflow of the water is about 2,500 gallons per minute, the time re- 
quired for the passage of a given quantity of water through the basins 
is about 13 minutes, and the water, as it flows over partitions and 
through an archway, has little rest. The cost of thèse basins waa 
|3,500. The patent declared that by the use of the described uninter- 
rupted proeess the patentée dispensed "with the employment of set- 
tling basins or réservoirs as now commooly employed," and in the con- 
cluding sentences of the décision of the court of appeals it was said 
that settling-tanks were used in some of the plants of the défend- 
ant between the introduction of the coagulant and the filter-bed, and 
in this plant the method of the oomplainant was not appropriated. 
The défendant therefore urges that, inasmuch as thèse two basins 
are settling-tanks, it is freed from the charge of infringement. It 
is obvious that the patentée was referring to the réservoirs or set- 
tling-tanks which, in almost every pre-existing System for the purifi- 
cation of water which contained suspended impurities, had played 
an important part. The only known testimony in the Schwarz- 
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walder Case in regard to the use of settling-tanks by the O. H. Jewell 
Company was that an hour elapsed in its plants at Oolumbia, S. 0., 
and Chattanooga between the admission of the alum and the passage 
of the water to thé filter-bed; that at Chattanooga the re-agent was 
fed into the pumps about half a mile from the filtering-bed, and that 
at Columbia a large subsidence tank is provided to receive the water 
before it enters the âlters, and that settling-tanks were used at 
Louisville. The concluding sentences of the opinion were inserted 
ont of caution, so as to show that thèse tanks, as thus stated and 
described, and with no more knowledge in regard to them than had 
been thus scantily given, were not to be included in the finding of 
infringement The déclaration was not that any basin which may 
be called a settling-tank could take the System with which it was con- 
nected outside the scope of the patent, and it is therefore necessary 
to look at the real function of thèse basins, and ascertain what they 
are in fact. If they had been designed to assist materially in the 
subsidence of suspended impurities, they would probably hâve been 
constructed so as to allow more time for the attainment of that re- 
Bult. The whirling of 3,600,000 gallons of water per day through 
small tanks in 13 minutes would seem to be inefiQcient for sédimenta- 
tion to a material degree, but the examination of the tanks themselves 
by Prof. Main and Mr. Kendrick on October 28, 1896, which was made 
with great précision, and with the attendance of the defendant's 
selected experts, leaves no doubt that on that day no material de- 
posit of sédiment could be found, and that, so far as those in immé- 
diate charge of the tanks were concerned, an accumulation of sédi- 
ment was neither anticipated, nor was habitually removed. On 
December 7, 1896, three scientists visited the defendant's plant, at 
its request, and each found sédiment in the tanks, but their gênerai 
statements on the subject give inadéquate data of how much they 
found. If they had been able to make such computatione as to pré- 
sent the amount in figures, rather than by the use of words of gên- 
erai import, their examination would hâve furnished an exactness 
of information which is now lacking. Our conclusion is that sédi- 
mentation is not effected or promoted by thèse two basins in any ma- 
terial degree. They are "settling-tanks" or réservoirs in name only. 
Maniîestly, a more important différence, in the minds of the three 
experts, between the filtrating system of the défendant and the pat- 
ented method consisted in the fact that the coagulating action of the 
aluminum sulphate was begun shortly after its admission to the 
water, and was completed in the basins by the time the water was 
about to enter the fllter. It is said that it is désirable that this re- 
action should take place before the water reaches the filter-bed, oth- 
erwise the water is likely to remain turbid after it passes the fllter. 
It cannot be of practical importance that the coagulating action 
should take place a few moments only before the entrance of the 
water into the bed, but the additional point is made that such a pro- 
cess of formation diflers from that of the patent, which demands that 
the salts, or their équivalent, should be introduced into the water 
coincidently with its entrance into the fllter-bed, and that the sticky 
hydrate should be formed within the bed. The claim of the patent 
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said that thé method consisted "in introducing into the water, simul- 
taneously with its passage to or into the filter, a substance wMch will 
snfflciently coagulate or separate the impurities to facilitate their ar- 
rest and removal by the âlter-bed." It is true that in the spécifica- 
tion the water pipe and the pipe containing the coagulating agent 
met near the filter-bed, and that the contents of the two pipes passed 
into the filter together, but the novelty of the process did not consist 
in the formation of the hydrate at or after the exact instant of time 
when the solution enters the filter-bed, and accordingly the court of 
appeals, in deûning the patented method, said that the coagulant was 
to be "applied to or mized with the water to be filtered substantially 
at its introduction into the flltering apparatus, and while it is flowing 
continuously to the filter-bed. By this method the coagulants per- 
form their principal work within the filter-bed," and settling-tanks 
are dispensed with. To urge that the défendant does not infringe 
because it mingles the inflowing current of water and the solution 
of alum while the water is flowing continuously to the filter-bed, but 
a few minutes before it reaches it, savors of technicality. The de- 
fendant bas adopted the Hyatt method of clarifying water from sus- 
pended impurities by an uninterrupted process of filtration, which is 
accomplished by introducing into the water while it is continuously 
flowing to the filter-bed a suflQcient quantity of a coagulant. 

It is next said that new issues hâve been presented in the defend- 
ant's aflBidavits and in patents not in the Schwarzwalder record, which 
afifect tbe validity and scope of the patent. The patent of most ap- 
parent importance which is referred to was issued by the United 
States to Franz Fichier and Karl Sedlack— î?"©. 278,178, dated May 
22, 1883 — ^for an apparatus for purifying and softening water. It 
was evidently particularly designed for the softening of water, and 
consists of an inlet pipe, preferably of two branches, one for the in- 
flux of water, the other for the re-agent. The fluid then flows into a 
séries of purifying chambers and of sédiment chambers, the latter 
being of larger cross section than the other chambers, so that the 
movement of the liquid shall be considerably slower and the deposit 
of the impurities shall be secured before the water flnally reaches the 
filter. The spécification présents the deposit of sédiment in the 
sédiment chambers of gradually increasing capacity as the chief 
feature of the invention, and the entire description contained in the 
paper patent shows that the alleged invention bas no patentable re- 
lation to Hyatt's process. Affldavits were aiso presented in regard 
to the use of settling basins between the ooint where the water re- 
çoives the re-agent and the filter-bed, which were used in two sugar 
refineries in New Orléans before the date of the Hyatt invention. 
The Planters' Refinery plant is described with the greater particular- 
ity. The water went into a settling tub, where it recel ved its re- 
agent. It then passed through 3 other settling tubs, and thence 
to 10 filters, each 3 feet in diameter and 25 feet high. The dimen- 
sions of the tubs are not given. The plant delivered about 100,- 
000 gallons per day. If the drawing which the afflant annexed to 
his aflidavit shows the size of the tubs as compared with that of the 
filters, the settling-tanks had a value for sédimentation, and were 
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in fact used for that purpose. Certainly they -Were far more im- 
portant than the basinB of the défendant. Inasmuch as the main 
inquiry before the circuit court was whether the defendant's tanks 
are settling tanks in name only, the fact that other people had used 
tanks of a size and character which made thera efiScient throws but 
little light upon the issues inTolved in the présent appeal. 

The afadavits of three gentlemen that the bénéficiai character of 
salts of iron as a re-agent was suggested by one or more of them to 
Mr. Hyatt during his erperiments in New Orléans prior to his appli- 
cation for a patent are inconsequential. 

Three instances of the construction of fllters of the Hyatt type, in 
a more or less perfect form, prior to the date of his invention, are 
next stated in aflQdavits. Thèse instances are by Eaynor, in New 
York, in 1878; by Peterson, in St. Louis, in 1882; and the alleged 
manufacture and use by B. T. Loomis, in Baltimore, in December, 
1882. It must be recollected that the Schwarzwalder Case was 
contested with earnestness, and at great expense. The pre-existing 
patents were produced in abundance, and an eamest effort was made 
to show the history of the art of flltration in ail the forms in which 
it had been practiced. After the décision of the court of appeals, a 
motion for a preliminary injunction was brought, in accordance with 
the declared wishes of the défendant. Under such circumstances, 
where a new défense is interposed, the évidence to support it must 
be so cogent and persuasive as to impress the court with the convic- 
tion that, if it had been presented and considered in the former case, 
it would probably hâve availed to a contrary conclusion. Electric 
Manuf'g Co. v. Edison Electric Light Co., 10 0. G. A. 106, 61 Fed. 
834; Bresnahan v. Tripp Giant Leveller Co., 19 C. C. A. 237, 72 Fed. 
921. The account of the Raynor and the Peterson anticipations in 
1878 and In 1882, in view of ail the presumptions in the case, makes 
no impression upon the mind. The Loomis Case is stated with more 
détail. He was a manufactiirer of fllters in Baltimore, and in 1879 
or 1880 made an experiment for the purification of foui water flow- 
ing from a factory and dye works in Wilmington, which was aban- 
doned because the filters became clogged with the impurities in the 
waste water. In December, 1882, Mr. Loomis says that he applied 
his alum-feeding device to a fllter in his shop, and successfully used 
it, in connection with the fllter, for several months. He subsequent- 
ly attached his feeding device to some of the fllters, which were de- 
livered in response to orders for fllters from purchasers outside of 
Baltimore; but their names or résidences, or the dates of the sales, 
or what the purchasers actually did with the alum-feeding devices, 
are not stated. Whether they were sold before or after the date 
of the Hyatt invention is not known. None were ever sold ui Balti- 
more, which was his principal market. His prior use was, there- 
fore, the use in his own shop, and whether this was expérimental, 
for purposes of an advertisement, which was never responded to by 
his customers in Baltimore, can only be ascertained by investigation. 
As Mr. Loomis présents his case in his afSdavit, this défense is not 
cogent or persuasive enough to impress us with the conviction that 
it would hâve availed in the Schwarzwalder Case. 
80 F.— 59 
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It ÎB.belieTed that after an exhaustive litigation upon a patent 
which is of known importance, and bas been widely advertised, and 
after its careful re-examination and a favorable adjudication upon 
its validity by the appellate court, thia class of paper aflûdavits in 
regard to priority by individuals ought not to be permitted to delay 
the owner of the patent from receiving the advantages which accrue 
from his successf ul struggle with infringers. 

The next point is that the défendant is a public servant, is engagea 
in supplying the city of Niagara with pure water, and therefore ought 
not to be enjoined. The défendant was eager that a bill for an in- 
jonction should be promptly brought, and stated its désire that the 
suit should be accompanied by a motion for a preliminary injunction, 
so that a speedy décision could be had. tJnder thèse circumstances, 
its point that the order for an injunction is inéquitable is deprived 
of force. 

The order for an injunction pendente lite is afSrmed, with costs. 

WALLACE, Circuit Judge (dissenting). I am unable to concur 
in the opinion of the court. In my opinion, the patent to Pichler & 
Sedlack, of May 22, 1883, négatives the novelty of the patent in suit, 
and discloses apparatus in ail essentials like the alleged infringing 
apparatus of the défendant. In the Schwarzwalder Case, in which 
the patent in suit was considered by this court (13 0. O. A. 380, 66 
Fed. 152), the Hyatt patent was sustained, not because the use of 
tbe coagulants therein described was new for the purification of wa- 
ter, but because the method of using the coagulants while the water 
was flowing continuously to the filter-bed was supposed to be new, 
"the coagulant being applied to or mixed with the water to be fll- 
tered substantially at its introduction into the flltering apparatus, 
and while it is flowing continuously to the filter-bed." The patent 
to Pichler & Sedlack describes this method, although the continuons 
flow of the water is somewhat retarded on the way to the filter-bed 
by partitions which form sédiment chambers, and oatoh Bome part 
of the suspended impurities. 



ETJBIN et aL T. STURTEVANT et al. 

(Cîlrcult Court of Appeals, Second Circuit. May 26, 1897.) 

L Rbscission of Salbs— Bhbaoh of Warrantibs— Executort Contracts. 
When there Is an express warranty upon an executory contract of sale, 
and the articles which are the subject thereof do not correspond to the 
warranty, the vendee may return them, as not belng what he bas agreed 
to buy, and rescind thé contract; and It several distinct articles at dif- 
erent priées are embraced In the contract, though covered by the 8ame 
warranty, a rlght of reseission exlsts as to each. 

& Samb — Rbsalb by Vbkdbb. 

When the vendee In an executory contract of sale resclnds the contract 
and returns the goods, because they do not correspond to a -warranty, but 
the vendor refuses to receive them, It Is proper, if not obligatory, for the 
vendee to talie such measures as are expédient to save unnecessary loss to 
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the vendor, and If he sells them, ezerclsing reasonable diligence, he Is 
responsible only for the proceeds. 
8. Bame— Action fok Pbice— Evidbncb. 

When the vendee In an executory contract of sale has rejected and re- 
tumed the goods, but the vendor has refused to receive them, in an action 
by the vendor for the priée, évidence of attempts to Induce the vendor to 
arbitrate Is compétent on behalf of the vendee to explaln a delay In selllng 
the goods to sare loss. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Manheim & Manheim, for plaintiffs in error. 
Stern & Eushmore, for défendants in error. 

Before WALLACE and SHIPMA2Î, Circuit Judges. 

WALLACE, Circuit Judge. This is a writ of error by the plain- 
tiffs in the court below to review a judgment entered upon the verdict 
of a jury. 

The action was brought to recover the agreed priée for goods sold 
and delivered by the plaintiffs to the défendants. The défense was 
a recoupment of damages for breach of warranty by the plaintiffs of 
the quality of the goods. The plaintiffs admitted the warranty, but 
denied the breach. The jury found upon this issue for the défend- 
ants, rendering a verdict for the plaintiffs for the sum of 11,106.26, 
being the purchase price of part of the goods and the sum realized 
by the défendants from a sale of the balance at auetion. 

It appeared upon the trial that in June, 1895, the défendants, mer- 
chants in business at Zanesville, Ohio, ordered of the plaintiffs, manu- 
facturers of fur garments at New York City, 173 fur capes, at separate 
specifled priées, which were to be perfect and like certain samples. 
Pursuant to the order the capes were made and shipped by the plain- 
tiffs in July, and received by the défendants about the Ist of August. 
The défendants retained some of the goods as acceptable, but, insist- 
ing that the rest did not correspond to the warranty, and were un- 
merchantable, reshipped them to the plantiffs at New York City, 
notifying them accordingly. The plaintiffs declined to accept the 
goods, and in the following December the défendants caused them to 
be sold at auetion. It appeared that there had been a steady décline 
in the market priées of fur goods since August, and that in December 
priées were 50 per cent, lower than in August. The évidence for the 
plaintiffs tended to show that the goods were in ail respects perfect 
and according to the sample, and that they were at the time of the 
shipment equal in value to the agreed price. Evidence on the part 
of the défendants was given showing the amount which the goods 
brought at the auetion sale, and also tending to show that the goods, 
in their imperfect condition, were not worth more than 25 or 30 per 
cent, of the market value of perfect goods. The défendants were 
permitted to show, against the objection and exception of the plain- 
tiffs, that the eipenses of the auetion sale were |67. 

The trial judge instructed the jury that the plaintiffs were entitled 
to recover the price of the goods which were accepted by the défend- 
ants, and, as to the rest of the goods, that, if they did not correspond 
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to thé warraaty, the défendants were entitled to return them, and, if 
the plaintiffs refused to accept them, the défendants were entitled to 
sell them on accpunt of the plaintiffs, and were to respond only for 
thè proceeds realized from the auction sale. The plaintiffs excepted 
to the làtter part of the instruction, and asked the court to instruct 
the jury that the défendants were only entitled to recoup the différ- 
ence in value between perfect goods and the goods as they were at 
the time of the sale and'delivery. Thig instruction was refused, and 
thè plaintiffs excepted. 

Error is assigned of the instruction which was excepted to, and of 
the refusai to insti'uct as requested by the plaintiffs, and also of the 
ruling of the court in admitting the évidence of the expenses of the 
auction sale. 

When there is an express warranty upon an executory contraclj of 
sale, and the articles which are the subject of the contract are found, 
when delivery is tendered to the vendee, net to correspond to the 
warranty, two remédies are open to him : He may return the articles 
and rescind the contract, or he may accept them and, afQrming the 
contract, recover upon the warranty. Pope v. Allis, 115 U. S. 363, 
6 Sup. OL 69; Bagley v. Cleveland KoUing-Mill Co., 22 Blatchf. 342, 
21 Fed. 159 j Day v. Pool, 52 N. Y. 416; Brigg v. Hilton, 99 N. Y. 517, 
3 N. E, 51. The right to rescind arises, not because the contract of 
warranty is broken, but because the articles do not correspond with 
the contract of sale, and the vendee is not bound to accept that which 
he did not agrée to buy, — a considération which haa sometimes been 
overlooked in the adjudged cases. 

A rescission contemplâtes that both parties shall be placed in 
statu quo, and ordinarily the vendee of goods who proposes to rescind 
the contract for their purchase must rescind in toto. But, where the 
contract of purchase embraces a number of distinct articles at différ- 
ent priées, then, even if they are of the same gênerai description, so 
that a warranty of quality would apply to each, the contract is not 
entire, but is, in effect, a separate contract for each article, and a right 
of rescission exists as to each. Manufacturing Co. v. Wakelield, 121 
Mass. 91. But, if one considération is to be paid for ail the articles, 
so that it is not possible to détermine the amount of considération paid 
for each, the contract is entire, and there cannot be a rescission with- 
out an offer to return the whole. Miner v. Bradley, 22 Pick. 457; 
Lyon V. Bertram, 20 How. 149. 

In the présent case the défendants elected to rescind, and were en- 
titled to rescind as to that part of the goods which did not correspond 
with the warranty; but, by the refusai of the plaintiffs to receive the 
returned goods, they found themselves in the custody of the goods at 
a distant city. It then became proper for them, if it was not oblig- 
atory, to take such measures as would be most expédient to save 
unnecessary loss to the plaintiffs. If they had stored them, they 
would hâve been entitled to recover the reasonable expenses. If it 
was more expédient to sell them, and if they exercised reasonable 
diligence in selling them, they only became responsible for the pro- 
ceeds. See Story, Sales, §§ 408, 409, where the authorities are cited. 
There was a long delay in making the sale, but the circumstances 
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whîch might supply an explanation for the delay are not in tbe record, 
beyond the fact that the défendants were endeavoring to induce the 
plaintiffs to arbitrate their différences. By the exception to the 
instruction given by the trial judge, and the request for the instruc- 
tion whiçh he refused, the plaintiffs sought to hâve the rule of dam- 
ages applied to the case which would hâve been appropriate if the 
warranty had been made upon an executed sale, instead of upon an 
exeCutory contract of sale. 

Error is also assigned of the admission of évidence, introduced by 
the défendants, showing their attempt to induce the plaintiffs to 
arbitrate. This évidence was compétent, as tending to explain the 
delay which occurred in selling the goods. 

Error is also assigned of the réception in évidence of certain letters, 
written by the défendants to the plaintiffs during the period between 
the reshipment of the goods and their sale at auction. We flnd no 
objections or exceptions in the record to the admission of thèse letters, 
except to the letter of October 11, 1895. This was a letter from the 
défendants proposing to arbitrate. It was admissible for reasons 
which hâve been stated. If it contained other matter which was in 
admissible for any reason, an objection should hâve been taken to 
reading that part of the letter. No such objection was taken. 

We find no error in the rulings at the trial, and conclude that the 
judgment should be afQrmed. 
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SPBBDING et al. v. HARD et al. 

(Clrcnlt Court of Appeals, Flfth Circuit. May 4, 1S97.) 

L Shipping— CusTOM op Pobt— Delivkrt of Coffeb. 

Evidence held to show a custom at the port of New Orléans that. In 
flellverlng coffee, the ship Is to unload It on the wharf, pile It on sklds 
In separate lots accordlng to the bills of lading, and there make delivery 
to the several consignées; but held, further, that there was no sufficlent 
proof of any custom as to the length of time that the cofCee shall be al- 
lowed to remain upon the wharves af ter unloadlng. 

S. Samb— Charter Party— Ckssbr of Liabilitt Clausb. 

A provision tn the charter party that charterer's responslblUty Is to 
cease as soon as the cargo Is ail on board, and bllls of lading signed, does 
not also operate to release the ship from responslbility at that tlme; and 
a provision in the charter party that cargoes are to be dellvered accordlng 
to the custom of the port stlll binds the ship. 

8. Samb— Bills of LADiua. 

Bills of lading which contain no référence to the charter party do not, 
as between the shipowner and the charterer, operate as new contracts, 
and their stipulations as to mode of delivery do not supersede the provi- 
sions of the charter party on the same subject. 

4. Admikaltt Plbadino — Amkndmbnts. 

An amendment to the libel, filed after the ship has been released on stip- 
ulation, setting up a claim not included in the original libel and not ger- 
mane to the subjects thereof, cannot be allowed. 

Appeal from the District Court of the United States for the East 
ern District of Texas. 
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This was a libel in rem by Hard & Kand against the steamshîp 
lona (Speeding, Marshall & Co., claimants), to recover the amount 
of certain exactions made by the master before he would consent to 
délirer cargo. The district court rendered a decree for libelants in 
the sum of $650.57, with interest, and the claimants hâve appealed. 

The Ubel In thls cause Is brouglit for the recovery of an amount of $468.75, 
whlch the master of the steamship loua exacted from consignées before he 
consented to deliver cargo at New Orléans. Thèse charges are for stevedores, 
for handllng coffee from the end of shlp's tackle, for trucklng and pillng the 
same, and for watching cargo on the dock. The libelants pald thèse charges 
under protest, and now sue to recover them. The grounds upon whlch the 
action Is based are that the charter party contalns a clause providlng that 
the cargo or cargoes shall be received and dellvered accordlng to the custom 
of the port of loadlng and dlscharging, and that, accordlng to the custom of 
the port of dlscharging (New Orléans), libelants were entitled to hâve the 
cargo dellvered upon the wharf to each consignée to whom bllls of ladlng had 
been Issued, wlth 48 hours for removal after discharge of the cargo. The 
respondents claim that they had the right to collect the charges In question 
for two reasons, to wlt: (1) That bills of lading were issued, whlch super- 
seded the charter party, both under Its own terms and under well-establlshed 
prlnciples of law; and (2) because no custom has been establlshed as claimed 
by the libelants. The Ubel In this cause was flled December 20, 1893. The shlp 
was released December 26, 1893. On February 17, 1894, an amended libel 
was filed, claiming a further amount of Ç76.22, amount of certain other 
charges paid by libelants, the Items of which wlll be found in the record. 
To thls amended libel an answer was flled, substantlally similar to the answer 
filed to the original libel. Upon the above issues testimony was duly taken, 
and after trial a decree entered in the lower court in favor of libelants for 
the sum of ?606,57, wlth interest at 6 per cent, per annum from the date of 
the decree, March 18, 1896, until paid. From this decree claimants prosecute 
this appeal. The errors assigned are as follows: (1) That the court erred 
in decreeing in this cause for libelants for any amount whatsoever, but should 
hâve decreed in favor of respondents in manner and form by them prayed for. 
(2) That libelants claim to recover in this cause for the reason that the 
charter party sued upon contalns a clause providing that the cargo or cargoes 
shall be received and delivered accordlng to th^ customs of the port of load- 
lng and dlscharging, and that accordlng to the custom of the port of discharge, 
to wlt, New Orléans, libelants were entitled to bave the cargo delivered upon 
the wharf to each consignée to whom bills of lading had been issued, with 
48 hours for removal after discharge of the cargo. That the court erred 
in su'staJlning sald claim of libelants, for the reason that bills of lading 
were issued subséquent to and superseding the charter party both by its 
own terms and under well-established principles of law; thait by said bills 
of lading it was provided that the cargo should be delivered from the ship's 
tackle, wliere the shlp's responsibility ceased. (3) That the évidence In 
thls cause utteriy fails to establish a custom in référence to the loadlng and 
dlscharging of cargo at the port of discharge, as claimed by libelants. (4) That 
the court erred in decreeing in favor of libelants upon the claim set forth 
in the amended libel, whlch libel was flled after said steamghip had been re- 
leased on stipulation, and upon a claim not germane to the claim set forth 
in the original libel, but entirely distinct from and independent thereof, and 
that libelants were withont right by amendments to increase the liability of 
the stipulators, or of claimants or respondents, in a matter entirely discon- 
nected from the subject-matter of the original libel, which sald amended libel 
was duly excepted to on trial of sald cause. 

E. B. Kruttschnitt, for appellants. 

J. Ward Gurley, Jr.. and D. 0. Mellen, for appellees. 

Before PARDEE and McCORMICK, Circuit Judges, and NEW- 
MAN, District Judge. 
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FARDEE, Circuit Judge (after stating the facts). This suit te 
founded on a charter party which contains, among others, the follow- 
ing provisions: 

"The biUs of lading to be slgned without préjudice to thls charter, and any 
différence to be settled before vessel salis." "The cargo or cargoes to be re- 
ceived and delivered according to the customs of the ports of loadlng and dis- 
charge." "Charterers' responslbility to cease when cargo is ail on board and 
blUs of lading signed, but master or owners to hâve an absolute lien on cargo 
for freight, dead freight, or demurrage." 

The bills of lading issued to the charterers and others made no 
référence to the charter party, and contained, among other provisions, 
the following: 

"To be delivered from the shlp's tackle, -where the shlp's responslbility shall 
cease." "The goods to be discharged from the shlp as soon as she Is ready 
to unioad àt the quay or into hired lighters, if necessary, but at the expansé 
and risk of owners of the goods." "Goods to be taken dellvery of as sooû 
as they can be discharged from the steamer, the goods to be and remain at 
conslgnee's risk or expansé immediately after being placed In the Ughters or 
on the quay." 

The évidence in the case proves a custom in the port of New 
Orléans, in regard to the delivery of cofEee, that the ship is to unioad 
the cofEee from the vessel onto the wharf, pile it upon skids in sepa- 
rate lots according to the bills of lading, and there make delivery to 
the several consignées. The ordinances of the city of New Orléans 
provide that ail produce, wares, goods, and other articles landed on 
the wharves or levées by any vessel or other water craft shall be 
laid as near as possible to the paved part of the levée approaching 
the Street, so that the bank of the river and wharves be neither 
obstructed nor incumbered thereby, and flx 48 hours as the longest 
time that said produce, goods, wares, or other articles shall be al- 
lowed to remain on the wharves or landings. We flind in the évi- 
dence no sufiBcient proof of any custom in the port of New Orléans 
as to the length of time that coffee, after being unloaded from a ship, 
shall be allowed to remain upon the wharves. 

The first contention of the appellants is that the effect of the 
"cesser of liability" clause in the charter party is to take away ail 
right of action by owners or charterers on the charter party when 
cargo is ail delivered on board and bills of lading signed. The cases 
cited in support of this contention (Sanguinetti v. Navigation C!o., 
2 Q. B. Div. 238; Gullischen v. Stewart, 13 Q. B. Div. 317) are 
conclusive as to the proposition that, after cargo is ail on board and 
bills of lading issued, no right of action remains by the owners of 
the ship against the charterers upon a charter party which contains 
a "cesser of liability" clause in favor of the charterers; and very 
properly so, because that is the exact language of the clause itself. 
TJnder the charter party in hand, charterers' responslbility is to 
cease as soon as the cargo is ail on board and bills of lading signed; 
but, conceding this, it by no means follows that the responslbility of 
the ship, which in the main begins when cargo is loaded on board, 
shall also cease, and we flnd no adjudged cases asserting any such 
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effect to be given sùch stipulation. Cliarter parties frequently con- 
tain important stipulations which are to be perf ormed by the ship 
at the end of the voyage, and, unless it clearly appear from the 
contract that such stipulations are to be avoided on delivery of 
goods on board, no construction having that effect can be given to 
*he cesser clause. The présent charter contains a provision that 
goods were to be delivered according to the custom at the port of 
discharge, but of what use was it to insert such provision in the 
charter party, if ail responsibility under the charter party vyas to 
cease when cargo was ail on board? The same may be said of other 
provisions in the charter party in regard to the employment of a 
stevedore and the désignation of wharf for unloading at the port of 
destination. 

Appellants' next contention is that tiie bills of lading, v/hich con- 
tain no référence to the charter party, supersede ail stipulations con- 
tained in the charter party in regard to the delivery of the goods. 
This contention has been well examined, and, as sought to be ap- 
plied in this case, we are satisâed it is not sound. "They [bills of 
lading] do not, as between the shipowner and the charterer, oper- 
ate as new contracts or as modifyiug the contract ih the charter 
party." Carv, Carr. by^ea, 152, 159, 163; Abb. Shipp. 277; Pars. 
Adm. 286; Lamb v. Parkman, 1 Spr. 343, Fed. Cas. No. 8,020; The 
Chadwicke, 29 Fed. 521; Steamship Go. v. Theband, 35 Fed. 620; 
Gledstanes v. Allen, 12 0. B. 202; Faith v. East India Go., 4 Barn. 
& Aid. 630; Wagstaff v. Anderson, 5 G. P. Div. 177; Capper v. 
Wallace, 5 4 B. Div. 166. See Leduc v. Ward, 20 Q. B. Div. 475, 
479. This disposes of the first three assignments of error. 

The fourth and last assignment of error is that the court below 
erred in decreeing upon the amended libel. The amendment is not 
germane to the claim set f orth in the original libel, and it should not 
hâve been allowed. The Oregon, 158 U. S. 186, 15 Sup. Ct. 804; 
The Beaconsfield, 158 V. S. 303, 15 Sup. Ct. 860. The Gharles Mor- 
gan, 115 U. S. 70, 5 Sup. Ct. 1172, treats of amendments in the ap- 
pellate court, and holds that, to be allowed, they must be conflned 
to the original subject of controversy. The decree of the district 
court should be amended by reducing the amount awarded to the 
sum of $521.90, the amount of principal and interest claimed in the 
original libel, — to date of decree below, — and as so amended the de- 
cree appealed from should be aifirmed, the appellants to pay the 
costs of the district court, and the appellees the costs of appeal, in- 
clnding the costs of transcript. So ordered. 
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CARLBTON et al. v. JBNKS et al. 
. (Circuit Court oi Appeals, Sixth Circuit May 17, 1897.) 
No. 451. 

1. Sales— Pbefoemancb — Acceptancb. 

Where, after a new boiler Is made and plaeed in a vessel under K con- 
tract, the owners of the vessel, after thorough inspection by tlie captain, 
engineer, and manager, made at the request of thie contractors, accept the 
machinery and take the vessel away, without any further requirement, 
they are precluded from afterwards raising any question of the nonper- 
formance of the contract in respect to the manner of fastening the boiler 
in piace. Nor, after such Inspection and acceptance, will the owners he con- 
sidered as relying upon représentations of the contractors in respect to the 
Bufflciency of the fastenings, the same being fully opened to Inspection, 
and presumedly as mueh wlthin the Isnowledge of the captain and engineer 
as of the contractors themselves; and the rule of caveat emptor applies. 

2. Same— ImplIbd Wabeantibs. 

The rulé in respect to an implied warranty that work and materials fur- 
Blshed shall be suitabie and adapted to the purpose for whleh they are In- 
tended has no application in respect to an alleged defect virhlch is open, 
and as plalnly observable to the purchaser as to the seller. 

Appeal from the District Court of the United States for the East- 
em District of Michigan. 

This is the case of a libel in personam filed by the appellants in the court 
below for the purpose of recoverlng of the appellees damages alleged to hâve 
resulted to the steamer H. D. Cofflnberry and her machinery in conséquence 
of a breaeh of contract by the appellees, in f ailing to secure by sufflcient 
fastenings in the steamer a new boiler whlch the appellees had bullt and put 
into the steamer in the spring of 1892. The appellants, desiring to put a new 
boiler into the vessel and make other changes in the machinery, applied 
to the appellees to make a bld or name a prlce for whlch they would furnlsh 
the boiler and make certain altérations in the machinery, by compounding 
the englne. After some verbal negotiatlons had taken place, the appellees 
mailed to the appellants the following letter: 

"Port Huron, Mlch., Jan. 7, 1892. 

"Messrs. Carleton, Bunce & Others, City: Gentlemen: We will fumish 
boiler and compound steamer Cofflnberry as follows: Boiler to be 10 ft. dia., 
16 ft. long; return-flue flre box marine boiler, with water bottom; to be al- 
lowed 125 pounds steam. Engines to be compounded by putting in two 
cylinders, 17 inches dla., 36 inches stroke, Connecting same to présent cylin- 
ders, valve gear, and throttle. Old boiler to be taken out of the boat and 
delivered on the dock by us; you to eut away the présent woodwork around 
the boiler so that we can get it out without hoisting it hlgher than the rail; 
we to put the new boiler down in its place, f urnish new breaching to connect 
to old stack, four east-ii-on saddles for flre box to rest on, repipe the new boiler 
ail up ready for use, furnlsh new steam reverse gear; aU to be done for 
$7,200.00 (seven thousand two hundred dollars). If new grate bars are 
wanted, price to be $100.00 (one hundred dollars) extra. You to deliver boat 
at our dock in Black river, and do ail carpenter or wood work. This price 
does not include any repairs on old work. Trusting you may décide to hâve 
us do this work for you, we remain, 

"Yours, truly, Phœniz Iron Works, 

"By O. L. Jenks. 

"Dlctated by O. L. Jenks." 

This proposition was aecepted by the appellants, and the appellees proceed- 
ed wltb the work, end constructed the boiler and machlnei-y contempla teà 
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by the contract. They took ont the old boiler, and had the neW one plaeed 
In the steamer about the 20th of May, 1893, when they notifled Mr. Carleton, 
the managing man for the appellants In thls business, that the machinery 
was ready for their acceptance, and asked when he would corne to where the 
steamer was lying to see about It, to which he replied that he had Wired 
Symes. the captain of the boat, "to accept the machinery If It worlied ail 
righf; but, a day or two after, Carleton himself came from Oleveland to Port 
Huron, where the vessel was, and there personally inspected the work, In- 
cluding the boiler fastenings. The vessel was inspected by the tJnited States 
Inspecter of steam vessels, and found to conform to légal requirements. The 
chlef engineer of the steamer was also présent. According to Capt. Symes' 
testimony, the turn-buckles of the straps which held the boiler to Its place 
were set up tight, and the fastening in thls respect was thought to be suf- 
fleient. The appellants contend, -and gave some testimony in the court below 
which, as they claim, supported their contention, that at the time of thia 
inspection the agents of the appellants called the attention of the appellees 
to what they thought an insufflciency of the fastenings of the boiler, in 
that the cradles upon which the bottom of the boiler rested were insufUeient, 
and not attached wlth sufflclent security to the timbers of the vessel, and 
that Mr. Jenks, for the appellees, replied that there was no defect in that re- 
spect, that the fastening was strong and sufflclent, and that they would war- 
rant it to be so. The vessel went into business directly after, and worked 
through' the season until about the 25th of August, when the vessel, being 
out on Lake Huron, encountered a heavy gale, in which she careened some- 
what, and the boiler slid along the timbers, out of its place, crushing the Con- 
necting machinery, and so wrenchlng and injuring the timbers of the vessel 
as to spring a leak, the conséquence of which was to compel those navigating 
the steamer to run her upon the beach to save her from sinking in deep 
water. Considérable loss was sustained by the libelants from the Injury 
which happened to the machinery, as well as to the vessel itself, and the loss 
of earnings during the time the vessel was delayed In conséquence of the 
disaster. No complalnt was made by the appellants of any fault on the part 
of the appellees In respect to the manner in which the boiler was put in for 
several months afterwards. The appellants recovered the Insurance which 
had been plaeed upon the vessel. The notes which had been giveh by the 
appellants for the work had been transferred, and were held by a bank at 
Port Huron, which was calllng for payment; and on February 27, 1893, Mr. 
Carleton addressed the foUowlng letter to the cashier: 

"Dear Sir: Eeplying to your favor of the 25th Inst., would say that the 
notes glven the Phœnix Iron Works were lien notes on the steamer Coffin- 
berry, and slgned by only part of the owners; and as the ôther owners refuse 
to pay any share of the debts, and said to let her go at marshal's sale, we 
concluded to let her go; and I wrote the Phœnix people to that effect, and 
asked them to flle a libel for the amount of their claim or the amount of the 
notes they hold agalnst us, so as to make the owners stand their share. I 
hâve already paid eleven thousand dollars of the bills personally, and do not 
feel like paying any more. Trusting thls will prove satlsfactory to the hold- 
ers of the note, I am, 

'Tours, truly, E. M. Carleton." 

On February 24th he had wrltten to the appellees as follows: 
"Gentlemen: I hâve been absent from the city a good deal of the time 
lately; hence the delay in answerlng your last favor. I do not agrée with 
you in your version of the contract, but, aside from that, the conditions are 
such that a part of the owners of the boat refuse to pay their share of the 
bill; and, as other creditors are pushing us, think you had better hâve your 
libel on the boat, and hâve her sold at marshal's sale. I can see no other 
way out of the matter, and think the sooner it is done the better for ail. 

"Yours, truly, E. M. Carleton." 

The first complalnt of the alleged failure of the appellees to properly fasten 
the boiler was made about the 13th of February, 1893. The reason which the 
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appellants gave for thls delay In Informlng the appellees of the disaster 
whlch had happened, and of thelr clalm to reeover therefor on account of the 
Insufficlency of the fastenlngs of the boUer, waa that they had been engaged 
In collecting the Insurance from the underwrlters, and feared that the raising 
of a controversy in respect to the fastenlngs of the boller would develop a 
question of the seaworthiness of the vessel, and embarras» them in recover- 
ing the insurance. The appellees, in reply to the complalnt of the owners of 
the steamer, insisted that they had fuUy executed their eontract, and that the 
work had been accepted by the owners of the vessel after they had been re- 
quested to make an Inspection to satisfy themselves of the fulflUment of the 
eontract, and after such Inspection had been fuUy made. They therefore re- 
fused to acknowledge any liability for the damage whlch had occurred. The 
appellants thereupon brought thelr suit, elaiming to reeover, not only upon 
the construction eontract above set forth, as embodying, accordlng to their 
clalm, an obligation on the part of the manufacturers of the boiler to secure 
it properly in place, but also upon the ground that the respondents had given 
an express warranty that the fastenlngs were secure. The respondents (the 
présent appellees) appeared and answered, settlng up substantially the dé- 
fense above stated, and denying the making of any warranty; and upon the 
issues joined the case went to trial before the district judge. Proofs were 
taken, and the court, belng of opinion that the work stipulatcd for by the eon- 
tract had been performed, and accepted by the appellants after an Inspection 
of it, and, further, that the guaranty whlch the appellants relled upon ifl 
respect to the security of the boiler fastenlngs was not in fact made, entered 
a deeree dismlssing the libel, whereupon the libelants brought the case hère 
on appeal. 

Harrey D. Goulder, for appellants. 
T. E. Tarsney, for appellees. 

Before TAPT and LUETON, Circuit Judges, and SEVEEENS, 
District Judga 

SEVEEENS, District Judge, having stated the case as abOTC, de- 
livered tlie opinion of the court. 

The ûrst question on this appeal presented by the appellants arises 
upon the construction of the eontract of January 7, 1892. It is in- 
sisted by them that this eontract, upon its fair interprétation, re- 
quired the contractors not only to build and set the boiler in place on 
the vessel, but also required that they should fasten it down so that 
it would not, in the ordinary incidents of navigation, be moved out 
of its place by the motion of the vessel. The appellees deny that the 
eontract extended to impose such an obligation as this, and contend 
that their duty was discharged when the boiler was properly put in 
its place. 

Proof was taken in the court below with respect to the conduct of 
the parties at the time when the inspection was made in respect to 
the boiler fastenlngs, as indicating the view which the parties respec- 
tively took of the obligations of the eontract in this particular. It 
must be conceded that, if the décision of the case turned upon this 
question, it would be a matter of considérable difflculty; butwe do 
not find it necessary to décide it. It is shown beyond doubt that 
when the time arrived for the completion of the eontract, and the 
boiler was put in its place, the contractors made spécial request of 
the owners of the steamer to examine the work for themselves, for 
the purpose of determining whether it was satisfactorily dopo, aud 
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that, in pursuance of tbat request, Mr. Carleton (the ma,nager), Capt. 
Symes, and tke chief engineer were ail présent for that. purpose, 
had full opportunity to inspect the boiler and its fastenings, and did 
in fact inspect thém and comment upon the fastenings, in respect of 
thé vëry subject upojn which complaint is now made. Without re- 
quiring any altérations to be made or anything further to be done by 
the appellees, the work was accepted, and the steamer, with its ma- 
chinery, taken away. After this inspection, made for the purpose 
of determining the question of their acceptance, and the taking the 
machinery away without any further requirements, we think the 
appellants were properly held to hâve been concluded from after- 
wards raising the question of the nonperformance of the contract. 
Beverley v. Coke Co., 6 Adol. & E. 829; Parker v. Palmer, 4 Bam. 
& Aid. 387; Bianchi v. Nash, 1 Mees. & W. 54:5; Norton v. Dreyfuss, 
106 N. y. 90, 12 N. E. 428; Iron Co. v. Pope, 108 N. Y. 232, 15 N. E. 
335; Pierson t. Crooks, 115 N. Y. 539, 22 N. E. 349; Studer v. Blei- 
stein, il5 N. Y. 316, 22 N. E. 243; Hirshhom v. Stewart, 49 lowa, 418. 
The two cases in 115 N. Y. and 22 N. E. contain very full and elabo- 
rate discussions of the law on this subject. 

A suggestion is made in behalf of the appellants' that the appellees 
were skilled in their work, and that for that reason they (the appel- 
lants) were entitled to rely upon the représentations made by the 
manufacturers, that the fastening was sufficient, and that, their ac- 
ceptance being founded upon a représentation which turned out to 
be untrue, the appellants are not bound by such acceptance. We 
are unable, however, to flnd much force in this suggestion. It 
might hâve signiflcance if the question related to the construction 
of the boiler itself, and applied to inhérent defects, or those which 
were not as readily observable to the other party as to the manu- 
facturera; but the matter of the fastenings to thé boat was open, 
and as much exposed to the inspection and judgment of the appel- 
lants as to the manufacturers, and the requirements would seem to 
be as much within the knowledge of the manager, the captain of the 
boat, and more especially the chief engineer, who had immédiate 
charge of the machinery, as to any one. In thèse circumstances, 
the doctrine which the appellants invoke would not hâve application. 
Dounce v. Dow, 57 N. Y. 16; Gurney y. Kailway Co., 58 N. Y. 359; 
Dounce T. Dow, 64 N. Y. 411; Benj. Sales, § 701. But it is contended 
that in fact the appellants raised a question as to the suflaciency of 
the fastenings of the boiler at the time of the inspection, and that 
thereupon the appellees entered into an express agreement to war- 
rant the fastenings to hold; and the appellants claim that this was a 
continuing guaranty, upon which the owners of the vessel might take 
the machinery, and look to the manufacturers if any damage should 
subsequently ensue in conséquence of any defect in the fastenings. 
We hâve looked through the évidence bearing upon the question 
whether any express guaranty was in fact given or intended, and we 
quite agrée with the conclusion which was reached by the learned 
;udge in the court below, — that the remarks made by Mr. Jenks, who 
represented the manufacturers on the occasion of the inspection, and 
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which are now claimed to hâve been a warranty, were nothing môre 
tlian an apinion upon, or an expreesion of confidence in, tlie mode 
and sufficiency of tiie fastènings, and that they were not intended or 
understood to be in tbe nature of a contract The décisive test as to 
whether the words used constitute a warranty or not is well stated in 
Benj. Sales, § 613, as follows: 

"Whether the vendor assumes to assert a fact of which the buyer is igno- 
rant, or merely states an opinion or judgment upon a matter of which the 
Tendor has no spécial knowledge, and on which the buyer may be expected 
also to hâve an opinion and to exercise ils Judgment. In the former casé 
there la a warranty; in the latter, not." 

Having reached this conclusion upon the facts, we do not flnd it 
necessary to consider the question discussed by the court below in its 
opinion, as to whether évidence of the supposed guaranty was admis- 
sible, in View of the existence of the written contract, or whether, 
if the guaranty was made, it rested upon any sufflcient considération. 
No doubt, where there is a warranty, express or implied, on the part 
of the vendor of goods, the acceptance of them by the buyer does not 
preclude him from relying upon the warranty. The warranty "sur- 
vives the acceptance," and one of the remédies which the buyer haa 
in case there is a breach of the warranty is to sue the vendor for the 
dfunages he has sustained thereby. And so where work and ma- 
terials go together. Waring v. Mason, 18 Wend. 426; Vincent v. 
Leland, 100 Mass. 432; Milton v. Rowland, 11 Ala. 732; MuUer v, 
Eiïo, 14 N. Y. 597; Underwood v. Wolf, 131 IlL 425, 23 N. E. 598. 
But that rule has no application to the présent case. We hâve, as 
already stated, found that hère there was no express warranty, and 
there can be no implied warranty, that the work and materials fur- 
nished were suitable and adapted to the purpose, in respect to the 
defect which it is claimed existed hère, where it was open, and as 
plainly observable to the vendee as it was to any one, Jones v. Just, 
L. B. 3 Q. B. 197; Bridge Co. v. Hamilton, 110 U. S. 108, 3 Sup. Ct. 
537; Dushane v. Benedict, 120 U. S. 630, 636, 7 Sup. Ot. 696. In 
Bridge Oo. v. Hamilton, supra, Mr. Justice Harlan, delivering the 
opinion of the court, states the essentials to such an implied war- 
ranty as was found in that case to be "the construction by a company 
whose business it is to do such work, to be used in the same way the 
maker intended to use it, and the latent defects In which, as the 
maker knew, the buyer could not, by any inspection or examination 
at the time, discover; that the buyer did not, because in the nature of 
things he could not, rely on his own judgment, and, in view of the 
circumstances of the case and the relations of the parties, he must 
be deemed to hâve relied on the judgment of the company, which 
alone, of the parties to the contract, had or could hâve knowledge of 
the manner in which the work viras done." The subject is fuUy dis- 
cussed, and the distinction stated, in 2 Story, Cont. § 1071 et seq., 
from which it clearly appears that if the work is open to the inspec- 
tion of the buyer, and the opportunities for forming a judgment of 
its sufSciency are open to the buyer as well as to the seller, the rule 
of caveat emptor applies. 
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It is right to add that we are impressed with the belief, upon con- 
sidération of the évidence, that the misfortnne wliich befell the 
Coffinberry was due mainly, if net altogether, to tlie weakness and 
imperfections of the timbers in the frame of the vessel. She was 
comparatively old, and, although probably not much decayed, yet she 
had become somewhat loose jointed in that part of her structure 
where the boiler was located, and it is probable that the strain and 
working of the timbers when the yessel was racked by the storm had 
much to do with the displacement of the boiler; and we think the 
probabilities are more than even that the def ects in the timber struc- 
ture had more to do with the disaster than any defect inhérent in the 
fastenings themselves. We conclude that the decree in the court 
below should be afiQrmed, with costs, and it is so ordered. 
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MANNING V. THE PEERLHISS. 

(District Ctourt, E. D. New York. May 21, 1897.) 

Applicatioh of Paymbnts— AccoaNTS. 

One owlng wliarfage for a yacht, paJd $200, whlch was applled by the 
créditer upon a claim for brokerage on the purchase of the yacht. This 
brokerage was primarily the debt of the seller, and the créditer had origl- 
nally charged It to him and rendered a bill therefor. Subséquent to the 
payment the eredltor had rendered bills to the purchaser of the yacht whlch 
ehowed the application of the $200 to the brokerage demand. To thèse 
the créditer pald no attention, having always denied liablUty far the broker- 
age. Held, that thls rendering of bills dld not bring the case withln the 
rules applicable to accounts stated, and that the $200 should be credlted 
upon the wharfage account. 

Peter S. Carter, for libelant. 
Paul M. Turner, for claimant. 

BENEDICT, District Judge. The question to be decided in this 
case is one of application of payments. ïhe libel is to recover 
wharfage on the yacht Peerless. On a référence to ascertain the 
amount of the claim, it appeared that the libelant had not credlted to 
the claimant $200 paid by him to the libelant on the wharfage ac- 
count; th^ said sum having been credlted by the libelant upon an- 
other account, to wit, upon a claim held by the libelant for brokerage 
for selling the yacht. When the $200 was paid by the claimant to 
tke libelant, he made no désignation of any account to which it 
should be credlted; and the libelant, on receiving the money, credlted 
the same upon the account which he sets up against the claimant 
for brokerage on the purchase of the yacht in Boston. The question 
is whether he can so crédit this amount. 

It is to be noticed that the liability which the libelant asserts 
against the claimant is not a primary liability. The yacht was sold 
to the claimant Ackerly by a man by the name of Lewis, in Boston, 
and Ackerly was not bound to pay the brokerage by usage. His lia- 



THE MAYFLOWEE. 943 

bility must dépend, therefore, upon a spécial agreement on his part 
so to do. The question is whether the évidence shows any such 
agreement on his part. The seller, Lewis, is not called as a wit- 
ness. The claimant dénies his liability, and dénies any agreement 
to pay the brokerage. The brokerage in the flrst instance was 
charged by the libelant to Lewis, and I find no évidence in the case 
which would justify finding that Ackerly assumed that debt. The 
fact that, when the boat was sold, the présent libelant charged the 
brokerage to Lewis, and rendered him a bill therefor, is adverse to 
the contention that there was then an agreement by Ackerly to pay 
brokerage. A man named Mitchell appears to hâve had much to do 
with the sale of the yacht to Ackerly, but he is not called as a witnesîs, 
nor is there évidence that, if he had authority to bind the claimant, 
he ever did so. It is true that the libelant rendered to Ackerly some 
bills in which the |200 was credited on the demand for brokerage, to 
which Ackerly paid no attention, but the liability for this brokerage 
he had always denied. Bills rendered under such circumstances do 
not bring the case withîn the rules applied to accounts stated. 

In my opinion the $200 was improperly disallowed as a crédit, 
and should be credited upon the bill for wharfage, which was the 
only stated account then existing between the parties. The report 
is conflrmed, except as to the $200, and a decree may be entered for 
the sum of $1,025.75. 
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MHNDELSSOHN PAB.K EXCURSION & AMUSEMENT C50., Limited, at aL 

v. HEWITT et al. 

(Circuit Court of Appeals, Thlrd Circuit April B, 1897.) 

No. 11, March Term, 1897. 

CoiiiisiON— Steamer with Wharf Boat. 

Where a wharf boat sunk immediately after being struck by a steamer, 
and when she was raised it was found that a new and strong plank con- 
nected with the knee which received the blow was split a distance of many 
feet, and opened so as to admit water freely, held, on the weight of the évi- 
dence, that the sinklng was due to the blow, so as to make the steamer litu 
ble, though the wharf boat was previously in bad condition and sometimes 
leaked. 

Appeal from the District Court of the United States for the West- 
ern District of Pennsylvania. 

This was a Ubel in rem by Isaac Hewltt and James Hewltt. dolng business 
as the McKeesport Wharf-Boat Company, agalnst the steamboat Mayflower (tha 
Mendelssohn Park Excursion & Amusement Company, Limited, claimant), 
to recover damages for an alleged collision. Thè libelants w^ere the owners of 
a wharf boat which was moored at McKeesport, on the Monongahela river, and 
was used by them as a landtng for packets and as a produce and provision 
«tore. They alleged that on the evening of October 31, 1894, the Mayflower, 
In attempting to land at McKeesport, struck a knee of the wharf boat, thereby 
causing a long split in one of her bottom planks; and that Érom the effects of 
ii\ia iDjury she sank the same night, and a lot of thelr produce was lost or danv^ 
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aged. The respondents deny the fact of collision, and assert that, If It be 
found In fact to hare oecurred, the libelant's watchman was négligent in not 
promptly dlscoverlng the Injury, and taking steps which would bave prevented 
the l)oat from slnklng. The évidence was very confllctlng, but the court below 
found, after a careful examlnatlon of It, that "the Mayflower must be adjudged 
to hâve struck the wharf boat, and that her subséquent slnklng was the resuit 
of the blow"; and also that the facts did not warrant the conclusion that the 
subséquent conduct of libelant's watchman was such as to charge them wlth 
the loss caiised by the slnklng of the boat The court, however, permitted libel- 
ants to submit further testimony to show damage resulting from the loss of the 
use of the boat, and thereafter, to wlt, on Januairy 4, 1897, filed the foUowlng 
addltlonal opinion (per Bufflngton, District Judge): 

"We hâve re-examlned the proofs submltted on the former hearlng, and also 
those taken subséquent thereto. The last-mentioned testimony, and the forcible 
argument of counsel thereon, go a long way towards challenging the correct- 
ness of the conclusion arrived at on the former hearing; but, after careful con- 
sidération of the entlre proofs, we will adhère to the one then reached. The 
proofs, however, satisfy us that respondents should not pay ail the blUs claîmed 
for repairs. A substantlàl portion of thèse repairs was necessltated, not by 
the collision, but by the condition the boat was in prior thereto. The claim for 
prospective profits is not allowable under the proofs." 

Marcus W. Acheson. Jr., for appellants. 
Samuel McClay, for appellees. . 

Ttpforp DALLAS, arcuit Judge, and BUTLER and KIEKPAT- 
EIOK, District Judgea. 

BUTLEE, District Judge. The district court found the May- 
flower responsible for the loss sustained by the wharf boat; that the 
latter sank in conséquence of a blow inflicted by the former, as 
charged in the libel. The very able argument presented on behalf 
of the Mayflower bas not satisfled us that this flnding is wrong. It 
seems to be fully sustained by the proofs. No doubt the wharf boat 
was in bad condition, and sometimes leaked; but this does not 
appear to hâve had anything to do with her disaster. She was 
afloat and safe when struck, and directly after sank. When raised, 
a plank, new and strong, connected with the knee which received 
the blow, was split a distance of many feet, and forced open sufii- 
ciently to admit water freely. It cannot well be doubted that this 
was the cause of sinking, notwithstandlng some testimony to the 
contrary. Nor do we find anything that would justify us in inter- 
fering with the damages awarded. The subject appears to hâve been 
examined with care by the court, and, while there may possibly 
be room for doubt respecting some of the items allowed, we think 
the decree cannot safely be disturbed. It is therefore aflarmed. 
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FOX V. SOUTHBRN^ RT. 00. et al. 

(Circuit Court, W. D. North Oarollna. May 20, 1807.) 

1. Rbmoval of Causes— Time op Application. 

The requlrement In Judidary Act 1887-88, that the pétition and bond 
for removal shall be filed at or before the time the défendant Is required 
by the state law or rules of court to plead, is an Inaperative limitation, 
whieh cannot be extended by stipulation of the parties, or by the dlscre- 
tlonary action of the judge in each particular case. 

a. 8amb— Removal Papbks— Présentation to State Court. 

The cause must be remanded where it appears that the pétition and 
bond were filed In the clerls's office of the state court in vacation, and 
there is nothing to show that they were ever presented to the court In 
session. No implled présentation at the ensuing tenu can be InfeiTed 
where, by prevlous stipulation, the cause has been oontinued beyond that 
term, and is therefore not open to judicial notice or action. 

This was an action by W. A. Fox, administrator, against the South- 
ern Railway Company and others. The case was heard on a motion 
to remand to the state court. 

B. F. Long and L. S. Oyermon, for plaintiff. 
Charles Priée and G. F. Bason, for défendants. 

DIOK, District Judge. The transcript of record flled by the de- 
fendant at this term shows the following facts and proceedings: 

This civil action was commenced in the state court by a writ of 
summons duly issued on the 8th day of October, 1896, retumable to 
the November term, 1896, of Iredell superior court. This writ was 
duly served on the Southern Railway Company on the 22d of Oc- 
tober, 1896. At the said November term no pleadings were actu- 
ally flled and entered of record, but the following stipulation of coun- 
sel was flled on the lOth of December, 1896, and was agreed to be 
entered of record: 

"In this case it is agreed. between the attorneys for the plalntifC and the 
défendants that the plaintifC hâve to the 26th of December, 1896, to flle com- 
plaint, and the défendants till February term to file answer as of the Novem- 
ber term of this court." 

The complaint was flled December 21, 1896, and the answer was 
flled January 28, 1897, and both pleadings were entered as of the 
preceding November term. On the 20th of January, 1897, the fol- 
lowing stipulation of counsel was flled in the ofQce of the clerk of 
the state court; 

"In this case It Is agreed by the counsel of the plalntlfC and for the défend- 
ants that this cause be continued to the May term of Iredell superior court." 

On the 28th of January, 1897, a pétition and bond, with sufflcient 
surety, were flled by the Southern Eailway Company in the office 
of the çlerk of the state superior court of Iredell county, alleging 
facts and asserting principles of law in conformity with the pro- 
visions of the act of congress of August 13, 1888. It does not ap- 
pear of record that this pétition and bond were ever presented to said 
state court while in session, or were accepted or refused by a judge 
of said court. On the 29th of January, 1897, the plaintiff caused a 
80 F.— 60 
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writ of summons to be issued against the Western North Carolina 
Bailroad Company, returnable to May term, 1897, of the superior 
court of Iredell county, wMch was duly served on the 5th day of 
February, 1897. 

The third section of the act of congress of March 3, 1887, corrected 
by the act of August 13, 1888, provides that a nonresident party de- 
fendant desiring to remove a cause from a state court to a fédéral 
court for trial must file his pétition and bond "at the time, or any 
time before the défendant is required by the laws of the state, or the 
rule of the state court in which such suit is brought, to answer or 
plead to the déclaration or complaint of the plaintiff." The légis- 
lation of congress in regard to the removal of causes from state to 
fédéral courts has at différent times varied in statutory provisions. 
The framers of the constitution of the United States apprehended 
that local influences, sectional préjudices, and state pride and jeal- 
ousy would render state courts partial, unsatisfactory, and unsafe 
tribunals for the trial and détermination of suits and controversies 
between eitizens of différent states; presuming that a citizen of a 
statè in which a suit was brought would bave in his home court an 
unfair and unjust advantage over a nonresident défendant. In or- 
der to guard against this apprehended mischief, the constitution ex- 
tended the judicial power of the United States to controversies be- 
tween eitizens of différent states, to be exercised and applied in com- 
mon and impartial national tribunals, equally related to both par- 
ties, compétent and ready to do prompt, equal, and exact justice 
between them, as eitizens of the United States, and under légal ob- 
ligation to administer the laws of the states in ail respects, when 
applicable. Similar considérations induced the enactment of the 
twelfth section of the judiciary act of 1789. That section conferred 
upon a nonresident défendant sued in a state court the personal priv- 
ilège of removing such suit for trial to the next term of the féd- 
éral court held in said state, if a pétition and bond for such purpose 
were filed in the state court at the time of entering his appearance. 
He was required to act promptly, and as soon as possible. If he 
flled a demurrer, plea, or answer, or otherwise recognized or sub- 
mitted to the jurisdiction of the state court, he would hâve waived 
the beneflt of his personal privilège of removal. The disturbed and 
inharmonious condition of public aflfairs brought about by the an- 
tagonisms and conflicts engendered and aroused by the late Civil 
War induced congress to extend the time for making application 
for the removal of causes from state courts to fédéral courts on the 
grounds of diverse citizenship of the parties. Numerous décisions 
of state and fédéral courts were made, construing such removal stat- 
utes, in which there were diversity and conflict, resulting in dis- 
satisfaction and discontent among the people and the courts of some 
of the states, as they regarded the extension and exercise of national 
judicial power as unjust aggressions upon the constitutional and in- 
hérent rights of the state^^. The third section of acts of March 3, 
1887, and August 13, 1888, was manifestly intended to remedy the 
evils arising from diversities of procédure and décisions in the courts, 
and to contract the jurisdiction of the courts of the United States, 
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and restrict it more nearly within the limits of tlie earliest statute. 
Martin's Adm'r v. Eailroad Co., 151 U. S. 673, 14 Sup. Ot 533. 
This statute was intended as a substitute for previous législation on 
the subject, and expressly repealed ail laws and parts of laws in 
conflict with its provisions. The rule of limitation as to the time 
of application for the removal of a cause from a state court to a 
fédéral court on the grounds of diverse citizenship of the parties is 
positive, and w.as intended to be imperative, so as to mate certain, 
flxed, definite, and unifonn the time of application for removal io 
accordance with the positive laws of the state, and the uniform and 
established rules of court, and not leave the matter to be regulat- 
ed by the stipulations of parties, or the discretionary action of a 
trial judge, in each particular case. This act, being so clearly rem- 
édiai in its nature, should be liberally construed, with a view to 
effectuate the beneflcent public purposes for which it was intended, 
and thus advance the comity between state and fédéral courts; pro- 
duce more harmony of judicial décisions, and greater regularity and 
certainty of procédure in the administration of justice. The Code 
of Civil Procédure of this state, in sections 206 and 207, requires a 
plaintiff to file his complaint in the clerk's office on or before the third 
day of the term to which the action is brought, and the défendant 
is required to appear and demur or answer at the same term to 
which the summons is returnable. Section 283, Code Civ. Proc, 
provides that: 

"The time for flllng the complaint, pétition or of any pleadlng whatever may 
be enlarged by the court for good cause shown by affldavlt, but it shall not be 
enlarged by more than ten addltlonal days, nor more than once, unless the 
default shall hâve been occasioned by accident over which the party applylng 
had no control, or by the fraud of the opposing party." 

In the case now before this court the transcript shows that the 
défendant petitioner was duly served with process to appear at No- 
vember term, 1896, of Iredell superior court. It was conceded on 
the argument that petitioner at that term was represented by prop- 
erly authorized attomeys. From the entry made of record of the 
agreement of counsel, it may be inferred that no pleadings were ac- 
tually flled at said term, but were subsequently filed as of said term. 
The défendants were sued as joint tort feasors. In such action their 
liability was joint and several, and each party had a right to ofler 
a separate défense. The Southern Railway Company, on its appear- 
ance at November term, was required by state laws to demur or an- 
swer, and was entitled to a motion to dismiss the action for the 
want of complaint, although the other défendant had not been served 
with process. It also had the right at that term to flle a pétition 
and bond for removal of the action, and hâve their merits adjudged 
by the court. If the same had been presented, and been refused or 
disregarded, the case would hâve been removed to this court by opér- 
ation of law, if the pétition and bond were sufiftcient in law to au- 
thorize removal. The stipulation extending the time for âling plead- 
ings, made by counsel of both parties for their mutual convenienee, 
and by agreement entered of record, did not hâve the force and effect 
of dispensing with the requirements of positive law, and extending 
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the period in which an application for removal could be lawfully 
made. Such stipulation was not a ruie of court made in conformity 
with the laws of the state, but was manif estly in disregard of such 
laws. H a judge had made an order extending the period for plead- 
ings, founded upon aflQdavit for cause shown, in accordance with 
state laws, such order would hâve extended the opération of the re- 
moval statute for the period which the judge could grant as mat- 
ter of right and law; but a mère discretionary order, made with 
consent of parties, would hâve no such eflect. The object and pur- 
poses of this remédiai statute would be def eated if its requirements 
could be changed or modifled by the stipulations of parties, or the 
discretionary orders of trial judges in the courts of the several states. 
I am of opinion that the stipulation of the counsel of parties entered 
into on the lOth of December, 1896, was, on the part of the peti- 
tioner, a full acquiescence in the jurisdiction of the state court to 
try and dispose of the case in the course of regular j)rocedure, and 
this acquiescence was further manifestéd and conflrmed by the agree- 
ment of Counsel màde on the 20th January, 1897, continuing the cause 
for trial over the next Februai-y term to the subséquent May term 
of the state court. 

There is another fatal objection to the application for removal, 
appearing on the face of the record. The pétition and bond for re- 
moval were filed in the clerk's oflBce in vacation, and seem to hâve 
never been presented to the court in session. No implied présenta- 
tion to the court in session can be inferred from the fact that the 
pétition was in the clerk's ofiflce of the court, which soon after- 
wards was in regular session; for by previous agreement of coun- 
sel the cause had been continued beyond the next regular term, and 
was not open for judicial notice, considération, and action at that 
term. A sufBcient pétition and bond to hâve the légal force and 
eflect of removal must be actually or impliedly presented to a state 
court in session, with power to hear and consider the application. 
The removal statute imposes a duty upon the state court to accept a 
sufiBcient pétition and bond, and proceed no further in the cause 
against the petitioner. It is certainly courteous, reasonable, just, 
and lawful that such court should hâve opportunity of performing 
its duty by considering and acting upon the application before it 
surrenders its original and concurrent jurisdiction, or before it is 
deprived of jurisdiction by the opération of paramount laws of the 
United States. A wise and just public policy requires fédéral courts, 
in the exercise of their rightÉul jurisdiction, to accord to state courts 
the most libéral and cordial comity that is consistent with their 
légal duty in the enforcement of paramount national laws. 

As I am of opinion that the facts and proceedings appearing in 
the tTanscript, and the principles of law above anUounced, are fuUy 
sufQcient to warrant an order remanding this case, I hâve deemed 
it unnecessary to consider and détermine other questions presented 
by counsel on the argument. Let an order be drawn remanding this 
case to the superior court of Iredell county, with costs to be taxed 
by the clerk of this court against the Southern Railway Company. 
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In re FOLBY. 

SMITH V. FOLEY. 

(Olrcnlt Court, D. Nevada. May 28, 1897.) 

No. 605. 

1. Removal of Cause— Probatb Pbockbdiîîqs— Communitt Phopertt. 

Proceedings In a probate court to détermine whether the property of a de- 
ceased person Is separate or communlty property cannot be sald to b© "a 
suit of a civil nature at law or in equlty," withln the meaning of the re- 
moval act of 1887-88; and such a proceeding cannot be removed to a féd- 
éral Court, though the opposlng parties are citizens of différent States. 

*. Samb— Sbpakablk Controvkrsy. 

In a proceeding for the détermination of the question whether the p-oper- 
ty of a deceased person was separate or communlty property, there cannot 
be a.ny separable controversy between any of the persons claiming rlghta 
to share In the distribution of the property. 

8. Samb— Administration PrOcbbduîss. 

The fédéral courts wlll not interfère wlth the custody of the estate of a 
deceased person by the state probate court in whlch proceedings are pend- 
Ing for the administration of such estate, by removlug such proc»edinga 
to the fédéral courts. 

Motion to remand. 

Robert M. Clarke, for petitioner. 

G. W. Baker and T. V. Julien, for respondents. 

fîAWLEY, IMstrict Judge (orally). Petitioner is the Mînnîe D. 
Foley mentioned in Foley v. Hartley, 72 Fed. 571, as the widow of 
M. D. Foley, deceased. She has since intermarried with Oscar J. 
Smith. On December 31, 1896, after her marriage, she flled in the 
state district court of Washoe county (having jurisdiction of pro- 
bate matters) an amended pétition for the partial distribution of the 
estate of M. D. Foley, deceased, in which, among other things, it is 
alleged that a portion of said estate is separate property of said de- 
ceased, and a portion communlty proper^, not subject to adminis- 
tration and distribution, except for the payment, pro rata, of the 
debts of said deceased, and pro rata expenses of administration; 
that the other heirs of said estate, designated in Foley v. Hartley 
as the "nonresident heirs," claim that ail of the property of said 
estate is separate property, subject to administration and distribu- 
tion. And petitioner prays that it be adjudged and determined what 
portion of said estate is communlty property, and not subject to dis- 
tribution, and what portion is separate property, and subject to ad- 
ministration and distribution, etc. The nonresident heirs petitioned 
the state court to rembve the proceedings to this court, which ap- 
plication was denied. They, thereupon procured and caused to be 
made a transcript of the record on removal, and flled the same wlth 
the clerk of this court The grounds of the motion to remand the 
cause are: 

"(1) That the «tate court is in the possession of the property by Its offlcer, 
the administ^ator, and Is proceeding to admlnlster thë estate, and to détermine, 
upon the pétition for distribution, the persons who are entitled to share In the 
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distribution of the estate, and the proportion that each Is entitled to hâve; and 
haring acquired jurisdlction, and being actually engagea in determining the 
question, its jurisdictlon Is exclusive, and, upon the princîple of comlty, the 
fédéral court wlll not interfère. (2) That the proceedlng is a matter of probate 
Jurisdictlon and Inqulry, and that the fédéral courts hâve no probate Jurisdic- 
tlon. (3) That the matter In controversy is not a suit 'of a civil nature at lavy 
or in equity,' within the meaning of the removal act of 1887-88. (4) That one 
of the petltloners is an aUen, and Is not entitled, under the removal act of 
1887-88, to remove a cause. (5) That Vemon Harrison Hartley and George 
H. Thoma, guardian of Vemon Harrison Hai-tley, who were on the opposite 
side of the controversy from the petitioner, Mrs. Oscar J. Smith, are résidents 
and citizens of the same state of whieh Mrs. Oscar J. Smith is a résident and 
citizen, and for this reason ail the parties on one side of the controversy are 
not citizens of différent states from the parties on the other side of the con- 
troversy." 

The interest and claim of Vemon Harrison Hartley, the alleged 
minor heir, is set forth in the pétition, and the motion to remand ap- 
plies to him as well as to the nonresident heirs ; but he being dead, and 
there being no revival of the former proceedings as to him, this court 
cannot détermine any question concerning his rights. But Inasmuch 
as the state court has taken jurisdiction of the pétition of Mrs. Smith, 
and is proceeding to détermine the nature of the property, — whether 
separate or community, — and the interests of the respective parties 
in the distribution thereof, it is deemed advisable to dispose of the 
motion, in so far as it relates to the contest betweén Mrs. Smith and 
the nonresident heirs. In considering the question whether the pe- 
titioner is entitled to hâve the proceedings herein remanded to the 
state court, or whether respondents are entitled to hâve the issues 
tried in this court, it is deemed proper to refer to certain facts and 
Bome gênerai principles of law which should be constantly kept in 
mind in determining questions of this character. The administrator 
of the estate of M. D. Foley, deceased, is a party respondent. He 
is an oflBcer of the state court. As such officer, he is lawfully in 
the possession of the property of the estate. His possession thereof 
is virtually the possession of the state court. Naturally, the juris- 
dictlon of that court has attached to the assets of the estate. They 
are in gremio legis. The law of the state in relation to the rights 
of ail parties having any claims or demands against, or interest in 
the property of, an estate, will always be observed in the national 
courts. The property of the estate is not, during the progress of 
administration, subject to seizure or sale. The national courts can- 
not enforce any judgment or exécute any decree against the estâtes 
of deceased persons, in the regular course of administration in the 
state courts, contrary to the law of the state upon the subject. It 
will readily be seen that the administrator or executor of an estate 
could not perform his duty under the }aw if the property placed in 
his charge could be taken away from him, and appropriated to the 
payment of one or more claims against the estate, to the injury of 
ail others. Thèse propositions hâve been frequently announced, fol- 
lowed, and, so far as this court is advised, always sustained, by the 
national courts. Vaughan v. Northup, 15 Pet. 1, 6; Williams v. 
Benedict, 8 How. 107, 112; Peale v. Phipps, 14 How. 368, 374; Bank 
v. Horn, 17 How. 157; Pulliam v. Osborne, Id. 471; Yonley v. 
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Lavender, 21 Wall. 276, 280; Heidritter v. Oil-Oloth CJo., 112 U. 
S. 294, 304, 5 Sup. Ot 135; Walker v. Brown, 11 C. 0. A, 135, 63 
Ped. 204, 212. It is a rule of gênerai application in the United 
States courts that, where property is in the actual possession of 
one court of comjpetent jurisdiction, such possession cannot be dis- 
turbed by process ont of another court. Hagan v. Lucas, 10 Pet. 
400; Peck v. Jenness, 7 How. 612, 625; Taylor v. Carryl, 20 How. 
583; Freeman v. Howe, 24 How. 450; Ellis v. Davis, 109 U. S. 485, 
498, 3 Sup. Ot. 327; Krippendorf v. Hyde, 110 U. S. 276, 4 Sup. Ot. 
27; Oovell v. Heyman, 111 U. S. 176, 4 Sup. Ot. 355; Borer t. Ohap- 
man, 119 U. S. 587, 600, 7 Sup. Ot. 342; In re Tyler, 149 U. S. 164, 
181, 13 Sup. et. 785; Byers v. McAuley, 149 XJ. S. 608, 614, 13 Sup. 
et. 906; In re Chetwood, 165 U. S. 443, 457, 17 Sup. Ot. 385; Bail 
V. Tompkins, 41 Fed. 486, 490; Compton v. Jesup, 15 0. 0. A. 397, 
68 Fed. 263, 279; Foley v. Hartley, 72 Fed. 570, 573; Gamble v. 
City of San Diego, 79 Fed. 487, 500. It follows from the views ex- 
pressed in the foregoing authorities that the national courts hâve 
no jurisdiction in ordinary probate matters in the settlement of the 
estâtes of deceased persons. They cannot appoint administrators 
or executors, nor regulate the proceedings provided by the laws of 
the state for the discharge of the duties of their trust. They can- 
not probate a will. Thèse and other matters that need not be fur- 
ther mentioned belong exclusively to the jurisdiction of the state 
courts that are invested with authority to act in the settlement of 
the estâtes of deceased persons. In re Cilley, 58 Fed. 977; In re 
Foley, 76 Fed. 390, 394; Armstrong v. Lear, 12 Wheat. 169; Fou- 
vergne v. City of New Orléans, 18 How. 470. But, in the regular 
course of the administration of an estate, nonresidents may hâve the 
right to institute an independent action in the national courts to 
establish a claim or demand against the estate, or to bave such mat- 
ter adjudicated upon, if the requisite citizenship exists, by a re- 
movalfrom the state court, if there controverted. As was said in 
Hess v. Reynolds, 113 U. S. 73, 77, 5 Sup. Ot. 377, 378: 

"It may be convenlent that ail debts to be pald out of the assets of the de- 
ceased man's estate shall be establlshed In the court to which the law of the 
domicile has eonflded the gênerai administration of thèse assets. And the 
courts of the United States wIU pay respect to this prlnciple, In the exécution 
of the process enforclng their judgments of thèse assets, so far afi the demands 
of justice require. But nelther the prineiple of convenience, nor the statute 
of a state, can deprive them of jurisdiction to hear and détermine a controversy 
between eitizens of différent states, when such a controversy Is distlnctly pre- 
sented, because the judgment may afCect the administration or distribution in 
another forum of the assets of the decedent's estate. The controverted question 
of debt or no debt is one which, if the représentative of the décèdent is a citi- 
zen of a state différent from that of the other party, the party properly sltuated 
has a right, glven by the constitution of the United States, to hâve trled orig- 
Inally, or by removal in a court of the United States, vehich cannot be defeated 
by state statutes enacted for the more convenlent settlement of estâtes of de- 
cedents." 

See Payne v. Hook, 7 Wall. 425; Yonley v. Lavender, 21 Wall, 
276; Borer v. Chapman, 119 U. S. 587, 7 Sup. Ot. 342; Clark v. 
Bever, 139 U. S. 96, 103, 11 Sup. Ot. 468; Byers v. McAuley, 149 
U. S. 608, 620, 13 Sup. Çt. 906; Wickham v. Hull, 60 Fed. 326, 330; 
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Walker v. Brown, 11 C. C. A. 135, 68 Fed. 204, 211; In re Folej, 
76 Fed. 390, 393. A nonresident créditer of the estate may also, 
under certain conditions, maintain a suit in equity, for fraud, to 
set aside a sale of real estate made under authority of the probate 
court. Johnson v. Waters, 111 U. S. 640, 4 Sup. Ct. 619; Arrow- 
smith V. Gleason, 129 U, S. 87, 9 Sup. Ct. 237. In Byers v. McAuley 
the court said: 

"The fédéral court erred In taklng any action or maklng any deeree looklng 
to the mère administration of the estate, or in attempting to adjudicate the 
rights of dtlzens of the state as between themselves. The state court had pro- 
ceeded so far as the administration of the estate carrles It forward to the time 
■when distribution may be had. In other words, the debts of the estate had 
been pald, and the estate was ready for distribution, but no adjudication had 
been made, as to the dlstributees; and in that exigency the circuit court might 
entertain jurisdlction in favor of ail citizens of other states, to détermine and 
award thelr shares in the estate. Further than that it was not at llberty to go." 

The question, and the sole question, to be determined upon the 
amended pétition, arises under the provisions of the statute of this 
state, as to Tvhetlier the property of the deceased is separate or com- 
munity property. The state court has exclusive jurisdiction to dé- 
termine that question. The question which is presented upon the 
amended pétition is entirely différent in its character from any of 
the cases which authorize the fédéral courts to take jurisdiction, 
either by the commencement of an independent suit, or by the re- 
moval of a cause regularly pending in the state court. The case is 
in many essential particulars dissimilar from the facts as present- 
ed in Foley v. Hartley, 72 Fed. 571, and In re Foley, 76 Fed. 390. 
There the only issue in dispute was "whether or not M. D. Foley, 
in his lifetime, in writing, acknowledged Vernon Harrison Hartley 
to be his son, in the présence of a compétent witness." That ques- 
tion may be involved in the présent controversy. But the parties in 
the présent proceeding, upon the amended pétition for distribution, 
are différent, and additional issues are raised. Mrs. Foley was not a 
party in the former case. It was there admitted that she was en- 
titled, as against the nonresident heirs and the minor heir, to one- 
half of the estate of M. D. Foley, deceased. The contest was solely 
between the nonresident heirs and the minor heir, as to which was 
entitled to the other half of the estate. Mrs.- Foley, after her mar- 
riage, and by her amended pétition, has presented an entirely dif- 
férent question. She claims that a part of the estate is community 
property, She therefore has an interest therein adverse to the non- 
resident heirs, and adverse to the minor heir. Proceedings in the pro- 
bate court to détermine the question whether the property of a de- 
ceased person is separate or community property cannpt be said to 
be a "suit of a civil nature at law or in equity," within the meaning 
of the removal act of 1887-88. In the détermination of the ques- 
tion as to the character of the property, there cannot, in the nature 
of things, be any separable controversy. Ail persons claiming any 
right to share in the distribution of the property are equally inter- 
ested in the proceedings. Their rights must be measured and de- 
termined by the same rule. It cannot be held that the nonresidents 
would be entitled to hâve that question, as to them, determined in 
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the fédéral court, while other claimants, who are résidents of the 
State, would be compelled to try the same issue, as between them- 
selves, in the probate court of the state. Courts hâve never recog- 
nized any such a divided jurisdiction. It certainly will not be claimed 
that, as to the honresident heirs, no portion of the property is ex- 
empt from distribution, but, as to the résident heirs, some portion 
of it is. "To entitle a défendant to a removal on account of the sep- 
arability of the controversy from the rest of the case, there must 
exist a separate cause of action, on which a separate suit could be 
brought, and complète relief afEorded, distinct from the rest of the 
case, and of which ail the parties on one side are citizens of différ- 
ent States from ail the parties on the other. The case must be sep- 
arable into parts, so that in one of the parts a controversy will be 
presented wholly between citizens of différent states, which can be 
fuUy determined without the oresence of the other parties to the 
suit." 2 Fost. Fed. Prac. § 384, and authorities there cited. But 
it is claimed that the proceedings in the matter of the estate of 
M. D. Foley, deceasèd, were removed to this court in 1895, and that 
the whole matter as to the respective rights of the parties to share 
in the distribution is therefore not within the jurisdiction of the state 
court, and that the amended pétition should hâve been flled in this 
court. The ànswer to this claim will be found in the opinion of 
this court in Ke Foley, 76 Fed. 392-395, and need not be repeated. 
This court has no jurisdiction in respect to the gênerai administra- 
tion of an estate. Let an order be entered remanding the proceed- 
ings upon the amended pétition to the state court. 



BENNER V. HAYB8. 
(Circuit Court of Appeals, Seventh Circuit June 19. 1807.) 

No. 857. 

ArPEAir—DiSMissAL— Collusion. 

An appeal will be dlsmlssed when It appëars that the parties hâve settled 
thelr différences, and that the further prosecutlon of the appeal Is col- 
luslve. 

Appeal from the Circuit Court of the United States for the South- 
ern Division of the Northern District of Illinois. 

This waa a suit in equity by Lorenzo D. Benner againat Eugenio' 
EL Hayes for alleged infringement of letters patent No. 232,137, 
granted September 14, 1880, to Tyler C. Lord, for improvements in 
check-rowing attachment for corn planters. The circuit court dis- 
missed the bill, holding that, if complainant's device was patentable 
at ail, tlie patent must be limited to the mechanical arrangement by 
which the rope or cable is permitted, on the removal of obstacles, 
to straighten itself, and that, so construed, it was not infringed by 
défendant. From this decree the oûmplainajit appealed. 

Taylor E. Brown, for appellant 
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Before WOODS, JENKTNS, and SHOWALTEE, Circuit Judges. 

PEK OUEIAM. It is apparent that there is no longer a real con- 
troTersy between the parties to this suit, their différences having 
been adjusted, and that the prosecution of the appeal is coUusive. 
The appeal is therefore dlsmissed. 



WBBB V. PHILLIPS et al. 
(Circuit Court, of Appeals, Slxth Circuit. May 24, 1897.) 

L Dbbds— SuFFiciKNOY op Desckiption. 

As part of his ehain of title to a certain tract of land, plalntiff offered 
In évidence a deed by which one D. conveyed to one B. ail his "interest in 
a tract of land in the county of E., Kentuelsy, patented In the name of C," 
and warranted the title "agalnst ail persons * * * except so far as 
he may hâve heretofore sold"; also another deed, by whlch B. conveyed 
to one M. "ail the lands in C.'s survey allotted to hlm In the division, 
• • • except what has heretofore been sold by him or those under 
whom he clalms." It appeared that D., before his sale to B., had made 
sales to sundiy persons; that, in a partition of the 0. survey, the lands 
so sold by D. were not deflnitely marked in allotting to B. his portion as 
grantee of D.'s interest; and that M., in subdlviding the land, after he 
acquired B.'s title, into parcels of which one was conveyed to plalntiff's 
predecessor, failed to dlstinguish the lands which had been sold out of the 
share orlglnally of S. Held, that thèse deeds were Inoperatlve to convey 
any particular land, and accordlngly were Insufficient to show title In 
plalntiff, and they could not be alded by attempts to loeate the lands con- 
veyed by D., where the calls of the descriptions thereof could only be 
located by probabilitles. 
S. Replevin of Timbeb— Pboof of Title to Lands. 

Though proof of actual possession of land will mai^e a prima facle case 
of title and right, as against any but the true owner or one Connecting his 
title wlth him, sufflclent to support replevin for timber severed from the 
land, proof of a short possession, at a remote tlme, by the plalntiff or bis 
predecessor in title, is insufllcient for that purpose. 
8. 8amb— Damages fob Détention— Interest. 

In an action of replevin, the Jury may be Instructed to render a verdict 
for Interest on the value of the goods from the date of the taking, as 
damages for détention, or simply to flx the date of the talîing, and judg- 
ment may then be entered for the Interest computed from that date. 

In Error to the Circuit Court of the United States for the District 
of Kentucky. 

• This was an action of replevin, begun by William F. Webb, the plalntiff In 
error, to recover the possession of a large number of logs lying in and about 
the mouth of Contrary creek, a stream running into the Kentucky river. The 
suit was begun by pétition according to the practice In the courts of Kentucky, 
wherein the plalntiff alleged that he was the owner and entltled to the pos- 
session of ■ the sald logs, and that défendants had possession thereof, and 
wrongfully detalned the same. The défendants were Thomas J. Phillips aod 
D. S. Harris, who appeared, and, for answer or plea, first denled that the 
plalntiff, William F. Webb, was the owner or entltled to the possession of 
the logs sued for In the action, and, second, asserted that the défendant D. 
S. Harris was the true and lawful owner of ail the logs described in plain- 
tlffs pétition. At the conclusion of plalntiff's testimony, the court, upon mo- 
tion of défendants, Instructed the jury to flnd for the défendants, and assessed 
the value of the property taken by the plalntiff from the possession of the 
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défendants at the sum of $2,460, as of December 15, 1892. It was thereupon 
adjudged by the court that the défendants recover of the plaintiff the logs 
In the pétition mentioned, or, if net to l>e had, "$2,460.00, and that said défend- 
ants recover Interest on said sum from December 15, 1892, at the rate of six 
per cent, per annum until paid, and also t(heir costs herein expended." 

The plaintifC in error has assigned as error — First, that the court erred In 
Instructlng the jury peremptorily to find for the défendants; and, second, 
that It was error In the court to render Judgment for interest on the sum as- 
sessed as the value of the logs taken by taie plaintifl from the possession of 
the défendants from December 15, 1892. Other errors are assigned, but in 
substance they are embraeed by the first error mentioned. The évidence sub- 
mitted by the plaintifC below tended to show that the logs in suit had been 
eut from a tract of some 3,000 acres lying In Lea county, Ky., and claimëd by. 
plaintiff under a deed from Augusta Kuchenmeister, made in 1888. For the 
purpose of showing title to the logs, plaintiff undertook to show title to the 
land from which they had been severed wlthout bis llcense. For thls pur- 
pose he flrst Introduced a patent from the commonweaith of Virginia, dated 
January 4, 1786, to John Carnan, for a body of land described as containing 
29,000 acres, which included the lands claimed by plaintifC. For the purpose 
of Connecting himself with thls patent, he introduced and read a number of 
intermediate conveyances, as foUows: (2) Deed from John Carnan to Thomas 
Flahaven, dated lOth May, 1793. (3) Deed, William Oowland to Thomas 
Ohampney, 12th June, 1798. (4) Deed, Kdchard Champney to Thomas Duck- 
ham, 15th February, 1817. (6) Deed, Thomas Duckham to Daniel Bieck, 
17th July, 1838. (6) Deed, Daniel Breck to N. 0. Morse, 13lh September, 1865. 
(7) Deed, N. 0. Morse to August Kuchenmeister, 23d November, 18T5. (8) 
Deed, N. O. Morse to August Kuchenmeister, 16th December, 1875. (9) Deed, 
A. Kuchenmeister to Peter Romeister, 12th April, 1876. (10) Deed, A. 
Kuchenmeister to Peter Komeister, 12th April, 1876. (11) Deed, Peter Ro- 
meister to Augusta Kuchenmeister, ISth April, 1876. (12) Deed, Peter Ro- 
meister to Auguste Kuehenmeister, 13th April, 1876. (13) Deed, Augusta 
Kuchenmeister to William F. Webb, the plaintifC, July 13, 1888. For the pur- 
pose of showing possession by the plaintifC of the land from which the logs 
in question had been taken, there was ofCered in proof a lease from N. C. 
Morse, conveyee under the deed from Daniel Breck, aforesaid, to one John 
Warner, dated January 26, 1872. To show that said Warner had taken pos- 
session under this lease, the plaintiff's wltness, W. L. Hurst, testified that 
he was a lawyer and the agent of N. O. Morse, and that he visited the lands 
In question for the purpose of looklng after trespassers in January, 1872. 
When on or In the vicinity of the lands, the witness says he heard that one 
John Warner was preparing to build a house, and go in possessiion within the 
boundarles ot the lands claimed by Morse. The witness, as to this lease, said: 
"When I heard Warner was about to build a house, and was cuttlng a lot 
of timber, I advlsed hlm not to do that, that Morse owned the land, and that 
he mnst take a lease under Morse, aad he readily agreed to do so." At that 
time the witness says Warner was not living on the land; that there was no 
cabin there; that he learned that he had eut some timber, and was preparing 
to put up a house. This lease was for 100 acres of land on the waters of 
Oontrary creek, at a place known as the "Maple Slashes," and was within 
the exterlor Unes of the deed from Augusta Kuchenmeister to Webb, the 
plaintiff, in considération of which lease, said Warner was permitted to clear, 
use, and occupy 100 acres of land, and to range his stock over the remainder, 
and agreed to hold possession for said Morse and his vendees of ail the other 
lands of said survey, "in conjunction with any other tenants of said Morse 
in said survey." The vdtness continues, speaking of the time after he had 
made this lease to John Warner: "After that, I don't know how long, but 
may be the next fall (t don't know that I learned it then) I learned that the 
old man had gotten ont, and tJiat Aaron [Warner] had taken possession." 
As to the exact time when he learned that Aaron Warner had taken posses- 
sion of the place clear ed by John Warner, he says: "I did not learn that 
for some time. I don't think I learned it that fall. I know that Aaron had 
gotten In there. When I gave the old man the lease, I thought the thing was 
ail rlght" It appears that this Aaron Warner was the son of John Warner, 
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1» wbom.tlie lease had been fluicle. It further appears from plalntiff's proof 
tliat Aaron's possession was adiérse, but wlaether for hlmseïf or some other 
clalmaût of ttiis title doea not appear, though It does appear that the witness 
Hurst, as attorney for N. C. Morse, afterwards Instituted an action to oust 
Mm from the possession, which action was unsuccessful, the wltness Hurst 
saying that "Aàron Warner proved that he had been In possession for more 
than two years, whlch fact werated to defeat the suit." From the évidence 
of plalntlfC It is not clear whether any appeal was taken from the Judgment 
of the justice of the peace before whom the suit agalnst Aaron Wainer was 
brought or rtot, but, if an appeal was taken to a hlgher court, It does ap- 
pear that Âaron Warner was successful In his défense, and remalned In pos- 
session, holding adversely to the title of sald Morse. There was évidence aa 
to certain other leases made by sald Morse to parcels of the lands clalmed by 
hlm, but thèse were ihefCectlve to show any actuaJ. possession wlthln the 
boundaries of the tract of land clalmed by Webb; either becàuse there was a 
total f allure to show that the parcels so leased were within the boundaries 
clalmed by hlm, or that any possession had ever been taken thereunder by the 
lessees. 

J. O'Hara, for plaintifl in error. 

Wm. W. Sudduth, for defepdants in error. 

Before TAFT and LURTON, Circuit Judges, and HAMMOND, J. 

LUETON, Circuit Judge, after stating the facts as above, deliv- 
ered the opinion of the court. 

To entitle the plaintiff to recover the logs in question from the 
défendants, it was essential for him to show either a gênerai prop- 
erty, or a right to their possession. PlaintifE sought to show title 
and right ôf possession by évidence of title to the lands from which 
they had been severed by défendants without his consent. While 
the timber stood on the land, it was part of the realty. When sev- 
ered, its character was changed, for it became personalty; but the 
title was not changed if the severance was wrongful, for it contin- 
ued to be the property of the owner of the land, and could be taken 
by him from any one who had thus acquired possession. Schulen- 
berg V. Harriman, 21 Wall. 44-64. 

Plaintiff's proof failed to show a connected légal title to the land 
from which thèse saw logs had been severed. Without considering 
a number of objections which were made to his chain of title, it 
is sufflcient for the purposes of this case to say that the deed from 
Daniel Breck to N. 0. Morse, made September 13, 1865, was in- 
operative as a conveyance of any particular land. Breck's immé- 
diate grantor was Thomas Duckham, who, by deed of July 17, 1838, 
conveyed to Daniel Breck "ail of said Duckham's interest in a tract 
of land in the county of Estill, Kentucky, patented in the name of 
John Carnan, containing 29,000 acres," and warranted the title 
"against ail persons claiming by, through, or under him, except so 
far as he may bave heretofore sold by written contract." There was 
no other or further description of the interest intended to be con- 
veyed. It appears that there were many persons claiming inter- 
ests under this Carnan patent, — some by virtue of conveyances from 
Flahaven, to whom Carnan had conveyed a part of the lands, and 
others under agreements or contracts with Duckham or his vendors. 
t'ov the purpose of ascertaining thèse interests and partitioning the 
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land embraced within the Caman patent, a suit in equity was in- 
stituted by Duckham against one Fishal and others. In 1852 an 
order was entered appointing commissioners to surrey the entire John 
Caman patent, and avide it among the heirs of one Haggins, and the 
heirs of one Beatty, and Daniel Breck, who, pending the suit, had taken 
a conveyance f rom Duckham of bis interest in the John Carnan 
tract of land, and who had intervened and become a party to the said 
suit. The said commissioners reported a plan of division between 
the parties thus interested in the said land, which report was con- 
flrmed August, 1853, and the parties interested ordered to release 
to one anothçr the tracts allotted them. No deeds appear to hâve been 
executed according to the directions of this decree. September 13, 
1865, Daniel Breck conveyed to N. C. Morse "ail the lands in John 
Carnan's survey and patent of 29,823 acres allotted to him in the 
division between him and Haggins' heirs and Samuel Beatty," etc., 
"except what has heretofore been sold by him or by those under whom 
he claims, and excepting also the claim of any one whose actual ad- 
verse possession has been so long as to bar a right of entry." This 
fs the only description of the lands intended to be conveyed by the 
deed to said Morse. In the decree of partition, before mentioned, 
there occurred the following paragraph: 

"But It Is allégea that Duckham has sold and conveyed portions of said 
tracts, before or since he conveyecl one moiety of the 23,000 to James Hag- 
gins, so that Haggins' heirs wUl not hâve thelr moiety unless ail such sales 
be allotted to Breck, as assignée of Duckham. To enable the court to dé- 
cide on this part of the case, the surveyor and commissioners are dlrected to 
ascertaln {ind lay off In quantlties and value, as near as may be, charglng to 
Breck any land sold by Duckham before hls deed to Breck and to Haggins' 
heirs ail the land sold by the ancestors or themselves, and make a division, 
so as to glve each party thelr equal moiety, notlng upon thelr plat and In thelr 
report the tract or tracts sold, when and to whom sold, as nearly as they ean 
ascertaln." 

The Burveyor and commissioners did not ascertain and lay oft the 
lands therétofore conveyed by Duckham, though there appear in the 
record flled in this cause of the proceedings in the case of Duckham 
against Fishal and others no less than 12 deeds made by Duckham 
prior to his conveyance to Breck, of lands lying within the gênerai 
boundaries of that portion of the Carnan grant claimed by him. For 
purposes of partition, the commissioners and surveyor appointed under 
the said decree divided the lands into a number of large tracts, num- 
bered from 1 to 8, inclusive. Lots Nos. 4, 5, and 6, according to this 
plan of division, were allotted to Daniel Breck. Touching so much 
of the decree as directed that the sales made by Duckham or others 
sbould be surveyed and laid off on the plan of said division, the com- 
missioners reported as foUows: 

"The parties, on account of trouble and expense, superseded the necesslty by 
consent of runnlng and marklng the long Unes, and agreed that the division 
mlght be made on paper. They were unwilling that the sales made by Duck- 
ham and others should be surveyed and laid down on account of trouble and 
expense, but, from what the commissioners hâve leamed, the principal portion 
of the land sold by Duckham are located in the lots assigned to Breck. The 
division was made, as near as mlght be, wlth the object that the Breck lots 
mlght be Incimibered wlth the Duckham sales. Robt Wlckllffe, Esq., for 
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Hagglns' heirs, and Hon. Daniel Breck for hlmself In person, consented, and 
dtrected the division In part to be made on paper." 

No évidence was offered by the plaintifE to show the location of the 
laods theretofore conveyed by Duckham, nor was there any proof 
offered to show that the timber eut by the défendants had not been 
taken from the lands excluded from those set ofE to Breck as afore- 
suid. After Morse acquired Breck's title, he caused the land claimed 
by him to be subdivided into a large number of lots, most of which 
contained 100 acres each. Of thèse lots, Morse conveyed to August 
Kuchenmeister, through whom Webb holds, lots Nos. 20 to 45, in- 
clusive, each containing or purporting to contain 100 acres, and 
three smaller parcels, one of 15 acres, one of 13, and one of 10 acres, 
the whole including 2,438 acres, and being but a part of that set ofiE 
to Breck by the decree of partition in the suit heretof ore mentioned. 
No notice appears to hâve been taken of the fact in making this sub- 
division that within the gênerai boundaries of the land conveyed by 
Breck to Morse were included no less than 12 parcels theretofore con- 
veyed by Duckham, Breck's predecessor in title, to other persons, 
and that the deed under which Morse claimed title excluded ail such 
prior conveyances from the land conveyed by Breck to him. To 
what extent thèse excluded tracts or parcels were included within 
the lots conveyed by Morse to Kuchenmeister, and ultimately by 
Kuchenmeister's vendee to t^e plaintiff, was not shown. It is true 
that 12 deeds made by Duckham to varions parties prior to bis sale 
to Breck were included in the record of the partition suit put in 
évidence by plaintiff; but no évidence was offered to show the loca- 
tion of those parcels. Counsel for the plaintiff in error hâve en- 
deavored to locate thèse excluded lands by aid of the calls in the 
report of partition and the calls of the several deeds, and thus show 
that none of them are within the tract of land claimed by Webb, 
from which thèse logs were eut. This, in our judgment, is utferly 
inadmissible, in view of the character of the calls and gênerai de- 
scription of the excluded parcels, anc} cannot be regarded as a sub- 
stitute for a survey and deflnite proof. To illustrate the impossi- 
bility of establishing plaintiff's title by this method of locating ex- 
cluded parcels, it is only necessary to set out the boundaries of one 
of thèse Duckham deeds, being that from Duckham to John Akers, 
dated October 17, 1835. The description in that deed is as follows: 

"• • • A certain tract or parcel of land, part of a survey of twenty-nine 
thousand acres patented to John Can^, lying and being In the county of 
BJstlJl and state of Kentucky, afd and bounded as follows [to wlt]: Begln- 
nlng at the first faUs of Contrary creek from the thicket where the eut out 
road passes; thence, up a small branch nigh the sald falls, to a poplar tree, 
where there is three out of one root at Mlller's old trace; thence, wlth the sald 
trac^, to the thleket; thence, crosslng the road, and down the path between 
the two creeks opposite Barker's Rock house, to a stake; thence a stralght 
line across to the path that leads to the Rock Shole; thence, up the path, to 
the place of beginning. • * *" 

The counsel for plaintiff in error frankly admit the diflBculty of 
locating a tract whose area is not given, upon a record which con- 
tains no légal évidence as to the locality of the "first falls of Con- 
trary creek," or "the thicket where the eut road passes through," 
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or "of Miller's old trace," or "the Eock Shole," or the "poplar tree 
where there is three out of one root," but hâve advanced a theory 
based on what they call the "probabilities," which, however plausi- 
ble, cannot be accepted as a basia for supporting a title. It may be 
that each of thèse excluded parts can be identiâed by proof, and the 
deed made certain as a conveyance of land; but upon this record 
no such identification of the lands excluded from those included in 
the deed can be made, and the deed must therefore be treated as in- 
sufQcient évidence of title. Plaintiff should hâve gone further, and 
shown by proof that the land covered by his deed did not include 
the excluded lands. The burden of doing this was upon him, and 
he has not discharged it. It was essential that plaintifE should show 
that the trespass committed by défendants in entering upon lands 
claimed by him was within the limits of land conveyed to him, and 
this he could only do by showing that thèse logs were not eut with- 
in one or other of the tracts of land excluded from the conveyance 
under which, through subséquent deeds, he now claims. This is not 
an open question in the land law of the state of Kentucky. Dem- 
bitz, Land. Tit. 40, 41,- Madison v. Owens, Litt. Sel. Cas. 281; Taylor 
V. Taylor, 3 A. K. Marsh. 20; Guthrie v. Lewis, 1 T. B. Mon. 142; 
Hawkins v. Barney's Lessee, 5 Pet 457; Land-Grant Co. v, Dawson, 
151 U. S. 603, 14 Sup. et. 458. 

There was évidence that N. O. Morse, one of plaintifFs predeces- 
sors in the title, took possession of the land conveyed to him by 
Breck through one John Warner, who entered under a lease exe- 
cuted in 1872. The évidence of an actual possession by John War- 
ner under this lease is most doubtful. That he accepted the lease 
was proven. But that he ever took actual possession is not shown, 
save in the most equivocal way. But, assuming that he did take 
possession, he stayed in possessioin at most but a few months. In 
some way, the clearing which John Warner made or started to make, 
and the cabin he began to construct, were taken possession of by 
one Aaron Warner, a son of John. It is also clear that Aaron was 
holding for himself, or some one other than Morse, for he is shown 
to hâve remained in possession more than two years, and at the end 
of that time to bave successfully resisted an action by Morse to dîs- 
possess him. Thus, whatever possession Morse or any of plaintifPs 
predecessors in title may hâve had lasted less than a year, and ter- 
minated more than twenty years before this suit was brought. EVom 
the time John Warner abandoned the possession, the lands claimed 
by plaintifl hâve been vacant and unoccupied, except in so far as 
occupied and claimed by Aaron Warner in hostility to the title Webb 
claims. There was therefore no actual possession by plaintiff at the 
time défendants entered and severed the logs in question from the 
soil. 

Proof of actual possession of land will make a prima facie case 
of title and right as against any but the true owner or one Connect- 
ing his title with him. Upon such évidence, a prima facie case of 
right to the dominion and possession of timber severed from the land 
by a mère wrongdoer would support an action of replevin. Such 
évidence at the common law and under the law of Kentucky wouM 
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support ejectment against one not showing a better title. Allen 
T. Rivington, 2 Saund. 111; Jackson v. Hazen, 2 Johns. 23; Smith 
V. Lorillard, 10 Johns. 338-355; Steele's Heirs v. Logan, 3 A. K. 
Marsh. 394; Campbell v. Roberts, Id, 623; Fowke v. Darnall, 5 Litt 
319; Bower v. Higbee, 9 Mo. 259; Harlan v. Harlan, 15 Pa. St. 507; 
Powell T. Smith, 2 Watts, 127. But mère évidence that at a remote 
time the plaintiff or one under whom he claims had had a short pos- 
session is insufQcient tO sustain ejectment, under the well-settled law 
of Kéntucky. 

In the case of Sowder v. McMillan's Heirs, 4 Dana, 456, it was 
determined that the priority of possession which will enable a plain- 
tiff to recover in ejectment is a possession continuing at the time of 
the entry by the défendant or those under whom he claims. It is 
the fact that. the entry of the défendant ousted the plaintiff from 
possession which justifies the maintenance of ejectment on the prima 
fade case arising from mère proof of possession. It is tlierefore 
clear that a possession which was abandoned more than 20 years 
before the entry of défendants will not raise a prima facie case of 
righ^, unless it was continued long enough to give title under the 
statutes of limitation in force. Of tb.is there was no prêteuse. Plain- 
tiff failed to show constructive possession by proof of title, and he 
failed to show actual possession which might hâve been suflBcient 
against such intruders as we must assume défendants to hâve been 
où tliîs record. There wàs therefore no error in directing a verdict 
for the défendants, as no other resuit could hâve been legally reached 
on the évidence submitted by plaintiff. 

There was no error in enterlng judgment for the défendants on 
the verdict for the value of the saw logs, with interest from the date 
they were taken out of the possession of défendants. The Kéntucky 
Code prOvides as follows: " 

"In an action for the possession of spécifie personal property the plaintiff 
may hâve Judgment for Its dellvery, if It can be had; and, if not, for its value 
and for damages for its détention. If the property has been dellvered to the 
plaintiff, : and' the défendant claim a return thereof , judgment for the défendant 
for the return of the property, or its value if a return can not be had, and dam- 
ages for the taklng and withholding of the property." Carroll's Code, § 388. 

The jury were instructed, in substance, to find the value of the 
property taken from the défendants' possession as of December 15, 
1892, that being the date when taken, and that they could add to 
this interest for détention, at not exceeding 6 per cent, per annum, 
or that, if they simply flxed the date when taken and value on that 
date, interest from that date would follow as matter of law. The 
jury did return that they found for the défendants, "and assess the 
value of the property at $2,460.00, as of December 15, 1892." It 
was not error to instruct the jury to find interest upon the value of 
property thus wrongfuUy taken from défendants' possession as dam- 
ages for détention; nor was it error to render judgment upon such 
a verdict for the value thus assessed with interest from that date. 
There is no direct authority in the décisions of the Kéntucky court, 
but, under like statutes, interest has been held to attach from the 
date of the taking, as damages for the détention. Cobbey, Repl. §§ 
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S80, 877, 888; Ice Co. v. Webster, 125 U. S. 426, 8 Sup. Ct. 947; 
Kelly V. McKibben, 54 Cal. 192; Hurd t. Gallaher, U lowa, 3Ô4 
Judgment afflrmeâ. 
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(CSrcnlt Court of Appeals, Seventh Circuit June 12, 1807.) 

No. 802. 

L BBeEivBRs' Cbktificatbs— ExTEKT OF LiEN'— Telbgraph Wires. 

The B. Telegraph Go., being in possession of a telegrapb line conslsting 
of four wires strung on pôles, contracted with one V. to string six addl- 
tlonal wires, which were fumlshed by the telegraph company. About the 
tlme when thls work was completed, the telegraph company was placed 
in the bands of receivers in a suit in a New York court V. thereupon discon- 
nected the' wires strung by him, at one end of the line, and grounded the 
ends, so that they could not be used. By an order of the New York court 
the receivers were authorlzed to issue receivers' certificates, which should 
be a flrst lien on ail. the llnes of telegraph of the company and to secure 
the same by a mortgage. The receivers thereupon made such mortgage, 
covering ail the property of the company, real and Personal, and Issued the 
certificates. Thereafter, by a decree of the United States circuit court In 
Indlana, where the wlres had been strung by V., in a suit In whlch the 
Bame receivers of the B. Telegraph Co. had been appointed, the making 
of the mortgage and issue of the certificates were ratified and approved. 
V. was a party to the suit in Indiana, but made no objection to the order 
for the issue of the certificates, and asserted no claim to the wires, which 
were sold to a third party under foreelosure of the lien of the receivers' cer- 
tificates. Subsequently V. claimed to hâve the wires sold for the payment 
of his claim as being stiU in the possession of the court, and not having 
been covered by the lien of the certificates. Held, that no such claim could 
be malntalned, either upon the ground that the sir wlres strung by V. were 
not Unes of telegraph, because of the grounding of the ends of the wires, 
or upon the ground that V. was at the time in possession of the wires; his 
possession being merely that of an employé of the telegraph company. 

t. APPEAL— JOINDER OF PARTIES. 

An appeal may be prosecuted by one party to the record, as agalnst an- 
other, wlthout jolning other parties who are in no way interested in or 
afCected by the controversy between the appellant and appellee. 

Appeal from the drcnit Court of the United States for the District 
of Indiana. 

Otto Gresham, for appellant. 
Addison C. Harris, for appellee. 

Before JENKmS and SHOWALTEB, Circuit Judges. 

8H0WALTER, Circuit Judge. On the 4th day of October, 1884, 
the Bankers' & Merchants' Telegraph Company of Indiana, a corpora- 
tion created under the laws of that state, exhibited its bill in the cir- 
cuit court of the United States for the district of Indiana against 
the Bankers' & Merchants' Telegraph Company of New York, a cor- 
poration organized under the laws of the state of New York, where- 
in it averred that the New York company was a principal or parent 
corporation, "with auxiliary or subordinate corporations, under the 
same name, for local conrenience and requirements, in the states of 
80 F.— 61 
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Massachusetts, Connecticut, New Jersey, Pennsylrania, Delaware, 
OMo, Indiana, Illinois, Michigan, Tennessee, Kentucliy, Texas, New 
Hampshire, and elsewliere, and likewise in Baltimore, in the state 
of Maryland, and in the District of Columbia." It waa further aver- 
red "that ail the said corporations so existent are separate and dis- 
tinct corporations of each of the states aforesaid, and are controlled 
and managed by, and whoUy identified with, the said Bankers' & 
Merchants' Telegraph Company of New York, with local organiza- 
tion, for purpose of convenience, in conformity with law; the capital 
stock of said corporations being largely in possession of the said 
principal, parent, or head corporation." The bill went on to allège, 
in substance, that the New York corporation had constructed and 
operated, as part of its telegraph system, the telegraph lines of the 
complainant in the state of Indiana; that, in the construction and 
management of thèse lines of complainant, the New York company 
had incurred debts to divers persons and corporations; "that the 
said debts, or portions thereof, are claimed to be in law and equity 
just obligations against the property of complainant," but that a 
large portion of the gênerai indebtedness of the New York company 
was not chargeable upon the property of the complainant, and that 
the New York company was whoUy insolvent; "that the value of 
your orator's property consists in its being kept together and intact, 
to be operated as a whole, without a break or division^ in connection 
with the property and lines of said Bankers' & Merchants' Tele- 
graph Company of New York, and under one head or management, 
and that, owing to the peculiar nature of the business, the manage- 
ment has to be centralized and managed accordingly; that, owing 
to the said intimate relations between your orator and the said Bank- 
ers' & Merchants' Telegraph Company of New York, and owing to 
its management, opération, and control of your orator's lines and 
property, the accounts and business thereof hâve been so blended 
together that it is impossible for your orator to state, it having 
no information with respect thereto, what proportion of said property 
is the property of your orator, and what proportion thereof is dis- 
tinctly the property of said Bankers' & Merchants' Telegraph Com- 
pany of New York;" that a suit had lately been commenced by one 
Austin G. Day, in the suprême court of the state of New York, where- 
in Richard 8. Newcombe and James G. Smith had been duly appoint- 
ed receivers of the said New York company, and ail its assets, prop- 
erty, and effects had become vested in said receivers. Among other 
things, it was prayed in the bill that said Newcombe and Smith be 
appointed receivers of the telegraph property of complainant and de- 
fendant in the state of Indiana; in other words, that the receiver- 
ship in New York be by the order of the court ertended so as to 
cover the property of the complainant and défendant in the state of 
Indiana. On the day of the flling of this bill, namely, the 4th of 
October, 1884, an order was made in said cause, whereby Newcombe 
and Smith were appointed receivers "of ail and singular the Unes, 
property, and assets, real, personal, or mixed, of the complainant, 
the said Bankers' & Merchants' Telegraph Company of Indiana, and 
pespondent, the said Bankers' & Merchants' Telegraph Company of 
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New York, with the usual powers and duties of receivers," etc., '^- 
cluding the power and authority to demand, sue for, coUect, receive, 
and take iuto their possession ail the goods, chattels, rights and 
crédits, moneys and effects, lands and tenements, of every kind and 
description, belonging to said complainant and respondent, or either 
of them, situated within the jurisdiction of this court, and manage 
and hold the same under the authority of this court." The usual 
provision for a bond and an injunction followed in the order. 

It may be assumed, from the showing of the record, that a corpora- 
tion called the Merchants' Telegraph Construction Company, or re- 
ceivers thereof acting in its behalf, had, prior to the time of the ap- 
pointaient of the receivers by the New York court, seized in some 
way for debt the Unes of the Bankers' & Merchants.' Telegraph Com- 
pany of New York, situated in Ohio. On the 3d day of November, 
1884, the following order was entered in the suprême court of New 
York in the case of Day against the Bankers' & Merchants' Telegraph 
Company of New York: 

"Upon the order herein, dated October SO, 1884, wherein John B. Ward, 
B)sq., was appolnted référée to take the testimony and proofs, and report 
thereon, wlth hls opinion, In the matter of the Merchants' Telegraph Construc- 
tion Company, upon readlng and filing sald order, the pétition of the receivers 
of the Bankers' & Merchants' Telegraph Company, upon which said order was 
granted, the referee's oath herein, the testimony and proofs taken before said 
référée, and hls report and opinion thereon, and due délibération having been 
had thereon, and It appearing satisfactorily to the court that It is for the best 
Interest of the Bankers' & Merchants' Telegraph Company, and those thereln 
Interested, that a rédemption of the lines mentioned in said report should be 
had at once, It Is, on motion of Joseph Fottreca, counsel for sald receivers, 
ordered: 

"(1) That the receivers of the Bankers' & Merchants' Telegraph Company 
be, and they are hereby, instructed to at once issue spécial receivers' certifleates, 
in an amount not exceeding one hundred and flfty thousand dollars, to be 
payable at sueh tlme as said receivers may think best, not exceeding two 
years from thelr date, and to be redeemable by sald receivers at any time 
wltWn sald period, to bear interest at the rate of six per cent, per annum, 
payable semiannually, and to contain such conditions as may be deemed nec- 
essary and requisite, sald Issue of said certifleates to be secured by a trust 
deed. In the nature of a first mortgage lien, for $150,000 on ail the lines of tele- 
graph at and between Freeport, in Ohlo, and Hammond, in Indiana, and at 
and between Pittsburg, In Pennsylvania, and Indianapolis, in Indiana, wlth 
a branch to Cincinnati, In Ohio, and to cover ail the intermediate points, and 
to be prlor as a rédemption debt to every other lien, claim, or incumbrance 
thereon. 

"(2) That of sald Issue of $150,000, an amount of $130,000 in said certifleates, 
80 secured, be dellvered to said Merchants' Telegraph Construction Company, 
or to such persons as it shall deslgnate, in full liquidation and payment of the 
Indebtedness of the Bankers' & Merchants' Telegraph Company to it, in relin- 
qulshment of the possession and substitution of the recelvershlp of sald con- 
struction Company. 

"(3) That the balance of said $150,000 In duplieate, to wlt, $20,000, to be ap- 
plled to the completlon of the Unes between Pittsburg and Indianapolis, and 
that the sald receivers hâve such power and authority wlth référence thereto 
as Is necessary to finish the construction thereof and place the same In work- 
ing order. 

'"(4) That the sald receivers hâve full power and authority to make, exécute, 
and deliver sueh instruments, wrltings, or papers, under seil or otherwise, as 
may be requisite and necessary to effectuate the plan for the rédemption of 
sai'ô lines above named, and to fully cany out and consummate the provisions 
of this order." 
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Between the 6th and 12th days of November, 1884, the certiflcateB 
were issued, and the mortgage to secure the same made and delivered. 
Each certificate contains the foUowing récital: 

"Sala certlficates are hereby deelared to be a debt of the recelvers, incurred 
for the benefit and protection of the property In their hands, and, untU full 
payment thereof , to be a first lien and charge npon ail telegraph Unes and 
property whlch are located between Freeport, O., and Hammond, Ind., and 
between Plttsburg, Pa., and IndlanapoUs, Ind., and between Rlchmond, Ind., 
Bâton, O., and Cincinnati, O., accordlng to a certain deed of trust, or mort- 
gage, given tp secure thls Issue of certdficates covering sald Unes and propertles, 
executed by said recelvers to the Farmers' Loan & Trust Company, as trustées, 
dated November 7, 1884. Transférable upon the books of the receivers upon 
surrender of thls certificate." 

The mortgage, in its introductory part, contains, among others, the 
f ollowing récital f 

"Whereas, heretofore certain Unes of telegraph were bullt, or partly built, 
for the Bankers' & Merchants' Telegraph Company, by the Merchants' Tele- 
graph Construction Company or Its asslgnors, said Unes extending from Free- 
port, In the State of Ohlo, through said state, to Indiana, and through sald 
State to Hammond thereln, and likewise from a point at or near Plttsburg, in 
the State of Pennsylvanla, westward, through Pennsylvanla and Ohlo and 
Indiana, to Indianapolis, in the state of Indiana, with a branch from said last- 
named Une to Cincinnati, in the state of Ohlo; the said Unes aggregating about 
765 miles of pôle Une, be the same more or less." 

Also, after setting forth in part the order of November 3d by the 
New York court, the paragraph marked "1" as before quoted in thia 
opinion being therein recited in full, the following: 

"And whereas, to that end, the, parties of the first part hâve issued, or are 
about to issue, spécial recelvers' certificates, as dlrected by sald order of sald 
suprême court of the state of New York, in an amount of one hundred and 
fifty. thousand dollars, to cover aU the Unes and property, of every klnd and 
nature, in and between the points and places mentioned in said order, whlch 
are and are to be prier as a rédemption debt to every other lien, clalm, or 
incumbrance on sald Unes, and to be a first lien and charge thereon." 

And afterwards, as descriptive of the property mortgaged, the 
following: 

"AU and singular the sald Une or Unes of telegraph to, from, and between 
the sald points and places hereinbefore at large set forth and described, and 
so much thereof as may now be bullt, or whlch may be hereafter constriicted 
and completed, together with ail the Unes, property, franchises, telegraph Unes, 
cables, pôles, wlres. Instruments, tools, apparatus, oflaces, flxtures, contracta, 
leases, rights, clalms, Interests, and demands, of every klnd, nature, and de- 
scription whatsoever, now held, owned, or possessed by the said receivers, or 
by the Bankers' & Merchants' Telegraph Company, or whlch may be at any 
time hereafter acquired in connection with sald Une of telegraph, more par- 
tlcularly hereinbefore described." 

Later, and at the November term of the circuit court of the United 
States for the district of Indiana, and on the 3d day of December, 
1884, in the cause first above mentioned, was entered an order in 
words following: 

"Upon reading and filing the pétition of Richard S. Newcombe and James (J. 
Smith, as receivers of the Bankers' & Merchants' Telegraph Company, ap- 
pointed hereln by thls court, tpgether with ail the papers and documents thereto 
annexed, and it appearing to be necessary and essentlal that the Unes men- 
tioned and descril)ed In sald papers be forthwith redeemed, so as to save 
to the said receivers and the interest they represent the large amounts now 
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Invested thereln Iqr the Bankers' & Merchants' Telegraph Company, now repré- 
sentée! by sald récélvers, It Is, on motion of counsel for said receivers, ordered 
that the prayer of the said pétition be, and the same hereby Is, granted, and 
the action of the sald receivers in maldng, executing, and delivering the cer- 
tlficates and mortgage mentloned and described In the said papers Is hereby 
approved, ratlfled, and conflrmed, and the order of the suprême court of the 
State of New York, dated the 3d day of November, 1884, is hereby made the 
order of thls court, wlth the same force and eflfect as if originally made herein, 
and the action of the receivers thereunder, so far as the same afCects property 
withln thls State, and concernlng the maklng and issuing of such certiflcates 
and mortgage, is hereby conflrmed and approved. 

"And it is further ordered that the sald one hundred and thirty thousand 
dollars of receivers' certiflcates shall be dellvered to the receivers of the said 
Merchants' Telegraph Construction Company. 

"And the order of the suprême court of the state of New York, above men- 
tloned, is in the words following, to wit: [Hère folio wed a copy of that order.]" 

Afterwards, at said November term, and on the 15th day of De- 
cember, 1884, there was made in aaid cause the following entry: 

•*Oome the parties, and it Is now ordered that the order entered in thls suit 
on the 3d day of December, 1884, be, and the same is, modlfied so as to read 
as follows: [Hère foUowed the entry of December 3d, except the paragraph 
containing the direction to dellver, etc., next before the last in sald entry, as 
above quoted.]" 

It is to be implied, from the record, that a portion of the receivers' 
certiflcates, to the face value of $130,000, were, in November, 1884, 
delivered to the Merchants' Telegraph Construction Company, in 
extinguishment of its lien on the Unes in Ohio, and that by said 
company, or its receivers, said certiflcates were assigned to one 
Stokes, or to Stokes and De Castro. In the samé month Stokes 
and De Castro tumed them over for their full face value in cash to 
one Mackay, and about October, 1885, Mackay assigned them for 
value to appellant. It appears that a portion, closely approximating 
one-half, of thèse certiflcates, has beeri surrendered or extinguished, 
and that the appellant, about the date last mentioned, went into pos- 
session of the Unes, or a portion thereof, in Ohio. The indications, 
from the record, are that the mortgage given to secure thèse certifl- 
cates was foreclosed in a court in Ohio in 1885, and the certiflcates, 
to the extent mentioned, used in buying the Unes in that state at a 
sale made by the sheriff. The remainder of the certiflcates, some- 
thing more than $65,000 on their face, at the time of the hearing in 
the circuit court and the entry of the decree from which this appeal 
was taken, was still held by appellant. In November, 1884, when the 
order was made and the certiflcates issued, the pôles on the line from 
Freeport, across Indiana, to Hammond, in that state, supported ten 
wires; in June, 1884, there were but four wires on this line. The 
work of constructing it had been done by the Merchants' Telegraph 
Construction Company for the Bankers' & Merchants' Telegraph Com- 
pany of New York, pursuant to a contract between the two com- 
panies, and the latter company was then in possession. On the 
17th of said month of June, the appellee, Vane, who, as foreman of 
the Merchants' Telegraph Construction Company, had superintended 
the work of building the four wire pôle line from Freeport to Ham- 
mond, contracted with the Bankers' & Marchants' Telegraph Com- 
pany of New York to do the work of stringing upon this line six ad- 
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âitional wires, fumished by said company. He completed this work, 
and thèse wires, being the lower six of the ten, were strung — that 
is to say, in place and attached to the pôles — OTer the entire route 
from Freeport to Hammond when the receivers were appointed. His 
daim, or the unpaid portion thereof, against the Bankers' & Mer- 
chants' Telegraph Company of New York, for doing this work, is 
$13,771.12. After the appointment of the receivers, and after the 
order for the certiflcates, Vane did work on the Une between Ham- 
mond and Chicago for which his claim, or the unpaid balance thereof, 
against the receivers, is $1,898.33. In June, 1884, and while Vane 
was stringing the six additional wJres, and up to the time when the 
receivers were appointed, the four wire pôle line from Freeport to 
Hammond was not only in the possession of the Bankers' & Mer 
chants' Telegraph Company of New York, but that company was 
using the same in the business of telegraphing as part of its System 
of telegraph lines. The receivers succeeded to the possession, and 
for a time continued such use. Later, in the course of this and other 
litigations in which the Bankers' & Merchants' Telegraph Company of 
New York became involved, it transpired that that company had, long 
prior to the filing of the bill in Indiana, so contracted with another 
corporation, called the American Rapid Telegraph Company, that 
the latter company had become vested with the ownership of the four 
wire pôle line from Freeport to Hammond. But the proprietorship 
of the Rapid Company did not extend to the lower six wires, and such 
proprietorship over the four wire pôle line was, by the contract, sub- 
ject to the easement or right in the Bankers' & Merchants' Tele- 
graph Company of New York to hâve the six wires remain and be 
supported and be used as telegraph wires on said pôles. The right, 
to the extent hère indicated, .in the Rapid Company, was enforeed 
in a certain foreclosure litigation by the bondholders of the Rapid 
Company, and afterwards this right was recognized by the circuit 
court of the United States for the district of Indiana, and said four 
wire pôle line was by an order of that court released from its cus- 
tody, and the same has been since used and possessed by a stranger 
to the présent litigation; the court, so far as appears, not having 
parted with its possession of, or jurisdiction over, said six strung 
wires. 

During the November term, 1884, of the circuit court of the United 
States for the district of Indiana, Vane dealt with the receivers as 
such. He had notice of their appointment, and was put upon in- 
quiry as to the status of the property in question, but he failed to 
advise the court in any way at that term touching his claims^ After 
wards, and at the May term of the said court, and on the 7th of 
May, 1885, he flled his intervening pétition, making the receivers 
parties défendant. They appeared, but what they answered is not 
shown in the record. The matter was referred to a master, and on 
January 30, 1886, he filed his report. On May 6, 1886, a decree was 
entered after a hearing of exceptions to this report. On appeal to 
the suprême court of the United States this decree was aflfîrmed. 
10 Sup. et. 60. It was determined by this decree that Vane had 
valid claims against the Bankers' & Merchants' Telegraph Company 
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of New York and tlie receivers in tbe sums already mentioned, but 
no lien of any kind for either claim. This decree was pronounced 
on the assumption by the court that the four wire pôle Une from 
Freeport to Hammond, and the sis; strung wires, eonstituted a single 
property, and belonged to the Bankers' & Merchants' Telegraph Com- 
pany of New York. On December 7, 1889, Vane ûled another inter- 
Yening pétition. On January 23, 1890, the receivers answered. On 
September 18, 1890, Vane flled a supplementary pétition. This the 
receivers answered November 17, 1890. Vane ihen flled a replica- 
tion, and on November 21, 1890, the matter was again referred to the 
master. On May 16, 1895, the report of the master came in. On 
May 23, 1895, exceptions were flled by the receivers. Pending the 
hearing on the exceptions, and on July 8, 1895, Vane flled a further 
pétition, making parties thereto this appellant and the Farmers' 
Loan & Trust Company, and calling for an answer from each. The 
Farmers' Loan & Trust Company was not brought into court, and 
did not appear. On October 2, 1895, appellant flled its answer, 
setting up its ownership of the receivers' certiflcates, and claiming 
the flrat and paramount lien on the six strung wires, and, apparently 
under the impression that such answer on its part might be taken 
as a cross pétition, took some testimony in support thereof. But we 
find no replication to this answer, nor was any reply to it called for, 
nor was any flled. Upon this state of the record the court made a 
decree which is the subject of this appeal. By this decree it was 
adjudged that the six strung wires last mentioned were stil! in the 
custody of the court, that appellant had no lien upon or claim against 
said property, that the same be sold clear of any lien, and that the 
proceeds of the sale be applied — First, in liquidation of Vane's claim 
for the $1,898.33; secondly, in liquidation of Vane's claim for the 
113,771.12; and that the remainder of tbe fund be paid into the regis- 
try of the court. 

It is insisted, in support of this decree, that the six strung wires 
in question were not included as part of the property made subject 
to the receivers' certiflcates. Counsel for appellee quotes from the 
order of the court the following language: 

"Sald Issue of sald certiflcates to be secured by a trust deed, hi the nature 
of a flrst mortgage lien for $150,000, on ail of the Unes of telegraph at and 
between Freeport, In Ohlo, and Hammond, In Indiana, • * • to be prlor 
as a rédemption debt to every other lien, claim, or Incumbrance thereon." 

It seems that Vane, about the time of the appointment of the re- 
ceivers, and after the six wires had been strung to the town of Ham- 
mond, disconnected the said six wires at their western ends, and 
grounded the same; that is to say, carried the ends to the ground, 
so that they could not, for the time being, be used. In view of this 
fact, the insistence is that the six wires were not "Unes of telegraph" 
between Freeport and Hammond, within the meaning of the order. 
It will be seen, from the récitals already quoted in this opinion, that 
the certiflcates contained on their face the statement that they were 
to be a lien on ail property of the Bankérs' & Merchants' Telegraph 
Company of every kind. In the mortgage securing thèse certiflcates, 
ail such property, real and personal, was alienated as security for 
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thèse certificates; and, after the certiflcates and mortgage had been 
made, an order of the court in Indiana in express tenus ratified and 
conflrmed what had been done by the receivers. But, apart from 
thèse statements in the receivers' certiflcates and in the mortgage, 
we are of opinion that, on the face of the orders, the six wires were 
made subject to the lien of the receivers' certiflcates. Thèse wires 
were none the less "lines of telegraph at and between Freeport, in 
Ohio, and Hammond, in Indiana," merely because Vane had seen fit 
to detach and run them into the ground at their western ends. 

It is argued, again, that Vane was, at the time of the ordér, him- 
self in possession of the six strung wires, and that for this reason 
the said order did not cover thèse wires as part of the property sub- 
jected to the lien of the certiflcates. If the owner of land contract 
with a third person to build a fence on that land out of lumber there 
provided by such owner, the entry of such contracter, and his use of 
the lumber in building the fenee, do not give him the possession 
either of the land or of the lumber as against his employer. He is 
a mère licensee for the purposes of entering and doing the work. He 
has in a certain sensé the custody, but as against the owner not the 
possession, any more than a servant of a householder would hâve 
possession, as against his master, of the utensils with which he does 
his work. In June, 1884, the Bankers' & Merchants' Telegraph Com- 
pany was in possession of the four wire pôle line. That company 
furnished the six wires, and on the 17th of that month engaged Vane 
to do the work of stringing thèse wires. The four wire pôle line 
was réàl estate. Vane was authorized to enter and put up the six 
wires. The possession of the entire property, including the six wires, 
remained in the Bankers' & Merchants' Telegraph Company until 
such pQssession became vested in the receivers as offlcers of the court, 
and such possession was so in said receivers when Vane assumed to 
ground the western ends of the wires. Moreover. it had already been 
decided, on Vane's flrst pétition, that, while his claims were good, he 
had no lien on the property hère in question, either at common law 
or in equity, or under any statute. To this effect is the opinion of the 
circuit court in Bankers' & Merchants' Tel. Co. of Indiana v. Bankers' 
& Merchants' Tel. Co. of New York, 27 Fed. 536, and aiso the opinion 
of the suprême court of thé United States on the appeal in the same 
case; said cause being entitled, on such appeal, Vane v. Newcombe, 
132 U. S. 220, 10 Sup. Ct. 60. It seems entirely clear that the six 
wires were in possession of the court by its receivers when the cer- 
tiflcates were issued. 

It appears that Vane was made a party to the suit in Indiana dur- 
ing the term at which the order was made for the issue of thèse re- 
ceivers' certiflcates, but, as already stated, he did not, during that 
term, make any objection to that order, or ask the court to vacate 
or modify the same, or bring his own claims in any way to the atten- 
tion of the court. After the court had made that order, and the cer- 
tiflcates had been disposed of, and the action of the receivers in that 
behalf conflrmed, and the term at which this was done had elapsed, 
the court could not unflx the lien of the certiflcate holders. The ac- 
tion of the court in that matter became flnal, and the power of revi- 
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sion ceased with tlie term. In our opinion, the court in Indiana could 
not in Vane's behalf displace the lien of the certiflcates held by this 
appellant, as was attempted to be done in the decree appealed from. 
There appears to be no contention between the parties upon the valid- 
ity of thèse receivers' certiflcates. The propriety of the action of tha 
court upon the showing made at the November term, 1884, when the 
order was entered, is not in any way questioned ; the only point on 
behalf of Vane being that the order then made did not comprehend 
the six wires. 

It is further insisted, on behalf of appellee, that this appeal ought 
to be dismissed, because appellant alone prosecuted the same ; where- 
as, it is said, the receivers and the Bankers' & Merchants' Telegraph 
Company of New York and the Bankers' & Merchants' Telegraph 
Company of Indiana were parties to the record, and interested in the 
decree, and there was no summons and severance whereby appellant 
acquired the right to prosecute this appeal without joining the oth- 
ers. But, in so far as concems the subject-matter of this decree, 
neither the daim of Vane nor that of this appellant is disputed by 
the receivers, or by either of the corporations mentioûed. There was 
no controversy except between the appellant and the appellee. Upon 
the question as to priority between the two, it matters not to either 
of the other parties what is done. So far as the Farmers' Loan & 
Trust Company is concerned, it was simply the trustée in the mortgage 
to secure the certiflcates. If it were présent in the case, it could hâve 
no interest whatever, except that now represented by this appellant. 
But the Farmers' Loan & Trust Company was not even a party to the 
proceeding. It was not summoned, and did not volùntarily appear. 
The appeal, therefore, was properly brought by this appellant alone. 
The motion to dismiss the appeal is overruled, the decree is reversed, 
and the cause is remanded for further proceedings not inconsistent 
with this opinion. 
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(CMrcult Oourt of Appeals, Seventh Circuit June 8, 1897.) 

No. 367. 

1. RscBrvEBS — Right to Appkai— Decrebs Awabding Pbbferbncbs. 

A recelver has the right of appeal from an order or decree, in the suit 
In whlch he Is appolnted, with respect to any claim asserted by or agalnst 
the estate which he represents, or respeeting his personal rights, but he has 
not the right of appeal from a decree declaring the respective equities of 
the parties to the suit. Accordlngly, held, that a recelver of a railroad had 
no right to appeal from a decree awarding a préférence to a claim for sup- 
plies over the debt secured by the mortgage in course of foreclosure. 

8. Samb— Allowancb of Appeal. 

The allowance, In the usual course of practlce, of an appeal taken by a 
receiver, does not clothe the recelver wlth an interest whlch he has not, 
nw anthorlze an appeal which he bas not a right to take. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Illinois. 
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In a suit brought by the Mercantile Trust Company on tlie 21st day of Sep- 
tember, A. D. 1893, to foreelose a mortgage upon the Chicago, Peoria & St 
Louis Eailway, the court appolnted a receiver, wlth the authority usually con- 
ferred upon receivers in the charge and opération of raiiways and in the gên- 
erai administration of the estate, and required the receiver to pay (1) ail past- 
due taxes; (2) ail current operating expansés; (3) ail past-due wages; (4) "ail 
clalms for materials and supplies which hâve been incurred In the opération 
and maintenance of said property during the six months last past, and ail 
ticket, trackage, and trafiBc balances due from said railroad." To this last 
item the Mercantile Trust Company objected, which objection the court over- 
ruled. On the 27th day of May, 1895, the Temiinal Kailroad Association of 
St. Louis, the appellee, flled its intervening pétition, asserting a elaim against 
the railway company, amounting to $8,162.11, for switching, engine and car 
t'epairs, etc., done vs'ithin six months prier to the date of the order appointing 
a receiver, and asking for the allowance of the claim as a preferential claim 
under the order of the court appolntlng the receiver. An answer vras flled to 
this pétition by the receiver, asserting that the facts stated might be true for 
anything known to the contrary, but, being stranger to the matters, he de- 
manded strict proof, and denying that the petitioner was entitled to the relief 
demanded. The intervening pétition, under a gênerai order of référence, went 
to the master, whose report was to the efCect that the claim was a just one, and 
that the amount Is a lien upon the property of the railway company prier and 
superior to the claims of the mortgage bondholders under the order appointing 
the receiver, and that it should be paid out of the surplus income, or from a 
sale of the property of the railway company. To this report the receiver flled 
exceptions, not Impugninç the flndlng of the master that the claim was a just 
one against the company, but to the finding that the claim should be paid 
from the surplus income, or from a sale of the property of the railway com- 
pany, "whereas," the exception proceeds, "the said master should hâve found 
that the aforesaid amount is due the said petitioner, but is not a lien upon the 
property of the railway company prior or superior to the lien of the mortgage 
bondholders." TJpon hearing, the court, on July 30, 1896, overruled the ex- 
ceptions, and entered a decree allowing the claim at the amount stated, and 
declaring that It was a claim of the character embraced in the order appointing 
the receiver, to be paid as a preferred claim, and directing that the receiver 
pay to the Intervener the amount of the claim "out of the Income of said 
receivershlp, if any such Income Is in his hands, and, in case he has not the 
funds in hand for this purpose, it is ordered, adjudged, and decreed that the 
same be paid out of the proceeds of the sale of the mortgaged premises in 
préférence to the mortgage debt, and, until paid, the same is hereby declared 
a lien upon the said mortgaged estate superior to the lien of the mortgage 
hereln." To this decree the receiver assigned error, in substance, to the effect 
that the court erred in adjudging that the claim of the intervening petitioner 
was entitled to priority to the mortgage debt. The receiver thereupon prayed 
an appeal, which was allowed. 

Bluford Wilson and Philip Barton Warren, for appellant. 
Samuel P. Wheeler (Millard T. Watts, of counsel), for appellee. 

Before WOODS, JENKESTS, and SHOWALTEB, Circuit Judges. 

JENKINS, Circuit Judge (after stating the facts as above). The 
contention of the receiyer is thus stated in the brief of his counsel: 

"The question thuB presented to this court for détermination is one as to 
the displacement of vested contract liens by unsecured credltors. There is no 
controversy as to the labor havlng been performed or the materials furnlshed 
within the six months next prior to the appointment of the receiver of the in- 
Bolvent coi-poration, nor as to the value of the same. The only controversy 
is as to whether or not the appellee is entitled, on its pétition and proof made 
thereunder, to hâve the vested lien of the mortgagee displaced to the extent 
of Wb clahn." 
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He insista that the provision in the decree appointing a receiver, 
providing for the payment of certain claims as preferential, created 
no Tested right; and that, within our ruling in Transportation Ce. 
V. Anderson, 46 U. S. App, 138, 32 C. C. A. 109, and 76 Fed. 164, 
the decree in that regard was interlocutory, and is not controUing of 
the subséquent action of the court; and that, within the doctrine de- 
clared in Turner v. Eailway Co., 8 Biss. 315, Fed. Cas. No. 14,258; 
Fosdick T. Schall, 99 U. S. 235; Trust Co. v. Souther, 107 U. S. 591, 
2 Sup. Ot. 295; Burnham v. Bowen, 111 U. S. 776, 4 Sup. Ct. 675; 
Union Trust Co. v. Illinois M. Ry. Co., 117 U. S. 434, 6 Sup. Ct. 809; 
Wood V. Deposit Co., 128 U. S. 416, 9 Sup. Ct. 131; Kneeland v. 
Trust Co., 138 U. S. 509, 11 Sup. Ct. 426; Thomas v. Car Co., 149 
U. S. 111, 13 Sup. Ct. 824; Farmers' Loan & Trust Co. v. Green Bay, 
W. & St. P. Ry. Co., 45 Fed. 664, — before a claim can be deemed to 
be preferential to the mortgage debt, there must be ûrst established 
a diversion of income from the payment of operating expenses to 
the payment of interest; and that, failing diversion, there can be no 
restoration. The broad ground is taken that a court of equity, as- 
suming, at the request of a trustée, the opération of a railway, has 
not the right to provide for the payment, out of the income or the 
corpus of the road, of operating expenses incurred vyithin a limited 
time prior to the suit, unless there has been diversion of income, and 
then only to the extent of such diversion. 

It is, however, objected by the appellee that with this question the 
receiver is not concemed, and that, the justice of the debt being 
conceded, it is none of his affair that it is preferred by the decree to 
the mortgage debt. This contention, we think, must be sustained. 
While it is true that a receiver is the instrument of the court for 
the conservation of the estate which the court has taken into its pos- 
session for administration, it is also true that in a sensé he repre- 
sents ail parties in interest. His duty is to défend the estate against 
ail claims which he deems to be unjust. His duty is to conserve the 
estate as a whole for its distribution by the court among those who 
shall be adjudged to be entitled. He represents the estate, with 
right to sue to recover demands due to it, with right to défend it 
against claims asserted. In Ihis respect we concur with the circuit 
court of appeals for the Fourth circuit that this duty carries with it 
the right and the duty, in case of doubtful claim, to take the judgment 
of the court of last resort. Thom v. Pittard, 8 U. S. App. 597, 10 C. 
C. A. 352, and 62 Fed. 232. This right and duty should, however, 
be limited in its exercise to those cases in which the estate, as a whole, 
is interested to enforce a right or to défend against a claim asserted. 
In respect to many matters the receiver has no right of appeal, while 
in respect to others his right to appeal may not be gainsaid. Thus, 
he may rightfully appeal from a decree refudng him compensation, 
or disallowing his accounts, or establishing a claim against the es- 
tate, or denying a claim asserted for the estate. He has no right 
to appeal from a decree removing him from his position, for that 
is matter of discrétion with the court appointing him, and he holds 
his position by the sufferance of the court; nor has he the right 
of appeal from a decree authorizing an issue of receivers' certificates, 
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or dîrectlng a partîcular management of the trust property, or direct 
ing sale of the mortgaged property, or confirming its sale, or di 
recting the turning over of property in his hands; for he is neither 
the censor of the court, nor interested in the event. Illustrations 
might be multiplied. The true line of démarcation we think to 
be this: He has the right of appeal with respect to any claim as- 
serted by or against the estate, for therein he is the représentative 
of the entire estate. He bas the right of appeal from any decree 
which affects his personal right, for therein he has an interest. But 
he has not the right of appeal from a decree declaring the respective 
equities of parties to the suit. He should therein be indiffèrent, 
and not a partisan. His duty is to ail parties in cotamon. He should 
not become the advocate of one against another. Trust Co. v. Sulli- 
van, 46 U. S. App. 601, 603, 23 0. G. A. 458, and 77 Fed. 778. 

The record hère is not complète. There has been brought to this 
court only so much of the record as is thought to bear upon the par- 
ticular question which the receiver desired to présent. It was, how- 
ever, conceded at the argument that, prior to the decree appealed 
from, the railway had been sold under decree of sale, and had passed 
out of the possession of the receiver, and into the possession of the 
purchaser, and that the receiver had not in hand moneys with which 
to pay* the debt adjudged. That this debt was a just claim against 
the estate is not doubted, and is conceded. No objection is taken 
to its allowance, nor is it questioned that, under the decree appoint- 
ing the receiver, it was a proper claim to be paid in préférence to 
the mortgage; but the receiver asserts that the decree allowing pref- 
erential claims was improvideiit, and that the mortgage had préfér- 
ence in payment, because there had been in fact no diversion of in- 
come to the payment of interest. Neither the trustée nor the bond- 
holders nor the purchaser is hère objecting. Who made the receiver 
the guardian of their interests in this regard? What duty is im- 
posed upon him to assert the supposed right of one créditer over 
another in respect to a common fund; and this, whether the estate 
remains in his custody or has passed from his possession and control 
under decree and sale? By what right does he become the partisan 
advocate when his duty demanda of him impartiality and indiffér- 
ence with respect to the division of this common fund? By what 
authority may he assert the rights of a purchaser? By what right 
does he undertake to prevent the enforcement of this claim against 
the purchased estate, presumably by the decree of sale charged as 
a lien upon it? He has no such right. He is, in so doing, an in- 
terloper, obtruding himself, in breach of his duty, where he has no 
right, and in a matter with which he is not concemed. To sanction 
such action is to encourage vexations litigation at the expense of the 
estate, which should be cast upon the interested parties, and to hold 
out the temptation to a receiver and his counsel to swell the cost of 
administration by assuming litigation with which he has not right 
to interfère. 

It was held in Farlow v. Kelley, 131 U. S. Append. cei., that the 
allowance by a circuit court of an appeal taken by a receiver is équiv- 
alent to leave by the court to the receiver to take an appeal, and it is 
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nrged that, since the appeal hère was allowed by the drcuit court 
accordîng to usual practice, we are bound to entertain it, and to déter- 
mine the question wilich the receiver haa presented. In some state» 
it is held that no case may be appealed by a receiver wlthout permis- 
sion, notwithstanding parties may appeal as of right and without 
leave. The suprême court, in the case referred to, merely holds that, 
if leaye were essential, it was granted by the usual allowance of an 
appeal; but it is nowhere held, and the doctrine cannot be sauc- 
tioned, that the allowance of an appeal can operate to clothe the 
receiver with an interest which he bas not, or can impose upon an 
appellate court the duty of hearing and determining a moot ques- 
tion. The appeal will be dismissed. 



BBOKEB V. HOKBJ et wL 

(Olrcnlt Oonrt of Appeals, Seventh Circuit. Jane 19, 1S97.) 

No. 412. 

L COHPORATIONS— STOCKHOIiDEK'S BiLL FOR KkcEIVEK— EqUITT JdbISDICTIOH. 

A bill by a stockholder for the appolntment of a receiver cannot be eus- 
talned where it déclares no contest concemlng property, no dispute of any 
kind between the parties, and no dereliction In duty by the corporation or 
Its offlcers, but merely allèges its Insolvency, the recovery of certain juag- 
mentâ against it from whlch It désires to appeal, but whîch it wlll be un- 
able to supersede because of its Insolvency, and that Its assets wlll be 
wasted if sold under such judgments. 
2. Samb — CoLiiUSiVK Bill— DiSMissAL. 

A blU by one ownlng an tnsignlflcant amount of stock, asklng a fédéral 
court to appoint a receiver, should be dismissed by the court sua sponte, 
where It appears on the face of the biU that the same Is coUuslve, and Is 
brought to hlnder and delay credltors who hâve recovered judgments In 
the State courts, and are there seeking the appolntment of a receiver and 
the settlng aside of mortgages and judgments on judgment notes, made by 
the dlrectors to themselves as indlvlduals. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Illinois. 

Thls Is an appeal from a decree of the court below denylng the Intervenlng 
pétition of Charles Becker, receiver of the North & South Rolllng-Stock Com- 
pany, appolnted by the circuit court of St. Olalr county In the state of Illinois, 
on November 30, 1896. The North & South Rolllng-Stock Company' Is a cor- 
poration organized under the laws ef the state of Illinois, its principal business 
belng to make, purchase, or lease varions klnds of frelght cars, and to Mre 
them out to rallroads for a compensation. At the tlmes In question it was 
the owner of 76 stock cars, 242 box frelght cars, 100 ref rigerator cars, and held 
under lease 100 refrigerator cars, 156 box cars, and 61 coal cars. John S. 
Berthold was président of the company, and Curtls M. Jennings was Its sec- 
retary and treasurer. They were also co-partners In a business carrled on at 
the clty of St. Louis, under the flrm name and style of Berthold & Jennings. 
George S. Hoke was a clerk of the flrm of Berthold & Jennings, and clalmed 
to be the owner of one share of the North & South KolUng-Stock Company. 
The capital stock of that company was $300,000, divided Into shares of $100 
each; Its board of dlrectors consisting of three members, Berthold, Jennings, 
and Hoke. Berthold and Jennings were each the holders of 1,000 shares of 
the capital stock, but It was alleged that nothing had been pald thereon. Henry 
O'Hara was also a subscriber for 1,000 shares of the capital stock of the corn- 
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pany, and It Is charged that nothing whatever had been pald by him on sueh 
Bubscriptlon. The management of the company was under the control <^ 
Berthold and Jennings. On Jime 24, 1896, Henry O'Hara obtalned a Judg- 
ment In the state court of East St liOuis, St. Clair county, III., against thfr 
North & South Rolling-Stock Company, for the sum of $60,639.70 and costs of 
suit. On the 14th day of August, 1896, an exécution was sued out upon the 
Judgment, and a demand made of the company for Its payment, which was 
not complled with, nor was any property turned out upon whlch to levy or 
satlsfy the exécution, and the same was retumed, "No property found." On 
the same day, and m the same court, Henry O'Hara obtained a certain other 
Judgment against the North & South Rolling-Stock Company for the sum of 
$2,620.28 and costs of suit, upon whlch exécution was Issued to the sherlff, 
and under which the sherlff threatened to levy upon and sell the cars of the 
défendant corporation. On August 11, 1896, the roUing-stock company, by J. S. 
Berthold, Its président, and C. M. Jennings, Its secretary, exeeuted to the firm. 
of Berthold & Jennings a chattel mortgage upon 100 refrigerator cars, 16 box 
cars, 226 box cars, and 76 stock cars, descrlbed, to secure three promlssory 
notes, dated August 11, 1896, exeeuted by the North & South Rolling-Stock 
Company, by Its président, Berthold, and its secretary, Jennings, each pay- 
able to the order of Berthold & Jennings, one of said notes being for the sum^ 
of $20,096.75, payable at six months from that date, with Interest at 6 per 
cent, and each of the other notes being for the sum of $7,682.40, one maturing 
February 1, 1897, and the other February 1, 1898, each bearlng 6 per cent, 
interest after due. Thls mortgage was flled for record August 12, 1896. On» 
the same day, the North & South Rolling-Stock Company, by its said prési- 
dent and Its said secretary, exeeuted to C. M. Jennings, Its secretary and' 
treasurer, the promlssory note of the corporation, payable upon demand for 
the sum $8,260.60, in the form of a judgment note, and this note was indorsed 
by O. M. Jennings to the firmi of Berthold & Jennings. On the same day, that 
corporation, by the same offlcers, exeeuted a llke note to the order of J. S. 
Berthold, its président, and for the sum of $8,300, which note was indorsed 
by Berthold to the flrm of Berthold & Jennings. On August 12, 1896, judg- 
ment by confession in favor of Berthold & Jennings was entered in the cir- 
cuit court of St. Clair county, 111., upon the two notes of $8,300 and $8,260.60, 
respectively, and exécution upon the judgment was issued to the sherlff of 
the county of St. Clair, who levied the same upon ail the property of the- 
North & South Rolling-Stock Company which could be found within the 
county, ineludlng the property embraced in the chattel mortgage. On the Ist 
day of September, 1896, O'Hara and the Bannantine Galvanized Iron Manu- 
facturing Company (the latter clalming as assignée of O'Hara) flled in the 
circuit court of St. Clair county, 111., a bill in the nature of a creditors' 
blU, setting forth the judgments obtained by O'Hara; the organization of the 
company, with Berthold as its président and Jennings as its secretary, and 
thelr Bubserlptlon to the stock of the company, and that nothing had been pald- 
thereon; thelr possession of the funds of the company; the extcution by them 
as officers to themselves as creditors of the chattel mortgage herembefore set 
forth, and the exécution of the sereral notes, and the entry of judgment thereon, 
fis heréinbefore descrlbed; that, to obtain an undue advantage over other cred- 
itors of the North & South Rolling-Stock Company, Berthold and Jennings,. 
at the tlme of the exécution of the chattel mortgage and notes, pald to them- 
selves, on an alleged indebtedness of thelr own, out of the funds of the com^ 
pany, a sum In excess of $40,000, and kept the property and efCects of the com- 
pany out of the State, and concealed and covered up, so that the same cannot 
be reached by exécution. The bill prayed that the chattel mortgage be vacated 
and set aside; that the judgment obtalned by Berthold & Jennings be vacated, 
and the ex;ecutIon thereon be quashed, and that they be requlred to discover, 
make known, and surrender ail property of the North & South Rolling-Stock 
Company that could be applied in satisfaction of the O'Hara judgments; that 
Berthold and Jennings be requlred to refund and brlng into court ail money 
obtalned by them as préférences; that disposition may be made thereof as 
mlght accord with equity; that they be requlred to surrender any property 
that they may hâve belonging to the company; that they be requlred to pay 
whatCTer may be due by them, respectively, upon the stock held by them^ 
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BO far as may be necessary to satlsfy the O'Hara Judgments; that a recelrer 
be appointed to take charge of the property, funds, and possessions of the 
North & South RoUing-Stoek Company, with the usual powers of recelvers; 
BBd that an Injunctlon issue to restraln tbem from selllng, transferring, or 
mortgaging the property of the company, and from removing the same from 
out of the State; and that they and the sherifC be enjolned from the further 
enforcement of the exécution Issued upon the judgment set forth, and for such 
équitable relief as the nature of the case may requlre. On October 7, 1897, 
the North & South KolUng-Stock Company flled Its answer to this bill, as did 
also the sherlfC. On the SOth day of November, 1886, the circuit court of the 
county of St. Clair, upon that bill, appointed Charles Becker, the appellant 
hère, receiver of the property of the North & South RolUng- Stock Company, 
wlth the usual powers of recelyers in like cases, and he duly quallfled as such 
offlcer. 

On the lOth day of September, 1896, George S. Hoke, who Is a clerk In the 
office of Berthold & Jennlngs, and holds one share of the capital stock of the 
rolling-stock company, and who was one of the three directors of the company, 
flled his blU in the circuit court of the United States for the Southern district 
of Illinois as a stockholder, setting fortb the property of the company; the 
recovery by O'Hara of hls Judgments; the issuance of the exécution and de- 
mand for Its payment; the recovery of Judgment by Berthold & Jennlngs; the 
levy of exécution Issued thereon upon the property of the company; the exécu- 
tion of the chattel mortgage to Berthold & Jennlngs; the Insolvency of the 
North & South RoUing-Stock Company; that that company belleves the judg- 
ments obtalned by O'Hara to be excessive, illégal, and unjust, and was seek- 
ing to pei-fect an appeal from such Judgments, but was unable to glvé the nec- 
essary bonds; that It had prepared bills of exceptions, whioh had been pre- 
sented to the Judge of the court who tried the causes; and that, as soon as 
thèse blUs were signed, the company would sue out wrlts of error to the appel- 
late court of the Fourth district of Illinois, and expect that the appellate court 
wlll reverse both of such Judgments; that the cars of the company are not 
In service, and are not being maintained, and are subject to charges for trafflc, 
storage, and swltchUig charges, and are scattered over the country; that the 
cars are not equipped wlth air brakes and automatlc couplers, and by law 
should be so equipped by the Ist day of Januarj', 1898, which wiU requlre the 
expenditure of a very large sum of money which It Is impossible for the com- 
pany to raise. It further represents that, if the sale of the property is per- 
mltted upon exécution under the Judgments, the assets of the company wlU 
be sacrificéd, wasted, and destroyed, and the Interest of the stockholders 
ruined. This bill was flled against the North & South Eolling-Stoek Com- 
pany, as sole défendant. The prayer of the bill was for a receiver of the 
property of the North & South Eolling-Stoek Company to operate and manage 
the business of the company, subject to the further orders of the court, and 
to restraln the North & South Rolling-Stock Company, its offieers, agents, and 
servants, from In any manner interferlng wlth the possession or occupation of 
the property and business of the company by the receiver so to be appointed. 
Upon the same day, without the issuance of process, the défendant corporation 
appeared to the suit of George S. Hoke, and, without answer or opposition 
from it, the court below entered an order appolnting Frederick C. Dodds, one 
of the appellees, receiver of thé property of the North & South RoUing-Stock 
Company, "subject to ail prior liens of any person or corporation, as the same 
may hereafter be established or determlned by the court," dlrecting the re- 
ceiver to lease the roUing stock, and requiring the défendant corporation to 
deliver to the receiver ail property and effects belonglng to it, and restrainlng 
the company as prayed in the bill. It will thus be seen that, while the bill in 
the State court was flled nine days before the bill was flled in the Unfted 
States court by Hoke, the receiver appointed in the state court was not ap- 
pointed until nearly two months subséquent to the appointment of the receiver 
in the United States court. The order or decree of the state court appolnting 
the receiver reoognized that fact, which had been brought to its attention, and 
dlrected its receiver that, as to ail the property in actual possession and cus- 
tody of the receiver appointed by the circuit court of the United States, the 
receiver In the state court should apply in due and légal form of law to the 
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United States drcult court for the release of sald property from attch posses- 
sion and custody, "whlch application he Is hereby authorlzed to make, and to 
instltute and carry on ail proceedlngs, légal and équitable, necessary and propet 
for that purpose." In confonnity wlth that direction, Mr. Becker, the recelver 
appolnted by the state court, filed hls Intervenlng pétition In the circuit court 
of the United States In the suit of Hoke against the North & South RoUing- 
Stoek Company, setting forth substantially the facts herein stated, and rep- 
resenting that the jurisdictlon of the circuit court of St Clair county attached 
before the filing of the bill by Hoke In the circuit court of the United States, 
and that the fact of the flliug of sueh bill In the state court was eoncealed 
from the circuit court of the United States by Hoke, and was not flled In good 
falth, but was flled at the Instance of the North & South EoUing-Stock Com- 
pany, and through Berthold and Jennings, for the purpose of preventing the 
collection of the Judgments of O'Hara; and he prayed that Hoke, the North & 
South RoUing-Stock Company, and Dodds, receiver, might be required to 
answer the pétition, and that the property of the North & South Bolling-Stock 
Company which had been taken possession of by Dodds, receiver, should be 
turned over to hlm, and that ail moneys and eamlngs of the property and cars 
should be accounted for to him. This pétition was answered by Hoke, and by 
the North & South Rolling-Stock Company, but thèse answers do not vary the 
statement of facts as hère made. On the 14th day of January, 1S97, the Inter- 
venlng pétition of Becker, as receiver, was heard In the court below, and on 
the 6th day of Aprll, 1897, a decree was entered denylng the prayer of the 
pétition, and dlsmisslng the same, wlth costs. An appeal was allowed to thls 
court to revlew that rullng. 

Gustavus A. Koerner, Mortimer Millard, and W. L. Granger, for 
appellant. 

Samuel P. Wheeler, Charles P. Wlse, and George F. McNulty, for 
appellees. 

Before WOODS, JENKINS, and SHOWALTEE, Circuit Judges. 

JENKINS, Circuit Judge (after stating the facts as above). The 
argument sought to présent for our détermination a question both 
interesting and délicate: Which court — that of the United States 
or of the state — flrst acquired jurisdiction of the property of the 
North & South Rolli^g-Stock Company? We are relieved from the 
considération of that question by other matters which must control 
our judgment. We are of opinion that the bill flled by Hoke in the 
circuit court of the United States exhibited no ground for the exercise 
of the équitable jurisdiction of the court, and that the proceedings 
of that court thereon are without warrant of law. It would be 
difflcult to classify the bill under any known head of equity juris- 
diction. It déclares no contest concerning property, no dispute of 
any kind between the parties thereto. It asserts no dereliction in 
duty by the défendant corporation or its ofiacers, and no ground to 
warrant the interférence of a stockholder for the protection of his 
rights. There is no dispute to be adjudged, no right to be asserted, 
no decree prayed. The court is merely asked to take the property of 
the défendant corporation under its management during the pend- 
ency of a writ of error to be sued out by the company with respect 
to judgments obtained in another court, beeause, if such writ should 
be sued out, the company, by reason of its insolvency, would be 
unable to supersede the judgments. In other words, it is sought to 
make a bill in equity operate as a supersedeas bond upon writ of 
error in a Court of another jurisdiction, and to demand that for sucb 



BECKER V. HOKE. 977 

purpose a court of titie United States should become the manager of 
the business of the corporation. A new nomenclature must be 
adopted to properly designate the bill in question. We know of no 
better name by which to characterize it than a bilI to hinder and 
delay creditors. 

The indisputable facts disclose, also, that this suit in the United 
States court la manifestly, and upon the face of the bill, collusive. 
If any right is asserted by this bill, — and we are unable to discover 
any, — it was a right which could properly be asserted by the cor- 
poration. No effort is stated to procure proper action by the direct- 
ors, of which the complainant was one, nor is a failure therein 
asserted, and the bill contains no allégation negativing conusion. 
The ninety-fourth rule in equity requires that thèse things should be 
stated. Thèse necessary avennents are doubtless wanting, for the 
reason that they could not truthfully be asserted. The complainant 
is the owner of one share of the capital stock out of 3,000, and is 
one of the directors of the company. He is the clerk of Berthold & 
Jennings, the other directors, and the owners of two-thirds of the 
capital stock of the company, and who hâve, as oflSieers of the com- 
pany, with the knowledge and consent of Hoke, executed to them- 
selves, as individuals, a mortgage upon ail the property of the com- 
pany, and also judgment notes which hâve passed into judgment and 
the property of the company levied upon thereunder; and ail this 
subséquent to the obtalning of judgments by O'Hara, and, as is 
asserted by the bill in the state court, for the purpose of hindering, 
delaying, and defrauding him in the collection of his debt He asks 
that thèse liens be recognized. It is a significant fact, also, that 
the bill contains no référence to or mention of the creditors' bill that 
had previously been filed in the state court. There can be no ques- 
tion that the suit is collusive and vexations. We cannot forbear to 
say that this proceeding is not deserving of judicial sanction. It is 
not to be tolerated that the courts of the United States shall be 
thus used. It cannot be permitted that a conflict between courts of 
fédéral and state jurisdiction — always to be deprecated, and to be 
avoided, if possible— may thus be projected to further the supposed 
interest of desperate litigants. The courts of the United States 
will not sanction such proceedings, nor become party to an un- 
warranted conflict with the courts of another jurisdiction. Upon its 
face, the bill is without equity to sustain it, and should hâve been 
dismissed by the court sua sponte. It presented no case for the 
exercise of équitable jurisdiction, and no warrant or justification 
for the appointment of a receiver. 

It is objected that the appellent had not obtained leave of the 
court appointing him to prosecute this appeal. We had occasion 
in Bosworth v. Association (decided at the présent session) 80 Fed. 
969, to consider the question of the right of a receiver to appeal. 
This case is distinguishable from that, in this : that the receiver hère 
is not the appointée of the court from whose decree the appeal is 
taken. If it be necessary that in ail cases a receiver should obtain 
the authority and the direction of the court appointing him to 
appeal in any case pending in another jurisdiction, and if it be true 
80F.-62 



978 80 FEDERAL REPORTER. 

that the appellees hère can properly object for want of such leave, 
we do not doubt that the authority conferred by the orda* of appoint- 
ment to apply to the circuit court of the United States for the 
restoration of the property to the rightful jurisdiction of the state 
court, and to carry on ail proceedings necessary and proper for that 
purpose, Is ample to warrant this appeal, which was, in fact, allowed 
by the court below. The decree is reversed, and the cause is remand- 
ed, with directions to the court below to grant the prayer of the 
pétition, and to direct its receiyer to release and turn over to the 
appellant, as receiver, aJl the property of the North & South Rolling- 
Stock Company which at any time has corne to his possession as such 
receiver, and to aceount for and pay over to the appellant, as such 
sreceiver, ail moneys in his hands or property received by him as eam- 
ings of the property and railroad cars of which he at any time has had 
possession, under the order of the court below. 



HOOK V. ATBRS et aL» 

(Olrenlt Court of Appeale, Seventh Cîircult May 8, 1897.) 

No. 320. 

1. Plbdobs— Change of Possbssion. 

The Intent to pledge does not constitute a pledge, but there must be de- 
llvery to the pledgee; and therefore, ■where bonds held by the président of 
a railroad company for the company never passed from his control, there 
was not a pledge of them to a syndicate of which he was a member, though 
he may hâve Intended to pledge them to seeure loans made by the syndi- 
cate to the company, there belng no actual delivery of them to the trustée 
of the syndicate who held the notes of the company. 

S. Samb— Equitable Pledgb. 

To apply the doctrine of équitable pledge, there must be a contract from 
which It sufflciently appears that the partleular property was designed by 
the debtor to be subjected to the payment of the debt. 

t. SaMB— AUTHORITT ov Railsoad Pkesident. 

The président of a railroad company cannot so contract wIth hlmself, In 
another capacity, without the sanction or knowledge of the directors and 
Btockholders, that an équitable pledge upon the property of the company 
can be enforced to the détriment of eredltors. 

i, ESTOPPEI.. 

Members of a syndicate who sold thelr Interest thereln to another mem- 
ber, with knowledge that he claimed that certain bonds In his possession 
were held in trust as collatéral for a claim of the syndicate, àeld estopped 
to deny that the bonds are so held. Woods, Circuit Judge, dissentlng. 
S. Samb— Notice to Pautnee. 

An estoppel restlng upon two members of a flrm by reason of an indl- 
vldual transaction cannot blnd the flrm of which they are members, as 
notice to a partner, to bind the co-partnership, must be wlth référence to 
a transaction within the s'cope of the co-partnership. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Illinois. 

Thls cause was before thIs court upon the appeal of the présent appellant, and 
Is reported In Hook v. Ayers, 24 TJ. S. App. 202, 12 C. O. A. 554, 63 Fed. 
847, and 24 V. S. App. 487, 12 C. O. A. 564, 64 Fed. 660, to which réf- 
érence 1b made for the facts as then developed. The decree was reyersed, and 
the cause remanded for further proceedings in accordance with the opinion ot 

1 Eehearlng denled June 17, 1897. 
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the court. Upon flllng the mandate of this court, Marshall P. Ayers, Augutrt- 
as E. Ayers, and John A. Ayers, the appellees, filed In the court below, and 
by leave of that court, their amended cross bill in substance eharging the same 
équitable pledge asserted in their original cross bill; the recovery of a judg- 
ment by âem against the Jacksonville Southeastem Eailway Company upon 
the loan mentloned In the cross bill; the Issuance of an exécution thereon, and 
Its retum unsatisfled; that William S. Hook, the président of that railway 
Company, as such président received from the Louisvllle & St. Louis Eailway 
C5ompany the 247 bonds lesued by that company to the Jacksonville Southeast- 
em Company, had delivered 125 of them to the appelleee as securlty for ad- 
rances made, and had unlawfully, wlthout authorlty of the railway company, 
the owner of them, and In fraud of the rlghts of the credltors of the road, ap- 
proprlated tlhe other 122 to his own use, and saibsequently made a gift of them 
to his wlfe, Mary B. Hook. William S. Hook answered to this ctoss bill, 
denying, as he had before denled, the alleged équitable pledge of the 122 bonds 
to the appellant, asserting "that sald one hundred and twenty-two bonds were 
sold by the Jacksonville Southeastern Eailway Company, or, more aecurately 
speaklng, were pledged by said company as securlty for money obtained by It, 
and applied by It to the payment of its debts, and in support of Its operating 
expansés; that sald bonds were pledged to secure indebtedness due from said 
company to the complalnants Marshall P. Ayers, John A. Ayers, and others, 
and witlh thç fuU knowledge and consent of ttie sald eomplainant Augustus B. 
Ayers; that afterwarda the said Marshall P. Ayers and John A. Ayers sold 
ail their interest In sald one hundred and twenty-two bonds to this respondent, 
and received the priée agreed upon for the same by them; that this respondent 
pald the said Marshall P. Ayers and John A. Ayers for their respective inter- 
est In said bonds the sum of three thousand dollars, the bases for the whole 
of said bonds being thirty thousand dollars; that such payments were made by 
respomdents and received by the two complalnants in the months of June and 
July, 1889. Eespondent says that said sale was made with the full knowledge 
of the fact by the eomplainant Augustus B. Ayers, and that said complalnants 
are esitopped to set up any claim to said bonds, or any part of them. But, If 
the complalnants in the cross blll shall be held to be entltled to set up any 
clalm to said bonds as judgment credltors, then they must redeem said bonds, 
and must P^y the amount of money for whieh the same were at that time 
and hâve since been held by respondent, with interest upon the same Ai the 
rate of six per cent, per annum." Mary B. Hook, the appellant, also separately 
answered the amended cross bill; conflrmlng her answer to the original cross 
bill, and resting her tltle to the 122 bonds upon the rights of her husband, 
William S. Hook, from whom she received the bonds as a gift Further testd- 
mony was thereupon taken with respect to the transactions at issue, but the 
facts, 90 far as necessary to be stated, are embodled in the opinion upon the 
former appeal, and in this opinion. The court below decreed, as It had before 
decreed, that the proceeds of the sale of the Louisvllle & St. Louis Eailway 
should be applied flrst to the payment in full of the 125 bonds pledged to the 
appellees, and thereafter, if any proceeds remained, to the payment of the 122 
bonds clalmed by Mary B. Hook, the appellant. 

Thomas Worthington (Isaac L. Morrison, of counsel), for appel- 
lant. 
William Brown, for appellees. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

JENKINS, CSrcuit Judge, upon this statement of the case, de- 
livered the opinion of the court 

We held when this case was previously before the court that 
the appellants, as pledgees of the 125 bonds, were not entitled to 
an équitable lien upon the remaining 122 bonds. That ruling is 
res judicata. The amended cross bill présents the appellees in 
the character of judgment credltors, so that thej are now entitled 
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to question the transaction by which Mary B. Hook claims to hâve 
acquired the ownership of the remaining 122 bonds, unless they 
are estopped by the transaction berween William S. Hook and two 
of the appellees with respect to the sale to Hook of their inter- 
est in the Chicago, Peoria & St. Louis Syndicate, or, if not technic- 
ally estopped, unless the firm is bound by notice of this trans- 
action. Our attention will first be directed to the question whether 
there was in fact any valid pledge of the 122 bonds by the Jack- 
sonville Southeastern Eailway Company to William S. Hook, or 
to any other person, for the beneflt of the syndicate. The cross 
bill proceeds upon the theory that thèse bonds never passed from 
the custody of the railway company, and are still its property. 
The answer asserts the pledge, and assumes the burden of its proof. 
The fact of the pledge, if one there was, rests wholly upon the 
testimony of William S. Hook and Marcus Hook. So far as the 
évidence discloses, there was no action by the directora of the com- 
pany authorizing such pledge, nor ajiy knowledge by them of the 
intention of Hook, as président, to make such pledge, except as 
herein stated. Nor is there any written pledge of any kind, nor 
any entry in the books produced from which such pledge could be 
inferred, except possibly the entry of October 1, 1889, in the books 
of the syndicate company, by which, after the purchase of his fel- 
lows' interest in the syndicate, William S. Hook charged to him- 
self, at a stated sum, thèse 122 bonds, which transaction cannot 
be sanctioned, and is not defended by counsel. William S. Hook 
testifles that in December, 1887, at the time of the pledge of the 
125 bonds to the appellees, he stated to Augustus E. Ayers, one 
of the appellees, that he intended to hold the 122 bonds to secure 
the syndicate for advances made by the Chicago, Peoria & St. Louis 
Company; that "at practically the same time" he deposited the 
122 bonds with the American Exchange National Bank of New 
York, subject to the order of T. J. Hook & Ca This claimed de- 
posit was by an order on the trust company in New York, which 
was trustée under the mortgage securing the bonds. T. J. Hook 
& Co. was William S. Hook, and none other. The transaction, 
therefore, was in plain English, this: William S. Hook, as pres^ 
ident of the Louisville & St. Louis Railway, delivered its bonds 
to the trustée under the mortgage for countersigning and deliv- 
ery to William S. Hook as président of the Jackson>dlle South- 
eastern Railway. William S. Hook, as président of the latter com- 
pany, ordered the trustée to deliver them to the American Ex- 
change Bank, to be held subject to the control and direction of Wil- 
liam S. Hook. This ârm of T. J. Hook & Co. was engaged in no 
business except that of keeping this bank account with the Amer- 
ican Exchange National Bank, and the only person interested in 
it was William S. Hook. The Jacksonville Southeastern Railway 
Company was not indebted to the firm of T. J. Hook & Co. Mr. 
Hook déclares the flrm never purchased thèse bonds; never held 
them, except upon his own motion, as custodian, to protect ad- 
vances made by the Chicago, Peoria & St. Louis Syndicate to the 
Jacksonville Southeastern Railway Company. It does not appear 
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that in December, 1887, any advances had been made by the syn- 
dicate to the Jacksonville Southeastern Bailway; nor does it ap- 
pear when any such advances were made, except that on May 31, 
1888, William S. Hook, as président of the Jacksonville Southeast- 
ern Railway Company, executed to the Chicago, Peoria & St. Louis 
Eailway Company a promissory note for $65,000 on account of 
money advanced and expended in the construction of the Louisville 
& St Louis Railway. This note was delivered to Marcus Hook 
as treasurer of the Chicago, Peoria & St. Louis Bailway Com- 
pany, and with and aa collatéral to the note of the latter Com- 
pany for a like amount, and, by the direction of William S. Hook, 
paseed from Marcus Hook as treasurer to Marcus Hook individ- 
ually, "to be held as trustée for the beneflt of the syndicate." Soon 
after the exécution of thèse notes, the members of the syndicate 
executed receipts for the dividend declared by the syndicate, but 
received no money therefor; and Marcus Hook déclares that at 
that time he explained to each member of the syndicate that he 
held thèse notes, and that they were secured by the 122 bonds 
"which were under my control as collatéral." He never had con- 
trol or possession of tibiem. He had only been authorized by Wil- 
liam S. Hook to sign checks in the name of T. J. Hook & Oo. Thèse 
bonds never passed beyond the control of William S. Hook, or eut 
of his custody. In June, 1889, William S. Hook purchased the in- 
terest of the other members of the syndicate; and thereafter, in 
October, 1889, he directed an entry upon the books of the syndi- 
cate or the Company controlled by the syndicate, crediting upon 
the 165,000 notes the sum of $61,000, as the value of the 122 
bonds which at the time were in the bank in the city of New 
York subject to the order of T. J. Hook & Co. It may be that 
William S. Hook intended to hold thèse 122 bonds as security 
for such advances as the syndicate should make to the Jackson- 
ville Southeastern Eailway Company. But the intent to pledge 
does not constitute a pledge. It was ruled in Casey v. Cavaroc, 
96 U. S. 467, that delivery and possession are of the essence of a 
pledge, and without them no privilège can exiat as against third 
persons. There must be delivery to, and possession by, the pledgee, 
Christian v. Railroad Co., 133 U. S. 233, 10 Sup. Ct. 260. Story, in 
his treatise on Bailments (section 297), observes: 

"Untll the delivery o( the thing, the whole resta In an executory contract, 
however strong may be the engagement to dellver; and the pledgee acquirea 
no rlght of property In the thlng." 

It is clear, upon this record, that there never was any delivery 
of thèse bonds to Marcus Hook as trustée. The only possible con- 
trol or right that he had to deal with them was as the agent and 
servant of William S. Hook, under his authority to sign checks in 
the name of T. J. Hook & Co. He does, indeed, déclare that he 
stated to the members of the syndicate that thèse bonds were un- 
der his control; but, as matter of fact, the bonds were at ail times, 
from their inception down to the time when he says he gave them 
to his wife, in the custody and under the control of William S. 
Hook. The delivery of thèse bonds to the trust company by the 
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Company making them was a delivery tothe Jacksonville South- 
eastern Eailway Company, and to William S. Hook as its président. 
The deposit of them in the New York bank to the crédit of T. J. 
Hook & Oo., which was an alias of William S. Hook, did not dis- 
possess the company of thèse bonds. He still held them as prés- 
ident of the company, and they remained under his control. What- 
ever his intention with respect to a pledge of the bonds, it was 
never effectuated by any action of the owner of them, or by deliv- 
ery of them to Marcus Hook, the trustée of the syndicate, who held 
in trust the notes of the two railway companies. There was no 
delivery to him of the bonds. They never passed from the posses- 
sion or control of William S. Hook, and his possession of them was 
the possession of the Jacksonville Southeastern Company. Nor do 
we discover sufficient ground to apply the doctrine of équitable 
pledge. That doctrine resta upon the idea thât the possession of 
the thing remained with the owner, and that by some executory 
contract, expressed or implied, a right or interest in the thing has 
been created, which equity will recognize and enforce, upon the 
maxim that equity will regard as done that which ought to be done. 
There must, however, be a contract from which it sufi&ciently ap- 
pears that the particular property was designed by the debtor to 
be subjected to the payment of the debt. Hère was no such con- 
tract. William S. Hook asserts that he declared his intention to 
hold the bonds as security for advances which might be made by 
the syndicate. He says that he took them into his personal pos- 
session by subjecting them to the order of T. J. Hook & Co. This 
act, however, was not authorized by the railway company. Nor 
can it be permitted that as président of the company, and with- 
out the sanction of its directors and shareholders, he may contract 
with himself to the détriment of its creditors and shareholders. If 
the company, by its directors, had sanctioned the acts of William 
S. Hook with respect to those bonds, there might be sufScient 
shown to call for the application of the doctrine invoked. It would, 
however, be dangerous to déclare that one in a représentative ca- 
pacity may so contract with himself, without the knowledge or ac- 
quiescence of those whom he represents, that an équitable pledge 
upon the property of the company could be asserted and enforced. 
It was so simple a matter to hâve procured such déclaration of 
pledge, either légal or équitable, which a court of equity would rec- 
ognize, that -the want of such action casts suspicion upon the trans- 
action, and especially in a case in which an offlcer of the corpora- 
tion is dealing with himself. So far as we can discover, there ex- 
isted merely an intention on the part of William S. Hook that the 
bonds should be pledged to the syndicate, unaccompanied by any 
act of the debtor company. The intention to pledge was that of 
the ereditor, not of the debtor, and upon that there cannot prop- 
erly be invoked the doctrine of an équitable pledge. 

We are next to inquire whether the appellees are estopped to 
assert that thèse bonds are the property of the Jacksonville South- 
eastern Company. Marshall P. Ayers and John A. Ayers were 
members of the syndicate, and disposed of their interest therein 
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to William S. Hook with knowledge that he claîmed the 122 bonds 
to be held in trust as collatéral security for the claim of the syn- 
dicale. They received the money of William S. Hook with that 
knowledge. He parted with his money to them, relying, as they 
well knew, upon holding thèse bonds as collatéral security to the 
debt he purchased. We said before, possibly obiter, and the ma- 
jority of the court is still of opinion, that they are estopped by 
their contract of sale. That the claimed pledge of the bonds is 
ineffectuai as against creditors and shareholders cannot weaken 
the effect of the estoppel. The supposed pledge fails through dé- 
tective action, which, so far as their own rights are concemed, 
Marshall P. Ayers and John A. Ayers could perfect, and did sanc- 
tion by taking the money of William S. Hook with knowledge of 
his claim. Thèse two men cannot therefore now be heard to ques- 
tion a transaction which they hâve thus approved, and in the avails 
of which they hâve participated. The sale of the interest in the 
syndicate transferred the debt and that which secured the debt. 
We do net attempt to vary, or in fact vary, the terms of the writ- 
ten contract. It is not the case of an independent oral agreement 
inconsistent with the stipulations of the written contract. It is 
merely the application of the doctrine of estoppel, by which one 
who has participated in the avails of a transaction which is in- 
complète, and cannot therefore bind creditors, shall not be heard 
to deny the transaction. And by the application of this doctrine 
the contract is not impugned, but is made effectuai as against Mar- 
shall P. Ayers and John A. Ayers to the purposes intended by and 
expressed in it, to wit, the transfer of their interest in the debt, 
and in the supposed collatéral, and to no greater extent But 
how can the estoppel that rests upon the two conclude the flrm of 
which they were members? The transaction had relation to the 
individual business of the two members of the flrm, and was in no 
way related to the co-partnership business. We know of no prin- 
ciple in the law of estoppel by which the flrm can be thus con- 
cluded. It is urged, however, that if the principle of estoppel can- 
not be applied hère, since two of the co-partners had notice of 
William S. Hook's claim to hold thèse 122 bonds as collatéral to 
the syndicate debt, that was notice to the flrm. The doctrine that 
a partnership is bound by notice to one of the partners results from 
the agency of the partner, and because of his duty to communi- 
cate his knowledge to his partners. But notice to a partner, to 
bind the co-partnership, must be with référence to a transaction 
within the scope of the co-partnership business, and not the knowl 
edge derived by one co-partner in the transaction of his private 
business; for, in respect to private matters, there exists no duty 
upon one to communicate his information to his co-partners. 
Duncklee v. Mill Co., 23 N. H. 245; Bank v. Savery, 82 N. Y. 291. 
It is, however, said that Augustus E. Ayers had notice prior to 
the sale to William S. Hook of his intention to hold thèse bonds 
as security for advances which the syndicate might make to the 
Jaeksonvllle Sontheastem Company, and that with such knowledge 
he stood silent, not objecting, and therefore should be ooncluded. 
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There was no duty restmg upon Augustus E. Ayers, as a credilor 
of the JacksoQville Southeastern Railway Company, to enter liis 
objection to the carrying ont of the intentions of William S. Hook 
with respect to thèse bonds. Whatever William S. Hook might 
do, he did at his péril. Owing him no duty in this regard, Au- 
gustus E. Ayers cannot be estopped by his silence. There is no 
évidence in this record that he knew of the sale by his partners 
of their interest in the syndicate, and, if he did, we are unable 
to perceive that such knowledge would conclude him with respect 
to auy just claim of the firm as creditor of the Jackson ville South- 
eastern Eailway Company. He did not actively consent to any 
appropriation of the bonds by William S. Hook. If, knowing of 
Hook's claim to the bonds, he was silent when Hook dealt with 
his partners for their interest, that silence induced no action. He 
made no représentation, he concealed no fact which he was bound 
to communicate to Hook; nor did the latter part with any val- 
uable thing upon the faith of his silence. It may seem inéquitable 
to permit a recovery by this firm, in vlew of the fact that two of 
its members received the money of William S, Hook when they 
knew that he claimed thèse bonds as security for the debt which 
he purchased. It might be possible — we do not, however, so dé- 
cide — ^to recognize this équitable considération, if we had before 
us évidence of the condition of the co-partnership, and the relative 
interests of the partners. The record, however, is silent upon that 
subject. We hâve no data upon which to work out the equity, if 
we were permitted so tç do. 

The decree under considération would seem to be predicated up- 
on an erroneous basis, because it recognizes the claim of the ap- 
pellant, but subrogates her rights to those of the appellees. Our 
conclusion dénies her right to the bonds in controversy, and asserts 
them to be the property of the railway company. In the distribu- 
tion of the proceeds of the sale, thèse bonds should not share with 
those held by the appellees, because the latter are held as collatéral 
to the debt of the company. The decree, however erroneous in 
theory, conforma to the prayer of the amended cross bill, and iv 
that regard is favorable to the appellant, and cannot be impugned 
by her. It ia not opposed by the appellees. The decree must there- 
fore be afflrmed. 

WOODS, Circuit Judge. Concurring fully with the principal 
opinion in other respects, I cannot agrée that upon the facts dis- 
elosed there is an estoppel against Marshall P. Ayers and John A. 
Ayers, any more than against Augustus E. Ayers. They made no 
représentations in respect to the ownership of the bonds. They 
were ignorant of the facts, and it was only upon thé représenta- 
tion of William S. Hook, who knew ail the facts, that they were 
led to believe, if they did believe, that the bonds had been pledged 
as collatéral to the debt of the Jacksonville & Southeastern Rail- 
way Company to the syndicate of which they were members. If 
there w^s fraud or déception in the transaction, Hook was the 
wrongdoer, and they were the victima. He had fuU knowledge. 
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They knew, if they remembered It, only what he or his agent, 
Marcus Hook, had told them under circumstances which called for 
no action or thougiit on tlie subject by them; and more tlian a 
year before they parted with their interest in the syndicate, at 
which time nothing waa said about the bonds. There was, there- 
fore, by no pofesibility an estoppel in pais. Indeed, that is not un- 
derstood to be asserted. "The majority of the court is still of 
opinion that they are estopped by their contract of sale," it is said; 
but that cannot be, unless the bonds were within the terms of the 
contract. The contract is in writing, and its terms cannot be in 
doubt. Each member of the syndicate executed to William S. 
Hook a written assignment of his interest in the property of the 
syndicate. It is not pretended that the syndicate had ever had 
any interest in the bonds except as pledgee. We are ail agreed 
that there was no pledge, and no vaJid agreement to make one; 
and it is therefore clear that no interest in the bonds was trans- 
ferred to Hook, or purported to be transferred to him, by force of 
the contract of sale. It is said, however, that the members of 
the syndicate disposed of their interest therein to Hook with a 
knowlédge that he claimed that the bonds were held as collatéral 
for the beneflt of the syndicate. The fact is not beyond question, 
but let it be conceded. Hook knew the contrary, and, if the other 
members believed it, it was because he had misled them; so that, 
as we haVe already seen, an estoppel in pais is ont of the ques- 
tion. If the meaning of the majority opinion is that the exécution 
of the contract of sale, with a knowlédge of Hook's claim that the 
bonds were pledged, was équivalent to an agreement or binding 
consent that the claim was true, that proposition can be given no 
signiflcance hère without a plain disregard of the rule that writ- 
ten contracts cannot be varied by proof of antécédent or contem- 
poraneous paroi agreements. The written assignment did not in- 
clude ah interest in the bonds, and it is not compétent to show a 
paroi agreement, deduced from assertion on one side and acquies- 
cence on the other, that an interest in the bonds should be in- 
cluded. There might, in such a case, upon a proper showing, be 
a reformation of the contract in order to express the whole in- 
tention of the parties; but to déclare an existing estoppel upon 
the facts as they are seems to me to be a departure from estab- 
lished principles, which are of the greater importance because they 
are of every-day application. It seems to me to be aside from, and 
in part a begging of, the question, to say, "It is merely the ap- 
plication of the doctrine of estoppel, by, which one who bas par- 
ticipated in the avalls of a transaction which is incomplète, and 
cannot therefore bind creditors, shall not be heard to deny the 
transaction." There is no question hère concernirig the rights of 
creditors other than the appellees. The transaction in the arails 
of which Marshall P. Ayers and John A. Ayers participated was 
in no sensé incomplète. It was consummated, and is evidenced by a 
writing of unequivocal terms; and the question is, what was the 
actual transaction? Were the bonds included? It is said that one 
who has participated in the avails of it cannot deny the transac- 
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tion. That proposition, aa hère applied, is reasoning in a circle. 
The bonds are brought into the transaction only by force of the 
supposed estoppel, but the estoppel asserted arises aiter the trans- 
action, by reason of the avails thereof being taken by the par- 
ties supposed to be estopped. They did not share in the avails 
of the bonds, unless they were included in the transaction; and 
yet the proposition is that, because the appellees shared in the 
avails, the bonds must be deemed to hâve been included. It seems 
clear to me that, if there was an estoppel, it must be found outside of 
the transaction to be aJfected thereby; and, for the reasons already 
stated, that cannot be. If the supposed pledge failed for want of 
effective action — there was in fact no action at ail, but at most 
an intention on the part of Hook alone — Marshall P. Ayers and 
John A. Ayers could, of course, perfect it, as against their own 
rights, by an agreement to that effect; but such an agreement rest- 
ing in paroi cannot be shown, when the effect is, as hère, to vary 
a contract in writing. It is to be observed that Hook's answer 
does not attempt to set up an estoppel against Marshall P. Ayers 
and John A. Ayers. It allèges an outright sale by them to him 
of their interest in the bonds, for a price paid, and not a sale by 
force of an estoppel in connection with the actual sale which was 
made of their interest in the property of the syndicate. The es- 
toppel attempted to be set up is against the three Ayerses, and it 
is predicated, as against two of them, solely on the aileged sale of 
their interest in the bonds, and, as against the third, upon his ai- 
leged knowledge of that sale at the time it was made. In short, 
the theory of the answer is that two of the appellees had parted 
with their interest in the bonds by contract of sale, and that the 
other was eut ofl by an estoppel in pais. The answer fails because 
there was no such contract, and such an estoppel, upon the facts, 
against Augustus E. Ayers was impossible. Against the other 
two, no estoppel outside of the contract was pleaded, and, if it 
had been, it could not hâve prevailed. Decree afflrmed. 



DADIBRIAN v. GULLIAN et al. 

(Circuit Court, D. New Jersey. May 4, 1897.) 

Bqtjitt Plbading — Supflbmental Bill — Imfeinqement of Teadb-Makk — 
Nbw Parties. 

Oomplainants, after securing a decree against oertaln parties restralnlng 
the use of a trade-mark, sought by supplemental bill to make parties to 
the suit others -who had jdirchased the business from the original défend- 
ants, and were using the trade-mark, and also certain persons, formerly 
servants of the original défendants, who had entered the employ of the 
new users of the mark. It appeared that the original défendants had 
made no attempt to transfer a rlght to use the mark, and that the new 
users of It dld not base their clalm to use It upon any rights supposed to 
be derived from the original défendants. Held, that leave to file the sup- 
plemental blU should be denled. 

Betts, Hyde & Betts, for complainant 
Louis C. Raegener, for défendants. 
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KIKKPATRICK, District Judge. Markar G, Dadirrian, the com- 
plaicant hereid, having obtained on decree an injunction against 
Muggerditch Gullian, Albert Gullian, and Otto Heisenbnttel, trading 
as M. Gullian & Co., restraining them, their agents and servants, 
from using the trade-mark "Matzoon" as a label for a fermented milk 
préparation, asks leave by pétition to file a supplemental bill for tbe 
purpose of making Senekerim Gullian, Taquhy Gullian, Nazar Gul- 
lian, and Eeuben Gullian parties to bis original suit. The reasons 
alleged in the pétition are that, pending the suit against M. Gullian 
& Co., the said M. Gullian & Co. made an assignment and transfer 
of their business in preparing, putting up, selling, and oflEering for sale 
a liquid préparation of fermented milk to Taquhy Gullian, who is 
the wife of Senekerim Gullian, and the same was accepted by her 
with full knowledge of the pendency and object of the suit, and that 
subsequently the property was transferred to Senekerim Gullian, who 
had like knowledge. It does not appear that any claim was made 
by Dadirrian to the exclusive right to manufacture the fermented 
milk which he sold under the trade-mark of "Matzoon." His only 
object in bringing the suit was to protect his right to use his trade- 
mark in connection with the manufactured article. He did not ob- 
ject to the manufacture and sale of fermented milk. That was a 
business in which any one might engage without hindrance from 
him, and therefore the sale of the utensils necessary to the carrying 
on of that legitimate business could not afford any ground for mak- 
ing the purchasers parties to a controversy which does not neces- 
sarily pertain to the business. It does not appear that M. Gullian 
& Co. undertook to convey to Taquhy Gullian any right to use the 
trade-mark "Matzoon," which was the subject-matter of the suit, or 
that she ever made use of the word "Matzoon" in selling the product 
of her business; on the contrary, it is admitted that Taquhy, after the 
decree and injunction had been obtained by Dadirrian, changed its 
name to "Lebben." Recently it is said that Senekerim Gullian bas 
come into possession of the business and appliances so pur<;hased 
by his wife, Taquhy, and that he is now engaged in manufacturing 
fermented milk, and is selling it under the name of "Matzoon," but 
he does not claim to so call it by virtue of any right derived either 
from his wife, Taquhy, or M. Gullian & Co. The other persons 
named in the pétition — ^Nazar Gullian and Eeuben Gullian — were 
servants of M. Gullian & Co., and hâve ceased to be such. They are 
now in the employ of Senekerim. No other reason is advanced why 
they should be made parties except that they are the sons of Mug- 
gerditch Gullian, and live in the same house with him, and Seneke- 
rim, their brother. I bave already held that Senekerim Gullian was 
carrying on this business on his own behalf, and in good faith, and 
that neither he nor his brothers, Nazar and Reuben, though once 
the servants of their father, Muggerditch, were bound, having ceased 
to be such servants, to obey the injunction granted in the suit to 
which they were not parties. They should not, more than other 
strangers, be in any way concluded by the decree, but be permitted 
to hâve their day in court to oflfer such défenses to their actions as 
they may be advised. The purchase by Senekerim of the utensils 
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to manufacture the articles which he now offers for sale, even thongh 
it were from M. Gullian & Co, direct, cannot change his status or im- 
pair his rights. The injunction was issued, not to prevent the manu- 
facture and sale of fermented milk, but to forbid the use of the 
trade-mark "Matzoon" as an aid in procuring purchasers. It is true 
that Senekerim is now using the prohibited word for that purpose, 
but he does not base his right upon any grant or transfer from M. 
Gullian & Co., the défendants, but upon the ground that Dadirrian, 
the complainant, bas no exclusive privilège to do so. Leave to file 
the supplemental bill is denied. 



PEIROB T. BANB. 

(Circuit Court of Appeals, Seventh Circuit. June 8, 1897.) 

No. 347. 

Habtbr Airo Servant— Railroad Appliances— Assumption of Rise. 

A rallroad company or a receiver operatlng a raiiroad owes no duty to 
Its or his servants to provide cars or engines of but one pattem, and any 
rlsb arlslng from an obvions différence In construction of paxtlcular cars or 
engines from tbose to wblch tbey are accustomed Is assumed by sucli 
servants. 

In Error to the Circuit Court of the United States for the South- 
ern District of Hlinois. 

The Injury whlch was the subject-matter of thls action happened to George 
Bane, the défendant in error, while in the service of the receiver of the Toledo, 
St Louis & Kansas City Raiiroad Company, in the capacity of bralieman upon 
frelght trains. On the 18th day of January, 1895, at about 4 o'cloek p. m., 
the défendant In error and the train erew were summoned at Franlsfort, Ind., 
to talie cliarge of a through frelght train destined for Charleston, lU. At 
that time he was notifled that a certain switch engine, whlch had then just 
corne from the repair shops at Franlifort, and was standing on a siding, was 
to be taiien eut in the train as a "dead engine"; that is, an engine without 
steam, and ûot dolng active work. Thls engine was to be taken to Charleston 
for service there In swltching. It was constnicted wlth a sloping tank, ex- 
tendlng to wlthin two feet of the rear end of the tender, and with a footboard 
at the rear end of the tender, being in length a foot and 5 inches less than 
the width of the engine, and being 14 hiches above the rails. Above thls 
footboard, and upon the floor of the tender, were two hand rails, each about 
2 feet long, one upon each slde of the drawbar, wlth a space of 10 inches 
between them. Thèse were placed 15 inches back from the rear end of the 
floor of the tender, and 80 Inches back from the end of the drawbar. Thls 
switch engine, being in perfect repair, was placed In the frelght train wlth six 
or elght frelght cars between It and the locomotive that hauled the train and 
a number of miscellaneous freight cars behlnd It. The défendant In error, as 
head brakeman, was placed at the head end of the train. When near Cayuga, 
and going up a steep Incline, known as "Oayuga Hlll," the train, in order to 
surmount the hlll, was parted Into two sections. The flrst section proceedlng 
up the incline became uncoupled Immediately behlnd the dead switch engine, 
by reason of the pin in the coupler rlsing, and lettlng out the llnk. The con- 
ductor and the défendant In error at thls time were at the rear end of the 
section, some three cars behlnd the dead engine, and, upon the uncoupling of 
thls section, applied the brakes to bring the rear portion of the section to a 
stop. Bane then descended, and signaled to the engineer to back up. As the 
front part of the section retumed, he went towards It, stepped upon the foot- 
board of the dead engine, and, when the two parts of the section came to- 
gether, he coupled them with the pin, which still remained in the drawbar 
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head. The section was then taken over the Mil, and placed npon a slding, the 
engine retuming for the rear section which It brought up, when the train was 
agaln coupled and prôeeeded. At about 11 o'elocls at night, about two boura 
after leaving Cayuga, and when nearing Rldge Farm, 111., the train again 
became uneoupled Immediately behind the dead swltch engine, and In the 
same manner as before. Bane was at that time on top of a box car between 
the two englnes. The forward part of the train proceeded to the swltch at 
Rldge Farm, and then the engineer, upon being Informed of the mishap, re- 
versed his engine, and backed the train to the rear portion, .which had become 
disengaged, and was about a quarter of a mile distant. In going that dis- 
tance, Bane stood upon the footboard of the dead engine, having hold of the 
hand rail pn the south side of the rear end of the tender. Upon approaehing 
the rear end of the train, he slgnaled to the flreman with his lantern, which 
he held in his rlght hand, holding to the hand rail with his left hand. The 
train not slowlng, Bane undertook to cross upon the footboard to the other 
slde of the engine, In order to signal to the engineer. He stood with his back 
to the tender, and, tuming to pass around the drawbar, he examlned, with the 
aid of his lantern, the step on the further side of the drawbar, satisfying hlm- 
self that It was in proper condition, but paid no attention to the hand rail on 
the tender, and dld not examine it. In àttempting to cross around the draw- 
bar, he reached for the hand rail, and his hand rested on the smooth surface 
of the frame of the tank In the 10-lnch space between the two hand rails. 
He lost his balance, fell backward upon the north rail of the track, and 
recelved the Injuries complained of. The négligence chargea In the déclara- 
tion Is the failure "to hare upon the rear end of the tender of the swltch 
engine a hand rail reaching from one slde thereof to the other, to reasonaWy 
protect employés engaged in operating such swltch engine and tender, and 
In coupling the same to other cars." At the trial the case was rested upon 
the conclusion of the évidence for the plalntlflf, the défendant below offerlng 
no testimony, but movlng the court to direct a verdict for the défendant, The 
adverse nillng of the court upon that request Is assigned for error. 

Clarence Brown and Charles A. Schmettau, for plaintiff in error. 
F. W. Dundas, for défendant in error. 

Before WOODS, JENKESTS, and SHOWALTER, Circuit Judges. 

JENKINS, Circuit Judge (after stating the facts as above), The 
test of liability is failure in the discharge of duty. Unless the 
master stood in breach of duty in hauling, as part oî this freight 
train, a switch engine of the construction of the one in question, 
responsibility for the injury hère cannot justly be imposed upon hlm. 
This switch engine was not being operated. Bane had no concem 
with it except as it constituted part of the freight train being hauled. 
Neither the hand rail nor the footboard was for use in connection 
with the opération of the train. Bane used thèse instrumentalities 
as a convenience in an attempt to cross from one side to the other 
of the train. He assumed, without examination, that with respect to 
the hand rail the switch engine was of like construction to some 
others with which he was familiar, and that the hand rail was con- 
tinuons across the engine. Liability is asserted upon the broad 
prêteuse that the master had no right to haul a switch engine in this 
train unless it was equipped with a continuons hand rail across the 
rear end. The contention cannot be upheld. The master owes no 
duty to the servant to provide cars or engines of but one pattem. 
There rests no such obligation upon the master. "A raiiroad Com- 
pany is guilty of no négligence in receiving into its yards, and pass- 
ing over its line, cars, freight or passenger, différent from those 
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itself owns and uses." Kohn v. McNulta, 147 U. S. 238, 13 Sup. C5t 
298. In that case liability was asserted becanse a foreign car, hav- 
ing deadwoods or bnmpers, was hauled in a train with other cars, 
whjch bad none, and thereby the danger of coupling was «ihanced. 
Tliere, as hère, the cars were not ont of repair or in defective con- 
dition. They were merely of différent construction. The court ob- 
served : , 

"But ail this was obvlous to even a passlng glance, and the risk whlch 
there was In coupling such cars was apparent. It requlred no spécial skill or 
knowledge to detect It. The intervener was no boy placed by the employer in 
a position of undisclosed danger, but a mature man, dolng the ordinary work 
which he had engagea to do, and whose rlsks were In this respect obvlous to 
any one. XJnder those clrcumstances, he assumed the risk of such an accident 
as this, and no négligence can be Imputed to the employer." 

The master has the right to haul over his road cars or engines of 
différent construction, pturticularly if they are in ordinarily safe con- 
dition. The risk in opération is assumed by the servant, although 
it is thereby enhahced, provided the risk be apparent, not requiring 
spécial skill or knowledge to detect it. In such case the master and 
the servant stand on common ground, with.equal means of knowledge. 
If the hand rail in question can be said to hâve been of defective 
construction, because not continuons, the defect was obvions, and 
open to the observation of ail. In such case the servant assumes the 
risk. Railroad Co. v. Meyers, 46 U. S. App. 226, 236, 22 0. G. A. 268, 
and 76 Fed. 443. The court should therefore hâve withdrawn the 
case from the jury. The judgment is reversed, and the eause 
remanded, with directions to award a new trial. 



SILVER PBAK MINES v. HANOHETT. 

(Circuit Court, D. Nevada. May 21, 189T.) 

No. 635. 

AFFIDAVITS— iRREGUIiAKITT OF FORM. 

An affldavlt whlch beglns by recltlng, "S., a corporation, the plalntUT 
above named, by M., Its attorney, belng duly swom," etc., though irregular 
In form, Is not a nuUity, the true Interprétation thereof belng that It is the 
affldavlt of M., who Is the attorney of the corporation. An attorney may 
make the affldavlt for the corporation. 

The heading to the affldavit for attachment referred to in the 
opinion is as follows: "Silver Peak Mines, a corporation, the plain- 
tiff above named, by M. A. Murphy, its attorney, being duly sworn, 
says," etc. The heading in the afQdavit attached to the complaint 
is as follows: "M. A. Murphy, being duly sworn on behalf of the 
plaintifl in the above-entitled action, says," etc. The motion to dis- 
solve the attachment was based upon the ground that there was no 
afiadavit on file made by or on behalf of the plaintifl. 

M. A. Murphy, for plaintiff. 
James F. Dennis, for défendant. 



FOSTEK V. CEAWFOBD. 991 

HAWLEY, District Judge (orally). I think the fonn of the head- 
Ing of the affidavit is subject to criticism. The form as to the afQ 
davit of the complaint is certainly much better. But the point that 
is raised is purely technicàl in its character, and it goes simply to 
the form, and not the substance, of the afiadavit The true inter- 
prétation to be giyen to that afSdayit is that it is the afiadavit of 
îf. A. Murphy, who is the attorney for the corporation. It is not sus- 
ceptible, in my judgment, of any other judicial interprétation. The 
law is well settled that an agent or an attorney may make the affl 
davit. Grocery Co. v. Smith, 61 Mo. App. 665, 669; Drake, Attachm. 
§§ 93-93b, and authorities there cited; 3 Am. & Eng. Enc. Law 
(2d Ed.) 207, and authorities there cited. The motion to dissolve the 
attachment is overruled. 



POSTER V. CBAWFORD. 
(Ctrcnlt Court, D. Indlana. May SI, 1897.) 

L BBTrVAIi OV JODOUBNT. 

A proceeding to revive a judgment belng a collateml proceedlng, bo 
error in such judgment Is avallable agalnst It, If the court wlilch rendered 
It was duly organized, and had Juilgdlction of the BUbject-matter and the 
parties. 
% Lbvy dp Execution— Pbksumptivb Evidehcb of Satisfaction. 

Tbough the levy of an executicm upon sufflclent personal property is, 
prima facle, presumptlve évidence of the satisfaction of the debt, Buch 
presumption te overcome by proof , even wlthout the retum of the offlcer, 
tbat tbe property levied on was retumed to the exécution défendant. 

A. W. Hatch, for plaintiflf. 
W. B. Orawford, for défendant. 

BAKER, District Judge (orally). The flrst reason assigned by 
counsel why the judgment ought not to be revived is that the judg- 
ment appears to be void upon its face, in conséquence of the défend- 
ant having an answer on file setting up matter in bar of the plain- 
tifTs complaint, and that he was called and defaulted, and the matter 
Bubmitted to a jury simply for the assessment of damages, whereas 
the cause ought to hâve been, as is claimed, submitted to the jury 
upon the issues raised by the pleadings, and the whole question of 
the defendant's liability determined by the jury after hearing ail the 
évidence of the parties, respectively, in regard to the matters of com- 
plaint and matters of défense. The error so pointed out, if an appeal 
had been taken, and the correctness of the judgment challenged in a 
direct proceeding, would hâve been availing, and the judgment would 
undoubtedly hâve been reversed. The présent attack, however, is 
collatéral; and, where a collatéral attack is made upon a judgment, 
différent principles control. If three things are found or are shown 
aflBrmatively by the judgment to exist, the judgment will be valid 
and unassailable as against a collatéral attack. Thèse three things 
are: First, a regularly organized court; secondly, jurisdiction over 
the person of the défendant; and, third, jurisdiction over the subject- 
matter. AU thèse requisites afiarmatively appear on the face of the 
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judgment read in évidence, and however irregular or wrongfuî the 
action of the court may hâve been, inasmuch as the court was a com- 
pétent court, inasmuch as it had jurisdiction over the subject-matter 
and over the person of the défendant, it had power to render a judg- 
ment which would be unassailable, regardless of any intervening er- 
rors, when attacked collaterally. It follows that the judgment as to 
this debt is conclusive as to the amount of the indebtedness then 
existing. 

It was secondly insisted by counsel that the crédit of $8,552 made 
upon the judgment was too small, fqr the reason that it appeared 
from the testimony of the défendant and the memoranda that he pro- 
duced on the hearing that there was actually collected on the col- 
latérale assigned the sum of $10,481, of which amount the présent 
plaintiff, William Foster, received the sum of $9,957, and that he 
ought to be charged with that amount as of the 9th of June, 1888. 
Mr. Foster, however, testifles that he was directed by the défendant, 
Henry Crawford, to make libéral provision by way of payment to 
Mr. T. C. Annabal, to Mr. Gordon, and to Mr. Cummings, who, as he 
testifles, were acting in connection with the litigation out of which 
the collection of taxes arose, in the interest of Mr. Crawford. If 
what Mr.. Foster says is true, Mr. Crawford delegated power to Mr. 
Foster to détermine what should constitute a reasonable payment 
that was to bemade to thèse parties; and there has been no évidence 
adduced to show that there was any fraud, or want of good faith or 
of fair dealing, on the part of Mr. Foster, in liquidating the claims 
of Mr. Annabal at |1,000, of Mr. Gordon at $250^ and of Mr. Cum- 
mings at |100; and therefore the court cannot say, under the évi- 
dence, that Mr. Crawford was entitled to a larger crédit aa of the 
9th of June, 1888, than $8,552, which he received. 

It is further insisted that shortly after the rendition of the judgment 
a levy was made, upon an exécution issued on this judgment, upon 
a number^of engines upon the railroad in which the défendant, Mr. 
Crawford,* was interested ; and it is insisted that, inasmuch as there 
is no returil of record showing what disposition was made of that 
levy, it amounts to a satisfaction of the judgment, and, conseqnently, 
that the court is without power to ascertain the balance, if any, 
due upon the judgment, and to order an exécution to issue there- 
for. It is nndoubtedly the settled law that a levy of an exécution 
upon sufflcient real or personal property is prima facie presumptive 
évidence of the satisfaction of the debt; but it is simply prima facie, 
and, like ail prima facie cases, stands good simply until countervail- 
ing évidence is introduced. In this case Mr. Foster has testifled — 
and on that he is uncontradicted — ^that, shortly after the engines had 
been levied upon, they were surrendered into the possession of Harry 
Crawford, and that he took them away to Lafayette, where some of 
them were repaired or rebuilt, and that they went into use upon 
the road in which the défendant is interested. I think that it is com- 
pétent to show, without any retum of the ofidcer, by such évidence 
as was introduced in this case, that the engines were surrendered to 
the exécution défendant, and I think such surrender completely an- 
swers the prima facie presumption arising from the levy. 
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The plaintiff is entitled to a judgment for a rcTivor of the Judgment 
in the sum of $9,390, and to haye an exécution issued thereon for 
that amount; to ail of which the défendant, by Henry Crawford, at 
the time excepted. The défendant prayed an appeal, and the bond is 
fixed at 110,000; no exécution to issue until 30 days from this date. 
It is agreed by the défendant, as the condition of the staying of ia- 
suing exécution, that no transfer of property in the state of tndiana 
shall be made pending the suit 



BANNEAPOLIS, ST. P. & S. S. M. RY. CO. ▼. EMERSON et aL^ 

(Circuit Court of Appeals, Seventli Circuit. May S, 1897.) 

No. 361. 

L KaILKOADS— FiBEB FEOM LOCOMOTITBS— IlfSTBCCTIONS — PONFLICTIIÎO Bvl- 

DBNCB. 

Wliether a fire wtiich destroyed plaintUCs property was communicated 
from one of défendant' s locomotives or from a forest flre raglng in the vi- 
cinlty, held to be a question of conflictlng eTldence aBd debatable Inferences, 
whlch the court properly refused to wlthdraw from the jury. 
2. Afpbai, and Bbkob— Rclingb on New Trial. 

Bulings by the fédéral court* on motions for new trials are not reviewable 
on error. 

In Error to the Circuit Court of the United States for the West- 
ern District of Wisconsin. 

This was an action at law by J. W. Emerson and D. W. Emerson 
against the Minneapolis, St. Paul & Sault . Sainte Marie Railway 
Company to recover damages alleged to hâve been caused to plain- 
tifl's property by flre communicated from a locomotiTe. In the 
circuit court, verdict and judgment were given for plaintiiïs, and 
the défendant sued out this writ of error. 

Michael H. Bright and Charles B. Keeier, for plaintiff in error. 

W. H. Flett, for défendants in error. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

WOODS, Circuit Judge. The défendants in error recovered a judg- 
ment against the plaintiff in error for damages caused by flre to timber 
lands and to logs, polea, posts, and other forms of timber accumu- 
lated near the tracks of the company's railroad at Romulus, Lincoln 
county, Wisconsin. The négligence charged in the déclaration con- 
sisted in carelessly managing, operating, and running a locomotive, 
not properly equipped and constructed to arrest sparlis, so as to 
set flre to grass, weeds. and brush which had been mowed and 
carelessly permitted to remain upon the company's right of way 
until extremely dry and inflammable, whereby flre from a locomo- 
tive was communicated "to the property, premises, and eflects of 
the plaintiffs, and bumed and destroyed the same." The chief ques- 
tion is whether the court erred in refusing to direct a verdict for 
the plaintiff in error. It would be a laborious task, unavailing as 
a précèdent or for any useful purpose, to summarize the évidence.' 
The contention of the plaintiff in error is: First, that the estab 

1 Rehearing denled .Tune 17, 1897. 
80 F.— 63 
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llshed facts in the case point conclusively to a neighboring forest 
ftre as the cause of the damage to the plaintifE's property; and, 
second, that if the évidence falls short of the ârst proposition, it 
throws the question "whether the engine caused the loss into the 
fleld of conjecture." Thèse questions were submitted to the jury 
upon a charge which could not haye made it more clear that the 
plaintiffs could not recover unless the jury was satisfled by a pré- 
pondérance of the évidence, and able to say "with a reasonable de- 
gree of certainty," what caused the Ares seen on the right of way 
of the Company; "that the flre was caused in the manner spec- 
ifled in the déclaration"; "that the whole damage was caused that 
way"; and that, if the prépondérance of the évidence was that the 
flre was caused in some other way, no matter what, or if the évidence 
was equally balanced, leaving the cause of the injury "in the realm of 
conjecture" and the jury unable to "settle down to any final conclusion 
from a prépondérance of the évidence," the verdict should be for the 
défendant. That the évidence was sufiBcient not only to warrant but 
to require that the case be submitted to the jury we hâve no doubt. 
Of the very daborate argument to the contrary the most that can be 
said is that, if made to the jury, it might hâve been enough to win and 
to justify a différent verdict; but at the same time it demonstrates 
that the case was one of conflicting évidence and of debatable infer- 
ences which could not properly hâve been withdrawn from the jury. 

It follows, of course, that there was no error in refusing a spécial in- 
struction to the effect that, if the Ares seen on the company's right of 
way might hâve been caused either by the locomotive or by the forest 
flre, there was no évidence to warrant the jury in saying that they were 
caused by the one rather than the other, One of the Ares on the right 
of way was on the south side of the track, where it is insisted it could 
not hâve been caused by a spark from the locomotive, because a strong 
south wind was blowing, which must hâve carried ail sparks from the 
engine northward, and therefore, it is urged, must hâve been caused 
by a spark from the forest flre. That was a question to be deter- 
mined upon the pertinent circumstances of which there were many 
disclosed by the évidence. 

The other spécial request for instruction which was refused does 
not présent an essentially différent question. It reasserts the prop- 
osition that, if sparks carried by the wind from the forest flre might 
hâve set the fires upon the company's right of way, there could not 
be a verdict for the plaintiffs. 

Error has been assigned upon exceptions to the admission of 
testimony. We are of the opinion that no error in that respect 
was committed, but, if there were, it was unimportant. 

The ruling upon the motion for a new trial présents no question. 
In the fédéral practice errors of law, and any ruling which may be 
reviewed upon writ of error, may be assigned as error directly, but 
should not be embraced in a motion for a new trial; and, if they 
are, the ruling upon the motion is not thereby made reviewable. 
In this instance the motion embraces no ruling or question which 
we hâve not considered upon the error^ propea-ly assigned. The 
judgment below is afflrmed. 
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DE BEAUMONT v. WILLIAMBS. 

(Circuit Court of Appeals, Third Circuit. May 10, 1897.) 

Patents— Limitation op Claims — Inpkinobment. 

The De Beaumont patent, No. 187,825, for an improvement In heaters and 
feeders for steam boilers, is limited by the prior state of the art to the par- 
ticular arrangement and combination of parts described and specifled. ïTie 
apparatus is intended simply to feed the boiler, and has no relation to a 
System of steam heating, and Is therefore not infringed by a vacuum System 
of steam heating, in which the vacuum pump discharges the hot water from 
the return pipe into an open tank, whence it is pumped Into the boiler by 
an ordinary boller-feed pump. 

Appeal from tlie Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

This was a suit in equity by Délia De Beaumont, administratrix of 
Alexandre De Beaumont, against Napoléon Williames, for alleged 
infringement of a patent for an improvement in heaters and feeders 
for steam boilers. The circuit court held that complainant had failed 
to prove title to the patent, and therefore dismissed the bill. 71 
Fed. 812. The complainant has appealed. 

Mrs. Carrie B. Kilgore and David C. Harrington, for appellant 
Ernest Hovrard Hunter, for appellee. 

Before ACHESON, Circuit Judge, and BUTLEK and BUFFTNG- 
TON, District Judges. 

ACHESON, Circuit Judge. This suit, under the amended bill, ia 
founded exclusively upon letters patent No. 187,825, granted on Peb- 
ruary 27, 1877, to Alexandre De Beaumont for an improvement in 
heaters and feeders for steam boilers. In his spécification the pat- 
entée States: 

"The main object of my Invention Is to utUize the wbole or a portion of the 
exhaust steam of a steam engine, by forcing It into a boiler wlth a supply of 
water. In the manner described hereafter." 

Then, after a brief référence to the accompanying drawing, which 
exhibits a vertical section of the apparatus for carrying the inven- 
tion into eflect, the spécification proceeds thus: 

"A Is the cylinder, to which is adapted a plunger, B, the latter belng reclpro- 
cated In the présent Instance from a shaft, D, through the médium of an ec- 
centrlc, a, and rod, b, and the shaft being driven by the engine. At the bot- 
tom of the cylinder Is a tubular projection, d, the upper end of which forms 
the seat for a valve, e, which rlses, when the plunger is moved upward, and 
permits exhaust steam to enter the cylinder from the pipe, E, which com- 
municates with the exhaust pipe of the steam engine. Water Is also admitted 
In the form of a jet, to the cylinder, beneath the plunger, through the pipe, 
F, wMch communicates wlth a liydrant or réservoir, a check valve, f, In Uie 
pipe, F, opening on the ascent of the pump plunger, and closing on Its descent. 
G Is the discharge pipe, through which, and through the chest. H, contalning 
a check valve, the exhaust steam may be foreed directly Into the boiler." 

The patentée then states that, as the pump opérâtes continuously, 
he uses in connection with the discharge pipe, C, a derice for auto- 
matically regulating the amount of water which passes into the 
boiler, so that it will accord with the requirements of the latter, and 
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the spécification proceeds to describe tliis regulatlng device. TWs de- 
Bcription we need not liere reproduce or further mention, for this 
regulating device is the subject-matter of the second claim of the pat- 
ent, and that claim is not hère involved. The alleged infringement 
ÎB only of the flrst claim, which claim is as foUows : 

"(1) The combinatlon of the pump, A, the pipe, B, eommunlcatlng wlth the 
exhaust pipe of the engine, valve, e, water pipe, F, and force pipe. G, com- 
municatlng wlth the boiler." 

We have already quoted at length everything contained in the spéc- 
ification of the patent relating to the subject-matter of the first daim. 
That claim, obviously, is for a combination of specifled parts. The 
spécification, in connection with the illustrative drawing, shows very 
clearly the purpose of the invention, and the means devised by the 
patentée for carrying the same into effect. The invention is desig- 
nated as "a new and useful improvement in heater and feeder for 
steam boiler," and "the main object" is stated to be "to utilize the 
whole or a portion of the exhaust steam of a steam engine, by forcing 
it into a boiler with a supply of water." The opération of the de- 
scribed apparatus is this: When the plunger is moved upward the 
valves, e and f, are opened, and the exhaust steam through the pipe, 
E, and cold water through the pipe, F, simultaneously enter into 
the pump cylinder beneath the plunger. Then, upon the descent of 
the plunger, the valves, e and f, are closed, the check valve in the 
chest, H, is opened, and the combined exhaust steam and water 
forced directly into the boiler through the pipe, Œ There is no sug- 
gestion in the spécification, or indication in the patent drawing, that 
the exhaust steam is to be utilized for any other purpose than thus 
to supply a hot feed to the boiler. Now, it was not a new thing to 
utilize exhaust steam for the purpose stated in De Beaumont's patent 
For a very long time prior to his invention it had been a common 
practice to supply steam boilers, by means of feed pumps, with water 
heated by the condensation of exhaust steam; the cold water and 
the exhaust steam meeting in a condensing chamber or réceptacle, 
and the water of condensation being pumped therefrom into the 
boiler. Indeed, the De Beaumont patent purports to be for a mère 
improvement in heaters and feeders for steam boilers. Under the 
proofs, it is very clear that at the date of De Beaumont's invention 
the state of this art was such that no claim was allowable except for 
the spécial means devised and described by the patentée for accom- 
plishing the stated purpose. Eailway Co. v. Sayles, 97 U. S. 554. 
Accordingly, we flnd that the flrst claim of the patent in suit is for 
a spécifie combination of elementary parts. Upon well-settled prin- 
ciples, then, this claim must be construed strictly, and the patentée 
held to the particular arrangement of parts described and specifled. 
Duff V. Pump Co., 107 U. S. 636, 2 Sup. Ot. 487; Bragg v. Fit eh, 121 
U. S. 478, 7 Sup. et. 978; Snow v. Eailway Co., 121 U. S. 617, 7 Sup. 
Ot. 1343; Wright v. Yuengling, 155 U. S. 47, 15 Sup. Ct. 1. Has 
infringement of this claim by the défendant been shown? 

The défendant is the grantee of letters patent No. 256,089, dated 
April 4, 1882, for an improvement in apparatus for heating build- 
ings. It appears that the défendant erected under this patent three 
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steam-heating plants in the city of PhiladelpMa, — one on Carter'8 
alley, at the rear of 2^0. 224 Chestnut street, one on the Walnut 
Street wharf, at the Philadelphia & Reading station, and one at the 
Catholic High School. Thèse plants are illustrated by drawings 
made by the complainant's witness Mr. Gallagher, which are in évi- 
dence as exhibits. Il is alleged that thèse heating plants infringe 
the first claim of the patent in suit. The distinguishing character- 
istic of the defendant's apparatus, as instaJled in each of the abov^e- 
named plants, is the circulation of steam through the heating coils 
and pipes by means of a partial vacuum throughout the steam-heating 
System, created and maintained by a vacuum pump. This vacuum 
pump is connected with a large pipe at the return end of the sysr 
tem. By the action of the vacuum pump the exhaust steam and any 
v?ater from condensed steam are drawn from the heating coils and 
pipes into the large return pipe. There is also admitted into this 
large return pipe a jet of cold water, to cool the heated vapor before 
it reaches the vacuum pump. The contents of this return pipe are 
discharged by means of the vacuum pump into a tank. This tank is 
connected with the steam boiler by an independent pipe, through 
which, by means of a second pump, the hot water collected in the 
tank is delivered into the boiler. The vacuum pump employed in 
the defendant's apparatus is the standard double-action pump, and is 
entirely différent from the plunger pump of the De Beaumont patent. 
The second pump used by the défendant is an ordinary boiler-feed 
pump, of the type which existed before the De Beaumont invention. 
Notwithstanding the manifest différences, the complainant's witnesses 
expressed the view that each of thèse heating plants installed by the 
défendant at the above-named places embodies the De Beaumont in- 
vention. In so stating, thèse witnesses, no doubt, were honest 
enough. They proceeded, however, upon a mistaken idea as to the 
scope of the De Beaumont patent.; It bas no such extent as thèse 
witnesses supposed. On the contrary, as we bave already seen, the 
patent is of very limited scope, not only because of the anterior state 
of the art, but also by reason of the statements of the speciflcatiouj 
and the definite terms of the first claim. It is very clear to us that 
no infringement by the défendant bas been shown. Passing by dis- 
similarities in détails of construction, there are radical différences 
between De Beaumont's apparatus and the apparatus set up by the 
défendant, in purpose, in mode of opération, and in combination of 
essential parts. The patent in suit bas nô relation whatever to the 
vacuum System of steam heating, or, indeed, to any System of steam 
heating. The De Beaumont apparatus is intended simply to feed 
the steam boiler, and his pump is in direct communication with the 
boiler. The function of the defendant's vacuum pump is to croate 
and maintain a partial vacuum in a steam-heating svstem. In the 
three steam-heating plants in question the vacuum pump bas no di- 
rect communication with the steam boiler. The discharge by that 
pump of the accumulations of the return pipe is not to the boiler, but 
into a tank. That tank is an open tank, in the sensé that it is not 
air-tight It la therefore impossible for the vacuum pump to make 
delivery into thè boiler. The proof is quite convincing that, as the 
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defendant's heating plants are organized, it is not practicable to 
force the water of condensation into the boiler by means of the 
vacuum pump. The water discharged by the vacrnun pump into the 
tank cannot reach the boiler without the aid of further appliances. 
In fact, the défendant employs an additionaJ pump — an ordinary 
boiler-feed pump — to deliver to the boiler the heated water coUected 
in the tank. We hâve no hésitation in holding that the combination 
of the flrst claim of the De Beaumont patent is not to be found in 
any of the heating plants that the défendant is shown to hâve in- 
stalled. We are of the opinion that upon the question of infringe- 
ment the appellant's case entirely fails. Having, then, upon a con- 
sidération of the substantial merits of the controversy, reached a 
conclusion which is fatal to the appellant, and requires an afiirmance 
of the decree dismissing the bill of complaint, we think that it is not 
necessary for us to consider the other question in the case, namely, 
whether the proofs established the complainant's alleged title to the 
patent in suit The decree of the circuit court is afiSrmed. 
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THE MORGAN. 

TAYLOR V. OROSSLEY. 

(Circuit Court of Appeals, Fourth Circuit. May 4, 1897.) 

No. 206. 

CoLLiBioir— Failurb to Stand By— Prbsumption. 

The act of September 4, 1890, providing that if the master of a vessel 
whlch bas been in collision faîls, without reasonable cause, to stand by 
until he ascertains whether the other vessel Is in need of assistance, the 
collision sball, "In the absence of proof to the contrary, be deemed to bave 
been caused by his wrongful act, neglect, or default," merely puts upon a 
vessel which so fails to stand by the burden of showing that she was not 
responsible for the collision; and where the facts precedlng the collision 
are shown, and It does not appear that euch vessel was in fault, and It 
further appears that the other vessel was guilty of a fault sufflcieut to ac- 
count for ,the collision, then the former cannot be found guilty of con- 
tributory fault merely because of her failure to stand by. 70 Fed. 334, re- 
versed. 

Appeal from the District Court of the United States for the East- 
em District of Virginia. 

This was a libel in rem by W. W. Crossley, master of the schooner 
Morgan, against the steam tug Hercules (George Taylor, her master, 
claimant), to recover damages resulting from a collision. The dis- 
trict court found both vessels in fault, and entered a decree for di- 
vided damages. 70 Fed. 334. The claimant bas appealed. 

Robert M. Hughes, for appellant. 
Floyd Hughes, for appellee. 

Before QOFF and SIMONTON, Circuit Judges, and BRAWLEY, 
District Judge. 
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BEAWLEY, District Judge. The decree of the court below hold- 
ing both vessels in fault for the collision in the libel mentioned, 
and there being no appeal in behalf of the schooner, our attention 
will be limited to the considération of the fault imputed to the tug. 
The learned judge, in his opinion, holds that "the tug was in fault 
in failing to stand by the schooner after the collision, as well as in 
other particulars not material to the décision." The Morgan was a 
three-masted schooner, loaded with coal, which sailed from Hampton 
Roads on March 24, 1893, bound for New Haven. The steam tug 
Hercules, having in tow the barge Charter Oak on a 200-fathom 
hawser, was bound south to Norfolk. The collision occurred be- 
tween half past 10 o'clock and 11 o'clock at night in the Atlantic 
Océan, about 20 miles to the southward of Winter Quarter Shoal 
lightship, and about 40 miles from Cape Charles lightship. The tug 
struck the schooner on the port side, between the fore and the main 
rigging, and eut down into her timbers, making a large aperture. The 
schooner was promptly hauled up in the wind and hove to. She 
proved to be in a sinking condition, and, spite of ail efforts to 
staunch the leak, the water gained so rapidly that her master en- 
deavored to make port, but was unable to do so, and at 5 o'clock the 
water had so increased in the hold that the crew were obligea to take 
to the small boat, and were rescued the same morning by a passing 
tug. The schooner sank at 6 o'clock in the morning of March 25th, 
about seven miles northeast of Winter Quarter lightship. At the 
time of the collision the schooner was making about 5 or 6 knots an 
hour. The tug was making from 2^ to 4 knots an hour, the wind and 
tide being against her. There was a heavy sea running, and a thick 
fog. 
' The testimony, as is usual in such cases, is more or less conflicting. 
As the collision occurred in the open sea, in the nighttime, and in a 
thick fog, the mie which requires a steam vessel to keep ont of the 
way of the sailing vessel must be construed according to the cir- 
cumstances. That it was the duty of the tug to proceed slowly in 
such weather is clear. The oiBcers and men aboard of her say that 
she was making from 2 to 2| knots an hour, but the court below flnds 
that she was moving at about 4 knots. It does not hold that this» 
was too rapid a speed, and it is not clear to us that the rate of speed 
can be imputed to her as a fault. The Martello, 153 U. S. 70, 14 Sup. 
et. 723. Nor is it clear to us that there was any failure on the par< 
of the tug to keep a proper lookout, or in giving the proper signais 
The testimony in her behalf was that everything was done that ought 
to be done. The court below, which had the advantage of hearing 
that testimony, has not found her at fault in either particular. The 
testimony of the master in charge was that immediately before the 
collision he heard one faint blast of the fog horn aboard the schooner; 
that he put his wheel a-port, and in a second or two saw a red light. 
The testimony showed that the schooner was not provided with a 
mechanical fog horn, as required by law, and for this the court be- 
low has held her in fault. As it is not clear from the testimony that 
there was any act of commission or omission on the part of the tug 
tending to bring about the collision, and as the opinion of tip 
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court below, which was made a part of thé decree, bas not pointed 
out such fault, it remains to consider only the correctness of the con- 
clusion which holds the tug responsible in one-half of the damage 
for its conduct after the collision in failing to stand by. The act of 
September 4, 1890 (1 Supp. Eev. St. [2d Ed.] p. 800), provides: 

"Section 1. That In every case of collision between two vesséls It shall be 
the duty of the master or person In charge of each yessel, If and so far as he 
can do so wlthout serions danger to hls own vessel, crew, and passengers (If 
any), to stay by the other yessel untll he bas ascertalned that she bas no need 
of f urther assistance, and to render to the other vessel, her master, crew, and 
passengers (If any), such assistance as may be practlcable and as may be 
necessary In order to save them from any danger caused by the collision, and 
also to give to the master or person In charge of the other vessel the name of 
hls own vessel and her port of registry, or the port or place to which she be- 
longs, and also the name of the ports and places from whicli and to which she 
Is bound. If he falls to do so, and no reasonable cause for such fallure Is 
shown, the collision shall. In the absence of proof to the contrary, be deemed 
to bave been caused by hls wrongful act, neglect, or default 

"Sec. 2. That every master or person In charge of a United States vessel 
who falls, wlthout reasonable cause, to render sueh assistance or give such in- 
formation as aforesald shall be deemed gullty of a misdemeanor, and shall 
be liable to a penalty of one thousand dollars, or imprisonment for a term not 
exceeding two years; and for the above sum the vessel shall be liable, and 
may be selzed and proceeded against by process In any district court of the 
United States by any person, one-half such sum to be payable to the informer 
axid the other half to the United States." 

There is some conflict in the testimony as to the conduct of the 
tug after the collision. The master, mate, and flreman of the tug 
testify to efforts made to flnd the schooner, and that she disappeared 
in the darkness and fog, and could not be found, and that the usual 
signais of distress were not given or heard; but, inasmuch as the 
comt below has found that she did not stand by, we will assume the 
correctness of that flnding, and consider whether, for that reason 
alone, the tug should be held responsible. Our act is a copy of one 
which has long been in force in England, the only material différence 
being that while, under the English statute, the punishment inflicted 
is a révocation of the master's license, the second section hère makes 
it a misdemeanor, punishable by fine and imprisonment. Both are 
in the nature of pénal statutes designed to punish the master for the 
neglect of that duty which considérations of humanity alone impose, 
and which, long before either act, was recognized as a duty in the 
admiralty jurisdiction. It is creditable to the merchant marine of 
both countries that few cases are reported where the failure to stand 
by and render assistance hâve come before the courts, and this case 
is not presented in an aspect which permits an expression of opinion 
as to whether the master of the tug is liable to punishment for the 
omission to do what the statute required. We hâve only to déter- 
mine whether, by reason of the statute, we are bound to présume 
that he bas been guilty of some "wrongful act, neglect, or default," 
because there has been an "absence of proof to the contrary." In a 
case where the testimony has been full respecting ail the acts and 
incidents Ifiading up to the collision, and the judge who heard the 
same has failed to predicate a decree against the tug because of 
any acts or omissions on the part of the master or others tending to 
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produce it, and where onr examination of the testimonj fails to oon- 
vince us that the collision was brought about by their fault, it would 
be a violent construction of the atatute to hold that by reason of it 
alone the tug should be held responsible because of an omission <rf 
duty after the collision, and that, too, in the face of a decree not ap- 
pealed from, holding that, in part at least, such collision waa due to 
the négligence of the schooner. The case would be différent if there 
had been an absence of proof aa to the collision itself , — if, for example, 
the crew of the schooner had not been rescued, as happily they were, 
and for that or other reasons there was a lack of testimony respect- 
ing it, then the failure to stay by, unless explained, would hâve 
raised a presumption that the collision was caused by the wrongful 
act, neglect, or default of the inaster of the tug. It is in such cases 
that the statute becomes operative and, in "absence of proof to the 
contrary," fastens the responsibility upon those who, failing in one 
duty, which was plain, may reasonably be chargea with that whîch 
was doubtful. When one, disregarding cries for assistance, runs 
away from the scène of a crime, a strong presumption anses that he 
has committed it; but where there is positive proof by eye-witnesse« 
that he. did not, he cannot be convicted of it simply because he ran 
away, although he might be convicted of running away, if that were 
made a pénal offense. So we construe this statute to mean that, if 
a master of a vessel that has been in collision with another fails to 
stay by her, and shows no reasonable cause for such failure, the law 
will présume that the collision was caused by some négligent act or 
omission on his part, and, in the absence of proof to the contrary, 
will fasten upon him the responsibility for the collision. It puts 
upon him the burden of showing that he was free from fault. It as- 
sumes that one who fails to offer assistance to those whose distreas 
is caused by him is presumably at fault in the act which caused thfe 
distress, and it denounces pain and penalties against his inhumanity, 
and holds his ship responsible for the peeuniary fine; but it does not 
condemn without a hearing. ' The obligation imposed is not unquali- 
âed; it is carefully guarded by conditions; it permits presumptions 
to be rebutted by proofs, and it is only "in the absence of proof to 
the contrary" that his responsibility is made absolute. 

In The Queen of the Orwell, 1 Marit. Law Cas. 300, the eminent 
Dr. Lushington thus construea the English statute: 

"Now, for the penalty, or what may be called the penalty, 'In oase he fails 
80 to do,- and no reasonable excuse for sald failure,' it shall be attended with 
certain conséquences which are enumerated in the enactment. The effect of 
that, I thlnk, is precisely what haa been stated,— that, supposlng such a state 
of things to occur, there Is thrown upon the party not rendering assistance 
the burden of proof that the collision was not occasioned by his wrongful act, 
neglect, or default. It does not go further. Assumlng thls case to come wlthln 
the provisions of the statute, the proper question I shall hâve to put to you Is 
that Which I should put if no such statute at ail exlsted,— whether thls col- 
lision was occasioned by the wrongful act, neglect, or default of the steamer." 

The conceded violation of any statutory requirement créâtes a pre- 
sumption against the party în default, but this rule cannot be ex- 
tended further than to hold that when an accident occurs it is obliga- 
tory upon the party who has failed to comply with the statute to 
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«how that such default certaînly did not and could not possibly cod- 
tribute to the disaster, 

Conceding the correctness of the conclusion of the court below that 
the master of the tug failed to stay by and rénder assistance, his con- 
duct is to be gravely reprehended, and in a proper proceeding doubt- 
less he may be made to suffer the pénal conséquences that follow the 
violation of the statute; but to hold that such violation makes the 
tug responsible, in ail events, for the collision itself, ia to extend its 
meaning beyond its plain worfla. While such misconduct créâtes the 
strongest presumption against it, and requires that the tug should 
show aflarmatively that the collision was not due to its fault or neg- 
lect, when such "proof to the contrary" has been offered, we flnd no 
authority in reason or précèdent for holding it responsible. The 
English cases under the statute are The Adriatic, 3 Asp. 16; The 
Vallego, Ad. Div. April 27, 1887; The Germania, 21 Law T. (N. S.) 44. 
The American cases are The Eobert Graham Dunn, 63 Fed. 167, af- 
flrmed 17 O. G. A. 90, 70 Fed. 270; The Kenilworth, 64 Fed. 890; 
Towboat Co. v. Winslow, 22 0. 0, A. 327, 76 Fed, 595. In ail of 
thèse cases there was évidence either of some fault in addition to 
the faUure to stay by or an absence of proof that the vessels held 
responsible were not in default. They are, therefore, clearly distin- 
guishable from the case now under considération, where the évi- 
dence showed fault on the part of the schooner suflQcient to cause 
the collision, in her failure to provide herself with the mechanical 
fog horn, which the régulations require. In The Pennsylvania, 19 
Wall. 137, where a bark was provided with a bell Instead of a fog 
horn, the court says: 

"How can U be proved that, it a fog horn had been blown, those on board 
of the steamer would not bave heard It In season to hâve enabled them to 
-check thelr speed or change thelr course, and thus avoid any collision? Though 
there were two loolîouts on the steamer, each In hls proper place, the bark'a 
bell was not heard until the vessels were close upon each other. Who can 
■say the proxlmlty of the vessels would not hâve been dlscovered sooner If 
the bark had obeyed the navy régulations? • * » ijie tnith Is, the case 
is one In whlch, whlle the presumption Is that the failure to blow a fog horn 
was a contributory cause of the collision, and whlle the burden of showing 
that It was In no degree occasîoned by that failure rests upon the bark, It Is 
Impossible to rebut the presumption." 

In The Martello, 153 U. S. 65, 14 Sup. Cft. 723, the bark was pro- 
vided with a tin fog horn, not sounded by mechanical means, The 
proof in that case, as in tfiîs, was that one blast of the horn was 
heard aboard the steamer, which was proceeding at the rate of six 
miles an hour, The court held that, while such speed may not be 
excessive, even in a dense fog, upon the open océan, a différent rule 
applies to a steamer just emerging from the harbor of the largest 
port on the Atlantic coast, and found that a speed of three miles an 
hour was proper under those circumstances. It says: "If the bark- 
entine had been provided with a more powerful horn, it appears to 
be not only possible, but probable, that more than one blast would 
hâve been heard, and the steamer thus apprised of the course and 
distance of the bark," and quotes with approval the opinion of Sir 
Eobert Phillimore in The Love Bird, 6 Prob. Div. 80, to the effect 
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that under such circumstances the burden was on the bark to show 
"that by no possibilité could the sounding of a metbanical fog horn 
• * * hâve prevented the collision, or that it would not possibly 
hâve given more warning to the other vessel." The court below hav- 
ing found that the schooner was in fault in not having a mechanical 
fog horn, and that this was one of the causes of the collision, we are 
of the opinion that it was a cause suffi cient to account for it; and the 
testimony not showing any wrongful act, neglect, or default on the 
part of the tug which tended to produce it, our conclusion is that there 
is such "proof to the contrary" as relieves the tug from responsibility 
under the statute. The decree of the district court is reversed. 
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THE ASPASIA. 
STBINWENDER v. THE ASPASIA. 
(Circuit Court of Appeals, Second Circuit Marcb 19, 1897.) 
Shippihg— Damage to Cakgo— Pkkils op Sba. 

Appeal from the District Court of the United States for the Southern District 
of New York. 

Thls was a libel by Stelnwender and others agalnst the shlp Aspasla to recover 
for damage to cargo. The district court found that some of the goods were 
damaged by the fault of the ship, and others by extraordinary sea périls, for 
whlch she was not responsible, and decreed accordlngly. 79 Ped. 01. From 
thls decree the llbelants hâve appealed. 

Lawrence Kneeland, for appellants. 
Charles C. Burlingham, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

FER CUEIAM. Decree of district covart affirmed, wlth interest and costB, on 
décision of district Judge. 



BARBER et al. v. PITTSBURGH, F. W. & C. RT. 00. et al. (Circuit Court 
of Appeals, Thlrd Circuit) Questions of law certlfled to the suprême court of 
the United States. See 17 Sup. Ot 488. 



SURDON CENT. SUGAR-REFINING CO. et aL T. PAYNB et al. (Circuit 
Court of Appeals, Fifth Circuit.) Questions of law certlfled to the suprême 
court of the United States. See 17 Sup. Ct. 754. 
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OALIFORNIA RB^?WOOD 00. v. BHLOHER et al. (Circuit Court, N. D. Call- 
fomla. Aprll 12, 1897.) Bill In equlty to hâve the respondents decreed to hold. 
In trust for the compJainant, the légal title to a certain quarter section of land. 
Bill dismlssed. Page, McCutchen & Eells, for complalnant. Henley & Cos- 
teUo, for respondentSi 

MOREOW, District Judge. Thls case présents substantlally the same ques- 
tions whlch were ral«ed In the case of Callfornla Redwood Co. v. LItle (No. 11,- 
812; just declded) 79 Fed. 854; and upon the authority of that case, and of the 
case of Mortgage Co. T. Hopper, 12 O. C. A. 293, 64 Fed. 653, the bill wlll be 
dismlssed, with costs. 



OALIFORNIA REDWOOD 00. v. MAHAN. (Circuit Court, N. D. CaUfomia.y 
Bill in equlty to hâve the respondent decreed to hold, In trust for the complain- 
ant, the légal title to a certain quarter section of land. Bill dismlssed. Page, 
McCutchen & EeUs, for complainant. Henley & CosteUo, for respondent 

MORROW, District Judge. Thls case présents substantlally the same ques- 
tions as were raised in the case of Oalifomia Redwood Co. v. Litle (No. 11,812; 
just declded) 79 Fed. 854; and upon the authority of that case, and of the case 
of Mortgage Co. v. Hopper, 12 0. 0. A. 293, 64 Fed. 553, the bill will be dis- 
mlssed, wlth costs. 



OALIFORNIA REDWOOD 00. v. SMITH et al. (Circuit Court, N. D. Call- 

fornia.) Bill in equlty to hâve the respondents decreed to hold, in trust for 
the complainant, the légal title to a certain quarter section of land. Bill dis- 
mlssed. Page, McCutchen & EeUs, for complainant. Henley & OosteUo, for 
respondents. 

MORROW, District Judge. This case présents substantlally the same ques- 
tions as were raised In the case of Cailfornia Redwood Co. v. Litle (No. 11,812; 
Just declded) 79 Fed. 854; and upon the authority of that case, and of the case 
of Mortgage Co. v. Hopper, 12 C. C. A. 293, 64 Fed. 553, the biU will be dis- 
mlssed, wlth costs. 



FOURTH ST. NAT. BANK v. TARDLET. 

(Orcult Com-t of Appeals, Thirâ Chrcult. Aprll 23, 1897.) 

No. 8. 

Bimna akd Bankihg — Equitable Assignment— CnEcks and Drafts— Speciai. 

AOBBBKBNT. 

Appeal from the Circuit Court of the United States for the Bastem District of 
Pennsylvanla. 

This was a suit in equlty by the Fourth Street National Bank agalnst Robert M. 
Yardley, receiver of the Keystone National Bank, to subject moneys In hiS hands 
to the satisfaction of an alleged équitable charge or Uen thereon. The cu-cult 
court dismlssed the bill, and complainant took an appeal to the circuit court of 
appeals. The latter court certlfied certain questions to the suprême court for 
décision, and, havlng received Its answers thereto (see 17 Sup. Ct. 439), has now 
filed the foUowlng opinion. 

R. C. Dale, for appellant. 
Silas W. Pettit, for appellee. 

Before ACHESON, Ch-cuit Judge, and BUTLER and GREEN, District Judges. 

PER CUBIAM. In thls case this court certifled to the suprême court of the 
United 'States two questions of law arising upon the facts of the case, which 
facts, as stated in our certiflcate, are as foilows: "On the 19th day of March, 
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1S91, the sald Fourth Street National Bank adranced twenty-flve thousand dol- 
lars ($25,000) In clearlng-house gold certlficates to the sald Keystone National 
Bank to enable It to meet Its debtor balance In the Phlladelphia clearing house 
under thèse clrcumstances: On sald date Gldeon W. Harsh, the président of the 
Keystone National Bank, actlng on Its behalf and by Its authority, came to the 
banklng room of the sald Fourth Street National Bank, In the clty of Phlladelphia, 
and there represented to the officiais of that bank that the Keystone National 
Bank owed a balance at the clearing house whlch K could not meet, because its 
f unds were In the city of New York, and exhlblted to them a mémorandum show- 
Ing a balance to the crédit of the Keystone National Bank to the Tradesmen's 
National Bank of the city of New York of about twenty-seven thousand dollars 
($27,000), stating that hls bank wished to draw against It and get clearing-house 
certlflcates; and he asked the Fourth Street National Bank to accept the draft 
of the Keystone National Bank for twenty-flve thousand dollars ($25,000) against 
thls 'réserve account In the New York bank,'— that Is to say, against the sald 
fnnd In the Tradesmen's National Bank,— and glve hls bank clearing-house gold 
certlflcates therefor. Relytog upon thèse représentations of Marsh, and on the 
falth of hls statement, supported by the sald mémorandum, that the Keystone 
National Bank had in the Tradesmen's National Bank the speclfied fund against 
whlch it proposed to draw, the Fourth Street National Bank gave Marsh, for the 
use of the Keystone National Bank, clearing-house gold certlflcates to the amount 
of twenty-flve thousand dollars ($25,000), and took its draft, of whlch the fol- 
lowing is a copy: 'Keystone National Bank, No. 5086. Phlladelphia, March 19, 
1891. Pay to the order of R. H. Rushton, cashler, ($25,000,) twenty-flve thou- 
sand dollars. John Hayes, CasUer. To the Tradesmen's National Bank, New 
York.' R. H. Rushton was the cashier of the Fourth Street National Bank. 
The books of the Keystone National Bank show that on the 19th day of March, 
1891, it had to Its crédit in the Tradesmen's National Bank of the clty of New 
York the sum of twenty-slx thousand nlne hundred and seven and » 2/100 dollars 
($26,907.^), and on the same day an entry was made thereln charging against 
that crédit the said draft for twenty-flve thousand dollars ($25,000) it had given 
to the Fourth Street National Bank, The draft for twenty-flve thousand dollars 
($25,000) was duly forwarded to New York for collection, and was presented for 
payment to the Tradesmen's National Bank on the morning of March 20, 1891. 
Payment thereof was refused upon the ground that the drawee had not in hand 
fnnds of the drawer sufflcient to pay the same. In fact, the Tradesmen's Na- 
tional Bank had in cash and in collection items (drafts) for the Keystone National 
Bank the sum of twenty-slx thousand nine hundred and seven and »!/ioo dollars 
($26,907.32), of whlch eighteen thousand and fifty-six and î«i/ioo dollars ($18,- 
056.21> were remitted by the latter-named bank to the former on March 19, 
1891, and the rest previously. The Tradesmen's National Bank then had In 
hand In cash, to the crédit of the Keystone National Bank, the sum of nineteen 
thousand seven hundred and twenty-flve and «2/100 dollars ($19,725.62), and 
had hi addition the said collection items to make up the full sum of twenty-six 
thousand nine hundred and seven and ^^/lao dollars ($26,907.32). Afterwards 
thls money was pald, and the said collection items or drafts were tumed over 
to Robert M. Yardley, the recelver of the Keystone National Bank, and out of 
the collection items he reallzed sixty-one hundred doOars ($6,100), and he thus 
had In hls hands from thls source, when the bill in this case was flled, the sum 
of twenty-flve thousand eight hundred and twenty-flve and «2/100 dollars ($25,- 
825.62) In cash. On the 20th day of March, 1891 (some time during the moi-n- 
Ing), by the order of the comptroller of the currency of the United States, the 
Keystone National Bank was closed, and thereafter Robert M. Yardley was ap- 
pointed recelver thereof." The two questions propounded to tlie suprême court 
were thèse: . "First. Do the above facts show' an équitable assignment by the 
Keystone National Bank to the Fourth Street National Bank of twenty-flve 
thousand dollars of the fund, consisting of cash and collection items or drafts, 
as aforesaid, belonglng to the Keystone National Bank, in the hands of the 
Tradesmen's National Bank? Second. If the stated facts do not show such 
équitable assignment of the whole twenty-flve thousand dollars, do they show 
such équitable assignment of the cash so In the hands of the Tradesmen's Na- 
tional Bank, namely, the sum of nineteen thousand seven hundred and twenty- 
flve and «Vioo dollars?" We hâve recelved from the suprême court of the 
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Onlted State» Its mandate dlrected to this court, and eertlfylng that It Is the 
opinion of the suprême court that the first question certlfled to that court must 
be answered In the affirmative. Thls affirmative answer to that question is 
décisive o( the controversy between the parties to this appeal, and requires a 
reversai of the decree of the court below dlsmlsslng the bill, and the entry of a 
decree In favor of the complalnant In the bill. Accordlngl^, the decree of the 
circuit court Is reversed, and the cause Is remanded to that court, wlth directions 
to enter a decree In favor of the complalnant In the blU In conformity wlth the 
décision of the suprême court of the United States, as slgnlfled by Its affirmative 
answer to the flrst certlfled question above set forth. 



KING T. McDonald et ai. (Circuit Court of Appeals, Fourth Circuit 
May 4, 1897.) No. 190. Appeal from the Circuit Court of the United Status 
for the District of West Virginia. Before GOFP and SIMONTON, Ckcult 
Judges, and BRAWLEY, District Judge. 

SIMONTON, Circuit Judge. This Is an appeal from the circuit court of the 
United States for the district of West Virginia. The case dépends upon the 
same facts, is governed by the same prlnelples, and must take the same course, 
as the case of King v. Willlamson, 80 Ped. 170, the resuit of which has Just 
been announced. The decree of the circuit court is afflrmed, wlth costs. 



KINO 7. WHITE et al. (Circuit Court of Appeals, Fourth Circuit May 4, 
1897.) No. 191. Appeal from the Circuit Court of the United States for the 
District of West Virginia. Before GOFF and SIMONTON, Circuit Judges, and 
BRAWLHY, District Judge. 

SIMONTON, Ch^ult Judge. Thls Is an appeal from the circuit court of the 
United States for the district of West Vh*glnia. The case dépends upon the 
same facts, is governed by the same prlnelples, and must take the same course, 
as the case of Klng v. Willlamson, 80 Ped. 170, the resuit of which has Just 
been announced. The decree of the ch^cuit court Is afflrmed, wlth costs. 



UNITED STATES T. UTZ. (Circuit Court of Appeals, Thlrd Circuit Aprll 30, 
1897.) In Error to the Circuit Court of the United States for the District of 
New Jersey. For opinion, see 75 Ped. 648. J. Kearney Rlce, for plaintifC In 
error. Chas. A. Hess, for défendant In error. Before ACHESON and DAL- 
LAS, Circuit Judges, and BUPPINGTON, District Judge. 

ACHESON, Circuit Judge. Thls suit was brought in the court below on the 
23d day of February, 1895, under the act of congi-ess of March 3, 1887 (24 Stat 
505). The pétition sets out a contract In writing entered into on the 31st "day 
of January, 1888, by and between William Utz (the petitioner), as party of the 
first part and the United States (the défendant), as party of the second part, 
whereby the petitioner agreed to do the cartage of ail merchandise in the custody 
of the government at the port of New York "from the flrst day of February, 1888, 
up to and Including the flrst day of February, 1890, at the rate of fourteen and one- 
half cents per package for ail packages from the Importing vessel, and from gên- 
erai order store and warehouses to pubUc store, wlth the exception of sample pack- 
ages; and that sald party of the flrst part wlll cart ail sample packages from ail 
points at the rate of one cent per package." The suit is for an alleged balance due 
the petitioner under this contract lie alleglng that he had carted a large number 
of packages upon which he was entltled under the contract to compensation at the 
rate of 14% cents per package, but upon which he had recelved payment at the 
rate of only 1 cent per package. The court below sustalned the claim of the 
petitioner to the extent of $4,536.56, and gave Judgment in hls favor against 
the United States for that sum. The record shows that as to a part of the petl- 
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tloner's allowed daim, namely, the sum of $1,631.21, the right of action accraed 
more than six years before the suit was brought. In ail other particulars than 
those above speclfied, the finding of fact by the court below, and its stated con- 
clusions of law In this case, were the same as they were in the suit of William 
Utz, Thomas M. Garrett, and William H. Kirby against the United States. The 
questions for détermination by this court are therefore the same In thèse two 
causes, and the décision whlch we hâve just made In the case of U. S. v. Utz, 
80 Fed. 848, Is décisive of the controversy hère. For the reasons stated at 
length in our opinion In that case, the Judgment of the court below In this case 
must be reversed. Accordingly, the judgment of the circuit court is reversed, 
and the cause is remanded to that court, with directions to dlsmlss the pétition. 



WALTBR BAKER & CO., Limited, v. SANDERS et al.i (Circuit Court of 
Appeals, Second Circuit May 26, 1897.) No. 126. Appeal by Complalnant 
from a Decree of the Circuit Court of the United States for the Southern Dis- 
trict of New York. 

PER CURIAM. The facts In this case, whlch deals wlth unfalr compétition 
in the sale of cocoa, are so nearly identlcal wlth those in the chocolaté case 
between the same parties (No. 125; 77 Fed. 181) that It is unnecessary to dUi- 
cusa them. ▲ mandate wlll issue in this case similar to that in No. 126. 

1 For corrected report, see 82 Fed. 1006. 
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